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` Dhundiraj 
635 | Abdurahim v. Halimabai 
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Chetty 
651 
664 
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Chand & Co. 
682 | Emperor v. Shivbharan 
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686 
639 
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Bhagvant v. Appaji 

Gulabchand v. Narayan 

Ibrahim v Isa Rasul 

Palmer v. Palmer 

Vardaji v. Chandrappa 

Gangadas v. Haji Ali Mahomed .. 

Maharaj Sri Ram Chandra v. 
Secretary of State 

Chandrika Bakhsh v. Raja Indar 
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Thakur Reoti Singh та 

Janaki Ammal у, Narayansami 
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Maharaja Ram 
Adhindra Nath 

Nanda Lal v. Jagat Kishore 
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Maharaja of Bobbili v. Sree Raja 
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Emperor v. Cripps sa 
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D'Souza v. Serpes 
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Moti v. Laldas aa 

Nivajkhan v Dadabhai 

Motibhai v. Desaibhai 

Sakharam v. Ramchandra ies 

Manilal у. Gordhan 8, & М. 9 
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Divakar v. Chandanlal M 

Musammat Hamira Bibi v. Musam- 
mat Zubaida Bioi 

Secretary of State v. Sri Rajah 
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Secretary of State v, Maharaja 
Radha Kishore 
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PRIVY COUNCIL. 
APPEAL FROM CancuTTA Ниви Court. 
duly 14, 1916. 
Present:—Lord Shaw, Lord Parmoor and 
~ Mr. Ameer Ali. 
.NOBIN CHANDRA BARUA AND OTHERS— 

APPELLANTS 

VETSUS 


CHANDRA MADHAB BARUA— 


А RESPONDENT. 

Principal and agent —Accounts, suit for—Limitation 
Act. (ХҮ of 1877), Sch. IF, Art. 89—Right of heirs of 
deceased principal. I 

The period of limitation for а suit by a principal 
against his agent is, under Article 89 of the Limita- 
tion Act, three years from the date when the account 
is demanded and refused, or from the conclusion of 
the agency, [p. 2, col. 1.] 

Whether a demand was made. by the principal or 
not, his heirs are entitled, at the date of his death, 
to demand an account fora period of three years. 
[p. 2, col. 1.] x 

Quare:—Whether the principal or his heirs, after 
his death, can ask for accounts for tho whole period 
of the agency exceeding three years? [p. 2, col. 1] 


Appeal from a judgment and decree of the 
Caleutta High Court, dated June 11, 1912, 
reported as 18 Ind. Cas. 735, on appeal 
from a judgment and decree of the Subordi- 
nate Judge of Goalpara, duted May 21, 1910. 


Sir HW. Garth, for the Appellants. 


Messrs. DeGruyther, K. 0., and Dube, forthe 
Respondent. P 





JUDGMENT. 


Lorv Parmonk.—The appellants’ father, 
Nanda Kumar Barua, was the owner of 
one moiety and his uncles, the respondent 
and Chandicharan Barua, were the owners 
of the other moiety of a lakheraj estate in 
the District of Goalpara comprising a large 
tract of forest land. In or about the year 
1894 Nanda Kumar Barua entered into an 
agreement with the respondent under which 
the respondent was appointed agent for the 
purpose of collecting rents and profits from 
the forest land, in order gradually to pay 
off a heavy debt, rendering accounts of his 
management, from time to time, to Nanda 
Kumar Barua. Nanda Kumar Barua died 


in July 1899. Не left three sons, the 
appellants, two of whom were minors. For 
about two years after the death of the 


appellants’ father, the respondent managed 
the property on the same terms as hefore. 
The agency was terminated by a notice, 
dated the 16th January 1902. In Septem- 
ber 1904 the appellants commenced a suit 
against the respondent claiming a declaration 
that the respondent was liable to render ao- 
counts to the plaintiffs of the amount realised 
in respect of the said property for 
the -whole period of the agency. The 
Subordinate Judge ordered an account 
of the income and expenditure in regard 
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to the forest (timber) mahal, belong- 
ing jointly to both parties, from’ the month 
of Sarban 1303 В. 8. to the month of Magh 
1308 B. S. Against this order the respondent 
appealed to the High Court. The appeal was 
allowed and the order of the Subordinate 
Judge was varied so as to limit the account 
to five months from Bhadra to Magh 1308. 
It is against thisorder that the appeal is 
bronght. . 

During the course of the argument, the 
Counsel for the appellants asked that accounts 
should be ordered for the whole period of 
the agency, but in the absence of any cross- 
appeal to the High Court, or of any memo- 
randum such as is required to be filed under 
section 561 ої the Code of Civil Procedure, 
1882, it is not competent for the appel- 
lants to get any further remedy than the 
“restoration of the order of the Snbordinate 
Judge. It is unnecessary to consider the 
argument addressed to their Lordships as to 
any liability to account from an earlier date, 
The question on appeal is limited to the con- 
sideration whether the order of the Subordi- 
nate Judge shonld be restored. 


It was notargued before their Lordships 
that, after the death of Nanda Kumar Barna 
in Sraban 1306, the position of the respond- 
ent was altered orthat he became a trustee 
in place of an agent, Consequently Article 
89 of the Limitation Act, 1877, applies, and 
the only point for decision is whether the pro- 
visions contained in this Article protect the re- 
spondent against a liability to render accounts 
from the month of Sraban 1808 B.S. and 
limit his liability to render accounts from 
Bhadra 1808. In their Lordships’ opinion 
the order of the Subordinate Judge should be 
restored. 

In Article 89 of the Limitation Act, the 
period of limitation is three years from the 
date when ithe account is demanded and 
refused, or from the. conclusion of the 
agency. Itappears doubtful how far there 
had been any demand and refusal during the 
lifetime of Nanda Kumar Barua, but in any 
case at the date of his death his representatives 
would have been entitled to demand an ac- 
count fora pericd of three years. There 
is no evidence ofany kind that a demand 
and refusal of accounts were made by or on 
behalf of the appellants after thedeath of 
Nanda Kumar Barna. 


The learned Judges of the High Court 
appear to have acted ona statement in the 
plaint of theappellants. They hold that from 
the language of the pleading they must sup- 
pose that demands were going on as long as 
the business was in existence, although the 
dates of the demands are not given or proved. 
Their Lordships cannot find in the plaint any 
statement which would justify the inference 
which the learned Judges have drawn, and 
in the absence of evidence are of opinion that 
no such inference can properly be drawn 
adversely to the claim of theappellants. The 
statement of objections on the part of the 
respondent does not allege that there has been 
any demand and refusal of accounts after the 
death of Nanda Kumar Barua. The evidence 
of the respondent is inconsistent with any 
such case, since he states that be had settled 


the accounts with Nanda Kumar and with ` 


the appellants in 1306 and 1307. This evi- 
dence is not believed by the Subordinate 
Judge. He finds that during the period of 
the management the respondent has furnished 
no accounts and has not, by any act of Nanda 
Kumar or his heirs, been exempted from the 
duty of furnishing accounts. 

-å subordinate question was raised on sec- 
tion 8 of the Limitation Act. The answer is 
that the two appellants who were minors did 
not come of age until a month or two before 
the case was heard by the Subordinate 
Judge, and that the appellant who was of 
age, Nobin Chandra, was not capable of 
giving a discharge which would bind the two 
minors. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed 
and that the order of the Subordinate 
Judge should be restored with costs here and 
below. ç 

Appeal allowed. 

Solicitors for the Appellants: Messrs. 7. 
L. Wilson § Oo. 

Solicitors for the Respondent: 
Barrow, Rogers and Nevil. 


Messrs, 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
Secono Сту, Appear No. 191 oz 1915. 
June 80, 1916. 
Present:——Mr. Saunders, A. J. C. 
MA NGE MA-—PrAINTIFF—A PPRLLANT 
E versus 
MA SHWE HNIT AND orgers— 
DariNDANTS— RESPONDENTS: 

Limitation Act (IX of 19081, Sch. I, Arts. 12, 44, 91 
— Suit to set aside sale in execution of decree obtained 
against third party—Article applicable. 

Plaintiff sued for-a declaration that a certain 
well site was not the property of her mother and 
guardian, who had been in possession on her behalf, 
but’ was a gift to her by her unole and was 
not liable to be attached and sold in execution of a 
decree against the latter, and that the sale in 
execution consequent on the attachment was void: 

Held, (1) that the suit was not governed by Article 
12 of the Limitation Act, inasmuch as it applied only 
to parties to the suit or to the exccution proceedings 
in question and not to strangers; [p. 4, col. 1.] 


Subramanya Pandya Chokka Talavar v. Siva Subra- 


~ manya Pillai, 17 M. 816; 4 M. L. J. 152; Hajee Goya 


Kaka v. 8. A. Zaccheus, 4 L. B. В. 40; Ahmed Ally v. 
Maung Shwe Thin, 1 L. В. R. 58; Vishnu Keshav v. 
Ramchandra Bhaskar, 11 B. 180, referred to. 

(2) that so far as it was a ѕ01 to sot aside a transfer 
of property by the guardian it was governed by 
Article 44, gnd so far as it was a suit to cance! or set 
aside an instrument it was governed by Article 91. 
[р. 4, col. 2.) . 

Mr. б. G. S. Pillay, for the Appellant. 
Mr. R. C. J. Swinhoe, for Respondent No. 3. 


JUDGMENT.—The plaintiff-appellantsued 
for a declaration that a certain well 
site was never the property of Ma Min 
Dwe and was not liable to be attached and 
sold in execution of a decree against Ma 
Min.Dwe, and that the sale in execution 
to the 2nd defendant and the subsequent 
transfer by the 2nd defendant to the 3rd 
defendant were void. She also asked for 
a decree directing the 8rd defendant іо 
deliver possession of the well site to the 
plaintiff. : 

The Court of first instance dismissed the 
suit, holding that it was governed by Article 


12 (a) of the First Schedule to the Limita-’ 


tion Act, that the sale in execution of the 
decree referred to had taken place in the 
year 1901 when the plaintiff was a minor— 
according to her plaint the plaintiff had 
attained her majority onor about the 16th 
January 1910—and that this suit having 
been filed on the 26th May 1913, it was 
barred by limitation according to the pro- 
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visions of that Article read with section 6 of: 
the Limitation Act. The suit was accord-. 
ingly dismissed. І 

On appeal the Divisional Judge agreed with 
the District Judge that the case was govern- 
ed by Article 12 (a) and dismissed the appeal. 
The plaintiff now comes to this Court in 
second appeal. ` 


The plaintiff's case was that the well site 
in question had been given to her by a duly 
registered document by her uncle, Maung Lu 
Bein, in 1898 when she was a minor, that 
while she was living with her mother and 
guardian, Ma Min Dwe, the Ist defendant, 
Maung Po Ya, obtained а decree against Ma 
Min Dwe, and in execution thereof sold the 
well, which was bought by the 2nd defendant 
who subsequently sold it to the 3rd defend- 
ant. 


The defence either denied the gift set up 
by the plaintiff or denied all knowledge of the 
gift and put the plaintiff to strict proof of the 
same. 


The plaintiff produced a copy of the copy 
of the deed of gift filed in the Registration 
Office, and this wasaccepted in evidence by 
the Court of first instance. The Divisional 
Court dismissed the appeal without calling on 
the defendants, and the 3rd defendant-re- 
spondent now challenges the decision of the 
Court of first instance that the copy relied 
upon was admissible in evidence. The plaint- 
iff-appellant on the other band contends 
that the application of Article 12 of the 
Schedule to the Limitation Act was incorrect, 
and that the suit was governed either by 
Article 142 or Article 144 and was, therefore, 
within time. 4 

For the respondent it is urged that if 
Article 12 did not apply, either Article 44 or 
Article 91 applied, that each of these Articles 
allows three years and that the suit, having 
been admittedly filed more than three years 
after the plaintiff had attained ber majority, 
was time-barred. 

I think there can be no doubt that both 
the Courts below were in error in holding 
that Article 12 was applicable in the present 
case. The Divisional Judge apparently relied 
upon the case of Subramanya Pandya Chokka 
Talavar v. Siva Subramanya Pillai (1). It 


(1) 17 M. 816; 4 M. L. J. 152, s 
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does not appear that the Judge had the 
judgment in that case before him. It would 
seem that the decree which it was sought to 
set aside in that care was пле to which the 
minor had beena party. There appears to be 
no doubt that Article 12 applies only to 
parties to the suit or to the execution proceed- 
ingsin question, and not to strangers, see 
Hajee Qoya Kaka v. S. A. Zaccheus (2), in 
which the question was fully examined and 
Ahmed Ally v. Maung Shwe Thin (3), In the 
latter case it was pointed out that a stranger 
whose property is sold behind his back 
without his authority does not need to have 
the sale set aside at all, The case of Vishnu 
Keshav v. Ramchandra Bhaskar (4) was exaot- 
ly similar to the present case ‘and there can 
be no doubt that Article 12 has been wrongly 
held to apply. 


The Judge of the lower Appellate Court 
appears to have thought that the Article 
applied because the plaintiff-appellant was 
represented by her mother who, she acknow- 
ledged, administered her property for her. 
But the plaintiff-appellant’s case was that 
the‘property was sold in execution of a decree 
obtained against her mother not in her capa- 
city as guardian, but in her private capacity, 
and that the mother had. no authority to 
alienate the minor’s property in the discharge 
of her own private debts. Before Article 12 
could be applied it would have been necessary 
te find upon the evidence that the mother 
was acting for the minor in that litigation and 
what evidence there was was the other way. 
But although Article 12 of the First Schedule 
to the Limitation Act does not apply, it 
appears to me to be equally clear that Articles 
142 and 144 do not apply. Article 142 
deals with a suit for possession of iramove- 
able property, when the plaintiff, while in 
possession of the property, has been dispos- 
sessed. Неге the plaintiff was not in posses- 
sion of the property but her mother was 


in possession, по doubt as her guardian, but: 


the possession was the possession of the 
mother. Nor does Article 144 apply, since 
this Article only applies if there is no 
other Article which specially provides for 
the case. And the same remark applies to 
Article 120, ‘ 


(2) 4 L. B. R. 40. 
(3) 1 L. B. R 58. 
(4) 11 B. 180, 


.or on the 
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It appears to me clear that ко far as the 
suit isa suit to set aside ihe transfer of 
property by the guardian, Article 44 is clear- 
ly applicable. ат d that s^ far ве it is a suit 
to cancel ог set «side an instrument, Article 
91 is applicable. Both these Articles allow 
в limitation of three years, and the suit was, 
therefore, barred. 

Upon the merits moreover, I think it is 
clear tbat the copy of the document relied 
upon by the plaintiff-appellant was not 
admissible in evidence. Under section 64 
of the Evidence Act it was necessary to 
produce the document itself, unless under 
section 65 (с) it was proved that the 
original had been destroyed or lost, which 
was the case set up by the plaintiff- 
appellant. It was necessary for the Judge 
to satisfy himself before admitting the 
copy that the original had been lost. 

Two witnesses were examined, one was 
Ma Min Dwe, plaintiff-appellant’s mother, 
who has been stigmatised, quite rightly I 
think, by the Trial. Judge as а most 
unsatisfactory witness. She said: “I do not 
know where the original is now. I have 
not seen it for about three years. I have 
looked for it without success.” 


Maung Tun Shin, husband of the plaint- 
iff-appellant and son-in-law of Ma Min 
Dwe, said that he took the document with 
others out of Ma Min Dwe’s possession 
without telling her about it four years 
ago; he put it into an iron box which 
was stolen by thieves about three years 
ago and he told Ma Min Dwe that the 
documents were stolen with the box. 
These are clearly contradictory statements, 
The District Judge held that the presump- 
tion was that the original was lost. No such 
presumption arose by law; but apparently 
what the Judge meant was, as he goes on 
to say, that the plaintiff would produce it 
if she could, and if she had sold her rights 
the holder of the original would have ap- 
peared on the scene either at the Court sale 
institution of the proceedings. 
The Judge, therefore, thought that the docu- 
ment must be admitted. It is clear that 
this is not a sufficient reason for admitting 
a dozument. No doubt the plaintiff would 
have produced the document if she could, 
but it is quite possible that she could not 
produée the document because she had 
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abandoned her rights under it and it had 
been cancelled, and it cannot be assumed 
that the document would have been pro- 
duced by any third party who might appear 
to be in possession of it. 1 do not think 
that any Court could reasonably hold upon 
the evidence that the document, the original 
of Exhibit A, had been satisfactorily ac- 
counted for and secondary evidence was, 
therefore, not admissible. This being во, no 
' evidence of the gift was admissible and the 
plaintiff's ease was bound to fail nót only as 
barred by limitation, but because She was 
unable to prove it. 


The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
First Civic Appeat No. 163 or 1914. 
January 8], 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 

NAUK TO— DEFENDANT— APPELLANT 
тетѕиѕ - 

MA HNIN—Praintive - RESPONDENT. 

- Civil Procedure Code (Act F of 1908), O. Vi, r. 11, 
scope of— Pleadings, amendment of, when allowable— 
Discretion of Court. 

Rule 17 of Order VI of the Code of Civil Procedure 
is in more general terms than the corresponding 
section 53 of the Code of 1882. It leaves questions 
of amendment of pleadings to the discretion of the 
Court, but the discretion must De exercised in 
pM with settled judicial principles. [p. 5, 
col, 2. 

The generalrule is that any amendment allowed 
must be such as is either raised in the pleadings or 
is consistent with the case as originally laid and that 
the state of facts and the equities and grounds of 


relief originally alleged and Pee by tho plaintiff , 


. should not be departed from. (p. 5, col. 2.] 
Mukhoda Soondury Dasi v. Ram Churn Karmokar, 
8 O. 871; Eshenchunder Singh v. Shamachurn Bhutto, 
11M.I. A.7, 6 W. R. P. O 57; 2Ind. Jur. (N. s.) 87; 
2 Sar, Р. C. J. 209; 20 E. R. 3, referred to 
A suit to enforce a mortgagor’s right of redemption 
cannot be amended so as to convert ib into a suit to 
+ enforce а right as owner. [p. 5, col. 2; p, 6, col. 1.] 


Mr. Ko Ko Gyi. for the Appellant, 
Mr. Wiltshire, for the Rospondent. 


ENDIAN CASES, 


: JUDGMENT. 

Fox, C. J.— The plaintiff sued to redeem 
land for Rs. 1,400, alleging that it had 
been mortgaged. The defendant resisted 
the suit, alleging that the land had been 
sold to him for Rs. 2,500. The only issue 
originally fixed was, “Was the land in dis- 
pute mortgaged for Rs. 1,400 or sold out- 
right for Rs. 2,500 P” It was subsequently 
discovered that the plaintiff could not prove 
the mortgage on which she sued and the 
defendant could not prove the sale, because 
no document had been executed and ге: 
gistered. The plaint was allowed to be 
amended to a suit for possession on payment 
of Rs. 1,400. . . . The learned Judge 
found that. Ma Hnin sold the land outright for 
ERs. 2,500 and he ordered Nauk To to deliver 
up possession of the land to her on payment of 
Rs. 2,500. The first ground of appeal is that 
the learned Judge erred in allowing the plaint 
to be amended so asto change the nature of 
the suit from one for redemption to one for 
possession, inasmuch as the amendment based 
it on a different legal relation and was allow- 
ed at so late a stage as greatly to prejudice the 
appellant’s case. It is unnecessary to go into 
the question of whether the appellant was in 
fact prejudiced. The question is whether the 
amendment was permissible at all. 

Rule 17, Order VI, of the present- Code is in 
more general terms than section 53 of the 
Jast Code. It leaves questions of amendment 
of pleadings to the discretion of the Court, but 
the discretion must be exercised in accordance 
with settled judicial principles. As stated 
in Mukhoda, Soondury Dasi v. Ram Churn 
Karmokar (1), the general rule is that any 
amendment allowed must be such as is either 
raised in the pleadings or is consistent with 
the case as originally laid; and that the state 
of facts and the equities and ground 
of relief originally alleged and  plead- 
ed by the plaintiff should not be departed from. 
This is the rule laid down by the Privy 
Council in Hshenchunder Singh v. Bhama- 
churn Bhutto (2). The object of pleadings is to 
give opposing parties full and exact notice of 
what each has to meet. As originally laid 
the present suit was to enforce the mortgagor's 


(1) 8 C. 871. 
2) MAL LA. 7; 6 W. R. P. ©, 57, 2 Ind Jur 
(x. s.) 87; 2 Sar. P. C. J, 209; 20 E. R. 3, 
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right under an alleged mortgage, as altered it 
is a suit to enforce a right as owner who had 
not made any valid transfer of interest in 
the property. The later case is inconsistent 
. with the first and was not raised originally. 
The amendment was in my opinion not 
‚опе which should have been allowed. The 
case is an example of the confusion which 
-may arise if settled legal principles are 
not adhered to. The defendant could not 
prove the sale to him owing to there being 
no document of sale, but nevertheless the 
‘learned Judge went into the question whe- 
` ther the transaction between the parties 
had been a mortgage or a sale, and has 
.held that the plaintiff sold the land when 
-according to law no valid recognizable 
sale was effected, and it was not open to 
any Court to hold that there had been a 
sale When it was discovered that no 
‘morfgage could be proved, the suit should 
have been dismissed, or leave should have 
.been granted to withdraw the suit with 
liberty to file another suit for the same 
land if the plaintiff asked for it. The 
_plaintiff’s Advocate in this appeal does not 
ask for such leave, -being confident that 
another suit based on the plaintiff's right 
to the land by virtue of her title will lie 
‘without any leave from the Court being 


necessary. Under the circumstances I think. 


dhe only course for this Court to adopt is 
ќо allow the appeal, set aside the decree 
appealed against, and dismiss the suit 
„ordering the plaintiff to рау the Court- 
fees which she would have had to pay if 


she had not been permitted to sue as a 
pauper. 
Twomey, J.—I concur. : 
Appeal allowed. 


~ 
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PUNJAB CHIEF COURT. 
Seconp Orvis APPEAL No. 2927 or 1915. 
July 7, 1916. 

Present:—Mr. Justice Scott-Smith. . 
LADHA RAM AND OTHERS— PLAINTINF3— 
APPELLANTS I 
versis 
GURDAS AND ANOTHER —DEFENDANTS—- 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 81 
—Judgment of Appellate Court, contents of—Considera- 
tion of evidence on record— Disposal df all grounds of 
appeal. 

A lower Appellato Court should strictly comply with 
Order XLI, rulo 31, of the Civil Procedure Code, and 
should show by its judgment that it has considered 
all the evidenco on the record as well as the various 
grounds of appeal. If 16 does not strictly comply 
with the law in this respect, it is impossible for a 
Court of Second Appeal to regard its judgment as 
legal and to accept its findings of fact. [p. 7, col. 1.] 


Second appeal from the decree of the District 
Judge, Jhelum, dated the 15th May 1915, 
affirming that of the Subordinate Judge, 
2nd class, Jhelam, dated the Sth March 
1915. 


Mr. Nand Lal, for the Appellants. 
Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—In the case ont of which 
the present appeal arises six plaintiffs, as 
members of a joint Hindu family, sued the 
defendants for Rs. 1,058-6-0 on account of 
the balance of price of 200 maunds of ‘raw 
cotton alleged to have been supplied by them 
to the defendants on the 10th of Katak, Sambat 
1966. The defendants denied the. transaction 
in question and the first Court, after fully 
discussing the evidence adduced before it, 


came to the conclusion that the claim was -` 


not proved and dismissed the plaintiff's suit. 
On appeal, the District Judge of Jhelum 
held that the plaintiffs, who constituted an 
elaborately managed Hindu firm, should 
have produced first class evidence in support of 


` their claim, that they had not produced such 


evidence and that what had been produced 
by them was hopelessly inadequate. It, there- 
fore, dismissed the appeal. 


In second appeal to the Court it is strongly 
urged on behalf of the plaintiffs-appellants 
that the judgment of the lower Appellate 
Court does not comply with the provisions 
of Order XLI, rule 81, Civil Procedure 
Code, which lays down that such a judgment 
Should state inter alia . 
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(a) the points for determination; (5) the 


decision thereon; and (c) the reasons for the 
decision, : 

The judgment of an Appellate Court should 
show that it -has considered the evidence on 
the record. It should deal with all the 


, material points involved in the case and 


should dispose of all the grounds of appeal. 
The judgment of the lower Appellate Court 
is, in my opinion, stated in much too general 
terms and it certainly does not dispose of all 
the grounds of appeal, especially Nos. 2, 3 and 
4, Ground No. 2 especially names six of the 
plaintiffs’ witnesses, but the lower Appellate 
Court has not referred to the evidence of any 
of these men, and it is impossible to say from 
a perusal of its judgment whether it has 
really applied its mind to the proper considera- 
tion of the evidence. 

A post card written by the defendants on 
the &th of Maghar, Sambat 1966, i. e., about 
one month after the date of the alleged 
purchase of cotton is referred to by the 
lower Appellate Court in a very summary 
manner. It says it bears no plain meaning 
at all. Both the parties rely upon this post 
card andif the lower Appellate Court did not 
understand what it meant, ib might have 
asked the parties for their respective explana- 
tions and then decided whether either of 
them was satisfactory. A Court of Second 
Appeal cannot enter into the merits of the 
case and interfere with the findings of fact 
come to by the lower Appellate Court. It 
is, therefore, very important that lower Appel- 
late Courts should strictly comply with the 
provisions of Order XLI, rule 31, Civil 
Procedure Code, and should show by 
their judgment that they have considered all 
the evidence on the records as wall as the 
various grounds of appeal. If they do not 
strictly comply with the law in this respect, it 
is impossible for a Court of Second Appeal to 
regard their judgments as legal and to accept 
their findings of fact. 

I, therefore, aceept the appeal and setting 
aside the order of the lower Appellate Court 
remand the appeal thereto for re-decision in 
accordance with law. Stamp in this Court 
will be refunded and other costs will be 
costs in the cause. 


Appeal accepted ; Case remanded. 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER/S COURT. 
Seconp Crvic AppgAL No. 60 or 1915. 
May 31, 1916. 
Present: —Mr. Saunders, J. C. 
NGA CHO AND or&ER3— DEFENDANTS — 


APPELLANTS 
» versus 
Ml SE MI AND OrggRs—PLAINTIPF3 — 
RESPONDENTS. 


Evidence Act (Т of 1872), ss. 92, prov. (6), 96—Inter- 
pretation of documents—Transfer of Property Act 
(IV of 1882), ss. 63, 70—“Accession” to mortgage d 
property, meaning of. . 

Ífthe language of a document direcily describes 
two sets of circumstances but cannot have been 
intended to apply to both, evidence may be givon 
to show to which set itis intended to apply. (р. $, 
col. 2.1 

Where where is a description of land iu a con. 
veyance, loase or other document, such description 
setting forth the boundaries and then specifying 
the quantity, iv is considered to be а mere false 
description if there is an error in the quantity, 
and the land -within the boundaries passes by the 
conveyance or lease, whether ib be less or more 
than the quantity specified. The description by 
boundaries overrides the description by name or 
outturn. [p. 8, col. 2.1 Е 


It would bo stretching the interpretation of the 
word “accession”, as used in sections 63 aud 70 of 
the Transfer of Property Act, much too far to 
suggest that a mortgagee who is in possession of 
10 acres of land, and while in such possession 


brings 8 acres adjacent to ib under cultivation, does 
so as an accession to the mortgaged holding. [p. 


9, col. 2.] 
Mr, J. O. Ohatterjee, for the Appellants. 


Mr. б. 6. S.: Pillay, for the Respondents. 


JUDGMENT.—(August GI, 1915.)—The 
only question in dispute between the parties 
is the area included inthe mortgage and 
the area thereof which the plaintiffs-respond- 
ents are entitled to redeem. 


. The mortgage was executed by a registered 


„deed on the 28th April 1902, and the part of 


the document which is material for this case 
runs as follows:— Please accept under mort- 
gage our bobabaing land called Thinseinbin 
yielding S00 baskets of paddy and situated 
on the north of Alinlogyaing-ywa. The 
amount secured Ъу the document of 1258 is 
Rs. 627; the further advance on the 28th 
April 1902 is Rs. 475; total Rs. 1,102, for 
which sum of money, О Cho, Ma Shwe Mya 
and Maung Kan accept the said land under 
mortgage. The boundaries of the land are east, 
Ko Kyi’s land, west, U Kyaw Gaung's land, 
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` goútb, U Meik's land, north, Ko Nge's land.” - 


Tothe document wasattached a plan which 
was filed in the Registration Office and a 
copy of whichis Exhibit IV in this case. 

The plaintiffs case‘is that the area mort- 
gaged consists of what is now two holdings 
shown in the maps, Exhibits A and B, measur- 
ing 10-46 acres and 7:91 acres respectively. 
The defendants’ reply that the Jand shown in 
Exhibit A measuring 10-46 acres only was 
affected. Both the Courts below have admitted 
and diseussed evidence to show whether the 
definition of the boundaries applies to existing 
facts. The lower Appellate Court has also 
considered other evidence as to the probabili- 
ties of the case. Both Courts are agreed 
that the area mortgaged was the two 
holdings as claimed by the plaintiffs. Defend- 
ants-appellants now appeal. 


The first two grounds of the appeal are 
that the mortgage-deed on which the suit was 
based being admittedly.defestive.in language, 
the lower Courts erred in law in admitting 
evidence to supply its defects, and that 
the lower Courts erred in law in applying 
section 95 of the Evidence Act as the 
language used in the document was not 
‘plain in itself. 


І is argued for the appellants that as 
a map was made over with the mortgage- 
deed, the redemption decree must be based 
on the map, and no evidence should be 
admitted to contradict the map. 

There are also two other grounds of 
appeal as to the ownership of the land in 
dispute, which appear to be unimportant 
as 16 does not appear that either party 
adduced satisfactory evidence of | previous 
ownership. 


The Courts were not guided by tke 
map because it was not referred to in the 
document. As far as appears from the 
. copy, it was nob signed or certified as 
correct by the parties to the mortgage, 
and 1 do not think it can be taken to 
be conclusive. 

- The defendants-appellants rely upon 
evidence that the holding shown in Exhibit A 
was alone kuown by the name of Phin- 
seinbin, that the yield from this опе 

holding was €00 baskets and that the map 

showed only the one holding. The plaint- 
` jffs-respondents rely on ‘the statement of 


(1916 


boundaries. I think it is clear that the 
language in the document was not neces- 
sarily defective .or otherwise not plain in 


itself, and that ib was open to the Courts 


below, and was in fact their duty, to 
ascertain the meaning of the doctiment. 
Section 96 of the Evidence Act provides 
that if the language directly describes two 
sets of circumstances but cannot have been 
intended to apply to both, evidence may 
be given to show to which set:it is 
intended to apply. There is a considerable 
body of authority referred to in the fourth 
foot-note at page 513 of Ameer Ali and 
Woodroffe’s Law of Evidence, 4th Edition, 
that where there is a description of land 
in a conveyance, lease or other document, 


such description setting forth the boundaries’ 


and then specifying the quantity, ‘it ів 
considered to be a mere false description 
if there is an error in the quantity and 
the land within the boundaries passes by 
the conveyance or lease whether it be less 
or more than the quantity specified, and 
of course upon the redemption of a mort- 
gage, this will apply to the area to be 
reconveyed Ly the mortgagee. 

I do not think that the Courts ‘below 


have applied quite the right test im this . 


ease. 


It appears to me that the first point to 
be considered із whether, in the absence 
of any otber description, the description 
of the land mortgaged. by boundaries is 
clear and identifiable beyond doubt. ' If it 
is so, it. appears to me that such descrip- 
tion must override the description by ‘name, 
outturn, or by the пар, in the circum- 
stances. The outturn is clearly a ‘vague 
method of defining a given area, and from 
the evidence of the witnesses, it ‘would 
appear to be rather a nominal or theoretical 
outtarn than a real onutturn, though the 
real outturn may also obviously be' used. 
The use of the name of the land and the 
map filed with the document are no doubt 
valuable and important evidence, and the 
question for decision will be whether the 
area inortgaged can be identified. by the 
boundaries, if so, whéther the land sa 
identified should be accepted as the land 
mortgaged or not. Iu dealing with this 
question of boundaries, the Court of first 
instanco stated that the boundaries on tliree 


`. 


: Yo the Sub-Divisional Court 
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sides were not disputed. “lt is merely the 
north boundary declared to be Maung 
Nge’s land.” It appears to me that this 
is hardly a correct or fair way of putting 
tho case. It arises rather from an infer- 
énee or ‘an assumed inference from the 
pleadings. The two holdings are contiguous, 
being that shown in Exhibit B combined 
with that shown in Exhibit A. The 
defendants said that the northern boundary 
was not Maung Nge's land on the north 
of Exhibit B but Maung Nges land on 
the north of Exhibit А, апа if that is so, 
the eastern boundary which is given in 
the deed as Maung Nge's land must be 
incorrect. The Judge is of opinion that 
the boundaries were correct but that the 
points of the compass were wrongly given. 
There is no evidence on the record at all 
from which it is possible to gather which 
is Maung Kyaw Gaung's land, the western 
boundary. If Maung Kyaw Gaung's land 
cannot be identified or does not form a 
boundary of any of the land in dispute, 
we then have an area of land to find, of 
which the southern boandary is not in 
dispute, the western boundary cannot be 
identified, the northern boundary is doubtful 
and the eastern boundary touches a pcrtion 


of the land on the east and a portion of . 


the land on the north.. If that is so, it 
appears to me that the boundaries will 
have to be discarded altogether as a means 
of identifying the land. If, on the other 
hand, Maung Kyaw Gaung's land can be 
identified and if it is found to form the 
boundary of holding A or holdings A and 
B on the west between Maung  Meik's 
land on the south and Maung Nge's land 
оп the north, I think a very strong case 
will have been made out for the plaintiffs. 
is possible that in that case the 
boundaries will exactly describe the whole 


of the land comprised in Exhibit: A and ` 


B. with the exeeption of the side of one 
field No. S87, which appears to be bounded 
by the land of one Maung Peik. Ifthat 
is the case ib will probably be necessary 
‘to discard the other descriptions of Ње 


Jand given in the document. 


The case will now, therefore, be remanded 
to try the 
following issue:—Can the land known aud 
described as U Kyaw Gaung’s laud in the 
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document, Exhibit III, be identified? If 
so, dees it form a boundary of the land 
shown in Exhibit A or the land shown 
in Exhibit B, and if so, where? 

The proceedings will be resubmitted to 
this Court with the finding of the Sub- 
Divisional Court together with that.of the 
lower Appellate Court within six months. 

(May 31st, 1916.) Both the Courts below 
have now found that Maung Kyaw Gaung’s 
Jand is the boundary only of the land shown 
in Exhibit A. This finding is undoubtedly 
correct. It is not permissible to attempt to 
correct the document or to say that the 
parties had made mistakes in the points 
of the compass describing the western 
boundary as partly on the west, partly 
on the north, and so ou. The boundaries, 
as far as they are identifiable, coincide with 
the boundaries of Exhibit A. 

It is urged for the respondents that the 
land should be given as an accession within 
the meaning of sections 68 and 70 of the 
Transfer of Property Act. The area of 
Exhibit A is about 10 aeres, and that of 
Exhibit B about 8 acres. Both appear to 
be paddy fields, and I think it would be stretch- 
ing the interpretation of the word “acces- 
sion" much too far to suggest that a mort- 
gagee who is in possession of 10 acres of 
land and, while in sueh possession, brings 
8 acres adjacent io it under cultivation, 
does so as an accession to the mortgaged 
holding. i 

The appeal must be allowed, and there 
will be a decree allowing the plaintiffs to 
redeem the land shown in Exhibit A only 
for Rs. 1,102. 

As the defendants were all along willing . 
to allow this, the plaintiffs must pay the 
defendants’ costs throughout. 


Appeal allowed. 
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М. V. PILLAI v. SEIKH ЕВВАВІМ. d » 


LOWER BURMA CHIEF COURT. . 
Civin Revision No. 128 or 1915. 
December 17, 1915. 
Present:— Му. Justice Robinson. 

M. V. PILLAI—DEFENDANT— APPLICANT 
versus 
C, K. SEIKH EBRAHIM-— PANTI Fk — 


RESPONDENT. | 

Provincial mall Cause Courts Act (IX of 1887), 
Sch. II, Art. 32—Jurisdiction—Suit for services ren- 
dered in saving cargo, whether suit for salvage. 

A suit for services rendered in saving cargo from 
a leaky boat is nob a suit for salvage and is not 
excluded from the cognizance of a Court of Small 
Causes under Article 32 of the Second Schedule 
of the Provincial Small Cause Courts Act. 


Mr. Dhar, for the Applicant. 

Mr. Maung Pu, for the Respondent. 

JUDGMENT.—It is clear the plaintiff's 
boat came to the help of defendant whose 
boat was leaking. Defendant would thus 
injure some of the paddy he was carrying 
and did so. I see no reason to doubt that 
plaintiff's boat was called upon to help and 
it admittedly. did so, taking six hundred 
baskets over and conveying them to Rangoon. 
It is clear that plaintiff is entitled to reason- 
able remuneration for this. He claims what 
he would admittedly have been entitled to 
if he had hired out his boat to the owner of 


the paddy. А : 


ic 


It is said that this claim is really one for 
salvage as the defendant’s boat and the 
paddy were thereby saved, and that the suit 
was not, therefore, cognizable by the Court 
of Small Causes. This is not so, as the claim 
is clearly one for services rendered and it 
cannot be contended that they were rendered 
gratuitously. 

The application is dismissed with costs. 

Application dismissed. 


BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Сіті, Arrear No. 887 or 1915. 
June 9, 1916. 


Qr versus 
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XXI, r. 7—Order refusing to execute decree, whether 
amounts to decree—Transfer of decree for emecution— 
Jurisdiction of Court passing decree, whether can be 
questioned by execution Court. 


An executing Court has no power undey Order 
XXT, rulo 7, Civil Procedure Code, to question 
the jurisdiction of the Court which passed the decree 
under execution. [p. 10, col. 2.] 

Bhagwantappa v. Vishwanath, 28 В. 378; 6 Bom. 
L. R. 842; Hari Govind Kulkarni v. Narsingrao Nouher- 
vao, 23 Ind. Cas. 123; 38 B. 194; 16 Bom. L. К. i0, 
roferred to. . 

An order refusing to execute а deoree ів a decree 
within the meaning of section 47, Civil Procedure 
Code, and an appeal lies from such order. [p. 1], 
col. 1.]' 

Mr. Vakil, for the Appellant. { 
Mr. S. Mukerjee, for the Respondent. 


JUDGMENT.—-Plaintiff filed a suit in the 
Township Court, Salingyi, for a divorce and 
stated in the plaint that he was prepared to 
surrender the whole of the joint property. 
The plaint was stamped with a Rs. 10 stamp 
and no value was apparently placed upon the 
property in the prayer. Paragraph 3 of the 
plaint stated that 10 tcals of gold and 
Rs, 700 worth of money had . been 
made over to the defendant, and, the 
plaintiff was willing to surrender the rest of 
the joint property. A decree was eventually 
passed granting the divorce and requiring 
the plaintiff to surrender all the property 
admitted by him in the list fled by. the 
defendant. The defendant then applied 
for execution. The original appli- 
cation in the Township Court has not been 
produced, but apparently the Township 
Judge transferred the decree tothe Sub- 
Divisional Court for execution on the ground 
thatthe amount of thedecreeexceeded Rs. 500, 
which was the limit of the Township Court's 
jurisdiction. The Sub-Divisional Judge held 
that although a Court to which а decree is 
transferred has no right to question the 
validity of the decree on any other ground yet 
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` it has the power to enquire into the jurisdic- 


tion of the Court passing the decree, and 
holding that the Township Court had had 
no jurisdiction to pass the decree, the Judge 
declined to execute it. Uponappeal the Dis. 
trict Court held, upon the authority of 
Bhagwantappa v. Vishwanath (1), that an 
ordersuch as that passed by the.Sub- Divisional 
Judge, Yimmabin, cannot be appealed against. 


(1) 28 B. 378; 6 Bom. L. В, 342. 





upon by the 
passed in 1904 before the present Code of 
Civil Procedure came into force. The pro- 
visions of section 225 of the Code of Civil 
Procedure of 1882 have been reproduced in 


Order XXI, rule 7, of the present Code with ` 


the omission of the words “ог of the  juris- 
diction of the Court which passed it,” and the 
Bombay High Court has now held that the 
omission of the words referred to in Order 


. XXI, rule 7, makes it clear that the executing 


Court has no power underthe present Code 
to question the jurisdiction of the Court which 
passed the.decree under execution, Har? Govind 
Kulkarni v. Narsingrao Nouherrao (2). It 
appears clear that an order refusing to exe- 
cute a decree is a decree within the meaning 
of section 47 of the Code of Civil Procedure 
and that an appeal from such an order lies. 
It is suggested that as the decree of the 
first Court was for a sum exseeding Rs. 500, 
it was a decree made without jurisdiction and 
that any Couré before which such a 


.decree comes is bound to treat it as a mere 


nullity, Rajlakshmé Dasee’ v. Katyayani Dasee 
(3). But,on the other hand, on the. au- 
thority of Baijnath Singh v. Mi Cauk (4) it 
is urged that а mere undervaluation does not 
of itself give an Appellate Court authority to, 
set aside .a decree for want of jurisdiction. 
It is not necessary for this Court to go into 
that question now, since it does not appear 
that the suit was undervalued nor is it 
certain that the decree was for an amount іп 
excess of the jurisdiction of the Court. 

The defendant filed a list of properties the 
possession of some of which the plaintiff ad- 
mitted, but 16 is not clear that the total value 
of the properties admitted by the plaintiff, 
which were the only properties for which a 
decree was given, exceeded in value Rs. 500. 
It is urged further that where parties de- 
liberately submit to the jurisdiction of a 
Court of limited pecuniary jurisdiction, they 
must be held to abandon by such submission 
that portion of the claim in excess of such 
pecuniary jurisdiction. It is not, however, 


_necessary for this Court to decide whether 


(2) 28 Ind. Cas. 123; 38 B. 194; 16 Bom. L, R. 30. 
(3) 12 Ind, Cas. 464; 38 C. 639 at p. 668. 
(4) 11 Ind, Cas, 742; ©. B. R. (1911) 1, 82. 






EX e 


QF © 
lower Appellate Court was 


iis. viéw is correct or uot, since the amount 
or value of the suit and the decree have not 
been determined. 

The appeal is allowed and the District 
Court is directed to re-admit the appeal and 
dispose of it according to law. 

Therespondent will pay the appellant's 
corts, 

Appeal allowed. 


CALCUTTA HIGH COURT. 
L&rrgRS Ратехт Arrear No, 106 or 1914. 
May 22, 1918. 

Present; —Sir Lancelot Sanderson, Kr., Chief 
Justice? and Justice Sir Asutosh 
Mukerjee, Кт. 

NABIN CHANDRA GHOSH-—PrAINTIEF — 
APPELLANT 
versus 


NILKAMAL MUKHOPADHYAYA— 
DeFENDANT— RESPONDENT. 

Specific Relief Act (I of 1877), s. 42~-Declaratory 
suit — Decree for relief diferent from that claimed in 
plaini—Landlord and tenant—dAdverse possession— 
Declaration of permanent tenancy, prayer for—Decree 
declaring non-transferable occupancy right, legality of 
—Discretion of Court—Limitation Act (IX of 1908), 
з. 28, Sch. I, Art, 144, 

When a plaintiff seeks a declaration of a spociüc 
character and fails to establish the facis whereon 
such declaration can be founded, he is ordinarily not 
entitled to a different declaration. [p. 18, col. 1.] 

A plaintiff who asserts his title to one kind of 
tenancy on his adverso occupation of the land for 
12 years cannot, оп failure to establish the claim, 
ask the Court to establish his right to another kind 
of tenancy in consequence of that occupation for 12 
years. [p. 17, col. 1.] ` 


A purchasor of a holding, who, after having been 
in possession for upwards of 12 years, brings a suit 
against the landlord for а declaration of permanent 
tenancy in the land aud his title acquired thereto by 
adverse possession, cannot, when it is found that 
the interest acquired by him was nota permanent 
tenancy but a non-transferable occupancy ` right, 
obtain a declaration from the Court that by reason 
of that advorse possession he has become the holder 
of a non-transferable occupancy right in respect of 
the holding under the landlord. — [p. 17, col. 1; p. 18, 
cols. 1 & 2. 

Icharan Singh v. Nilmoney Balidar, 35 C. 470; 
q 0. L. J. 499, 12 O. W. N. 636; Hemendra Nath Roy v. 
Upendra Narain Roy, 82 Ind. Саз. 437; 22 C. L. J. 
419; 20 C. W. N. 416; 43 G. 743 at 
to, 
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Quære.— Whether section 28 of the Limitation Act 
operates only by way of extinguishment of the interest 
of the dispossessed owner and not by way of assign- 
ment of that interest to the adverse possessor. 
[р. 16, col. 2.] 

A Court’ has a discretion in a matter of this 
description and may, if the defendant is not taken 
by surprise, grant the plaintiff a declaration different 
from the relief sought in the prayer clauso of the 


plain. [p. 18, col. 1.] | 
Abhoy Churn Pal v. Kally Pershad Chatterjee, 5 С. 


"949; 6 О. L. R. 260, referred to. - 


Appeal against the decree of Mr. Justice 
Mullick, dated the 1lith of August 1914, 
in Appeal from Appellate Decree No. 224 of 
1913. 


FACTS of the case -appear from the 
following judgment of Mr. Justice Mullick:— 


. "Phe land in suit is the holding 
of Kasim Molla. The plaintiff purchased 
Kasim Molla's interes& in execution of & 
money-decree in 1895 and took possession 
in 1896. He states that he has been duly 
recognised by the landlord and has paid 
rent to.him and that since his recognition 
the landlord has sold the holdings to defend- 
ant No. 1. It is alleged that defendant No. 1 
refusing to recognise the plaintiff split up 
the jamaand brought two suits, one for a 
rental of Rs. 4-4 against defendant No. 2, 


-who is the son of Kasim Molla, and the other . 


‘for Rs. 1-8. against Bhutni Molla, the 
' predecessor of defendants Nos. 3 to 8. When 
the holdings were advertised for sale in 
execution of the decrees for rent obtained in 
these suits the plaintiff saved the properties 
by paying into Court Hs. 53.39. The 
Munsif dismissed the suit, but the District 
Judge decreed it. 


“The defendant No. J, the landlord, now 
appeals. The learned Judge has foand that 
the interest of Kasim Molla was not trans- 
ferable but that the plaintiff has, by more 
than 12 years’: adverse possession, acquired 
a limited interest of tenancy against the 
lanalord. He has relied on the case of Icharan 
Singh v. Nilmoney Balidar (1). The words 


‘used by the learned District Judge in the - 


material portion of the judgment are as 
follows:—I find, therefore, the facts to be 
that the plaintiff has all along since 1896, 


> (1) 350. 470; 7 C. L. J. 399; 12 О, W. N. 636, 


` 


-sell the 


when he purchased the right, title and 
interest cf Kasim Mollah, been in possession 
of the land in suit, but has never paid 
any rent though he was willing to pay to the 
respondent, who has, however, refused to 
recognise him.’ 

“There is а clear finding that the plaintiff, 
has been recognised neither by defendant 
No.1 nor by his predecessor, the original’ 
landlord; on the other hand there is no finding 
that the plaintiff has ever set up a hostile title 
and in the absence of such a finding, Ї do not 
think the learned Jadge's decree can be sup- 
ported. Itappears that the rent has hitherto 
been paid by the plaintiff in the nama of the 
original tenants and a mere willingness on the 
part of the plaintiff to pay the rent in his 
own name does not, in my opinion, amount to 
a hostile assertion of title. A refusal to pay 
rent atall, unless he was recognised asa 


tenant, woald have been one way of setting’ 


up anadverse claim of tenancy, bat upon 
the findings of the learned Judge, as they 
stand, the decree cannot be supported. The 
appeal will, therefore, be allowed and Ње 
decree of the Munsif restored with costs 
throughout.” 


Babu Karunamoy Bose, for the Appellant.— 
My client purchased the holding in question 
on the lth November 1895 iu execution of 
а money-decree against the then tenant. 
The defendant No. 1 purchased the interest 
of the landlord of the holding in December 
1898, so before the defendant aequirel the 
interest of a landlord, my client was already 
in possession of the land as a tenant and has 
been in possession ever since. The defendant 
was fully aware of the fact that my client, 
the plaintiff, had been holding possession 
as а tenant, nevertheless he instituted a suit 
for arrears of rent against some other persons 
alleged to be the heirs of the original tenant 
and got an ер parte collusive decree and" pro- 
ceeded to sell the holding, when the plaintiff 
deposited the decretal amount and saved the 
holding from sale in execution. Tha de- 
fendant would not receive rent from the 
plaintiff, rent was offered bat was: not 
accepted. He refuses to recognise the plaintiff 
as tenant and intends to bring suits for 'reüt 
against some begus persons as tenants and 
holdiug iu exeention of a Язсгез 
obtained in such a suit. I submit after my 
client has been in possession as a tenant of 


` of the’ Limitation Act, 


"ч 
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the land for more than 12 years, he has 
acquired by prescription the status of а 
tenant against the defendant who is now the 
landlord. A person by adverse possession 
can acquire title to a limited interest. This is 
abundantly clear from the provisions 
с Article 144, and 
eis fully established by the decisions of this 
Court, vide Ishan Chandra Mitter v. Raja 
Ramranjan Chakarbutty (2), Icharan Singh v. 
Nilmoney Balidar (1), Raktoo Singh у. Sudh- 
vam Ahir (8). ss 

The landlord eannot sleep over his rights 
for decades and then ejeet the purchaser of 
an occupancy holding, who has been so long 
in possession to his knowledge, on the ground 
that the holding is non-transferable and the 
purchaser has acquired no right by his pur. 
chase, This cannot be law, cannot be 
justice. If you want to eject the purchaser 
and get khas possession, you must do so 
within 12 years of the purchase; that is the 
law and ithas been so held io Probhubati Dasi v. 
Taibaturinessa Chaudhurani (4). If you do not 
bring the suit for 12 years, your right to 
get khas possession will be extinguished by 
operation of section 28 of the Limitation 
Act. It  eaunot be disputed that the 
plaintiff was in possession for more than 
12 years. Now this possession was admitted- 
ly not by the permission of the defendant 
No. 1, the landlord, then what kind of posses- 
sion was it? It must be held to be adverse as 
against tbe landlord—if that is so, then 
either the plaintiff has acquired absolute title 
to the land in suit or at least a limited interest 
init. He did not claim an absolute title, so 
he cannot have it by the operation of the 
Limitation Law, but he claimed and asserted 
the right of a tenant for these years in the 
land he held, to the knowledge of the land- 
lord detendant and, therefore, as against the 
landlord he is entitled toa declaration of a 
tenancy right in the land. 

{Sanogrsox, О. J.— What right did you 
claim ? You claimed in the suit a mourust 
mukarrari right It has been found you never 
acquired such a right by purchase nor 
asserted such a right—hcw can you now turn 
round and say that on the facts found by the 


(2) 2 C. L. J. 123. 

(3) 8 C. 14 J. 557. ` 

(4) 20 Tnd. Cas. 654; 17 С. W, N. 1088; 19 C. L. J. 
62. 


Court you are entitled to a declaration of 
oceupaney right in the land, which you never 
claimed nor asserted? Ina declaratory suit 
no relief can be obtained different from the 
specific relief claimed, ] 

I claimed the right of a tenant and І. 
asserted that right. No doubt it has been 
found that the nature of the tenancy was not 
what I claimed. But that does not show 
that the relief which £ sought in the 
plaint is different from the relief which I 
nowclaim I claimed a higher right of a 
tenant but the Court has found I have 
acquired a tenancy ofa lower status. Merely 
because my status as a tenant is Jower than 
that I claimed, my suit should not be dis- 
missed. What is the position of the defend- 
ant-landlord ? How could he assert a right 
to the land, ignoring the possession of my 
client for more than 12 years? Hi: right 
to khas possession has been extinguished; it 
is fortunate that my client did not claim 
absolute title to the land, if he had done so, 
then the defendant’s right to the land would 
have altogether vanished by this time. 

Babu Dwarkaneth Chakraverty (with him 
Babu Brajendra Nath Chatterji), for the 
Respondent- Defendant No. 1.—The plaint- 
iff came to Court with a specific case, 
namely, that he had a mourusi mukarrari 
tenure, it has been found he had never such 
a tenure. Now be wants to turn round and 
say, contrary to his pleadings and his evi- 
dence, that he has acquired the right ofan 
occupancy raiyat in the land. There is no 
case which has beld thata plaintif can get 
a declaration of his status ns an occupancy 
raiyat, when he never asserted sucha right 
for а period of 12 years nor claimed such a 
right in tbe suit. The cases referred to 
by the appellant are all distinguishable. They 


_ are cases of ejectment against the transferee 


of ag occupancy holding and itis well known 
that in actions for ejectment the plaintiff has 
a heavy burden to discharge. But here the 
transferee wants a declaration of his right 
to hold the land as against the landlord when 
the interest acquired by him was not trans- 
ferable at all. Не must make out the case 
set up in the plaint. 


Moreover, a plaintiff cannot acquire title to 
any interest by adverse possession unless he 
has asserted that title openly for upwards of 
12 years. Where is the evidence, where is 
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the finding that the plaintiff asserted the 
right of an occupancy raiyat as against the 
landlord for 12 years? 

[MOOKERJEE, J.-—Your client was out of pos- 
session for more than 12 years by the pos- 
session of the plaintiff. Has not your 
client’s right to khas possession been ex- 
tinguished by section 28 of the Limitation 
Act ?] 

That question does not arise in this case. 
My client does not want to recover khas 
possession in this suit. That question may 
arise in future if ever my client has to bring 
a suit for the ejectment of the plaintiff. But 
I submit by operation of section 28, the right 
of a limited interest in land such as the 
right to khas possession is, cannot be ex- 
tinguished. The whole title might be ex- 
tinguished by the operation of section 28 but 
only an incident of that title, namely, the right 
to khas possession cannot be extinguished, 
when title to the property is not affected by 
the adverse possession. The plaintiff pur- 
chased nothing because theright he claimed 
to have purchased was non-transferable and 
he cannot get a declaration that by reason 
of that purchase he has acquired the right 
of an occupancy ratyat in the land. 


[ Моокивзев, J.— Suppose the plaintiff dis- 
possesed the original raiyat and remained in 
possession for upwards of 12 years: could he 
not acquire the right to the land by adverse 
possession ? | 


He might do so against the tenant, but he 
cannot do so against my client, the land- 
lord. So long as the old tenancy exists, the 
landlord cannot get khas possession, as 
limitation does not run against the landlord. 
My client brought suits against the heirs of 
the old raiyat, got decrees and realised rents, 
which were paid by the very man, the plaint- 
iff, in the name of the old tenant, so how 
could it be said that the old tenancy was 
abandoned or did not exist and the landlord 
became entitled to get khas possession ? 


[MookgRiEE, J.—But would not by adverse 
possession of a trespasser as against the 
tenant for more than 12 years, the tenancy 
be extinguished under section 28 of 
the Limitation Act? If that be so, then you 
cannot say the old tenancy existed. | 

Adverse possession against the tenant is 
not necessarily adverse against the landlord. 


In order to get a declaratory decree, the plaint- 
iff must establish that not only the old 
tenancy was extinguished but that that 
tenancy has vested in him by the operation of 
section 28 of the Limitation Act. In his 
pleadings and evidence he did not make ont 


any case of an occupancy right to the land.» ° 


His case was that he acquired a mowrusi, 
mukarrart right to the land and he must stand 
or fall by that case. (Referred to the plaint 
and the Munsif’s judgment.) 

Babu Karunamony Bose, in reply.— The 
plaintiff was in adverse possession for 
upwards of 12 yearsat any rate against 
the old tenant, whose interest he had pur- 
chased in execution of a decree. By this 
adverse possession not only was the old tenancy 
extinguished bub “it has been transferred 
to the plaintiff, vide Gossain Dass Ohunder v. 
Issur Chander Nath (5). 


Hence the plaintiff has aequired the 
status of the old tenant as against the land- 
lord by his adverse possession. : 

[Sanperson, C. J.— That seems to be an 
extraordinary proposition; the tenant had no 
power to transfer the tenancy but the adverse 
possession of a trespasser served to transfer 
the tenancy to the trespasser. In other 
words, a non-transferable right becomes 
i i: in favour of an adverse posses- 
sor. 

The Fall Bench case of -Dayamoyl v. 
Ananda Mohan Rey (6) supports my conten- 
tion. (Reads that case.) As soonas the 
tenant transfers, the landlord’s estate falls 
into possession, so the landlord acquires the 
right to bring a suit for khas possession. 
If he does not do so for 12 years, his right 
is gone. This case shows that when the 
entire holding is sold the landlord is entitled 
to re-enter; consequently limitation runs 

_ against the landlord from the moment of the 
sale. When the tenant sells the holding or 
when itis sold in execution of a money- 
decree against the tenant, the tenancy as 
regards the landlord ceases to exist and no 
amount of wish on the part of the landlord 
can keep alive that tenancy. In the year 
1896, I purchased the tenancy and from 


(8) 3 C. 224. 
(6) 27 Ind. Cas. 61; 18 C. W. N. 971; 20 C. L, J. 62; 
42 C. 172. 
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that year the old tenant ceased to be a tenant 
and the landlord cannot keep alive his 


tenancy by bringing collusive suits for rent: 


against the old tenant or his heirs. 
. LMooxrrser, J.— What precise tenancy did 
you assert tohold by your adverse possession? | 
°з [SANDERSON, C. J.—Your client asserted 
mourust mukarrari tenancy. Supposing the 
‘landlord, knowing that the old tenant had 
never mourusi mukarrari rights, did not think it 
necessary to take any step against that asser- 
tion of your client; and then when 12 years 
have expired, can your client turn round and 
say, well I have acquired occupancy right by 
my adverse possession?” ] 

In this connection I may refer to a case of 
this Court which might throw -some light, 
namely, Abhoy Churn Pal v. Kally Fershad 
Chatterjee (f). 

JUDGMENT. 

Sayperson, C. J.—In this case the suit was 
brought by the plaintiff asking for a declara- 
tion of his mourust mokarrari right to 
certain lands and of his title acquired there- 
to by adverse possession for upwards of 
twelve years and for declarations that defend- 
ant No. 2 and Bhutni Molla never held 
the land in suit or paid any rent for the same, 
that the plaintiff and not defendants Nos. 
2 to 8 was im actual possession of the laud 
and the land consisted not of two plots 
but of only one plot bearing a rental 
Rs, 3-1-10 gandas and that the rent decrees 
obtained by defendant No. 1 against defend- 
ant No. 2and Bhutni Molla were collusive 
and fraudulent and the plaintiff was not 
bound by those decrees and the land in suit 
was not liable to be sold in execution 
‘thereof. 

It appears that the land in question was 
the property originally of one Karnadhar 
Mandal who created a tenancy in Kasim 
Molla; that was a non-transferable occupancy 
tenancy. In November 1895, a decree having 
been obtained against Kasim Molla, the 
interest of Kasim Molla was scld in execution 
of the money-decree which had been obtain- 
ed, and the plaintiff bought the interest 
belonging to Kasim Molla at such sale. In 
April 1896, the plaintiff got possession of 
the land, and he remained in possession up 
to 1910 and in fact he remains in possession 
up to the present moment. In 1910, the 

(7) 5 C. 949; 6 C. L. R, 260. 


plaintiff deposited a certain? sum in Court 
because it appears that in 1907 a decree 
had been obtained by the transferee from 
Karnadhar, who was defendant No. 1, against 
Kasim Molla’s heirs for four years’ rent 
(1903 to 1907) and in order to prevent the 
tenancy from being sold, the plaintiff, as 
I have already said, deposited the requisite 
amountin Court. I onght to mention that 
in 1898, two years after the plaintiff got 
possession, Karnadhar, the then owner, sold 
the property to defendant No. 1 together 
with the rents which were then in arrears, 
and it was mentioned in the conveyance 
that Kasim Molla was one of the tenants 
who were in arrears for rent: and although 
the plaintiff had already been in possession 
for two years at that time the plaintiff’s 
name was not mentioned amongst the tenants 
whose rents were in arrears. 

Now, the plaintiff, having deposited the 
money in Court in 1910, proceeded to bring 
this suit, whicb, as I have already said, was 
primarily ` for а declaration of his right, 
namely, mourusi mokarrar? right to the land 
in snit. 

The first Court dismissed the suit. The 
second Court decreed it, the learned Judge 
basing his decision on the ground that by 
reason of the plaintiff having been in posses- 
sion. from 1896 to the time the suit was 
brought, for more than twelve years, he 
had obtained a title toa limited interest in 
the land, and that limited interest was 
described by the learned Jndge, not as 
mourust mokarrart right as was claimed by 
the plaintiff, but an occupancy non-transfer- 
able right. The defendant appealed to the 
High Court, and Mr. Justice Mullick sitting 
alone allowed the appeal and dismissed 
the suit. 

Now in this case it is clear, first of all, that 


-there was no express contract of terancy 


between the plaintiff, the alleged tenant, 
and defendant No. 1, the landlord: 
nor was there, in my opinion, an implied 
contract between the plaintiff and defendant 
No. 1, for the findings of fact by the learned 
Judge, by which we are bound, are аз 
follows He says: “I find, therefore, the facts 
to be, that the plaintiff has all along since 
1896, when he purchased the right, title 
and interest of Kasim Molla, been in posses- 
sion of the lands in suit but has never paid 


— 
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any rent though he was willing to pay to the 
respondent who, howevér, has refused to 
recognise him.” In addition to those facts 
there are two facts to be mentioned. One I 
have already referred to, namely, when 
Karnadhar sold his property to the first 
defendant, he obviously did not recognise 
the plaintiff as a tenant but recognised 
.Kasim as a tenant and secondly, in 1907 a 
suit was brought by the present landlord, 
defendant No. 1, for four years’ arrears of 
rent, in which "soit ihe defendants were the 
heirs of Kasim and not the plaintiff in 
this ease and, therefore, in my judgment, it 
cannot be said upon the facts that there was 
an implied contract between the landlord 
and the plaintiff. ' 

The learned Vakil, who argued this сазе 
on behalf of the appellant, urged that by 
reason of the plaintiff being in possession 
for more than .twelve years the plaintiff 
has acquired a title to a limited interest, 
whieh is & tenaney, and that heis entitled 
to a declaration by this Court of his tenancy: 


and he relies upon certain cases, to one 
of which lintend to refer: JIcharan Singh 
v. Nilmoney Balidar (1). The judg- 


ment to which I refer is one given by 
my learned brother Mr. Justice Mookerjee and 
the laté Mr. Justice Stephen. That was 
an action for ejectment and as far as I am 
aware all the cases to which our attention 
has been drawn, were actions for eject- 
ment, and the defendant was objecting to be 
turned out, relying on the ground that he 
had been in possession of the land for the 
requisite number of years and during that 
time he had been asserting his right to be 
there astenant of the plaintiff. My learned 
brother said in that case at page 475* of 
the report: “As was pointed oùt by this 
Court in the case of Ishan Chandra Mitter v. 
Raja Ramranjan’ Chakarbutty: (2), possession 
of a limited interest in immoveable property 
may be just as much adverse for the purpose 
of barring a suit for the determination of 
that limited interest, as adverse possession 
of a complete interest in “the property operates 
{о bar a suit for the whole property: but 
such adverse possession of'a limited interest, 
though a good plea toa suit for ejectment, 
is good only tothe extent of that interest; 


‚ *Page of 36 C.—Ed. 





the nature and effect of possession must 
depend upon the nature and extent of 
the rights asserted by the overt conduct or 
express declaration of the person relying on 
it, there can be no acquisition by .adversq 
possession of an absolute title, when no- 


thing but a limited interest has been asserted.”, « 


I want to guard myself expressly by saying 


that Ido not decide, and I donot think it" 


is necessary for the decision of this case 
tocome to any conclusion upon, the question 
whether that declaration of the law which 
is there laid down and which has been 
held to be applicable" to a defence to an 
action for ejectment, is applicable {о a case 
like this where the -alleged- tenant in 
occupation - comes before the Court and 
asks for a declaration. I desire to make 
it quite clear that my judgment in this 


ease is "nof intended to contain any opinion ` 


upon that question either in one way or 
the other. As far as I am concerned I 
wish to leave it entirely open for further 
consideration if it ever arises. Nor do 1 
express any opinion as to what :is the 
effect of section 28 of the Limitation Act, 
whether the effect of that section is simply 
to extinguish the title of the person who 
is out of possession or whether it operates 
as an assignment or conveyance of the 
interest of the person who is out of posses- 
sion to the person who is in possession, 
I leave the matter entirely open for future 
consideration if the occasion ever ‘arises, 
Neither of these questions, in my opinion, 
need. be decided in this case for this reason. 
Even if the law as stated in the passage 
which L have just read is applicable to 
this case, in my opinion, this Court cannot 
decree the declaration which the plaintiff 
is asking for. The plaintiff. came to Court 
asserting that he was in possession of 
the land, that he had obtained a title 
to permanent tenancy which he said he 
had got from Kasim Molla. It having 
been held against him that the interest, 
which Kasim Molla had, was not a per- 
manent tenancy but was a non-iransfer- 
able occupancy right, he then turned 
round and says: “Very well. I now base 
my claim to a declaration on the ground 
that I have been in possession of this land 
for twelve years, 
a declaration that by reason of that adverse 


and ask the Court for 
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possession I have got a title to a non- 
transferable occupancy holding.” In my 
opinion, he cannot do that, because he 
came to Court with the case—and this was 
his whole case—that he had been asserting 
during twelve years his right and title 
to a permanent tenancy, and that con- 
sequently by reason of the operation of 
ihe Statute of Limitation by adverse posses- 
sion he obtained a title to that tenancy. 
It having been found that he never had 
such tenancy, how can heask this Court 
to make a declaration that he has got title 
to a non-transferable occupancy holding? 
To put it shortly, he comes to the Court 
with the case that he has been in occupa- 
tion of the land for twelve years assert- 
ing his title to one kind of tenancy; he 
now asks the Court in consequence of 
that occupation for twelve years to make 
a declaration that he has a right and title 
to another kind of tenancy. I draw 
attention again to the words used by my 
learned brothers Mr. Justice Mookerjee 
and Mr. Justice Stephen in the passage 
which I have quoted, namely, “Such ad- 
verse possession of a limited interest, 
though a good plea to a suit for eject- 
ment, is good only to the extent of that 
interest; the nature and effect of possession 
must depend upon the nature and extent 
of the rights asserted by the overt con- 
duct or express declaration 
relying on it.” The express declaration 
alleged by the plaintiff in this case was 


that he was entitled іо a mourust mokarrart 


tenure, a permanent tenancy. According 
to his case his overt conduct had all along 
been that he was entitled to that tenure 
and had obtained it from Kasim Molla. 
It is impossible for him now to turn 
round and say that although I bad no 
right tothe tenure which I have asserted 
for these twelve years, still by adverse 
possession I am entitled now. to come and 
ask the Court to make a declaration 


that I have a tenancy ofa totally different 
kind. 


For these reasons I think the learned 
Judge was right when he dismissed the 
suit, and I think the appeal should be 
dismissed with costs. 


Mookerses, J.—The subject-matter of the 
litigation, which has culminated iu the 


) ` | 


of the person : 


present appeal, isan agricultural holding 
atone time held by Kasim Molla as tenant 


under the first defendant. On the 14th 
November 1895, the plaintiff purchased 
the right, title and interest of Kasim 
Molla at a sale held in execution of a 


decree obtained against him Бу his creditor 
Karnadhar. On the 16th April 1896, the 
plaintiff obtained delivery of possession 
through Court, and it has been stated here 
ihat he was in possession at the date of the 
suit. On the Ist June 1907, the first 
defendant obtained a decree for arrears of 


. rent for four years antecedent to the date of 


the institution of that suit. This decree 
was obtained against the other defendants 
to this litigation as the representatives of 
the original tenant. Execution was taken 
out in due course and steps were taken for 
the sale of the holding. The plaintiff 
thereupon, on the 10th August 1910, de- 
posited the decretal amount in Court in the 
name of the judgment-debtors. On the 23rd 
December 1910, the plaintiff instituted the 
present action fora fivefold relief, namely, 
first, that his titie as the holder of a 
permanent and transferable interest in the 
land, either by purchase or by adverse 
possession for the statutory period, be de- 
clared; secondly, that the decree for rent 


‘obtained by the first defendant against the 


other defendants be declared collusive and 
fraudulent; thirdly, that an injunction be 
issued against the first defendant, so as to 
restrain him from hereafter instituting suits 
for arrears of rent in respect of the dis- 
puted land against any person other than 
the plaintiff; fourthly, that a decree be 
passed against the first defendant for re- 
fund ofthe sum deposited by the plaintiff 
on the 10th August 1910 to satisfy the 
rent-decree and fifthly, that such other 
relief be granted as the Court might con- 
sider fit and proper in the. circumstances of 
the case. 

The primary Court dismissed the snit. 
Upon appeal, tbe District Judge made a 
deeree not precisely as prayed by, the 
plaintiff; but in the following terms: “The 
plaintiff-appellant is entitled only to this 
relief that he is hereby declared to be 
a tenant holding a non-transferable 
occupancy right in respect of the land 
mentioned below under the first defend. 
ant,’ Upon appeal to this Court, “the 
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decree of the District Judge has been 
set aside by Mr. Justice Mullick. The 
present appeal has been preferred under 
clause 15 of the Letters Patent against the 
judgment of Mr. Justice Mulliek. In my 
opinion, on the facts found, the suit as 
framed must stand dismissed. 

The plaintiff came into Court with a view 
to obtain a declaration of title as the holder 
of a permanent and transferable tenancy 
interest iu the disputed land. That case has 
completely failed, as the Courts below have 
: concurrently found that the land constituted 
a non-transferable occupancy holding. The 
purpose of the first declaration asked in the 
plaint is not far to seek and is plainly 
indicated by the other declarations already 
mentioned. The real object of the plaintiff 
is to obtain an injunction against the first 
defendant so as to prevent him from in- 
stituting suits for arrears of reit in future 
against ary person other than the plaintif. 
The plaintiff seeks, in substance, to obtain 
a declaration that he holds the disputed 
land as a permanent transferable holding’ 
under the first defendant and as such he 
must be sued for arrears of rent in future. 
It is not disputed, and on the facts found 
it cannot be disputed, that the plaintiff is 
not entitled to this declaration. The plaintiff 
thus defeated, however, turns round and 
contends that he should be granted a decla- 
ration on the basis of the facts found by the 
District Judge. In my opinion, this appli- 
cation should not be entertained. When a 
plaintiff seeks a declaration of a specific 
character. and fails to establish the facts 
whereon such declaration can be founded, 
he is ordinarily not entitled to a different 
declaration. If authority is needed for 
this elementary proposition, reference may 
be made to the decision in Hemendra Nath 
Roy v., Upendra Naraian Roy (8). No 
doubt, the Court has a discretion in a matter 
of this description, and may, if the defend- 
ant.is not taken by surprise, grant the 
plaintiff a declaration different from the 
precise relief sought in the prayer clause of 
the plaint [Abhoy Churn Pal v. Kally 


Pershad Chatterjee (7)]. But the case 
before us is obviously not of that 
character. Before the plaintiff can obtain 


(8) 32 Ind. Cas. 437; 22 O. D. 1.419; 20 0. W. N. 
446; 43 C. 743. 


a declaration that he has acquired the status 
of the holder of a non-transferable occu- 
paney holding under the frst defendant, 
questions of some nicety will require in- 
vestigation. His allegation that he has 
been recognised as such, has not been 
substantiated. Has he then acquired such 
right by adverse possession of a limited 
interest on the principle explained in Protab 
Narain Mukerjee v. Srimati Biraj Dasi (9), 
Ishan Chandra Mitter v. Raja Ramran- 
jan  Chakarbutty (2), Icharan Singh v. 
Nilmoney Balidar (1), Raktoo 
Sudhram Ahir (3)? What again is the 
true effect of section 28 of the Limitation 
Act, as explained in Gossain Dass Ohunder 
v. Iseur Ohunder Nath (5); does it extinguish 
the interest of the owner and atthe same 
time vest 16 in the adverss possessor; if so, 
does this hold good in respect of a non- 
transferable teuaney, not only as between 
ihe tenant and his dispossessor, but also as 
between the latter aud the landlord; in 
other words, does the Statute of Limita- 
tion operate only by way of extinguishment, 
and not by way of assignment of the estate 
which is barred, as maintained in Tichborne 
у. Weir (10) and O’Connor у. Foley (11)? 
Does the the principle recognised in Probhabatt 
Dasi v. Taibaturnnessa Chaudhurant (4) and 
Panchkari Chattapadhya v. Maharaj Bahadur 
Singh (12) apply not only to suits for 
ejectment by the landlord, but also to de- 
claratory suits against the landlord? These 
are not all pure questions of law, some of 
them are mixed questions of fact and law. 
In the solution of some of these questions, one 
important matter for investigation, for 
instance, is what happened between the parties 
during the years 1896 to 1907? Did the 
landlord receive rent in respect of the dis- 
puted property during that period; if so, from 
whom? Was the rent paid by the original 
tenant whose interest had been sold in execu- 
tion, or was it paid to the first defendant by 
the plaintiff inthe name and as the agent 
of the original tenant? Did the plaintiff, in 
other words, assert a tenancy right іп him- 
self, or did he deal with the landlord on the 


(9) 20 Ind. Cas. 823; 19 C. L. J. 77. 
(10) (1893) 67 L Т. (x. s.) 735; 4 R. 26. 
(11) (1905) 1 Ir. R. 1; 8 Ir. Law Rep. J, affirmed 
(1906) 1 Ir. R. 20; 8 Ir. Law Rep. 607. 
(12) 28 Ind. Cas. 708; 19 C. W.N. 186, 
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hypothesis that the tenancy still continued in 
the original tenant, as in Jadu Nath Belel v. 
Raj Naraian Mukherjee(13) [see also Tarubaz v. 
Verkatrao(14) ]. Itisobvious that these matters 
may have a very important bearing upon the 
» ‚question of the determination of the status of 
„the plaintif. But none of them has been raised 
or inyestigated, because the plaintif founded 
his claim on the allegation that the tenancy 
was permanent and transferable. That case 
has failed after a protracted trial; itis 
difficult to see on what conceivable prin- 
ciple he can now take shelter under entirely 
differentallegations, andobtain a re-investiga- 
tion. i ` 
Apart from this there is am additional 
reason why the plaintiff should not now be 
permitted to seek a declaration different from 
that mentioned in the plaint. His case now 
is that he has acquired a good title to the 
occupaney holding by prescription for the 
‘statutory period. He can establish it, if at 
all, only upon proof that he has asserted that 
specific title for the statutory period. But 
according to hisown case as sought to be 
established by his evidence, the plaintiff has 
throughout asserted, as against his land- 
land, that he had acquired a good title to a 
permanent and transferable holding. He 
cannot now turn round and contend that he 
hes acquired the status, by prescription, of a 
vata in respect of a non-transferable oceu- 
pancy holding. In my opinion, the plaintiff 
cannot possibly be allowed to depart from the 
allegations which he specifically made in the 
plaint and endeavoured to support by his 
evidence, and to succeed in a case totally 
distinct from and in some respects contradic- 
tory to that position. 
I agree accordingly that the decree made 
by Mr, Justice Mullick must be affirmed, and 
this.appeal dismissed with costs. 


Appeal dismissed. 
(13) 19 Ind. Cas. 884; 17 C. W. N. 459. 
(14) 27 B. 43 at p, 53; 4 Bom. L. R. 721. 


LOWER BURMA CHIEF COURT. 
First Civi, APPEAL No. 149 or 1910. 
July 8, 1912. 

Present: —Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartnoll. 

M. А. R. В. M. В. М. CHETTY— 
PLAINTIFF— APPELLANT 
versus 
BADIER RAHMAN CHOWDRY— 


DEFENDANT—RESPONDENT. 

Document, construction of —Powcr-of-attoruey —Scope 
of authority—Morlgage, general powcr tu, whether 
implies power to borrow money. 

A power to sell, mortgage or pledge property for 
such sum and in such manner as the attorney should 
think fit, implies a power to borrow money on mort- 
gages onthe principals account, and to create an 
equitable mortgage by deposit of title-doods, but not 
to sign promissory notes on behalf of the principal. 
{p. 20, col. 1.] | 

The principal is not liable on a promissory note 
executed by an agent in professed exercise of a power 
to mortgage. [p. 20, col. 1.] 


Мт. Dantra, for the Appellant. 
Mr. J. В. Das, for the Respondent. 


JUDGMENT. 


Fox, С. J—The question in this case is 
whether the power-of-attorney prodaced gave 
powers to Fuzlur Rahman Chowdhury as 
the defendant’s agent to borrow money ou 
the defendant’s account and to make an 
equitable mortgage of the defendant’s property 
to which the power-of-attorney related. The 
power-of-attorney is dated the 6th November 
1906 and was duly registered on the 10th 
Nevember 1906, when Fazlur Rahman 
Chowdhury borrowed Rs. 10,000 from the 
plaintiff and signed in his favour a promissory 
note for the amount bearing interest at oue 
per cent. per mensem. He signed the note in 
the defendant’s name and his own name as 
general agent for the defendant. The power- 
of-attorney refers only to the one property of 
the defendant. Amongst other powers it 
gives power to the attorney to sell, mortgage 
or pledge the property for such sum and in 
such manner as the attorney should think 
Rt. 

[t has been held that the power to mort- 
gage did not authorize an equitable mortgage 
by deposit of title-deeds, and that it did not 
authorize a mortgage for any but an existing 
debt of the principals. 

Ib appears to me that these findings are 
erroneous. Equitable mortgages by deposit 
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of title-deeds are recognized аз valid in 
eertain towns (Rangoon being amongst them) 
by section 59 of the' Transfer of Property 
Act, and they are just аз valid as any other 
form of mortgage. 

The other proposition that the agent could 
only mortgage in order to secure an already 
existing debt of the principal’s has been 
pressed upon us as being shown by the 
authorities, but I fail to see that any of the 
authorities quoted to us lay down that where 
a principal gives his attorney power to mortg- 
age his property that attorney is not at liber- 
ty to borrow money for the principal on a 
mortgage. It appears to me that in such a 
ease power to borrow on the principals ac- 
count must necessarily be implied, In the 
present case the attorney was empowered 
to mortgage the property for such sum as he 
thought fit. 

The agent in this case was not empowered 
io sign promissory notes for the principal 
and consequently the defendant is not liable on 
the promissory note in suit; but I think the 
agent was empowered to borrow the money 
and to create an equitable mortgage over the 
principal’s property to secure re-payment of 
it. 

I would allow the appeal, reverse the 
decree cf the original Court and give the 
plaintiff a-mortgage decree for Rs. 10,000 
with interest calculated! according to the 
practice of the Court and I would order the 
defendant to pay the plaintiff’s costs of the 
suit and of this appeal. 

HARTNOLL, J. —I concur. In the present 
case the power to mortgage is not confined 
to creating a mortgage to secure an existing 
debt but itis general—namoly to mortgage 
for such sum and in such manner аз the 
attorney should think fit. When the mort- 
gage is one by which money is lent on the 
security of the land, it is part of the transac- 
tion for the mortgagor to receive the money, 
and во I agree with the learned Chief Judge 
when he says that where the principal gives 
his attorney power to mortgage his property, 
power to borrow on the principal’s account 
must necessarily be implied. 

Appeal allowed, 
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PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hicu Court. 
July 20, 1916. I 
Present: — Lord Atkinson, Lord Shaw, Lord 
Parmoor and Mr. Ameer Ali, 

Musammat ATKIA BEGAM-—DEFENDANT 

No. 1—APPELLANT 

' versus 

MUHAMMAD IBRAHIM RASHID 


NAW AB—Prarntive—Respor vent. 

Muhammadan Law-—Marriage, essentials of —Consen t 
of bride—Puberty, attainment of, before marriage— 
Conjugal rights, suit for restitution of ~Denial of valid 
marriage—Burden of proof-—Medical evidence to prove 
virgo intacta, gpplication for—Hefusal to submit to 
medical examination, inference from. 

Under Muhammadan Law, a marriage is invalid if 
the bride is at the time a minor, unless her 
guardian has previously consented to the marriage. 
This consent isan essential. If the bride is, at 
the time of marriage, a major, the guardian’s con- 
gent is unnecessary, she is legally entitled to please 
herself, to marry the man of her own choice, despite 
family or social opposition. [p. 21, cols. 1 & 2.] 


According to Muhammadan Law a girl becomes a 
major on the happening of either of two events, first, 
the completion of her fifteenth year, and second, on 
the attainment of a state of puberty аё an earlier 
period. The burden of proving that a girl has in 
either of these ways reached her majority rests upon 
those who allege ib and rely upon it. [p. 21, col. 2.] - 

Ina suit by a husband, therefore, for restitution 
of conjugal rights, where the wife denies that a 
valid marriage was performed, the plaintiff should 
establish, by legal evidence, either that his marriage 
was contracted With the consent of the girl's lawful 
guardiah, or that having reached her majority in 
either of the ways aboye indicated, it was contracted 
with her own consent. [p. 21, col. 2.] 


Medical examination of the woman to find out 
whether she was a virgo intacta is not a crucial 
test for determining whether she had attained 
puberty at the time of the marriage, and no inference 
unfavourable to the woman can be drawn from her 
refusal to submit to such an examination. [p. 25, 
col. 2.] 


Appeal heard ex parte from a judgment 
and decree of the High Court, Allahabad, 
dated July 30th, 1912, reported as 16 Ind. 
Cas. 597, reversing a judgment and decree 
of the Subordinate Judge of Aligarh, dated 
June 13, 1911. 


Messrs. De Gruyther, K. O., and Jackson, 
for the Appellant. 


JUDGMENT. 


Lorp Atkinson.—This is an appeal from 
a judgment and decree of the High Court 
of Julicature for the North-Westera Pro- 
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vinces, dated the 30th July 1912*, which 
reversed a judgment and decree of the 
Court of the Subordinate Judge of Aligarh, 
dated the 13th June 1911. 

The action out of which the appeal 
has arisen was instituted by the respondent 
‘against the appellant for restitution of 
, conjugal rights. 
The main 

are— 


` (1.) Whether the appellant and re- 
spondent were legally married 
according to the Muhammadan 
law at Mecca on the 20th July 
1907? 

(2.) Whether the appellant did in fact 

give her consent to this marriage ? 

(3). Whether the appellant was at the 

time of the marriage adult and 
competent to give her consent 
thereto ? 

The Subordinate Judge who tried the 
case and the High Court have each found 
as a fact that a marriage ceremony, 
purporting to be a ceremony between the 


questions for determination 


appellant and respondent, was solemnised . 


at Mecca on the 20th July 1907. For 
the purposes of this appeal, that fact 
must be taken as incontrovertibly 
established. - 


It is, therefore, now quite irrelevant to 
consider whether the marriage was an 
imprudent or a desirable one. And, with 
one qualification, it is equally irrelevant 
to speculate as to whether the old lady, 
Arusa Begum, who undoubtedly promoted 
it and managed the ceremony, was 
influenced by affection for the appellant, 
her granddaughter, or by a greedy desire 


to procure a rich , wife for her needy 
nephew, the respondent. The qualification 
is this, that avarice possibly more 


frequently than affection tempts to illegi- 
timate enterprises, and to the manufacture 
of evidence to justify them. 

lf the appellant was on the 20th July 
1907 a minor, the ceremony then per- 
formed between these two people, who 
were Muhammadans, would, however regular 
in other respects, have been ineffectual to 
create a valid marriage unless the guardian 
of the minor had previously consented to 
the marriage. This consent is an essential. 
` *8ee 16 Ind. Cas. 697.—Ed. 
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If the appellant was at this date a 
major, the gaardian’s consent would be 
unnecessary: she would have been legally 
entitled to please herself to marry the 
man of her own choice, despite family or 
social opposition. According to Muhammadan 
Law a girl becomes a major on the 
happening of either -of two events: first, 
the completion of her fifteenth year, and, 
second, on her attainment of a state of 
puberty at an earlier period. The burden 
of proving that a girl has in either of 
these ways reached her majority rests 
проп those who allege it and rely upon 
it. These propositions were not questioned 
in either of the Courts in which this case 
was litigated. The result is that the 
respondent was bound toestablish by legal, 
evidence either that his marriage was 
contracted with the consent of the girl’s 
lawful guardian, or that having reached 
her majority in either of the ways already 
indicated it was contracted with her own 
consent. [6 is necessary to insist upon the 
words “legal evidence”, because it appears 
to their Lordships that hearsay evidence—in 
some cases, indeed, mere gossip, wholly 
inadmissible in its nature—was admitted 
and treated as substantive proof of the 
fact related or discussed. Two instances 
may be referred to—one so coarse as to 
be almost incredible, and the other such 
a travesty of legitimate methods of proof 
as to be comical. The first is where 
Bashir Ahmad, an alleged witness to the 
reading of the nikah, having taken upon 
himself to state, in answer to a question, 
asked, no doubt, on cross-examination, that 
he knew the appellant was of age by 
certain signs of puberty recognised by 
the Muhammadan Law. When asked how 
he knew this he replied: “Through her 
father.” It is difficult to believe that 
the girl’s father can ever have bestowed 
this confidence upon the witness; but 
even if he had done so, the repetition 
of what the father said was no evidence 
whatever of the substantive fact of the 
girl's puberty. 


The other instance is furnished by the 
evidence, taken on Commission at Mecca, 
of one of the witnesses of the plaintiff in 
the suit, named Muhammed Said Shatta. 
After being examined by the person 
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appearing for the defendant, he was re- 
examined Ъу. the person appearing for the 
plaintiff, and was asked: “Did you hear 
from anybody that Atkia Begum was of 
age?” and he replied: “I heard from my 
wife, who heard from the mother of Atkia 
Begum.” Asa Commissioner before whom 
evidence is taken does not rule point as 
to the admissibility of evidence, it may 
be impossible to prevent questions and 
answers such as these appearing on the 
face of depositions. That, however, is not 
the point. The point is that the deposition 
appears to have been read in evidence as 
it stood, without any objection having 
been made to thisundoubted hearsay, The 
evil consequence of the admission of such 
evidence as this is not merely that it 
‘prolongs litigation, and increases its cost, 
but that it may unconsciously be regarded 
by judicial minds as corroboration of some 
piece of evidence legally admissible, and 
thereby obtain for the latter quite undue 
weight and significance. 

The litigation was prolonged. It developed 
into many branches. The case of the 
plaintiff, as it progressed, took dissimilar 


shapes. Conflicting and irreconcilable con- 
tentions were from time to time put 
forward on his behalf, and as each of 


these was fashioned, evidence was forthcom- 
ing to sustain it, often in conflict with 
that previously adduced to support the 
earlier contention. It is much to ba 
regretted that the respondent has not 
appeared on the hearing of this appeal. 
He has chosen, however, not to do so, and 
their Lordships have, therefore, felt it 
incumbent upon them to examine the 
evidence from every poiut of view, and to 
corsider possible suggestions and contentions 
which, had he appeared, might not have 
been made or relied upon on his behalf. 
To turn to the facts. 

The appellant is the eldest surviving 
daughter of Haji Abdul Jamil Khan and 
Musammat Mamhua Begum, his wife, This 
gentleman was a man of wealth and 
position. He owned property the yearly 
income of which was about Rs. 14,000. 
The father and mother were natives of 
and usually resided in Aligarh, in India, 
but for three or four years before July 
1907 he and his family resided at Мевба. 
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He had living with him in his house 
there Arusa Begum, his mother-in-law. 
This old lady is not only the grandmother 
of the appellant, but the aunt of the 
respondent, who at the time of marriage 
was resident at Mecca, was about 17 vears 
of age, and was 
per mouth. The appellant had a brother 
and a sister, both younger than herself. 
Her mother died about two months before 
the 20th of July 1907. Her father died 
on the 16th or 17th of that month. He 
made no Will disposing of his property, 
So that her share of the ancestral estate 
would bring in a rental of about Rs. 3,000 
per annum. This man һай ап elder 
brother, one Abdul Jalil Khan. Не, as soon 
as he heard of his brother's death, applied 
to and obtained from the District Judge 
of Aligarh a certificate, dated the 13th of 
August 1907, of guardianship of the 
person and property of the minors. 


On the following day, the 14th August, 
an application was made to the same 
District Judge by two residents of Aligarh 


. praying that this certificate might be revoked, 


that the minors might be allowed to 
remain in charge of their maternal grand- 
mother, Arusa Begum, and that their property 
be put under the management of the Court 
of Wards, on, amongst others, the wholly 
erroneous ground that by Muhammadan Law 
and statutory enactments the maternal 
grandmother of the minors had a preferential 
right to take charge of ещ “аз against 
anyone else. 


On this application coming before the 
District Judge on the following day, the 
15th August 1907, he required Abdul Jalil 
Khan to give an undertaking that he 
would not celebrate the nikah of either 
of the minor girls without the permission 
of the District Judge. And upon that 
undertaking being filed with the record, 
it was ordered that the above-mentioned 
certificate be handed to him. This made 
1$ impossible for Abdul Jalil Khan to 
give either of the minor girls in marriage 
io а son of his own,as it was alleged he 
designed to do. The necessary papers were 
then transmitted to the British Consulate 
at Jeddah. The appellant’s uncle repaired 
to Jeddah with one Abdul Aziz, a friend, 


earning about Rs. 5. 


` Abdul Aziz on to Mecca, who, 


. three 
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He himself remained at Jeddah, and sent 
with the 
permission of the Consal at Jeddah, brought 
the minors back to that town, and on the 
23rd October 1907, the latter official 
gave to Jalil Khan a certificate stating 
that they had been handed over to him. 
The uncle started with the children for 
Aligarh. Arusa Begum was permitted to 
accompany them. The respondent sub- 
sequently came from Mecca to Aligarh. 


Arusa Begumonthe 7th December 1907 
caused an application to be made under 
section 10 of Act VIII of 1890 to the 
District Judge of Aligarh for an order 
cancelling the certificate of guardianship 
obtained by the appellant’s uncle, and for 
her own appointment as guardian in his 
stead. Generally speaking one has to 
complain that the records in Indian appeals 
are swelled to an enormous size by the 
printing of many irrelevant and useless 
documents. In the present appeal the 
reverse is the ease, for only the first 
paragraph of this important document is 
printed (page 146), notwithstanding the 
fact that the Statute under which the 
application was made sets forth in great 
detail the facts which must be stated, this 
ig а grave and unintelligent omission. The 
document is, in their Lordships’ view, of 
great importance, Lecause the case made 
in the High Court by the respondent was 
that the appellant at the date of her 
marriage was 14 or 15 years of age, and 
had .by reason of her early development 
reached, at that date, a state of puberty, 
had with her own fall consent become a 
married woman, and had lived and cohabited 
with him as his wife for a period of 
weeks from the 20th July 1907 
onwards, 

Upon that case the respondent succeeded 
in obtaining in his favour the order appealed 
from. If that was a true case an applica- 
tion one month later by her grandmother, 
who knew all the facts, to be appointed 
guardian of the person and property of this 
mature and wedded wife, on the ground that 
she was still a minor, was a fraud upon 
the Court, and an imposture as inexplicable 
as it is inexcusable. In the only paragraph 
of the document printed it is, however, set 
forth that the appellant was at its date, the 
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23rd December 1907 (for it must be taken 
to speak from its date), about 13 years 
of age, that her sister was about five years 
of age, and her brother about ll years of 
age. Arusa Begum signs a declaration at 
its foot that the facts set forth are true to 
her own knowledge. 


Well, this application failed, and Mr. 
DeGruyther, who appeared on the part of the 
appellant, was perfectly justified in contend- 
ing that these statements showed of them- 
selves that the whole case as io the alleged 
majority of the applieant at the date of the 
marriage was an afterthought and an in- 
vention. The respondent having instituted 
& criminal prosecution against Jalil Khan 
for forcibly removing his wife and beating 
her, in which be failed, on the 16th March 
1908, instituted the present suit against the 
appellant and her uncle claiming restitution 
of his conjugal rights,. and an order that 
the uncle should be directed not to interfere 
with her. The first paragraph in the plaint 
is very significant. It runs thus: “The 
plaintiff was married to defendant No. 1 
(Ze, Atkia Begum) with the consent of her 
parents in accordance with the Muhammadan 
Law and the amount of the dower was fixed 
at Rs. 12,000." In paragraph No. 3 it is 
stated that the parents of Atkia Begum 
died at Mecca before the marriage, that 
she, the appellant, was then living at Mecca 
with her maternal grandmother Musammat 
Najm-un-Nisa alias Arusa Begum. He 
conceals the indecent haste with which this 
marriage ceremony was hurried on almost 
on the morrow of the father's death. He 
verifies these particulars, The pregnant 
fact, however, is, that not a word is said in 
this pleading about the alleged majority of 
the wife at the time of the marriage, or 
the fact that she had herself consented to 
it. On the contrary, it is obvious from para- 
graph 1 that what was then intended to be 
relied upon to give validity to the girl’s 
marriage while a minor, was the consent 
given to it in prospective by her father 


"before he died, and the authority given by 


him to Arusa Begum to have it performed. 
Evidence was given on the first hearing in 
August and September 1908 before the 
then Subordinate Judge. Arusa Begum 
was examined by Commission on the 21st 
August, She states that the appellant 
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was ab the time the witness.gave her evi- 
dence, z.e., thirteen months after marriage, 
in her 15th year. She further said it was 
a month and a year since the appellant's 
mother and father settled the marriage, 
that they desired it but could not celebrate 
it during their lifetime, and that she, the 
witness, had it celebrated after their 
death, that the appellant’s father sent for 
the appellant and told the witness the date 
which he had fixed for the appellant’s 
marriage, that she should be married to 
Ibrahim Rashid soon, and that it was im 
accordance with the father’s Will, thus ex- 
pressed, that she, the witness, had the nzkah 
ceremony performed. In reply to her 
Pleader she did not say anything about the 
appellant being adult. He had not asked 
her, presumably because he did not think 
it of importance. If it was one of the 
main issnes in the case he scarcely could 
have omitted to do so, but in reply to the 
Commissioner she said that the appellant 
was married four days after her father’s 
death, that she, the witness, gave permis- 
sion in accordance with the Will of her 
parents, and the nikah was recited. She 
then added, apparently in reply to a ques- 
tion by the Commissioner, “the girl was 
adult She further stated that the girl’s 
father died in the evening, and that he 
made the Willin the morning of the day 
he died; that he called his daughter in 
and made his Will (a nuneupative Will) in 
her presence, She then names ten or twelve 
persons who were present in the chamber 
of the dying man when he made his so- 
called Will. The suggestion thus made 
casually for the first time was not carried 
further. Arusa Begum, though examined, 
cross-examined, and re-examined at con- 
siderable length, did not say another word 
about it, and nothing at all about the 
girl being adult, having made her own 
choice, and of her own free will consented 
to this marriage. The same is true of the 
four other witnesses. No question was 
put to any one of them by the respondent’s 
Pleader on any one of these points. It is 
inconceivable that he would have omitted 
to do so if the puberty and independent 
consent of the girl were considered vital 
issues in the case. The mass of the evi- 
dence given was directed to show that it 
was Arusa Begum who gave this girl in 
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marriage, consented to the marriage, pro- 
cured it, and arranged for the ceremony in 
pursuance of the directions given by the 
deceased in his nuneupative Will, in order 
to carry out the wishes of the girl's 
parents. One of the witnesses, Ilmas, the 
emancipated slave of Arusa Begum, stated , 
that after the marriage the appellant and 
the respondent went to live in the room“ 
occupied by the deceased up to his death, 
his death-bed apparently serving as his 
daughter’s bridal couch, and continued to 
live there for three weeks. Arusa Begum 
was not asked about this. She gave no 
explanation of the indecent haste with 
which the marriage was solemnised. And 
it might well be that, whether the marriage 
was believed to be valid or invalid, whe- 
ther the girl had attained puberty or not, 
this cohabitation, if it took place, might 
be thought to render the questioning of 
the validity of the marriage the more 
improbable and have the more effectu- 
ally secured the prize for the needy 
bridegroom. The respondent was not ex- 
amined; he had gone to Mecca to procure 
further evidence, and had, up to then, not 
returned. 

On behalf of the. appellant, she herself, 
her uncle Abdul Jalil Khan, and Babu 
Bhagwan Das, the clerk of the Aligarh 
Collectorate, were examined. | The last 
named of these merely to prove the зот- 
munication with the Consul at Jeddah, and 
the second to prove that the appellant’s age 
was, at the time he gave evidence, 15th 
September 1908, apparently less than 13 
years; that her father and mother were 
married fifteen or sixteen years previously, 
and that no child was born to them during 
the first year of their marriage; that in the 
next year a daughter was born to them, but 
died about a year ог a year and a half after 
her birth; and that the appellant was born a 
year and а half or two years after the death 
of the first child. He stated he never re- 
ceived a telegram or letter from Mecca. that 
the appellant had been married, and denied 
he had ever said so to anyone. The rest of 
his evidence is irrelevant to the present 
controversy. 

The appellant was examined on Commis- 
sion. She denied that her parents or either 
of them agreed to celebrate her nikah with 
the respondent, Stated that her father did 
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not fix any date for her marriage. That no 
members of the families of her paternal or 
maternal grandfather were present at the 
death of her parents. She further stated 
that she was examined before the Judge two 
months previously, and she admitted the cor- 
rectness of her depositions of the 8th March 
1908, in whieh-she stated that her age was 
then 14 years, and that on her faith and on 
the Koran her nikah had not been celebrated 
with Ibrahim Rashid, the respondent, or 
anyone. On cross-examination by the gentle- 
man who was described as the Pleader of her 
maternal grandmother, shestated that she did 
not know whether the respondent was in any 
way related to her grandmother, that she 
knéw him for three or four years, and that 
he had been employed by her mother for 
three or four years; that she did not know 
her age; that she had been observing purdah 
for four or five years. No question was 
put to her as to whether she had ever en- 
gaged herself to the respondent to marry 
him, or had consented to "marry him. Nor 
was she asked апу question as to whether 
she had attained puberty before the date of 
the marriage, or had lived with the respond- 
entas his wife at Месса for three weeks 
after it. It would be absurd to suggest that 
these questions would not have been asked, 
if they were considered vital matters, from 
feelings of delicacy. Well, the case then 
closed. The evidence from Mecca had not 
arrived, though, in the opinion of the Sub- 
sufficient time had been 
given to procure it. He resolved to proceed 
to decide the case on the evidence before him 
on the 15th September 1908. Application 
was made on behalf of the respondent to the 
Subordinate Judge to appoint a lady doctor to 
examine the appellant in order to ascertain, 
first, whether Atkia Begum had then attained 
puberty and was an adult, and how long 
she had been so; and, second, whether she 
was still a virginor a married woman. The 
Pleader of the appellant apparently opposed 
this application, and the Subordinate Judge 
dismissed it on the ground that it was made 
too late, and that the lady could not be com- 
pelled to subject herself to such a personal 
examination. The learned Judges of the 
High Court appear to have thought that the 
lady’s refusal to submit to this examination 
was very signifieant-—tha5 it showed the 
respondent’s bona fides in the truth of his 
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case; that he was suggesting a test which, if 
his case was false, would have put him out of 
Court; that a lady doctor could have given 
most valuable evidence on these points, even 
without & minute examination as to whether 
the appellant was a virgin or not, and that 
a medical examination would have been of 


“the utmost value, 


The learned Chief Justice expressed him- 
self to this effect, though apparently he 
and his colleague had accepted the story 
of the respondent that he had, twelve 
months previous to the application, lived 
and cohabited with the appellant as his 
wife for & period of three weeks. With 
all respect to the learned Chief Justice 
their Lordships are unable to adopt his 
view as to the crucial nature of tbe test 
proposed, or the result ofthe examination, 
or the significance of the refusal to undergo 
it. The examination might have settled 
the question whether the lady was, when 
examined, a virgo intacta or not, and to 
that extent might have tended to corroborate 
the allegation of connection; but they utterly 
fail to see how, if she had been then 
found nct to be a virgo intacta, ib would 
necessarily have enabled any lady doctor 
to have determined whether or not she had 
reached puberty twelve months previously; 
nor, indeed, how that question could have 
been determined with certainty even if she 
had in September 1908 been found to be 
a virgo intacta. No medical evidence what- 
ever was given on this point. Its character 
or nature cannot be assumed. The evidence 
on behalf of the respondent, taken оп 
Commission in Meeca, not having arrived, 
the Subordinate Judge refused to wait longer 
and proceeded to decide the case on the 
evidence before him. The issues before 
him were, first, were the plaintiff (Ze, the 
present respondent) and the deferdant No. 
1 wedded, as alleged, at Mecca? IE so, 
was Musammat Najm-un-Nisa (£e, the 
grandmother) eompetent to give the defend. 
ant in marriage? : 


It will be observed there was no issue 
at all as to whether Atkia Begum wasan 
adult, or whether she had in fact consented 
to give, and, in fact, did give, herself in 
marriage to the respondent. А 

The Subordinate Judge found that the 
case as to the marriage at Mecca was 
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utterly false; that the witnesses in support 
of it had grossly lied. He, therefore, decided 
the first issue inthe negative, and that being 
so he said: “It was not necessary to go into 
the second.” But, he observed, "it is obvious, 
under the Muhammadan Law, that after 
the death of the parent of defendant No. 1 
(2.е., Atkia) her paternal uncle could only 
give her in marriage. Najm-un-Nisa could 
not, even if authorised by Jalil Khan.” Itis 
urged now for the plaintiff that the defend- 
ant No. 1 assented to the marriage. 
This is not mentioned in the plaint, and the 
plaintiffs Pleader stated, on the 15th May 
1908, that it was Najm-un-Nisa who gave 
the defendant in marriage. The Subordinate 
Judge was right in this matter. The Pleader 
for the present respondent had so stated 
becanse, apparently, it was believed that the 
alleged nuncupative Will of the deceased would 
have entitled her so todo. The Subordinate 
Judge proceeded to deal with the point of the 
appellant’s age. He pointed out that she 
said at first she was 12 or 13, and then said 
she was 13 or 14, that her grandmother said 
she was in her fifteenth year, but that in the 
latter’s application of the 23rd December 
1907 she had stated that the girl’s age was 
13 years, so that she was evidently a minor. 
He further stated that he would find the 
second issue in the negative, and that there 
was no evidence that she had attained 
puberty, according to Muhammadan Law, on 
` the date of the alleged marriage, He, there- 
fore, dismissod the suit. 


The prineiple of law here laid down by the 
Subordinate Judge is well established and 
was not disputed in any of the Courts below, 
but it is quite possible that Arusa Begam 
was not correctly advised as to 16, or did not 
know it, and fancied a nuncupative Will of a 
father would be sufficient to confer author- 
ity to give his minor daughter in marriage. 


On appeal to the High Court this decree 
was, on the 16th May 1910, set aside and 
a new trial directed, on the ground that 
the respondent had not bad an opportunity 
of exatnining his witnesses. It was directed 
that the Court should give 'the respondent 
an opportunity of having his witnesses 
examined by a Commission or a letter of 
request, whichever was permissible by law. 
On the 7th February 1911 the application 
for а medical examination of the appellant 
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was renewed and refused. The British 
Consul at Jeddah was appointed Commis- 
sioner to take the evidence of the respondent’s 
Mecca witnesses. He didso and ultimately 
returned these depositions into Court. The 
case was re-tried, but before another Subordi- 
nate Judge, and a further issue was by him 
framed. It ran thus: “If Musammat Najm- 
un-Nisa did not give permission, then could. 
defendant No. 1 herself, at the time of the 
marriage, give her consent to the marriage 
according to the Muhammadan Law 
and the statutory enactments-for the time 
being in force, and is the marriage valid? or, 
on account of being a minor, she could not 
give her consent, and the marriage is invalid 
and void?" 


That issue is somewhat confusedly fram. 
ed, but the matter of importance is that, 
though neither the appellant nor her grand- 
mother had, as has been shown, been 
examined closely on the questions thus 
raised, the Pleaders for both parties stated 
that they did not require to give on this issue 
any evidence in addition to that already given 
on the former hearing and by Commission in 
Mecea. 


The Subordinate Judge decided thata 
ceremony of marriage had been gone 
through, and so far he must be taken to have 
held that the appellant’s evidence to the con- 
trary was unreliable; but he farther held 
that the theory of the nuncupative Will was 
a tissue of falsehood, fabricated to give 
validity to this marriage. Their Lordships 
do not understand that the High Court 
differed from the Subordinate Judge on this 
point, but if it did so then their Lordships 
must differ from it. They concur with the 
Subordinate Judge onthe point. The Sub- 
ordinate Judge also held, on the evidence, 
that Atkia Begam was about 12 years of age 
at the date of her marriage; that there was 
no evidence other than that of the respond- 
ent, that at that age she had developed 
signs of puberty; and that the latter’s state- 
ment could not be relied upon, and he 
ultimately held that Atkia was under the 
age of 12 years at the date of her marriage, 
and that if she had not attained puberty 
under that age she could not give consent to 
her marriage. Не, therefore, declared the 
marriage null and’ void." As their Lord. 
ships understand, the High Court only 
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differed with the conclusion of the Subor- 
dinate Judge on one point; namely, that the 
appellant had at that date attained puberty; 
but there is another question involved, 
namely, that if she had, in fact, attained 
that age, and was, therefore, legally competent 
to consent to this marriage, does the 
evidence establish that she did in fact con- 
* sent to it? 

The burden of proving the affirmatives of 
both these propositions rests upon the res- 
pondent. The question is: has he discharged 
that burden? In their Lordships’ opinion he 
has not done so, and they think an examina- 
tien of the evidence shows this. 

Abdul Moti, who read out the nckah amd із 
one of the fifteen naibs appointed yearly from 
Constantinople, said he did not know whe- 
ther or not Atkia personally gave him per- 
mission to read it; that a woman behind the 
veil made him vakil, but he did not know 
whether if was Atkia Begam or not; that he 
did know the respondent, but did not know 
either the appellantor her grandmother and 
did not hear anyone from behind the veil say 
anything about dower; that the witnesses 
to the ntkah were Abdullah Rashid, Ahmad 
Rashid, and Bashir Ahmad,and that he came 
to. know of the nikah by Bashir Ahmad 
coming to him and saying that there was a 
nikah to be read in "our" house that night 
&nd asking him to come toit. He further 
said that these witnesses told him that 
Atkia was 14 years of age. This Bashir 
Ahmad states in his evidence-in-chief that 
Atkia was of age a quarter of a year before 
the nikah and that she herself gave permission 
for it, but on cross-examination he admitted 
that Atkia did not give him permission for the 
nikah, and that he knew she was of age 
because her father had informed him she 
had certain recognised signs of puberty; 
that nothing was said about dower in his 
presence and no paper written at the time. 
On re-examination the leading question was 
put to him. Did Atkia herself give per- 
mission for her nikah to Kazi Abdul Moti, 
and he replied yes, which was a direct con- 
tradiction to the Kazis own evidence. 
Abdullah Rashid, one of the witnesses, who 
is the brother of the respondent, as is also 
Ahmad Rashid, stated that Atkia Begum 
was 14 or 15 years of age at the time of her 
marriage, that she had lived with his 
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brother as his wife after the marriage, and 
had herself given permission for it. 

This latter statement is in direct contra- 
diction to the testimony of the grand- 
mother, who swore that she had herself 
given permission for the nikâh in accord- 
ance with the Will of Atkia’s parents. 
The witness further said that the Qazi 
asked if the bride was adult or a minor, 
and the witness replied that she was adult, 
that then the Qazi said a guardian was 
unnecessary. The witness then made the 
strange statement that he found signs of 
puberty on the person of Atkia a year before 
her marriage, when she was only 13 years 
of age, and that consequently he stated that 
she was an adult. He did not mention 
what these signs were, or how or when he 
discovered them. Ahmed Rashid, the 
remaining witness, was examined on the 
part of Atkia Begum. He stated that he 
did not know whether Atkia was of age 
or not; that he did not hear her give per- 
mission for her nikah, that she did not 
make him a witness, that he did not know 
her age at the time exactly, but thought it 
was about 9 or 10 years, that nothing was 
giveu to her, dress or other thing, at the 
time of the marriage. No paper was then 
written, but thata year afterthe marriage 
the respondent got a deed written and 
registered in Mecca. He further [stated 
that an hour before the marriage Arusa 
Begum called himself, and his brother 
Abdullah Rashid, from the harem; and 
when they reached there they were told that 
nikah was to be read, and that other 
people were sitting down, that his aunt 
(Arusa Begum) -asked him to become a 
witness, that the marriage was managed 
by her, but that there wasno pre-arrange- 
ment of it. So farfor the Qazi and the 
three witnesses, the two brothers and brother- 
in-law of the respondent. 

Abdul Salam, who does not know Atkia, 
was called upon by the respondent on the 
third night after the death of the appellant's 
father and bidden to the nikah, He was 
present at the assembly but did not see then 
any one of the seven friends of the deceased 
named to him. Mahommed Said Shatta 
stated he was present.a&t the reading of the 
nikah, that he knew the respondent and the 
appellant through her father, whatever that 
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may mean, but that he did know her voice 
or, pppearance, that hë ‘did not know whether 


she was legally of age or ‘not, or whether she”: 


gave permission for the reading of the nikah 
or not, that Arusa Begum managed it. He 
is then asked on re-examination the utterly 
illegal qcrestion already alluded to as to 
‘whether he had heard from anyone what 
Atkia’s age was. Abdul Rahim Khan says 
he was present at the reading of the «zkuh. 
No paper was then written. Did not hear 
Atkia give permission. He then. added she 
was ofage atthe time of her nikah. The 
latter is a very ambiguous statement, and 
may mean either thatshe had completed her 
fifteenth year or had attained puberty 
before it. Hafiz Kallan says he knows both 
the appellant and respondent and was 
present at the reading of the nikah. Does 
not know Atkia’s age and that Arusa Begum 
‘managed the nikah, that he did not hear 
Atkia giving permission and that no deed of 
nikah or paper was drawn up at or after 
the marriage. In reply to a question on 
eross-examination he said that after the 
death of the appellant’s mother her father 
quarrelled with Arusa Begum, that he, the 
father, wanted to marry the appellant to his 
. nephew, and that Arusa Begum was against 
< that proposal, while Arusa herself wanted 
to marry her to the respondent, and he was 
against tbat proposal. This is irreconcil- 
` able with Arusa Begum's own evidence. Qazi 


Abdullah proves that the respondent was a 


servant who receives Rs. Š per month 
without food in the school in which witness 
was a teacher. The two witnesses next 
examined do not give any evidence of 
importance. Shaikh Asad was present at 
the nikah, does not know what is the 
appellant’s age or whether or not she gave 
permission for the nikah, that nothing was 
written at the time of the nikah, but a deed 
of marriage was written along time after- 
wards at the request of the respondent when 
he came from India, 

Shaikh Abdur Rahman states that he 
knows the respondent personally, but the 
appellant not personally, but by hearing, 
whatever that may mean; but yet he takes 
upon himself to say she was of age at 
the time of the nikah. He is not asked 
what he. meant by this ambiguous expression. 
He had no opportunity of ascertaining whe- 
ther or not she was a major in any sense. 
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- All these witnesses agree in stating two 
facts—first, that they ‘were not informed at 
the nikah ceremony that the appellant’s 
father had died three or four days before; 
and second, that they never knew of sucha 
ceremony being performed so soon after а 
parent's death. 

The Qazisaid he had read the nikah 
ceremony over 200 times, and he never heard ° 
of such a thing. 

Musammat Amna, an emancipated slave 
girl, 40 years of age, stated she had been 
twenty-one years in the service of the Begum. 
She said first that the appellant was 27 years 
of age, and then 17 years of age; that Atkia 
Begum was before her (presumably before 


her entry into service); that at the time of. 


the nikah Atkia Begum was adult, and gave 
herself permission for her nikah; that Abdul 
Moti, the Qazi,came to obtain permission. She 
named her three witnesses, and stated that 
Ahmed Rashid was standing a considerable 
distance from the purdah; that she was 
near it, as were also Abdullah Rashid and 
Bashir Ahmad. She subsequently stated 
they were inside the purdah, which they never 
themselves said. On cross-examination this 
woman repeated that Atkia Begum was born 
before her; thatshe was born after she came 
into service; was born at Месса, and was 
27 years of age. The dower was fixed, she 
says, at Rs. 10,000, and that a deed of 
dower was executed at the time of the 
marriage in the male apartment, and that 
tbe ceremony was performed in the female 
apartment. 


Both these statements are inconsistent with 
the evidence of severalother witnesses. She 
says, with girls, puberty is attained ab the 
age of 13 or 14. She admitted she was 
present when Arusa Begum was examined 
in reference бо this marriage. 


The respondent, on being examined, stated 
that the appellant was 14 or 19 years of age 
at the date of the marriage, that she was 
quite fit to discharge the duties of a wife, 
and that he lived and had intercourse with 
her for three weeks; that the dower was 
fixed at Rs. 12,000 not Rs. 16,000 as stated 
by the slave girl; that a dower deed was 
executed and put by -Arusa Begum in 8 box; 
that he did not know where it is. He then 
proceeds to give evidence as to what took 
place between the appellant’s father and 
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mother and his aunt Arusa, which must be 
hearsay, as he was not present. He states 
that a mukhtarnama was executed by the 
appellant in his favour, that it remained with 
Arusa Begum, and that he showed it to 
. persons, but could not say whether before 
ог after the suit. It was not registered or 
*produced. He further said that at the time 
of the marriage the appellant had holes in 
her ears. Their Lordships do not think 
much weight can be attached to the evidence 
asto the boring of the ears, since the person 
by whom it was performed was not identified. 
On the whole, their Lordships are of opinion 
that having closely examined the evidence 
as to the appellant’s having attained puberty 
before the date of the marriage ceremony, 
itis vague, unsatisfactory, and inconclusive, 
with the exception of the statement of Arusa 
Begum, which was given long after the first 
Subordinate Judge had pronounced his judg- 
ment. Their Lordships are strongly inclined 
to think that the character of the evidence is 
due to this, that at the time the marriage 
took place, 16 was never contemplated by 
any of the parties concerned that its validity 
would be staked upon the fact that the 
girl had attained puberty, and had herself 
` consented to it. It is difficult to believe 
that had they done во, precautions would 
not have been taken to have female witnesses 
° available, who from personal observa- 
tion could have spoken with certainty as to 
the first fact, and by their presence behind 
the purdah when the Qazi was making 
enquiry, could also have spoken with cer- 
tainty as to the other. 


The appellant was absolutely in the power 
of her grandmother after the death of 
her surviving parent. Her sister and 
brother were too young to be of help to 
her. Her father’s friends and acquaintance 
were kept at a distance from her. None 
were bidden to her marriage. The High 
Court were of opinion that her evidence 
was worthless on the ground that she was 
not afree agent, but was completely under 
the influence of ber uncle. But she could 
not have been under his infiuence more 
than she was, at the date of her marriage, 
under the influence of her grandmother. 
And it can hardly be supposed that an 
old woman, who did mot scorn to be a 
party to hurrying this friendless orphan girl 


into a marriage with her own nephew with 
such indecent haste, would seruple to 
exercise her influence over the girljf she 
needed to do so. The learned Chief 
Justice expressed the opinion that there 
was no doubt a marriage was performed 
as the marriage of a girl who -had arrived 
at maturity. Their Lordships cannot con- 
eur in that view. They think this is very 
doubtful. And because the evidence ad- 
duced by the respondent has, they think, 
failed to establish clearly that which 
it must establish clearly to entitle him 
to succeed, namely, first, that the appel- 
lant had attained puberty before the date 
of the marriage; and, second, that she was 
not then merely given away in marriage 
by her grandmother, but had herself con- 
sented to the marriage and the performance 
of the ceremony, their Lordships are of 
opinion that the appeal should be allowed, 
the decree appealed from should be re- 
versed with costs, and the decree of the 
Subordinate Judge of the 13th June 1911 
be restored, and they will advise His 
Majesty accordingly. 

The respondent will pay the costs of the 
appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. Т, 

L. Wilson & Co. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No. 236 
or 1915. 
June 22 1916. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 
NANDARANI DASI—PraINTIFF— 
APPELLANT 
versus А 
HARI CHARAN GANGOPADHYA axp ` 


OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. II, v. G—. 
Separate trials, order for, of causes of action not соп- 
veniently triable in one suit—Suit against executors 
of inherited properties and trustees of charity—Dis- 
missal of suit relating to charity for want of A lvac tle. 
General’s sanction —Fiuding premature. š 
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NANDARANI DASI V. HARI CHARAN GANGOPADHYA, 


The case.that is contemplated by Order II, rule 6, 
Civil Procednre Code, is а case where the causes of 
action joined in the same suitare essentially of 
differenj character. [p. 31, col. 1.] 

But where the facts alleged in the plaint arise 
out of facts that are common to both the causes of 
action joined in the suit, the Court is not justified 
in excluding one of them on the ground that it 
would not be convenient to try those two causes of 
action together. [p. 31, col. 1. 

Where tho plaintiff brought a suit against two 
classes of defendants, firstly, against the executors of 
her late husband's Will to account for,moneys come 
ta their hands as executors and, secondly, against 
the trustees of certain charity established by her hus- 
band, under a scheme settled by the District Judge on 
a,compromise entered into between the executors and 
the then guardian of the plaintiff, who was then a 
minor, for a declaration that the scheme relating to 
the. charity settled by the District Judge was 
obtained by fraud and was not binding upon her and 
the Coprt excluded the first cause of action from 
the suit and as to the second held that that cause 
of action could not be tried without the consent of 
the Advocate-General which had not been obtained: 

Held, that the. order of the Court excluding опе 
of arr of action should be set aside; |р. 3), 
col. 1. š ; 

.that the Court was premature in deciding that 
the case was one. in which the consent of the 
Adyocatc-General was required, as that would 
depend upon the facts that might be proved at the 
trial and the plaintiff might elect to go to trial at 
her 20» risk without obtaining such consent. [p. 30, 
col, 2. 

Appeal against the decree of the Subordi- 
nate Judge of Howrah, in Zillah Hooghly, 
dated the 24th May 1915. 

Babus Dwarka Nath Chakravarty, Lalit 
Mohan Mitter and Amillya Ohander Banerjee, 
for the Appellant. 

Babus Baidyanath Dutt, Harakumar Mitter, 
Ramchandra Mozumdarand Mohini Nath Bose, 
for the Respondents. 


JUDGMENT. 


FLETCHER, J.—This is an appeal from the 
judgment of the learned Subordinate Judge 
of Howrah, dated the 21st May 1915. The 
suit was Drought by the plaintiff Nandarani 
Dasi, who is the widow of the deceased 
Rai Bahadur Kirode Prosad Pal, against two 
classes of defendants; first of all, against 
certain persons who were formerly the exe- 
cutors of her husband's Will and, secondly, 
against certain persons who had been con- 
stituted as trustees to a certain charity 
established by the late Rai Bahadur under a 
scheme settled. by the District Judge under 
a.compromise-entered into between the per- 
sons who were the ехесоёогв апі the then 
guardian of the-present plaintiff, she-boing at 


tat time а minor. The causes of: action 
are, first, an account against the late execn- 
tors for moneys come to their hands as execu- 
tors or trustees. That part of the snit has 
not been tried and nobody has suggested 
that that is not a perfectly good canse of 
action, The plaintiff also says that the 
scheme relating to the charity established by 
the late Rai Bahadur and settled by the 
District Judge was obtained by frand and 
that that scheme is not binding on her. 
That portion of the case, the learned Judge 
has come to the conclusion, ought not to be 
tried in this suit, and, therefore, he has dis- 
missed that cause of action apparently on two 
grounds; first of all, that the consent of the 
Advocate-General is necessary to that cause 
of action and that that has not been obtained 
and, secondly, that it would not be convenient 
to the Court to try that cause of action at the 
present stage. Of course, as regards a cause 
of action that has not been tried, the Court 
has got to be careful in the appeal as to what 
remarks it makes with reference to the alle- 
gations or statements made by one side or 
the other. But having regard to the allega- 
tions that have been made by the plaintiff 
in this case, it seems to me that the learned 
Judge was premature in deciding that this 
сазе was one in which the consent of the 
Advocate-General was required. Whether-the 
consent of the Advocate-General is required 
or not depends upon the facts that may be 
proved at the trial and I do not wish to 
express any opinion as to whether that con- 
sent is necessary or not. If it is necessary, 
the plaintiff has elected to go to trial at her 
ownrisk. Of course, she must take that risk, 
which may at the end prove fatal to that 
part of the suit, if the Court comes to the 
conclusion that that consent is necessary. 
This is sufficient to dispose of the first point 
taken by the learned Subordinate Judge. 

The second point that the learned Subordi- 
nate Judge took was that it was not conveni- 
ent to try those two causes of action together. 
On the allegations or statements that have 
been made to us, I do not agree in the con- 
clusion arrived at by the learned Judge. 
This сазе against the trustees, namely, that 
the scheme was fraudulently obtained seems 
to me essentially to arise out of and forma 
portion of the same transaction out of which 
the first cause of action is said to have arisen. 
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The ease that is contemplated by the Order 
in the Civil Procedure Code, which authorizes 
the Court to exclude а cause of action and 
direct a separate trial, is a case where the 
causes of action joined in the same suit are 
essentially of different character; such as, 
where the plaintiff sues upon a promissory 
note ora bill of exchange to recover money 
due and he also joins in it a case of damages 
for libel or slander. In sucha case the 
Judge has the power to direct a separate 
trial of the two different causes of action, 
In this case, the facts, so faras they have 
been alleged by the plaintiff, seem to me to 
arise out of facts that are common to both 
the causes of action; if these facts are es- 
tablished I think the order of the lower 
Court excluding the cause of action against 
the trustees in the present suit should be set 
aside and,the case should go back to that 
Court for the purpose of being tried and dis- 
posed of in the ordinary way. The costs of 
this ease will be provided for in the same 
manner as the learned Judge of the lower 
Court may direct on the result of the trial. 
Teunon, J.—I agree, 


Appeal allowed; Case remanded. 


ALLAHABAD HIGH COURT. 
SEGOND Civit APPRAL No. 1496 or 1915. 
July 6, 1916. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
Musammat SARSWATI KUNWAR— 
PLAINTIFF— APPELLANT 
versus 
Рв. BADRI PRASAD AND OTHERS— 
DEFENDANTS— fUESPONDENTS, 

Contract Act (IX of 1872), ss. 151, 152, 154 —Bail- 
ment-—Money* deposited for safe custody—Depostice 
depositing in Bank—Failure of Bank—Care, proper— 
Liability of depositee, š 

The plaintiff deposited with tho defendant a 
certain sum of money for safe custody. The defend. 
ant put the money into the People's Banks in his 
own name. His own money was also in the 
same Bank and he had no doubt аз to the solyency 
of the Bank when he made thedeposit. The Bank 
fajled and thereupon the plaintiff sued defendant 
for the money: 
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Held, that under the eireumstauces of the case it 
could not be said that the defendant used or intend- 
сӣ (о use the money for his own purposes, that he 
took the same care of the plaintiff’s money as he took 
of his own and that, therefore, he was not liable to 
make good the loss, (p. 82, col. 1.] 

Second appeal from the decision of the 
District Judge, Bareilly, dated the 15 
June 1915. 

Mr. Akhil Nati Sanyal (with him Mr. 
L. M. Banerji), for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for 


the Respondents. 


JUDGMENT.—This appeal arises out of a 
suit in which the plaintiff seeks to recover a 
sumof money which, shesays,shedeposited with 
the defendant Badri Prasad for safe custody. 
Badri Prasad admits that he received the 
money. The plaintiff owed certain creditors 
the amount which she deposited and they 
not being immediately present, she asked 
the defendant to keep the money for her. 
The defendant put this money into the 
People’s Bank, Bareilly, in his own name. 
There was a conflict between the parties as 
to the circumstances under which the money 
was placed in the Bank. The defendants 
pleaded that the money had been deposited 
at the direction and with the express consent 
of the plaintiff, and there was a considerable 
amount of evidence from which it might be 
presumed that the lady had knowledge that 
the money was being deposited in the 
Bank. The lower Appellate Court has come 
to the conclusion that the evidence was not 
sufficient to justify a finding that the money 
had been put into the Bank with the express 
authority of the plaintiff. It wasalso clearly 
of opinion that the plaintiff gave no direc- 
tion that the money should not be pnt into 
bank. We must deal with the case upon 
this finding. There is no evidence to show 
that the defendant had any doubt as to the 
solvency of the Bank at the time he made 
the deposit. His own money was in the 
same Bank. Section 151 of the Contract 
Aet provides as follows: "In all cases of 
bailment the bailee is bound to take as 
much care of the goods bailed to him asa 
man of ordinary prudence would, under 
similar circumstances, take of his own goods 
of the same bulk, quality and value as the 
goods bailed.” Section 152 provides: “The 
bailee, in the absence of any special contrast, 
is not responsible for- the: loss, destruction 
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or deterioration of the thing bailed, if he 
has taken the amount of care of it describ- 
ed in section 151.” Assuming that there is 
no distinction between money and any other 
kind of property, the defendant in the 
present case seems to have taken exactly the 
same care of the plaintiff's money as he did 
of his own. It has not been argued that there 
is any difference between money and other 
property. The appellant relies on the 
provisions of section 154, which is as fol- 
lows: “If the bailee makes any use of the 
goods bailed, which is not according to the 
conditions of the bailment, he is liable to 


make compensation to the bailor for any- 


damage arising to the goods from or during 
such use of them.” It is said that perhaps 
the defendant would have got some interest 
upon so much of the money as belonged to 
the plaintiff and which was in deposit to 
- the credit of the defendant. It seems to us 
that we cannot assume that the defendant 
made any such use'of.the plaintiff's money. 
Under the circumstances of the case it 
cannot be said that the defendant used or 
intended to use the money for his own pur- 
poses. It cannot under the circumstances 
be assumed that he intended to appro- 
priate and would have appropriated to his 
own use sucha small sum as might acerue 
for interest by virtue of the deposit. We 
think that under the circumstances the 
decree of the Court below was correct and 
should be affirmed. The appeal is*dismissed 
with costs. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Civiu Revision No. 715 or 1915. 
June 26, 1916. 

Present: —Mr. Justice Scott-Smith. 
RAGHBIR BROTHERS, raroveu 
SADHOO RAM—Derenpanrs 
~~PETITIONERS 
Versus 

DAULAT RAM-—PLAINTiFF— 


: RESPONDENT. 
Civil - ‘Procedure Code ‘Act V of 1908), О. ХУП, 
г. 8—Ex parte decree—Date not fixed for hearing о 
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case—Limitation Act (IX of 19085, Sch. 1, Art. 164— 
Application to set aside ex parte decree~—Commence- 
ment of period of limitation. 

The defendants wanted stay of the case sud were 
ordered to produce copy of a certain order‘ on a 
date fixed by the Court. On that date the defend- 
ants and their Counsel failed to appear and апел 
parte decree was passed against them, An applica- 
tion to seb aside the еш parte decree was dismissed 
as barred by limitation, having been made more 
than thirty days after the date of the decree but 
less than thirty days after the defendants had 
intimation thata decree had been passed against 
them: 

Held, that the Court was not competent to pass 
an ew parte decree when no order had been passed that 
the case would be heard onthe merits on the date 
fixed; [p. 33, col. 1.] 

that the application was not barred, having been 
made within thirty days from the date on which the 
defendants were informed that an ez parte decree had 
been passed against them. (р. 33, col. 1.] 


Petition, under section 44, Act ILI of 1914, 
for revision of the order of the District Judge, 
Ludhiana, dated the 24th May 1915, afem- 
ing that of the Subordinate Judge, lst class, 
Ludhiana, dated the 19th March 1915, reject-, 
ing.the application for setting aside the: 
er parte decree passed by him on the 21s6 
Decembsr 1914. 


Mr.*Nand Lal, for the Petitioners. 
Mr. Brij Lal, for the Respondent. 


JUDGMENT.—In the suit out of which ' 
the present application for revision arises 
proceedings were stayed, under section 10 of 
the Civil Procedure Code, on the 20th July 
1914. The reason for the stay was that the 
defendants had instituted a suit against the 
plaintiff ina Bombay Court in which they 
said they had given credit to the plaintiff 
for the sum claimed by him in the present 
suit, The defendants’ suit in the Bombay 
Court was dismissed in default and the 
plaintiff thereafter, on the 13th August 
1914, informed the Court of this fact and 
asked that proceedings in his case should ba 
resumed. On the 9th October 1914, the 
defendants were summoned to appear on the 
9th November. On that date their Counsel 
appeared and stated that proceedings were 
going on in the Bombay Court for re-admis- 
sion of the defendants’ suit dismissed in 
default. The case was then adjourned to the. 
21st December 1914, with the order that 
the defendants should produce a copy of the: 
proceedings in the Bombay Oourt. Oa the 
21st December, neither defendants nor their 
Counsel were present, ani the Court forth- 


` in this Court. 
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with passed an ex parte decree against them. 
On the llth February 1915, defendants 
applied that the ex parte decree against them 
should be set aside on the ground that they 
had nointimation that the case would be 
heard on the 21st December 1914, and that 
they only had knowledge of the ex parte 
decree having been passed against them on 
the 18th January 1915. The Subordinate 
Judge rejected this application as barred 
by time under Article 164 of the Second 
Schedule ofthe Limitation Act. An appeal 
from this order was dismissed by the District 
Judge and the defendants have now moved 
this Court on the revision side, The ground 
urged is thatthe 21st December 1914 was 
not a date fixed for hearing of the case, but 
merely for considering whether the suit shall 
continue to be stayed, or whether the order 
staying proceedings should be set aside and 
the hearing on the merits be resumed. I 
think there is a great deal of force in this 
argument. The Subordinate Judge never 
cancelled the order staying proceedings, nor 
did he ever give any order to the effect that 
if defendants did not produce the order 
of the Bombay Court, the case would be 
forthwith proceeded with on the merits, Ip 
my cpinion, the defendants were served 
neither with any summons nor received 
any intimation that the case would be heard 
on the merits on the 21st December 1914, 
and the Court acted illegally in forthwith 
passing an ex parte decree against them. The 
defendants say they received no intimation 
of the passing of the ex parte decree until the 
18th January 1915, and this is not denied by 
the other side, I ‘aloe the revision and 
setting aside the orders of the lower Courts 
direct that the ex parte decree be cancelled 
and the suit be disposed of in accordance 
with law. There will be no order as to costs 
Costs in the lower Courts 
will be costs in the cause. 


Hevision allowed; Case remanded. 


CALCUTTA HIGH. COURT. 
APPEAL FROM APPELLATE Decree No, 1449 
or 1914. 

July 22, 1915. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
SURENDRA NARAIN ROY CHOW- 
DHURY —PLAINTIFF— APPELLANT 
vergus 
DINANATH BASU AND OTHERS —D&FEND- 
ANTS— RESPONDENTS. 

. Rent, suit for—Pleading —Eviction by title para. 
mount to lessor—Apportionment of rent—Burden of 

proof—Evidence Act (I of 1872), 5. 102. 

Where a tenant is sued for rent, he cau seb up 
eviction by title paramouni to thab of his lessor as 
an answer, and if ho is ovicted from part of tho land, 
an &pportionment of the rent may take place; but 
the onus is on the lessor to show what is tho fair 
rent of the lands out of which the tenant was not 
evicted. [p. 34, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 1st Court, Backergunj, dated 
the 20th March 1914, reversing that of the 
Munsif, lst Court, Perojpur, dated the llth 
July 1913. 

Dr. Dwarkanath Mitter and Babu Backunta- 
Nath Mitter, for the Appellant. 

JUDG MENT.—This їз ай appeal by the 
plaintiff in a suit for arrears of rent. The 
plaintiff claimed rent atthe rate of Rs. 27 
а year. The defendants contended that they 
had been dispossessed of a portion of the 
lands of the tenancy:.by.tifle paramount and 
that the plaintiff was consequently not en- 
titled to the entire rent claimed. The Court 
of first instance found that the defendants 
had not been dispossessed of any lands of 
their tenancy by title paramount and decreed 
the claim in full. Upon appeal, the Subordi- 
nate Judge has found that the defendants 
have been deprived of a portion of the lands 
of their tenancy hy title paramount and that 
they are entitled to aa abatement of rent. 
He has, however, dismissed the suit, as there 
is no evidence to show what rent is payable 
to the plaintiff in respect of the lands still 
in the oecupation of the tenants. On the 
present appeal, it has been argued that the 
burden of prcof was upon.the defendants to 
show, to what extent they are entitled to 
abatement of rent. In our opinion, there is 
no foundation for this contention, 

It was pointed ont by Sir Barnes Peacock, 
C. J. in the case of Gopanund Jha v. 


Lalla Gobind Pershad (1), that where a 
(1) 12 W. R. 109. 
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tenant is sued for rent, he can set up evie- 
tion by title paramount to that of his lessor 
as an answer and if evicted from part 
of the land, an apportionment of the rent 
may take place; but the onus is on the 
lessor to show what is the fair rent of 
the lands out of which the tenant was not 
evicted. This view is plainly well-founded 
on principle, because as stated in section 102 
of the Indian Evidence Act, the burden of 
proof lies on that person who would fail if no 
evidence at all were given on either side, 
The defendants asserted that they had been 
dispossessed of a portion of the land of the 
tenancy by title paramount. The burden lay 
upon them to establish the truth of this alle- 
gation. They have discharged that burden; 
consequently, it is plain that the plaintiff 
cannot recover rent at the rate of Rs. 27 
а year. If the contention of the plaintiff 
were well-founded, that the burden lay upon 
the defendants to prove the exent of abate- 
ment, it would be incumbent upon the Court, 
if no evidence were given on either side, to 
award the plaintiff a decree at the full rate 
claimed, although the Court was satisfied 
that he was not entitled thereto. It ia thus 
unquestionable that the burden lay upon the 
plaintiff to establish what rent he was en- 
titled to recover from the tenants in respect 
of the lands now in their occupation. This 
he has entirely failed to do; he directed all 
his energy to prove that there had been no 
dispossession of the tenants-by title para: 
mount; and did not adduce evidence to show 
what would be fair rent for the lands in 
their occupation. As a last resort, the 
plaintiff has prayed that the case may be 
remitted to the Court of first instance in 
order that the question of apportionment of 
rent may be determined in this litigation. 
We are of opinion that we should not accede 
to this request. The burden, as we have 
said, lay upon the plaintiff to establish his 
case. He has failed to discharge that burden, 
because he came into Court with an untrne 
allegation that the defendants were still in 
occupation of all the lands of their tenancy 
and did not adduce direct evidence to show 
what rent was fairly payable in respect of 
the lands actually іп their possession. Such 
evidence, indeed, could not be adduced by the 
plaintiff because that would have been des- 
tructive of his case that the defendants were 
in occupation of all the lands of their tenancy. 
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The plaintiff cannot now be permitted to 
take the case back to the Court of first in- 
stanee and to have the question of fair rent 
tried. 16 will be open, bowever, to the 
plaintiff in any future litigation to claim 
re-adjustment of rent. 

The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 

Seconp Crvin APPEAL No. 671 oz 1913. 
December 18, 1915. 
Present:—Mr. Justice Leslie Jones. 

A. L. DONCA, Рворвівтвеѕѕ or “SPRING 
FIELD HOTEL," DALHOUSIE— PLAINTIFF 
—APPELLANT 
versus 


А. H. S. TEED—Derespant— 
RESPONDENT. 

Contract Act (IX of 1572), s. 18 (2)—Misrepresenta- 
tion—Ability to discover truth—Hotel keeper—Land- 
lord and tenant —Right to sue for reni—Preach of 
contract Distraint. 

The defendant wrote to the plaintiff, proprietress 
of a hotel, enquiring if certain accommodation for 
his family was available and asked if the accommo- 
dation required could be had in the same block as the 
dining hall, The plaintiff sent a plan of a cottage at 
some distance from the hotel, and stated that it was 
not in tho main buildings but that it would be more 
comfortable for the children. The defendant made 
no further reference to any desire to get rooms inthe 
main buildings, and stated that he would be glad to 
take ihe accommodation offered by the plaintiff from 
the beginning of April next forthe season and 


repeated the terms agreed to, viz, Hs. 300 per , 


mensem including board. On the 12th April, the 
defendant's wife took possession of the flat but left 
iton tho 16th of April, the main and the only 
relevant reason assigned being the distance of the 
flat from the main buildings which was found to be 
182 yards. The plaintiff sued for recovery of rent 
for a period of four months calculating rent at Rs. 180 
per month. The Munsif found that the relation 
of landlord and tenant existed between the parties 
but dismissed the suit on the ground that defend. 
ant had been induced to enter into the contract 
by reason of  misrepresentation falling under 
sub-section > of section Н of the Contract Aot. 
The Divisional Judge agreed with the Munsif that 
there had been such misrepresentation, but he 
further found that the contract was not voidable 
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- because the defendant had had the means of discover- 
ing the truth with ordinary diligence. He disagreed 
with the finding of the Munsif that the relation 
between the parties was that of landlord and tenant 
and held that the plaintiff was only entitled to sue 
for damages for broach of the contract, He granted 
the plaintiff a decree for Rs 100 as damages: 

Held, (1) that the defendant had the means of 
оК the truth with ordinary diligence; [p. 86, 
«ol. 1. 

(2) that there was nothing to show that the defendant 
attached importance to proximity to the main build- 
ings and there was no good reason to suppose that the 
plaintiff ought to have anticipated that the defendant 
would be specially particular regarding the question 
of distance; (p. 46, col. 1.) 

(3) that as between the parties the position of the 
plaintiff was not that ofan iun-keeper but of a 
boarding house-keeper, who receives his boarders by 
special arrangement and raakes such bargain as he 
chooses as to the price to be paid by them; and that 
the status of landlord and tenant oxisted between the 
parties and the plaintiff was entitled toa decree for 
the full amount of the claim. (p. 36,col. 2; p. 37, col 2.] 

Newman v. Anderton, (1806) 2 Вав. & P. N. R. 224; 
Selby v. Greaves, (1868) 8 C, P. 594; 37 І. J. G. P. 251; 
19L.T. :N. $) 186; 16 W.R. 1127, Marshall v. Schofield, 
(1883) 52 L.J. Q. B. 58; 47 L. Т. 406; 31 W. Е. 184, 
referred to. 

Reg. v. St. George's Assessment Committee (1871) 7 
Q. B. 90; 41 L. J. M. б. 30: 25 L. T. 105,20 W. R. 179, 
Oriental Bank Corporation v. John Fleming, 3 B. 242 at 
p. 244, distinguished. 


Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 31st January 1918, varying that of the 
Munsif, 1st class, Gurdaspur, dated the 13th 
of May 1912, dismissing the suit. 

Mr, Beechey, for the Appellant. 

Mr. Sewa Ram Singh, for.the Respond- 
ent. 

JUDGMENT.—In February 1910, the 
defendant wrote to the plaintiff, who is the 
proprietress of a Hotel in Dalhousie, asking 
whether she could provide accommodation for 
his wife, her nurse and two small children, 
giving his requirements as two bedrooms, two 
bath rooms and one sitting room. He en- 
quired what the terms would be for such 
accommodation, and at the end of his letter 
asked whether such accommodation was 
available in the same block as the dining room. 

In reply the plaintiff sent him a plan of 
what she described as the under flat of a 
comfortable cottage which she thought would 
be suitable. She stated that it was notin the 
main buildings, but gave her opinion that 
it would be far more comfortable for the 
children. She said that the same flat had been 
occupied during the previous season by the wife 
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of Colonel Bwebank, her nurse and children 
and that they found it most comfortable. She 
stated further that if the flat offered was 
not considered as suitable she had other 
suites, and finally added that her terms 
would be Rs, 300 per mensem, including 
board. In reply the defendant, who made 
no further reference to any desire to get 
rooms in the main buildings, stated that 
he would be glad to take the lower flat 
from the beginning’ of April for the season 
and repeated the terms as he desired to be 
precise in business matters. 

On tbe 12th April, the defendant's wife 
accompanied by her family and nurse took 
possession of the flat but left it on the 
16th of April, the main and only relevant 
reason assigned being the distance of the 
flat from the main buildings. That distance 
has been found to be 182 yards. 

Correspondence ensued between plaintiff 
and defendant. The former stated that she 
intended to hold the defendant to his bargain 
which he had repudiated, but informed him 
that if he desired that she would do so she 
would try to re-let the Hat. To this offer the 
plaintiff received no reply and eventually on 
the 17th August 1910 she instituted the 
present suit for the recovery of Rs, 720 
as rent for a period of four months, In 
making this claim she has calculated the 
rent at Rs. 180 per mensem waiving all 
demand for the costs of board, which was 
not supplied. 


The Munsif, first class, held without 
giving reasons that the relation between 
the parties was one of landlord and 
tenant, but dismissed the suit on the 
ground that the defendant had been induced 
to enter into the contract by reason of 
misrepresentation, falling under sub-section 
2 of section 18 of the Contract Act. 
The plaintiff then appealed to the Divisional 
Judge, who held, agreeing with the Munsif, 
that there had been such misrepresentation, 
but he further found that the contract 
was not voidable because the defendant 
had the means of discovering the truth 
with ordinary diligence. Не disagreed again 
with the finding of the Munsif that the 


relation between the parties was that of 
landlord and tenant and held that the 
plaintiff was only entitled to sue for 


damages for breach ofthe contract. Taking 
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the whole facts into consideration and 
among them the  misrepresentation, he 
granted the plaintiff a decree for Rs. 100 
a8 damages. 


The plaintiff has now preferred a second 
appeal to this Court. In view of the 
finding, in whieh I entirely agree, that 
the defendant had the means of discovering 
the truth with ordinary diligence, it is 
not essential for me to deal with the 
question of misrepresentation, but I think 
that in fairness to the plaintiff, I ought 
not toleave it untouched. The Divisional 


Judge was not entirely accurate in writing ` 


as he has done that the defendant asked 
that the accommodation should “if possible 
be in the main buildings" апа beyond 
the bare enquiry to which T have already 
referred, there is nothing to show that he 
attached importance even to proximity to 
the main buildings. It is true, of course, 
ihat the distanee of the Hat from the 
main buildings is unusual even for hotels 
in Punjab Hill Stations, but it is a fact, 
which has not been denied, that the same 
flat has been occupied both before and 
after by other ladies with children and 
there is no good reason for supposing that 
the plaintiff ought to have anticipated 
that the defendant would be especially 


particular regarding the question of dis- 
quoted in Pollock: 


tance. Тһе only case 
and Mulla’s Indian Contract Act in which 
sub-section 2 of section 18.0f the Contract 
Act has been applied is Oriental 
Bank Corporation v. John Fleming (1), 
а case dealing with very different facts. 
There is a remark in the commentary 
only that the sub section is obscure, and 
- if it had been necessary to decide this 
point I should have found it difficult to 
hold that the plaintiff was legally bound 
to acquaint the defendant with the dis- 
tanee of the flat from the main buildings. 

As regards the matter of the relation 
between the parties the Divisional Judge, 
though dissenting from tbe opinion of the 
Munsif, merely remarked, withont giving 
reasons, that he did not agree with the 
lower Court tbat the status of landlord 
and tenant existed. Counsel have cited 


no authorities before me and 1 have been _ 194 


(1) 3 B, 242 at p, 244. 
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unable to find for myself any Indian rulings 
which are in point. 

In common parlance, the plaintiff would, 
no doubt, be spoken of lonsely as the pro- 
prietress of a hotel and it may be that towards 
some of the inmates of her establishment her . 
relation is that of an inn-keeper, who holds 
out his inn for the reception of all comers whos 
are willing and able to pay an adequate price 
for the accommodation they receive. 

But as between the parties to this suit 
the position of the plaintiff is not that of an 
inn-keeper but of a boarding house-keeper, 
who receives his boarders by special arrange- 
ment and makes such bargain as he chooses 
as to the price to be paid by them. On 
page 202* of the Encyclopedia of the Laws, 
of England, Volume II, the following passage 
occurs: — 

“If the agreement for payment is that a 
lump sum be paid in respect of board and 
lodging thereis no right of distress for the 
recovery of such payment, but if the boarder 
is entitled to the exclusive occupation of a 
room [ Newman v. Anderton (2)] or part ofa 
room [ Selby v. Greaves(3), Marshall v. Schofield. 
(4)], and an agreed rent is payable in respect 
of his occupation such rent may be distrained 
for." 

The first portion of the above passage . 
deals, no doubt, with thé common casé in which 
a boarding house: keepér provides board and 
lodging in the honse which he’ himself’ 
occupies, the boarder having no exclusive 
possession of any part of the buildings, | 
even though he may have the exclusive use ' 
of а bedroom. 

The distinction drawn in the second por-' 
tion of the passage is that of exclusive, 
possession. On examination ofthe rulings 
therein cited I find that none of them, 
deals directly with the cases of. boarding 
houses. In Newman v. Anderton (2) Tk was 
held that in the case of a furnished apartment ' 
the landlord’s remedy by distress is not lost on 
account of the value of the property being en- ` 
hanced by the addition of some chattels, and ` 


an earlier ruling [Spancer’s case (5)] was 
(2) (1806) 2 Bos. & P. N. R. 224. 
(8) (1868) 3 C. P. 594; 37 L. J. C. P. 251; JO L. D. * 
(N. s.) 186; 16 W. R. 1127. 
(4) (1883) 52 L. J. Q. В 58; 47 L. T. 406; 31 W. R. ; 


(5) 6 Coke 16; 1 Sm. L. C. 10th Ed. 52. 
*?nd Edition. pp. 326-327— Ed. 
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quoted with approval, in which it was held 
that where land islet with stock upon it 
the rent continues to issue out of the land 
only. 


Selby v. Greaves (3) and Marshall v. Scho- 
field (4) both dealt with cases in which a 
room or a part of a room was let with 
¿he addition of steam power. In both cases 
it was held as a fact that there was ex- 
elusive possession and that that being so, 
the supply of steam power and a mixed 
payment of rent for the two would be con- 
atrued as rent issuing out of the fixed pro- 
perty in like manner as rent for furnished 
lodgings and there would in like manner 
be a right of distress notwithstanding the 
use of the moveable property should form 
part of the consideration for the payment. 

The fact is, of course, that exclusive pos- 
session is a principal test of a tenancy, and 
it seems to me that thé author of the Eney- 
-clopmdia was justified in applying these 
rulings to the case of an agreement with 
a boarding-house-keeper, even though they 
did not expressly consider the case of such 
an agreement. There does not appear to be 
auy fundamental difference between the pro- 
vision of food with service and the provision 
of steam power: What the landlord 
does in effect in both cases is to charge 
a higher rent for the premises because he 
adds conveniences or the like, and if there 
is exclusive possession there is a tenancy 
whether the things added to the premises 
are furniture, service, steam power, goods, 
or all of these things. The price agreed 
upon is still fixed and if there has been 
entry into exclusive possession a tenancy 
has commenced, : 


In default of any Indian authority I pro- 
pose ‘to apply this priaciple to the present 
ease. -Here the fact of entry is undoubted, 
and although owing to the ignorance of 
the parties and their legal advisers as to the 
facts which go.to make a tenancy, по evi- 
dence. was placed on the record with the 
direct object of proving exclusive possession 
oc the reverse, it is patent that the 
plaintiff did not intend to retain control of 
the premises. No doubt, she was bound 
to provide the lower class of menial service, 
but so far as the flat was concerned, that 
was all, and the provision of such service 
does not indicate a purpose of maintaining 
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control of the premises. On the contrary 
it was expressly laid down in the correspond- 
ence between the parties that the defend- 
ant had to provide his own domestic serv- 
ants and it is plain that he had control of 
the door which is the ordinary criterion, and 
according to Cockburn, C. J. [ Reg. v. St. 
Georges Assessment Committee (6)], the only 
one, and if there is such control an action for 
trespass can be maintained against the landlord 
otherwise, according to that ruling, there 
is no tenancy and no such action lies. 

For these reasons I hold that the status 
of landlord and tenant existed between the 
parties. 

As there is no plea that the amount which 
the plaintiff has charged on account of the 
rent of the premises only is disproportionate, 
it is unnecessary for me to consider whe- 
ther she would have been able to recover 
the whole sum agreed upon, or, if not, 
whether the distribution between board and 
the rent of the premises is fair. 

I, therefore, accept the appeal and setting 
aside the decree of the lower Appellate 
Court grant the plaintiff a decree for the 
full amount of the claim. 

But although I have doubted whether the 
silence of the plaintiff regarding tha matter 
of distance amounted to misrepresentation 
under sub-section 2 of section 18 of the 
Contract Act and have held that even if 
there was legal misrepresentation the de- 
fendant was not entitled to avoid the bar- 
gain on that account, I nevertheless agree 
with the lower Courts to this extent that I 
think that in view of the exceptional dis- 
tance up-hill between the flat and the main 
building the plaintiff would have been better 


‘advised to have volunteered information on 


the subject and having regard to the whole 
circumstances of the case I direct that the 
plaintiff obtain only half of her zosts through- 
out. 

Appeal accepted. 


(6) (1871) 7 Q. B. 90; 41 L J. M. C. 30; 25 L +. 
696; 20 W. В. 179. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DROREE No, 100 
or 1915. 

Rous No. 312 or 1915. 
March 31, 1916, 
_ Present;—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
BHOBATARINI DEBI, MINOR, BY HER 
HUSBAND AND NEXT FRIEND 
GANESH CHANDRA SARKHEL— 
OBJECTOR—À PPELLANT 
versus 
HARI CHARAN BANERJEE— PETITIONER 
— RESPONDENT. 

Court Fees Act (VII of 1870), Sch. П, Art. 12— 
Probate proceedings—Caveat, object of—FPetition of 
objections to Probate, whether careat—Court-fee. 

A caveat is in the nature of a precautionary 
measure intended to ensure that there shall be no 
proceedings in the matter of the estate of a 
deceased without notice to the person who files the 
caveat. 

A petition filed by a relative of the deceased 
testator, upon whom citation has been issued at the 
instance of the petitioner for Probate, intimating her 
intention of opposing the application for Probate, is 
nota caveat and does not require a stamp of five 
rupees under Article 12, Schedule 11 of the Court 
Fees Act. A stamp of eight annas on such a petition 
is sufficient. 


Appeal against the decree of the District 
Judge, 24-Perganahs, dated the 22nd 
December 1914. 

Babu Satindra Nath Mukherjee, for the 
Appellant. 


` Babu Ramani Mohan Chatterjee, for the 
Respondent. 


JUDGMENT.—In this case it appears that 
a widow of the name of Charnbala Devi died 
sometime in October 1914. Thereafter her 
father presented to the Court of the District 
Judge of Alipore a document which he alleged 
to be the last Will and testament of the 
deceased Charubala Devi and applied for 
Probate thereof. In his application he stated, 
as the law requires, the names of the relatives 
of the deceased, these relatives being in this 
case two daughters. One of the daughters 
thereupon appeared and intimated her inten- 
tion of opposing the application for Probate. 
She did во in a petition on which she affixed 
an S8-annas stamp. The learned District 
Judge was of opinión that this petition was 
in the nature of a caveat and so required a 
stamp of 5 rupees under Article 12, Schedule 
II of the Qourt Fees Act. He, therefore, 
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refused to accept the petition of objection 
and having refused that petition proceeded to 
deal with the application for Probate ex parte. 
His order granting Probate after these ex 
purte proceedings is dated the 16th January 
1915. 

It is clear ¿hat in treating the petition 
of objection filed by the daughter аз a 
caveat the learned Judge has fallen into 
error. А caveat із іп the nature of a pre- 
cautionary mesure intended to ensure that 
there shall be no proceedings in the matter 
of the estate of the deceased without notice 
to the person who files the caveat. In this 
case no caveat was necessary. Citations had 
issued upon the danghters at the instance of 
the petitioner and-in answer to the citation 
she appeared and claimed her right to be 
heard. Hight annas on such a petition is 
sufficient and the daughter, having appeared 
upon citation and being a person interested 
in the estate of thé deceased, should obviously 
have been allowed to be present throughout 
the proceeding and to adduce such evidence 
as she might have in opposition to the claim. 

For these reasons we set aside the Judge’s 
order of the 14th December 1914 and also 
his order of the 22nd December 1914 and 
direct that the proceedings be re opened and 
that the Will be proved in the presence of the 
objector, who shall be allowed fall opportu- 
nity to adduce such, evidence in the matter as 
she may be advised to offer. The Probate 
already issued shall be re-called. The appeal 
is accordingly decreed and the Rule No. 312 
of 1915 made absolute. 


Costs will abide the result. We assess 
the hearing fee in the appeal and іп the 
Rule at one gold mohur in each. 

Appeal decreed; 
Rule made absolute. Я 
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PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hicu Coort. 
July 27, 1916. , Ё 
Present: — Tug Lord Chancellor, Lord 
Atkinson and Sir John Edge. 
JHANDA S.NGH—Appstuant 
versus 
Sheikh WAHID-UD-DIN ann OTHERS 


RESPONDENTS., 
Document, construction of—Sale— Agreement, sub- 
sequent, for ‘ve-purchase—-Intention of parties 
Extrinsic evidence, admissibility of--Lapse of time, 
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effect of, in enforcement of rights inconsistent with 
patent provisions of document—Lransfer of Property 
Act (IV of 1882), s, 58 (c). 

Except in regard to certain classes of transactions 
governed by Muhammadan Law, prima facie an abso- 
Inte conveyance containing nothing to show that the 
relation of debtor and oreditor is to exist between 
the parties, does not cease to be an absolute con- 
veyance and become a mortgage merely because 
the vendor stipulates that he shall have a right to 
re-purchase the property sold. [p. 43, cols. 1 & 2.] 

Alderson v White, 2 De G & J. 97 at p. 105; 4 Jur. 
(N. в.) 125; 6 W, В. 242; 44 E В. 924; Manchester, 
Shefield and Lincolnshire Railway Company v. North 
Central Waggon Company, ( S8%: 13 A. С. 554 at p. 
568; 58 L. J Ch. 219; 59 L. T. 780; .7 W. R. 305, 
referred to. 

The test to be applied in determining whether n 
transaction evidenced by one or more documents 
із a mortgage ог а sale, is to find out the intention 
of the parties to the instruments. That intention 
must be gathered from the language of the docu- 
ments themselves, viewed in the light of the 
surrounding circumstances. [p. 40, col. 1. 

Where a document upon its face purports to be 
an absolute sale and does not refer to any contem- 
plated or antecedent agreement of re-sale or re- 
purchase and does not disclose any intention what- 
ever to treat the disposal of the property mentioned 
in ites anything other than an absolute transfer 
on sale fora certain definite sum, effect must be 
given to ib as ап out and ont sale and not asa 
mortgage wherein the transferor may claim a right 
to redeem. [p. 40, col. 2; p. 41, col 2. 

To be effective ав а mortgage the document must 
disclose a prior intention or agreement that the 
property should be mortgaged to the so-called 
vendee, and that such intention or agreement is to 
be carried out by a deed of sale and a contract 
for re-purchase. Ifno such agreement is made 
before the sale-deed was executed and the deed of 
re-purchase is ап after-thought, only, suggesting 


itself after the sale.deed had been executed and 


delivered, it will not suffice to constitute the 
transaction a mortgage. The execution of the deed 
of sale and of the contract of re-purchase will 
-then form two separate and independent transactions, 
not two connected and interdependent parts of one 
and the same transaction. [p. 40, col. 2; p. 4 , col. 1.] 

A Court after the lapse of several years from the 
date of a document ought to require cogent evidence 
to induce it to hold that the document is not what 
it purports to be [р. 43, col. 2.] 

Alderson v. White, 2 De G. & J. 97 at p. 105: 4 Jur. 
(N. s.) 126; 6 W. R. 242; 44 E. R. 924, referred to. 

On 29th August 1852 plaintiffs executed what 
purported to be a deed of sale of certain properties 
to the defendants for a sum of Rs. 5,500 in which, 
after acknowledging receipt of consideration, they 
stated that they put the vendees in possession and 
enjoyment of the properties with its cesses and 
revenues. On the same day they executed a bond to 
the defendants for Rs. 2,500 promising re-payment 
on demand withinterest and hypothecating certain 
other properties. On 6th September 1852 the defend. 
ants executed a deed of agreement to plaintiffs 
expressing willingness to re-convey the properties 
covered by the sale-deed after the lapse of from 
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nino to ten yoars from the date of its oxecution 
provided the vendors would pay the amount of 
consideration, Rs. 5,500, from their pocket without 
raising the amount by a mortgage of those pro- 
perties and thatin the event of their refusing to 
receive 15, it might be deposited in Court and the 
property recovered by suit. The agreement also set 
forth that ifthe vendors were not ready to re-purchase 
within ten years, the vendees were to have absoluto 
right after that period: 

Held, (1) that the documents of 29th Augnst 1852 
and 5th September 1852 did not constitute a mort. 
gage but an absolute salo; [р. 41, col. 2.] 

Balkishen Das у. W. F. Legge, 27 Y. А. 58; 22 A, 
149; (P С.); 4 C. W. N. 153; 2 Bom. L, R. 523; 7 Sar. 
Р.О 1.601; 9 Ind. Dec. х. ѕ.) 1180; Bhagwan Sahai 
v. Bhagwan Din, U7 I. A. 98; 12 A. 357 (P. C.); 5 Sar, 
P. C. J. 557; 6 Ind. Dec. (x. s + 992, referred to. 

(2) that the reservation of payment oub of the 
mortgagor's pocket was only a restraint on the sub- 
stitution of new purchasers or mortgagees for the 
executants and was not consistent with an intention 
to create a mortgage; [p. 41, col. 2.] 

3) that the provision for deposit in Court was 
meant to confer that right and power on the 
vendors and was not merely an affirmation of an 
already existing right; үр. 41, col. 2; p. 42, col 1.] 

(4) that though the stipulation as to the time for 
re-purchase was clumsily and obscurely worded and 
was incapable of affording a true guide to the 
intention of the parties, the plaintiffs should be 
refused relief by reason of their gross laches in 
enforcing their rights. [p. 42, col. 2; p. 43, col. 2.] 

Appeal against the judgment and decree 
of the High Court, Allahabad, dated the 


llth March 1911, reported as 9 Ind. Cas. 


1018, affirming the decree of the Additional 


Judge, Meerut, dated the 27th March 1908. 

FACTS of the case are sufficiently set forth 
in their Lordships’ judgment, 

Mr. Dube, for the Appellant, contended tbat 
the deed of sale and the agreement were 
executed by way of bai-bil-wafa айа were 
part of the same transaction and the two 
together constituted a mortgage by way of 
conditional sale. He referred to Balkishen Das 
ү. W. F. Legge (1), Bhagwan Sahai v. Bhagwan 
Din (2) and Pattabhiramier ү. Vencatarow 
Naicken (3). 

Messrs. De Gruyther, K. O., and Dunne, 
appeared for the Respondents but were not 
called on. 

JUDGMENT. 
Los» Atkinson.—This is an appeal from a 


judgment and decree, dated the llth March 

(1) 27 L. А 58; 22 А. 149 (P. C.); 4 O. W. N. 158; 
2 Bom. L. В. 528; 7 Ser. P. G. J. 601; 9 Ind. Dec. 
(х. s.) 1130. 

(2) 17 T. А. 98; 12 A. 387 (P. С); 6 Sar. P, C. J, 557; 
6 Ind. Dec. (х. s.) 992. 

(3) 13 M. L A. 560; 15 W. R. 36: 7 B. L, R, 136; 2 
Suth. P. C. J. 410; 2 баг. P, C. J. 623; 20 E. R. 660, 
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19114, of the High Court of Judicature for 
the North-Western Provinces, affirming the 
decree, dated the 27th March i908, of the 
Additional Judge, Meerut. 

The question for decision is whether two in- 
struments in writing, the first, a deed, dated the 
29th August 1852, executed by the appellant’s 
predecessors-in-title, and the second, an agree- 
ment, dated the 5th September 1852, execut- 
ed by the predecessors-in-title of the principal 
respondents constituted when taken together 
a bai-bil-wafa mortgage of the property des- 
cribed in the first-mentioned instrament, that 
is, а mortgage by way of conditional sale, or 
an out апа out sale of the property with a 
contract for re-purchase. The Additional 
Judge of Meerut held that the documents 
constituted the latter. On appeal to the High 
Court, the two members who constituted the 
Court, Sir John Stanley, Chief Justice, and 
Mr. Justice Banerji, were divided in opinion: 
the Chief Justice concurring with the Ad- 
ditional Judge, and Mr. Justice Banerji hold- 
ing that the transaction amounted to'a mort- 
gage by way of conditional sale. Owing to 
this division of opinion the decree of the Court 
below stood, and by decree, dated the 22nd 
March 19.0, was affirmed, and “the appeal 
dismissed, but without costs. 

An appeal was then brought from this 
decree of the High Court under section 10 of 
Letters Patent of that Court to three Judges. 
They were unanimously of opinion that the 
decision of the Additional Judge was right, 
and by their decree of the 11th March 1911, 
affirmed the decree appealed from and dismiss- 
ed the appeal with certain costs. ОЁ the six 
Judges, therefore, who considered the case 
five formed the opinion that the transaction 
effected by these two ‘instruments was an 
absolute sale ont and ont of the property 
mentioned in the deed of the 29th August 
with a contract for re-purchase, and one that 
the transaction was a mortgage. It was not 
disputed that the test in such cases is the 
intention of the parties to the instruments. 
That intention, however, must be gathered 
from the language of the documents themselves 
viewed inthe light of the surrounding cir- 
cumstances. The deed of the 29th August 
1852 sets forth that the vendors have sold to 
the vendees the entire biswas zamindari 
property in Mauza Phul, with all the rights 
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and interest appertaining thereto under 
Muhammadan Law, for a sum of Rs. 5,500, and 
that the vendees have purchased this property 
from the vendors in consideration of that 
amount; that the sale is valid, legal, and 
enforceable; that the vendors have received 
the consideration for the sale and have put 
the vendees into the possession and enjoy- 
ment of the property with itscesses and 
revenues; and that they, the vendors, have no 
longer, as against the vendees, any right, 
title, or claim to this property, orto the 
purchase-money in respect of it. 

This deed upon its face purports to be an 
absolute deed of sale. It does not refer to 
апу contemplated ог antecedent agreement 
of re-sale or re-purchase, and does not disclose 
any intention whatever to treat the disposal 
of the property mentioned in it as anything 
other than an absolute transfer on sale for a 
certain definite sum. 

The next document executed by the same 
parties is a so called bond, dated on the same 
day, the 29th August 1852. It commences by 
reciting that besides receiving Rs. 5,500 the eon- 
sideration of Mauza Murlipur Phul, Purgona 
Meerut as entered in the sale-deed dated the 
29th August 1852, they had borrowed from 
the vendees named in that instrument a sum cf 
Rs. 2,500, and had appropriated the same. 
The borrowers then covenant that they will 
pay this sum on demand with interest at the 
rate of six annas per cent. рег mensem. It then 
sets forth that to secure the debé the borrowers 
had hypothecated the whole zamindari pro- 
perty in Mauza Jatauli, and that until the 


sum borrowed be paid they would not by sale, ` 


mortgage, or otherwise alienate the hypothe- 
cated -property. 


Im the face of the provision of this bond 
it isidle to pretend that any of the parties to 
the sale-deed of the same date had religious 
scruples against the receipt or payment of 
interest on money lent, or that, when desiring 
and intending tocreate a mortgage, they would 
have adopted special methods of conveyanc- 
ing to conceal the fact that interest fo: the 
loan was, in fact, to be given and received. 


That, however, is not the only signifi- 
cance of this bond. The appellant's con- 
tention is, and to be effective must be, 
that an agreement was come to between 
the parties that the twenty biswas zamindari 
property in the mauza should be  mort- 
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gaged to the so-called vendees for a sum of 
Rs. 5,500, and next that that agreement 
should be earried cut by a deed of sale and a 
contract for re-purchase. If no such agree- 
ment was made before the deed of sale was 
executed and the later deed was ап after- 
thought, only suggesting itself after the sale- 
* deed had been executed and delivered, it 
wonld not suffice. The execution of the 
deed of sale and of the contract of re-pur- 
chase would then form two separate and 
independent transactions, not two connected 
and interdependent parts of one and the 
same transaction. Well, if the agreements 
for the granting of a mortgage had been 
arranged on or before the 29th August 
1852, it seems strange that no reference 
whatever should be made to it in this bond, 
and still more strange that the parties 
should have gone out of their way to re- 
present as an unqualified sale what was, in 
fact, merely a conditional sale. The recital 
in the bond is certainly more consistent 
with the contract for re-purchase being an 
afterthought than the contrary. 

The sale-deed and this bond were both 
registered at 1 o'clock on the same day, the 
18th May 1853. 

Now turning to the шыш of the 5th 
September 1852, seven days later in point 
of date than the two instruments already 
referred to, one finds that it begins by reciting 
that under the sale-deed of the 29th August 
1852, the parties to it had-purchased the 
twenty liswas zamindari and revenue-pay- 
ing property with the appurtenances in 
Mauza Murlipur Phul for a sum of Rs. 5,560 
from the so-called vendors, and then proceeds 
to set forth that the executants are now 
willing to help and treat with kindness the 
vendors, and that of their own free will, 
they (the executants) covenant in writing 
that if the vendors after the lapse of from 
nine to ten years from the date of the exe- 
cution of tbe deed pay to the executants the 
purchase-money mentioned in the sale-deed, 

. te, the sum of Rs. 5,500, out of their own 
pocket without mortgaging or selling this 
property to other persons, the executants 
shall forthwith execute a fresh re-sale-deed 
on receipt of this sum of Rs. 5,500 and get 
mutation of names in the revenue papers. 
Stopping there for the moment, it is con- 
tended that this provision as to the payment 
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of the Rs. 5,500 ont of the pocket 
of the vendors is more consistent with the 
transaction being a mortgage than an agree- 
ment for re-sale entered into from kindly 
feelings. Their Lordships cannot accept 
that contention. The stipulation is wholly 
inconsistent ‘with the relation of mortgagor 
and mortgagee. It is very doubtful indeed, 
if it would not be illegal, as amounting 
to an encroachment on a mortgagor’s right 
to redeem the mortgage property from what- 
ever source he might procure the funds 
to do so. But if ihe exeeutants, though 
bona fide and absolute purehasers for value 
of these lands, were yet, from kindly feelings 


-to the vendors, themselves willing to restore 


the vendors to the possession and enjoyment 
of their property, 16 was quite natural that 
they should provide against a sale or mort- 
gage which would result in merely putting 
some persons other than these former owners 
into the possession and enjoyment of the 
property purchased, substituting practically 
the new mortgagees or purchasers for the 
executants themselves. In their Lordships’ 
view, this provision makes against the 
appellant’s contention rather than in favour 
of it. 

Much reliance, however, was placed upon 
the immediately succeeding provision of the 
agreement. Itruns thus: “In the event of 
our refusal, they have power to deposit into 
the treasury attached to the Court the 
amount of the consideration in the sale-deed, 
and after institution of a suit in Court to 
purchase their property again.” It was 
suggested by Mr. Justice Tudball that the 
original document was not properly translat- 
ed, and that the word and #88 Improperly 
introduced after the words "sale-deed." It 
may be so, but their Lordships do not 
think its omission would alter the sense of 
the passage. The wording of the first two 
lines leaves their meaning somewhat obseure. 
They may mean to confer проп the vendors 
the right and power to make this deposit, 
or they may possibly mean merely to state 
the fact that the vendors already possess 
this right and power having derived them 
from a source external to the agreement 
itself. 

Their Lordships think that, having regard 
to the whole frame and wording of the 
document, the former, and not the latter, 
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is the true meaning of this provision. Even 
on that view, however, it is contended on 
behalf ofthe appellant that, as the right 
and power thus conferred are the same or 
very similar to those conferred upon mort- 
gagors by bai-bil-wafa mortgages, under 
the provisions of Regulations 1 of 1798 and 
XVII of 1806 framed under the Bengal Code, 
the provision clearly diseloses the intention 
of the parties to create, in this instance, a 
mortgage of that character. 
to these Regulations it will be seen that 
they apply to cases where there is a stipu- 
lation that unless the money borrowed be 
repaid, with or without interest, within a 
fixed period the sale should become abso- 
lute, and were designed to relieve the 
mortgagor from the necessity of proving that 
he had tendered, or was ready and willing 
to pay, the money due within the time 
limited, especially in the case where the 
fact of the tender was denied by the lender, 
and also to afford the mortgagor the means 
of establishing before a Court of Judicature 
that be had in fact made the tender, or 
was willing to pay the amount due within 
the time limited, or to have it determined 
whether his having omitted to doso made 
the sale absolute. 

No doubt these provisions were intended 
to apply to mortgages effected by condi- 
tional sale and contracts for re-purchase, 
and the fact that their machinery 1s made 
applicable to this case might, if the clause 
was properly drawn, disclose to some, extent 
an intention that it was intendéd to create 
a mortgage; but the clause is extremely 
jll-drawn, and its provisions аге self- 
contradictory. In its first portion it ex- 
pressly provides that the re-purchase can 
only take place, not during, but after the 
lapse of nine or ten years from the date 
of the execution of the deed. In its latter 
portion, it provides that if the vendors be 
not ready to purchase the property within 
the aforesaid time, they shall have no 
claim to the property after the expiry of 
the period of ten years, and the vendees 
shall then have every power in respect of 
the property. It is impossible to say 
whether the parties intended that the 
vendees should be secure in the possession 
of the property for nine or ten years, and 
might then be got rid of, or whetaer their 
right to possession “was to be defeasible 
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at апу time during the ten years апа 
after that to become absolute. ' 

А clause so obscure and contradictory 
cannot furnish any true guide to the intention 
of the parties. 2 

In the case of Balkishen Das v. W. F, Legge 
(1), a certain period was fixed by the 
collateral agreement, within which the 
vendor was to be allowed to re-purchase. 
The vendors were indebted to the vendees, 
their bankers, in a sum of Rs, 1,90,000. 
Three deeds were executed: the first two 
bore date the same day, and the last of 
the three was a mortgage of the vendor’s 
factory. The first was, on the face of it, 
a deed of absolute sale of a certain talook 
for а sum of Rs. 1,50,000, of which 
Rs. 1,87,833 were to be retained as the 
amount due to the vendees under a previous 
mortgage of the same talook for principal 
and interest, the balance being retained by 
the vendees in part payment of a debt 
due to them by the vendors in respect 
of advances made by the former to run 
the vendors’ factory. The second deed, 
dated the 4th February 1873, provided 
that if the vendors should, on the lst March 
1876, pay, not the purchase-money merely, 
but Rs. 15,000 in addition, Rs. 1,65,000 in 
all, and sueh further aum as might be 
found to be due by them to the vendees 
in respect of the vendors" factories they 
might re-purchase. There was in this latter 
deed a provision similar to that in the 
present, in reference to depositing the sum 
to be paid to secure re-purchase. Oral 
evidence was admitted by the Subordinate 
Judge for the purpose of proving the 
intention of the parties. This evidence 
was held to be inadmissible. No opinion 
was expressed upon the point whether a 
conditional sale becomes subject to an 
equity of redemption by force of the 
Bengal Regulations, 
intention of the parties. The real ground 
of the decision appears to have been this, 
that the real effect of the deeds was to 
consolidate the debt due оп the factory 
account :ith the principal sum mentioned 
in the first deed, .and thus to give the 
bankers a sesurity on the #alook for the 
debt due on the factory accounts. This, 
as Lord Davey, delivering the judgment 
of the Board, said, “gives the transaction 


the character of a mortgage so far as the 


independent of the 
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factory accounts are concerned. And if it 
is to some extent a mortgage, it may well 
be held to be so entirely.” 

The case is entirely distinguished from 
the present, and it does not appear to 
their Lordships to follow necessarily from 
the words of Lord Davey, just quoted, 
that the decision might not, despite the 
identity of the dates of the two deeds 
and the presence of the provision as to 
depositing the amount to be paid, have 
been the other way had the debt on the 
factories not been consolidated. The case 
of Bhagwan Sahai у. Bhagwan Din (2) 
resembles the present case much more 
closely, There the two documents, the 
deed of sale and the contract for re-pur- 
chase, bore the same date, the 20th 
February 1835. By the first Alum Singh 
purported to sell his entire property to 
Gange Den for Rs. 4,000 current coin. 
By the second, which recited the first, it 
was provided that, as a matter of favonr, 
much kindness, and indulgence, if the 
vendor should, within a period of ten years 
from the date of the deed, pay in a lump 
sum and without interest the Rs. 4,000, 
the vendee would accept the same and 
cancel the sale. It further provided that 
during the term of ten years the vendee 
should remain in possession, collect the 
rent, enjoy the profits, and be liable for 
loss, the vendors having no concern whatever; 
they should not claim profits and the 
vendee should not claim interest; and in 
case the whole of the principal should be 
not paid according to the terms of the 
document, “the vendors not to be able to 
cancel the deed by re-payment of principal 
and interest." Sir Barnes Peacock, in 
delivering judgment, cited and relied upon 
the judgment of Lord Cranworih in 
Alderson у. White (4), in which much 
importance was attached to the fact that 
the sum to be repaid on re-purchase was, 
as in the present case, the precise amount 
of the original purchase-money. Lord 
Cranworth, at page 105 of the report, 
laid down the rule of law applicable to 
such cases as these, thus: “The rule of 
law on this subject is one dictated by 
ommon sense, that prima facie an absolute 


(4) 2 De б. & J. 97 n p. 105; 4 Jur. (x. в.) 125; 6 
W. R, 242; 44 E. R, 924, 
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conveyance containing nothing to show that 
the relation of debtor and creditor is to exist 
between the parties, does not cease to be 
an absolute conveyance and become a 
mortgage merely because the vendor stipulates 
that he shall have a right to re-purchase,”’ 
That statement of the law by Lord 
Cranworth was approved of in Manchester, 


Sheffield and Lincolnshire Railway Company 


v. North Central Wagon Company (5). It 
may not be applicable to transactions 
governed by the Muhammadan Law, It 
was apparently held applicable by Sir 
Barnes Peacock, who had vast experience 
of India and its people, to the case before 
him. In this particular case Sir Barnes 
Peacook decided that it was clear that 
the case was not one of mortgagor and 
mortgagee, but one of absolute sale with 
a right to re-purehase within a period of 
ten years. 

There is one other remark of Lord 
Cranworth'a in Alderson v, White (4) 
which is- particularly applicable to the 
present case. He said: “I think a Court 
after a lapse of thirty years ought to 
require cogent evidence to induce it to 
hold that an instrument is not what it 
purports to be.” In the present case the 
period of ten years fixed for re- purchase 
terminated in 1868. Not till the 5th 
October 1907, forty-four years after the 
lapse of that period, was this suit instituted, 
The judgment appealed from was delivered 
on the llth March 1911, The record 
was not received at the Privy Couneil 
Office till the 25th February 1915, and 
the appeal not set down for hearing until 
June 1916. Litigation so prolonged becomes 
an instrument of oppression, is discreditable 
to any judicial system, and every effort 
should be made to correct the abuse. 

On the whole case their Lordships are 
of opinion that the decree appealed from 
was right and should be affirmed, and this 
appeal dismissed with costs, and they will 
humbly advise His Majesty accordingly, 


Appeal dismissed, 


Solicitors for the Appellant: М 
Barrow, Rogers $ Nevill. VER 
Solicitors for the Respondents: Mr 


Douglas Grant. 


(5) 1888) 18 A. C. 564 at p. 568; 58 L 
t9 L, T. 730; 37 W. В. 305, erem 919 
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OUDH JUDICIAL COMMISSLONER’S 
COURT. 
First Опт, APPEAL No, 70 or 1913, 
May 25, 1915. 

Present:—Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. О. 
BAKHTAWAR SINGH AND OTHERS— 
DEFENDANTS——À PPELLANTS 
versus 
RAM SINGH, MINOR, UNDER THE GUARDIAN- 
saute ОР SUBBA SINGH — PLAINTITFR— 


RESPONDENT. 

Hindu Law—Joint family—Separation—Revenue 
papers, widows name entered in, effect of—Gift by one 
of two family members.in favour of other—Surrender, 
deed of — Alienation of ancestral property by father— 
Sons, suit by, to avoid alienation — Antecedent debt, 
what amounts to —Immorality of father— Proof, nature 
of. 

The mere entry in the revenue papers of the name 
of the widow of a deceased member of a joint Hindu 
family, on his death, in respect of а share of the 
family property, does nob establish separation of the 
family. [p. 45, col. 2.] 

A deed of gift executed by one of the two members 
comprising a joint Hindu family in favour of the 
other, in respect’ of his share of the property or 
even the entire property, is inoperative, excepb as а 
surrender by the former of his entire interest in 
the a property infavour of the latter. [p. 45, 
col 2. 

Chandar Kishore v. Dampat Kishore, 16 A. 369, 
reforred to. 

Where a Hindu father alienates ancestral property 
in consideration of antecedent debts, the sons may 
show that none of the debts mentioned in the 
conveyance evidencing the alienation existed or 
that they were not binding on them in the sense 
that they were under no pious obligation to pay 
the same, the debts being contracted for an immoral 
purpose, and if they succeed in establishing either of 
those things, the alienation by the father cannot be 
upheld. [p 46, cols. 1 & 2; p. 47, col. 1.] 

Girdharee Lall v. Kantoo Lall, 1 І. A. 821; 148 L. R. 
187 (P. С.); 22 W. R. 56; 3 Sar, P. О. J. 380; Suraj 
Bunsi Kver v Sheo Persad Singh, 5 C. 148; 6 I. A. 88; 
4 C. L. R. 226; 4 Sar. P. О. Ј 1; 8 Suth. P. C. J. 559; 
2 Shome. L. R. 242; 2 Ind. Dec. (x. з.) 705; and 
Nanomi Babuasin v. Modhun Mohwn, 18 О. 21 at p. 85 
(P.C. ; 18 І. A. 1; 10 Ind Jur, 151; 4 Sar. P. C. J. 
68 ; 6 Ind. Dec. «x. s.) 510, referred to. 

Money taken by a Hindu father at the time of 
the alienation of the ancestral property or as part 
and parcel of that transaction cannot be regarded 
as an antecedent debt. [р. 46, col. 2; p. 47, col. 1.] 

Fenkataramanaya . Pantulu v. Venkataramana Doss 
Pantulu, 29 M. 200; 1 M. L, T. 28; 16 M. L. J. 69; 
Chandra Deo Singh v. Mata Persad, 1 Ind. Cas. 479; 31 
A. 176; 6 A. L. J. 263 and Mahabir Prashad v. Basant 
Singh, 12 Ind. Cas. 847: 14 O. C. 299, referred to. 

In order to avoid a debt taken by a Hindu father 
on the ground of its having beon incurred for 
immoral purposes, the sons must prove hisimmorality 
as regards ¿hat particular debt, and evidence of his 
general bad character is insufficient. [p. 47, col. 2.] 
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Bhagwati Prasad v. Ganga Prasad, 11 Ind Cas. 980; 
8 А. L.J. 649 and Sri Narain v. Lala Raghubans Rai, 
17 Ind. Cas. 729; 17 C. W. N. 124, referved to. 

Appeal from the decree of the Subordinate 
Judge, Hardoi, dated the 3rd April 1913.- 


Messrs. J, Jackson and А. Р, Sen, for the _ 


Appellants, 


Pandit Gokaran Nath Misra, for the Res- 
pondent. i 


JUDGMENT.—The plaintiff in this case 
sued to set aside & sale «f the family pro; 
perty effected by his father, Bharat Singh, and 
his grandmother, Musammat Gaya Kunwar, in 
favour of defendants Nos. 1 to 3 on the 
26th October 1909 and for possession of the 
said property, subject to the payment of any 
amcunt for which he might be held liable. 
The allegation of the plaintiff was that he 
was a minor on the date of the sale, that his 
father, Bharat Singh, had contracted bad 
habits from seven or eight years aud was 
addicted to drink and debauchery, that he 
borrowed from various bankers large sums of 
money at very high rates of interest and on 
exorbitant terms for unlawful purposes and 
spent the same urder the influence of defend- 
ants Nos. 1 to 3, that his grandmother, 
Musammat Gaya Kunwar, was pardanashin 
and illiterate and was made to figure as a 
co-executant in some of the deeds without her 
knowledge, and that defendants Nos. 1 to 
3 subsequently got a sale-deed executed by 
Bharat Singh and Musammat Gaya Kunwar 
in respect of the entire village Pasaura in 
lien of Rs. 16,(00, the greater portion of 
which was credited or left for payment of 
the unlawful debts above referred to and the 
rest paid to Bharat Singh in cash for purposes, 
described by the plaintiff as immoral. 
The plaintiff fnrther alleged that the vil- 
Јаве sold was worth ‘Rs, 40,000 and that 
the vendees took undue advantage of the 
youth, inexperience and profligacy of 
Bharat Singh and of the ignorance and 
seclusion of his mother, who was incapable of 
understanding the transactions to which 
she was made a ranty. The defendants- 
vendees pleaded that the sale was made 
for family necessity and to pay off antece- 
dent debts and denied that any debt was 
contracted or money paid for immoral 
purposes. They further contended that the 
plaintiff was not a legitimate son of Bharat 
Singh and that а 10-biswas share of the dig- 
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puted village was aequired by Bharat Singh 
by virtue ofa deed of gift executed in his 
favour by his uncle, Bhup Singh. . 

The learned Subordinate Judge found that 
the plaintiff was the legitimate son of. Bharat 
Singh, that the property in dispute was the 
joint family property of the plaintiff and his 
father, Bharat Singh, and grand-uncle, 
Bhup Singh, and that the deed of gift of a 
half share of undivided property, executed 
by Bhup Singh in favour of Bharat Singh, was 
invalid. He further found that Bharat 
Singh was addicted to immoral habits, and 
that, except in regard to certain antecedent 
debts, amounting to Rs. 6,103-5-0, there 
was no valid necessity to justify the sale. 

The learned Counsel who appeared for the 
defendants.appellants did not press the objec- 
tion taken by him in the memorandum of 
appeal to the legitimacy of the plaint- 
Hf. He accepted the finding of the 
Court below on that point and confined his 
arguments {о the question of separation, аз 
affecting the validity of the deed of gift, and 
to the value of the .evidence adduced to 
eslablish that the debts referred to in the 
sale-deed were taken for immoral purposes. 

The burden of proving separation lay on 
the defendants-appellants. 16 is admitted 
that Nandan Singh, the predecessor-in-title 
of the plaintiff, was the owner of the entire 
village Pasaura, out of which 5 biswas were 
held by а person named Augan Singh under, 
a mortgage. The, mortgage appears to have 
been redeemed, after the death of Nandan, 
Singh, by his sons, Jagat Singh and Bhup, 
Singh. Jagat Singh died first, leaving a 
son, Bhawani Singh, who was married to 
Musammat Gaya Kunwar, Bhawani Singh 
died leaying a son, Bharat Singh, who lived 
with his motber, Musammat Gaya Kunwar, 
and grand-uncle, Bhup Singh. There is no 
satisfactory evidence on behalf of the de- 
fendants-appellants to show that Bhup Singh 
lived separately from Jagat Singh, Bhawani 
Singh or Bharat Singh. The learned Sub- 
ordinate Judge has given reasons in detail 
for disbelieving the oral evidence adduced on 
the point and we see пэ” reason to differ 
from him. The documentary evidence con- 
sists of: certain mortgages, alleged to have 
been executed by Bhup Singh and Jlusammat 
Gaya Kunwar separately. But the mort- 
gages effected by Musammat Gaya Kunwar 
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(Exhihits AY and А8) were made long 
after the death of Bhup Singh, which took 
place in 1902 or 1903, and threw no light on 
the question of the state of the family, as it 
existed at the time of his death. The entry of 
the name of Musammat Gaya Kunwar іп 
respect of a 5-biswas share in the revenue 
papers on the death of Bhawani Singh is also 
of no significance, because itis matter of 
common knowledge that mutation of names 
is often effected, in favour of widows for their 
consolation. Itis stated in paragraph 17 of 
the written statement that the mortgages in 
question were made to meet family necessities 
and they do not, therefore, afford any evidence 
of separation between Musammat Gaya 
Kunwar and her husband on the one hand and 
the other members of the family on the 
otber. 


The mortgages, effected by Bhup Singh, 
are similarly not inconsistent with the family 
having been joint, because after the death of 
Jagat Singh, Bhnp Singh was the eldest mem- 
ber of the family and was competent to make 
a mortgage for family purposes. On the 3rd 
September 1875, a joint mortgage had been 
effected by Bhup Singh and Bhawani Singh 
(Exhibit А17) without any specification of 
shares in the money borrowed, but after the 
death of Bhawani Singh, Bhup Singh 
would naturally be the person to make mort- 
gages or to take loans on behalf of the -family 
for family purposes. In the -deed of gift 
executed by Bhup Singh in favour of Bharat 
Singh on the 14th October 1903, it. was dis- 
tinctly stated that the two were living jointly 
and that the latter was brought up by the 
former and was attending to his comforts in 
his old age (Exhibit A20), 


The evidence of the witnesses adduced by 
the plaintiff proves that Jagat Singh and his 
descendants lived jointly with Bhup Singh, 
and that Bhup Singh died unmarried. 
There is nothing to show any motive for 
a separation. No partition is alleged, and 
the deed of gift, executed by Bhup Singh 


“in favour of Bharat Singh in respect of a 


10 biswas share of the zemindari property, 
standing in his name, and the entire house 
was inoperative, except as a surrender by the 
former of his entire interest in the family 
property in favour ofthe latter, who was 
the sole surviving member of the family 
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LChandar Kishore v. Dampat Kishore (1)]. 
The plaintiff was born after the death of 
Bhup Singh. Bharat Singh would have oh- 
tained the property by survivorship, even if 
no deed of gift had been executed, and the 
entire property, obtained by Bharat Singh on 
the death of his father, Bhawani Singh, and 
grand-uncle, Bhnp ‘Singh, must, therefore, 
be treated as ancestral property in his bands. 

The sale-deed, executed by Bharat Singh 
in favour of defendants Nos. 1 to 3, purported 
to have been executed in lieu of Rs. 16,000, 
out of which Rs. 1,902-3-0 were paid before 
the Sub-Registrar, Rs. 166 were taken by 
the vendees on account of thecosts of execu- 
tion and registration of the deed and the 
balance is said to have been left with the 
vendees to be credited or paid towards what 
weredescribed as antecedent debts. The exist- 
ence of those debts is disputed by the 
plaintiff. The learned Subordinate Judge 
found that out of Rs. 6,450 credited towards 
a mortgage effected by Bharat Singh in 
favour of Kuar Sah on the Zbth May 1905 
(Exhibit A 2) Rs. 4,508-8-0 were taken for 
valid necessity, that Rs. 1,504-7-0 were due 
to Kuar Sah on account ofinterest on the 
same, and that а sum of Rs. 90-6-0 was due 
by Bharat Singh to the vendees on account 
of a decree dated the 23rd September 19 9 
(Exhibit A 14). In regard to the remaining 
consideration specified in the sale-deed, hc 
was of opinion that it was either fictitious or 
taken without family necessity for illegal or 
immoral purposes. . 

Itis a settled rule of Hindu Law that a 
gon cannot set aside an alienation of ancestral 
property, made by his father for family 
necessity or effected to pay an antecedent debt, 
unless in the latter event he can show that 
tke debt was one which he was not under a 
pious obligation to pay. In Girdharee Lali 
у. Катоо Lall (2) it was held by their 
Lordships of the Privy Council that ancestral 
property, which descended to aman under 
the Mitakshara Law, was not exempted 
from liability to pay his debts, because a 
son was born to him, for it was the 
pious duty of the son to pay his father’s 
debts; and that the ancestral property, in 
which the son, ав son, acquired an interest by 


birth, was liable for payment of the father's 
(1) 16 A. 369. 
(2) 1 1. A. 321; 14 D, L. R. 187 (P. C.); 22 W. R. 
6; 8 Sar. P. C. J. 880. 
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debts, unless they were contracted for im- 
moral purposes. In ?«raj Bunsi Koer v. 
Sheo Persad Singh (3) their Lordships of the 
Privy Council, after explaining that under 
the Hindu Law, subject to certain limited ex- 
ceptions, the whole of the undivided estate of 
a joint family was liable in the hands of the 
sons for the debts of their father, observed 
that where ancestral property passed out of 
the family either under a conveyance exe. 
cuted by the father in consideration of an 
antecedent debt or in order to raise money to 
pey off an antecedent debt, his sons by 
reason of their duty to pay their father’s 
debts could not recover that property, unless 
they conld show that the debts were contracted 
for immoral purposes and that the purchaser 
had notice that they were socontracted. The 
freedom of the son from the obligation to 
discharge the father’s debts has respect to 
the nature of the debt, and, as pointed 
out by Lord Hobhouse in Nanomi Babuarn 
v. Modhun Mohun (4): “Destructive as it 
may be of the principle of independent 
со-рагсепагу rights іп the sons, the decisions 
have for some time established the principle 
that the sons cannot set up their rights 
against their father’s alienation for an an- 
tecedent debt, or against his creditors’ re- 
medies for their debts, if not tainted with 
immorality.” 

Et is open to the sons to show that no debts 
existed or that they werenot binding on them 
in the sense that they were under no pious 
obligation to pay the same, and if they 
succeed in establishing, either of those 
things, an alienation, made by the 
father cannot be upheld. Money taken at 
the time of а sale or mortgage ог 
as a part and parcel of that transaction can- 
not be regarded as an antecedent debt— 
[Venkataramanaya Pantulu v. Venkataramana. 
Doss Pantulu (5), Chandra Deo Singh v. Mata 
Persad (6) and Mahabir Prashad v. Basant 
Singh (7)]; and it would be inconsistent with 
all rules of equity and justice, ifa son was to be 
held bound by a transaction of a ready-money 


(8) 5 C. 148; 6 L. A. 88; 4 C. L. R. 226; 4 Sar. P. C. 
J. 1; 8 Suth. P. C. J. 589; 2 Shome L. R. 242; 2 Ind. 
Dec. (N. s.) 705. 

(4) 18 C. 21 at p. 35; (P. С.); 18 I. A. 1; 10 Ind. 
Jur, 151; 4 Sar. P. C. J. 682; 6 Ind. Dec. (N. s.) 510. 

(5) 29 M. 200; 1 M. L Т, 28; 16 M. L. J. 69. 

(6) 1 Ind. Cas. 479; 31 A. 176; 8 A. L. J. 263, 

(7) 12 Ind. Cas. 347; 14 O. C. 299. 
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character, merely because his father chose 
to call if a transaction entered into with 
the object of paying what he described as 
antecedent debts. We have, therefore, to 
enquire whether the debts specified in the 
sale-deed represented real and genuine 
liabilities, incurred for purposes which were 
neither illegal nor immoral. Тһе onus lay 
‘on the defendants to .prove the existence of 
the debts, but beyond the mortgage-deeds 
executed by Bhup Singh in favour of Kuar 
Sah on the 25th May 1905 (Exhibit A2) 
and the 22nd October 1907 (Exhibit A4), 
and the one executed by Bharat Singh and 
his mother, Musammat Gaya Kunwar, jointly 
in favour of Kunar Sah on the 22nd October 
1907 (Exhibit A3) апа а bond executed by 
Bharat Singh in favour of Har Dayal on the 
98th January 1908 (Exhibit A5) and the 
decree held by the vendees (Exhibit А14) 
above referred to, there is no proof of the 
existence: of any debts payable by Bharat 
Singh on the date ofthe sale. The sale- 
deed purported to raise money to satisfy 
certain other debts too, alleged to have 
been taken by Musammat Gaya Kunwar 
(Exhibits A6, A7 and A8). But there is 
nothing to show that  Musammai Gaya 
Kunwar incurred those debts on behalf of 
Bharat Singh and for his benefit, and the 
plaintiff cannot, therefore, be held liable for 
the same. The sale-deed also refers to а 
decree, alleged to have been obtained by the 
vendees against Musammat Gaya Kunwar on 
the 23rd September 1909, but the same 
objection applies to it. It also refers to certain 
money, alleged to have been due by Bharat 
Singh to the vendees on account-books, 
But no account-books have been filed to 
prove the existence of those debts. Rupees 
119 are stated in the sale-deed to have 
been due tothe vendees on account of the 
money received before, but no proof has 
been offered in regard to the same. There 
is also no evidence to show that the amount 
. paid before the Sub-Registrar at the time 
of the registration of the sale in question 
was required for family necessity. It is 
not disputed thatthe plaintiff and Bharat 
Singh lived jointly andthe plaintiff cannot, 
therefore, be held liable for what was taken 
without legal necessity. The sum of Rs. 166, 
which was paid to the vendees on account 
of the costs of execution, etc., cannot be re- 
covered from the plaintiff except in propor- 
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tion to. the amount, for which the legal 
necessity may be found to have existed. 

We have next to consider how far the 
debts due to Kuar Sah and Har Dayal 
have been proved to have been incurred for 
immoral purposes. Bharat Singh was un- 
questionably а man of immoral character, 
addicted to drinking and debauchery. He 
had a prostitute named Musammat Sunder in 
his keeping, but the statement of some of 
the witnesses for the plaintiff that they 
saw the money, brought by Bharat Singh, 
being paid to Musammat Sunder cannot be 
believed. The evidence of Subba, Patwari 
of Pasaura, shows that some rent-free land 
was given to Musammat Sunder for her 
maintenance in 1906, and Kuar Sah admits 
that Bharat Singh used to purchase cloth 
for Musammat Sunder and her sisters and 
owed Rs. 600 on account of the price of the 
same. According to his statement a pro- 
missory note or bond was written for that 
amount and the money due on account of 
the price of the cloth was credited in the 
mortgage-bond executed by Bharat Singh 
on the 25th May 1905. With the exception 
of this amount the rest of the considera- 
tion covered by the mortgage-deeds of Kuar 
Sah (Exhibits Av, АЗ and А4) is not 
shown to have been taken for immoral 
purposes. Rs. 1,200 were taken by Kuar 
Sah by way of interest er discount for 
allowing redemption before the appointed 
time. The vendees would not have been 
able to obtain possession or stop the lia. 
bility for interest, but for that payment, and 
they are entitled to claim that money as a 
part of the interest payable on the mort- 
gage-deeds, held by Kuar Sah, which were 
satisfied from the consideration of the sale in 
question. Kuar Sah states that Rs. 11,504-6-6 
were due to him on account of the debts 
in question by Bharat Singh, and that 
he was paid the said amount by the defend- 
ants-vendees. There is nothing to show that 
the money taken from Har Dayal was taken 
for. immoral purposes. The evidence of 
Bakhtawar, one of the defendants, shows 
that Rs. 2,200 were paid to Har Dayal on 
account of his debt, He is corroborated by 
the endorsement on the bond, The evidence 
of general bad character, adduced by the 


· plaintiff, cannot be regarded as sufficient — 


[ Bhagwati Prasad v. Ganga Prasad (8) and Sri 
(8) 11 Ind. Cas, 930; 8 A. L. J. 649, ш 


м. 
ht 
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Narain v. Lala Raghubans Вот (9)]. The 
property sold yielded a net profit of 
Rs. 1,037-12-6 per annum. ‘The family pos- 
sessed other property, yielding Rs. 213-14-0 
per year. There was no necessity for the 
sale of the property, except to the extent of 
the money due to Kuar Sah and Har Dayal, 
and the decree, obtained by the defendants- 
vendees against Bharat Singh, to which re- 
ference has already bsen made. The 
amount due on those debts on the date of 
the sale, with the proportionate costs inci- 
dental to the sale, was Rs, 11,646-2-7. The 
plaintiff is, therefore, entitled to set aside 
the entire sale on payment of the above 
amount. 

With reference to the ground of sppeal 
No. 6, no argument was addressed to this 
Court. 

The appeal is accordingly allowed іп so 
far tbat the plaintiff will be entitled toa 
decree for possession of the disputed pro- 
perty by setting aside the sale effected by 
his father on payment of Rs. 11,846-2-7 to 
the defendants-vendees within a year from 
this date. In case of non-payment, the 
plaintiff’s suit shall stand dismissed with 
costs in both the Courts. In case of 
payment, the plaintiff wil get his propor- 
tionate costs here and below from the defend- 
ants-appellants, who will get their propor- 


tionate costs from the plaintiff on the sum. 


awarded in the suit and appeal. 2 


Appeal partly allowed. 
(9) 17 Ind. Gas. 729; 17 C. W. N. 124 (P. O.). 





PUNJAB CHIEF COURT. . 
First Civiu Appeat No. 1166 or 1915. 
November 8,:19!5. 

Present: —Mr. Justice Shadi Lal. 
FIRM or LAL CHAND-GELA RAM— 
PLAINJIEF—A PPELLANT 
vereus 
NATHU RAM AND oTHERS— DEFENDANTS— 
RESPONDENTS. 

Contract Act (IX of 1872), s, 80 — Wagering contract 
—Intention of parties —Badni transaction. 

Jn cases of contracts to sell goods tlic Court should 
determino tho intention of the parties after u 
serutiny of the circumstances as to the agreement, 
tho position of the parties and the history of the 
dealing. [p. 48, col 2.] 

Where, therefore, in a suit to recover damages for 
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non-delivery of gana sugar it appeared that the sale 
price was far beyond the means of the parties and 
that no attempt was made to complete the 
transaction: 

Held, that the parties intended, not an actual 
transfer of goods, but а mere adjustment of prices 
according to the fluctuating market rates and that 
the agreement was not a commercial transaction but 
a wager, pure and simple, and consequently unen- 
forceable. [p. 49, col. 1.] E 

Kong Yee Lame & Co. v. Lowjee Nanjee, 29 О. 461, 
P. C; 28 І. А. 239; 5 С. W. N. 714, 3 Bom. L. R. 476; 
8 Sar. P. C. J. 101 referred to, 

First appeal from the decree of tbe District 
Judge, Multan, dated the 29th May 1914, 
dismissing the suit wish costs. 

Lala Gopal Chand, for the Appellant. 

Bakshi Tek Chand, for the Respondents. 

JUDGMENT.— Three suits were instituted 
in the Court of first instance by three mercan- 
iile firms against the defendants-respond- 
ents for damages for non-delivery of gana 
sugar,and the cardinal issue in each case was 
whether the transactions in dispute were 
badm ones. The District. Judge, after con- 
sidering all the relevant facts and circum- 
stances, decided that the parties intended, 
not the actual transfer of goods, but mere 
adjustment of prices according to the fluc- 
tuating market rates. Upon this finding all 
the suits were dismissed, Two sets of 
plaintiffs acquiesced in this decision. and the 


presentappeal is preferred by the plaintiff in 


one case, and the sole question for decision 
is whether the agreement sued upon was а 
wager on the rise or fall of the market, 

I have given my careful consideration to 
the arguments advanced by the learned 
Pleaders on both sides and reached the 
conclusion that the decision of the lower 
Court is correct and should be confirmed. 
Now it isa well-established principle of law 
that in cases of this kind the Court should 
determine the intention of the parties after а 
scrutiny of the circumstances as to the 
agreement, the position of the parties and 
the: history of the dealing. I have applied 


this test and бра that the parties never _ 


intended any delivery at all. 
In the first place, it is clear that the total 


` value of all the agreements entered into by 


the defendant Nathu Ram is about Rs. 90,000, 
and there can be no reasonable doubt 
that his financial position does not enable 
him to perform contracts involving such a 
large outlay of moneys. Itis plain that he 
does not pay any income-tax or land revenue 
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and his title to the house property of his 
father is open to question. He himself is 
not a dealer in sugar and his business is con- 
fined’ to selling sweetmeats on a small 
scale. 

Further, it appears that the three firms, 
which instituted the suits, agreed to purchase 
goods worth several lakhs of rupees, and in 
view of their financial condition I am disposed 
to take the view that these purchases were 
speculations, pure and simple, and that no 
actual delivery was irtended. In fact it is 


admitted that out of 1,6 0 bags sald to the. 


appellants, not a single bag was delivered to 
them and it is beyond dispute that 1,375 
bags were re-sold to the defendant Nathu 
Ram and that the difference in prices was 
eredited to the plaintiffs. 

The mode of entering into these transac- 
tions as set out in the judgment of the lower 
Court, the fact of their value being far 
beyond the means of the parties, the absence 
of any attempt to complete any of the 
transactions’ and other circumstances warrant 
the inference that the agreement in question 
was not a commercial transaction, but a wager, 
pure and simple. The case is, in some 
respects, very similar to that reported as Kong 
Yee Lone $ Co. v. Lowjee Nanjee (1) and the 
observations of their Lordships of the Privy 
Council at pages 457 and 469 are apposite 
here. I accordingly maintain the decree of 
the lower Court and dismiss the appeal 
with costs. 

| Appeal dismissed. 


(1), 29 C. 461 (P. С.); 28 I. А. 239; 6C. W. N. 714; 
3 Вот. L: R. 476; 8 Sar, P. C. J, 101. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Егвѕт Снуп, АРРЕА No. 52 or 1914, 
May 23, 1916. 
Present:—Mr..Muhammad Ali, A. J. C. 
MUHAMMAD AMIR KHAN—Derunpast 
— APPELLANT 
versus 
Musammat SIKANDAR BEGAM— 


PrAINTIFF— RESPONUENT., 

Civil Procedure Code (Act V of 1908), s. 11, Expl. IV 
— Res judicata—Suit, maintainability of—Dower-debt, 
claim Jor—Hausband, means of, consideration of—Oudh 
Laws Act (XVIII of 1876), s. б 

Where a Muhammadan sued as heir to his deccased 
wife for possession ,of her proporty in the hands of 


i 


INDIAN OASES, 49 


her mother, and iu that suit tho mother did not sot 
up the defence us to her share of the unpaid dowor- 
debt of her daughter and subsequently brought n 
separate suib against him for the same: 

Held, that the mother's failure to raise the said 
defence, in the previous suit, did not debar ber from 
bringing the subsequent suit by reason of section 11, 
Explanation IV, Civil Procedure Code, inasmuch аз 


she ms not bound to raise that defence. [р. 54, 
col. 1. 
Dost Muhammad Khan v. Said Begam, 20 A. 81; A. 


W N. (1897) 199; Amoeer-oon-Nissa v. Moorad-oon- 
Nissa, 6 M. 1. A. 211; 1 Sar P. C. 1. 533; 19 E. R. 79; 
Musammat Bebee Bachun v. Sheikh Hamid Hossein, 14 
М.І А. 377; 17 W. R.113; 10 B. L. R. 45; 2 Suth. P. 
C J.53]; 88ar. P. C. J. 39; 20 E. R. 828; Srimyt 
Rajah Мооноо Vijaya Raganadla Boda, Gooroo Sawmy 
Periya Odaya Taver v. Katama Natchiar, 11 M. I. A. 
50; IOW. В (P.C. 1;2 San. P. C. J, 217; 20 E. R. 21; 
Ali Bakhsh v. Allahdad Khan, 6 1nd. Cas. 376; 32 A. 
551; 7 A. L. J. 567 and Majidmian Basumian v. Bibi 
Saheb Jan, 30 Ind. Cas. 870; 40 B. 34; 17 Bom. L. R. 
710, distinguished. 

Mahomed Riasat Ali v. Hasin Banu, 91 G, 187. (P. C.); 
201. А. 155; 6 Sar. Р C. 1. 374 and Kaisar Begam v. 
Nizam Ahmad, 11 O. C. 89, referred to 

For the purpose of deciding under section 5 of the 
Oudh Laws Act whether the amount of dower is 
excessive, the Conrt is not to take into consideration 
the means ofthe husband at the time he cntered 
into the contract of dower but his means af the time 
it is sought to onforce the contract. [p. 54, col 2.1 

Muzajfar Husain Khan v. Abida Begam, Select Cases 
287, followed. 

Appeal from the decree of the Subordinate 
Judge, Lucknow, dated the 26th March 
1914. 

Pandit Jagmohan Nath Ohak, for the Appel- 
lant. 

The Hon’ble Pandit Gokaran Nath Misra 
and Babu Prabhat Chandra Gupta, for the 
Respondent. 

JUDGMENT.—This is a first appeal 
from a decree of the ‘Subordinate Judge 
of Lucknow. The facts are briefly these. 

Muhammad Amir Khan defendant is a 
Sub-Assistant Surgeon employed on military 
duty in Dilkusha Cantonments (Lucknow), 
He is a native of Kaimganj in Farrukh- 
abad district and is a son of the sister of 
Sirajuddin deceased, a Vakil of Lucknow. 
Sirajuddin had a son named Lukmanuddin, 
also deceased, who was a Munsif in Oudh. 
Muhammad Amir Khan defendant was 
married іп 1908 to Musammat Ashrafannisa, 
daughter of Lukmanuddin and his wife 
Musammat Sikandar Begam plaintiff. The 
marriage took place in Lucknow. MWusam- 
mat "Ashrafunnis& gave birth to a child, 
since deceased, early in January 1911, and 
she herself (Musammat Ashrafannisa) died 
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on the Sth June 1911, leaving as her 
heirs, her mother Musammat Sikandar 
Begam plaintiff, her husband Muhammad 
Amir Khan defendant and her grandfather 
Sirajuddin, since deceased. 

The suit out of which this appeal has 
arisen was brought by Musammat Sikandar 
Begam for recovery of her share of her 
deceased daughter’s dower, which admit- 
tedly was one-third. According to the 
plaintiff the dower was fixed at one lakh 
of rupees and two dinars; but the plaintiff 
reduced the amount of the dower to 
Rs. 16,000 and claimed one-third of this 
amount or Rs. 5,833.5-4 only. 


The defendant admitted the marriage, 
but pleaded that the dower was fixed at 
one lac only. He further pleaded that 
having regard to his means and status, 
the amount was excessive and that 
Rs. 802 would be the proper amount of dower. 
He further pleaded that the whole of the 
dower had been remitted by Musammat 
Ashrafunnisa on the &th January 1911. 
In a supplementary written statement filed 
by the defendant it was pleaded that the 
suit was barred by reason of res judicata. 

The plaintiff denied that the dower had 
been remitted by her daughter. 

The following issues were framed by 
the Subordinate Judge:— 


1. What should be the amount of the 
dower of Ashrafunnisa looking to the 
status of the wife and the means of the 
husband ? 


2, Whether Ashrafunnisa had made a 


gift of the dower to her husband on 
the 8th January 1911? 
8. Whether the present suit of thé 


plaintiff is barred by the rule of res judicata ? 


On the first issue the learned Sub- 
ordinate Judge found that the proper 
amount of the dower should be Rs. 12,000. 


The second and the third issues were decided 
in favour of the plaintiff. Thus the plaint- 
ів suit was decreed for Rs. 4,000 with 
proportionate costs. From that decree the 
defendant has appealed. 

The following questions 
the appeal:— 

1. Whether the dower was remitted by 
Musammat Ashrafunnisa as alleged by the 
defendant? , 


are raised in 
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2. Whether the suit is barred by reason 
of res judicata. ` 


3. What should be the proper amount 
of dower having regard to the means of 
tbe husband and the status of the wife 
under section 5 of the Oudh Laws Act?. 


I have set forth the 
the order in which they have been argued 
in this Court and I shall discuss them 
in the same order. 


It has already been stated that Musam- 
mut Ashrafunnisa was delivered of a child 
early in January 1911 or, to be more 
accurate, on the lOth of the Mobarram 
which corresponded with  llth January 
1911. This was not her first confinement. 
Now the story, told by the defendant, was 
that some § or 10 days before her confine- 
ment Musammat Ashrafunnisa expressed а 
desire to remit her dower and thus to 
relieve the defendant of the burden, as 
she was afraid that she might die in 
child-birth. The defendant said nothing; 
but when she repeated this two or three 
times the defendant on a Friday asked 
Sher Zaman Khan, Regimental Heal 
Clerk, and three Subedars named Dost 
Muhammad Khan, Baz Khan and Nur Khan, 
to come to his house to witness the remission. 
This was after the Juma prayers; but 
they could not go that day, so it was 
arranged that they should come on the 
following Sunday (8th January 1911) 
after the Zohar prayers, т. е., at about 2 
>. м. Accordingly on the Sth January 
Sher Zaman Khan reminded the three 
Subedars after the Zohar prayers that 
they had tn go to the defendant’s house 
and they proceeded to his house, Near 
his house they met a sepoy coming and 
told him to call out the defendant, who 
was in the house. The defendant was 
accordingly called and he led the five 
men into his house. Musammat Ashraf- 
unnisa was in an inner room  whieh was 
separated by а curtain only. Sher Zaman 
Khan asked the defendant “who knew 
his wife", and the defendant called Sheru 
witness, who called himself as the uncle 
of Musammat Ashrafunnisa and said that 
he knew her. Thereupon Sher Zaman 
addressed the defendant’s wife and asked 
her what she wanted and the "reply 


above points in, 


Vol. XXXVI] 
MUHAMMAD AMIR KHAN V. SIKANDAR BEGAM. 


came that she relinquished willingly her 
claim against her husband of the dower 
of one lakh.’ Then they came away. I 
have quoted the above words from Sher 
Zaman’s evidence. The other witnesses, 
2. e, the three Subedars and Sheru said 
that she repeated it three times. 


The defendant Muhammad Amir Khan 
himself went into the witness-box and 
examined Sher Zaman Khan, Dost Mubam- 
mad Khan Subedar, Baz Khan Subedar, 
Nur Khan Subedar and Sheru witnesses 
in order to prove the above story; but 
after carefully going through their evi- 
dence I am not prepared to believe this 
story, which to my mind is of a mest 


extraordinary nature and highly improb- 
able. 


In order to rebut this evidence the 
plaintiff examined her own brother Muham- 
mad Ismail, Ali Muhammad Khan (a Sub: 
Inspector of Police and а relative), 
Nizamuddin, balf-brother of Lukmanuddin, 
Haidar Ali Beg, another relative, and 
herself went into the  witness-box. After 
going throegh their evidence [ am of 
opinion that the story told by them is 
more probable than the one told by the 
defendant and his witnesses. Even if it 
be conceded that the evidence of the 
plaintiff's witnesses is not fully éredible, 
it does not strengthen the evidence of 
the defendant’s witnesses. The story told 
by the plaintiff’s witnesses is briefly this, 
that shortly before Ashrafunnisa’s death 
the defendant tried to persuade her through 
her own relatives, particularly Nizamuddin 
and Ali Muhammad, to remit the dower- 
debt but did not succeed. 


Some of the reasons for not believing 
the story as told by the defendant and 
his witnesses are:— 


1. It is highly improbable tbat the 
proposal to remit the dower should have 
come from the wifo and not from the 


husband. 


2. The dower should have been remitted 
in January whereas the lady died in June. 


3. The child born in January was not 
the first child and there was no reason 
why Ashrafunnisa should have feared death 
at that time. 
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4. None of her own relatives was pre- 
sent when the dower is said to have 
been remitted. 

5. Though Ashrafunnisa was able to read 
and write no writing was taken from her; 
especially as writing was admittedly taken 


from defendant’s rst wife when she 
remitted her dower. 
6. Ashrafunnisa was the third wife of 


the defendant. His second wife was living 
when dower is said to have been remitted. 
It is, therefore, highly improbable that 
Ashrafunnisa should have been anxious to 
remit her dower. 

7. Beyond the word of Sheru there. is 
nothing, save the word of the defendant 
himself, to show that the lady who spoke 
to Sher Zaman was Ashrafunnisa. 

8. The child was admittedly born in 
defendant’s house in Dilkusha and there 
were no ladies of defendant’s family in 
the honse. It is, therefore, impossible to 
believe that Ashrafunnisa’s mother was 
not with her at the time when she was 
about to be confined. The mother’s evi- 
dence on this point is fully worthy of 
credit and shows that it was only natural 
that she should have been with her 
daughter all along, ; 

9. Sheru is said to be an illegitimate 
son of Sirajuddin and ig a man of siraw 
and of a doubtful character, and it is not 
likely. that he should have been on visiting 
terms with  Ashrafunnisa. He is said to 
have arrived at the defendant’s house on 
the Sth January 1911 only a few minutes 
before the visit of Sher Zaman and the 
three Subedars, by mere chance, as admit- 
tedly his visit was after 15 days or so. 


Many more reasons might be given for 
not accepting that story told by the defend- 
ant and his witnesses but it is needless to doso. 


It has been urged оп behalf of the 
appellant that Ashrafunnisa was not only 
near her confinement, but was otherwise 
suffering from disease as she had consump- 
tion and chronic dysentery; but I am not 
prepared to hold that there is trustworthy 
evidence to show that in January 1911 
her condition was such as to give rise to 
any fear of death. As a matter of fact 
she did not die till June and then she 
was bad with dysentery only a few days 
before her death. 1 am, therefore, of 
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opinion that'in January 1911 Ashrafunnisa 
could not possibly have thought of remitting 
her dower. 

Without imputing dishonesty to three 
commissioned officers and опе warrant 
officer, it may be remarked that they were 
probably duped into believing that the 
lady who spoke behind the purdah was 
Ashrafunnisa. In my opinion, the evidence 
of Sher Zaman and the three Snbedars 


is not convincing and I am unable to 
believe that Ashrafunnisa remitted her 
dower. If she was in delicate health and 


was afraid that sbe might die in child- 
birth, if was natural tbat her mother 
should have been living with her at that 
time and it is not likely that she should 
have taken such a serious step as remitting 
her. dower without at least consulting her 
mother, if not other near relatives. Moreover 
had the initiative come from the husband, 
it would have been more natural than 
that it should have come from the wife. 

Ihave carefully considered the evidence 
on both sides and I am of opinion that 
even if we leave the plaintiffs evidence 
out of consideration, the defendant's evidence 
is not convincing and does not at all 
satisfactorily prove that the dower was 
remitted by Ashrafunnisa, I, therefore, agree 
with the finding of the lower Court on 
this point and decide the first question 
against the defendant-appellant. 


The next question is whether the present 
suit 18 barred by reason of res judicata. 


With reference to this question it may 
be mentioned here tbat the defendant- 
appellant brought a suit for possession, as 
heir of Musammat Ashrafunnisa, of half 
of the property left by Asbrafunnisa valued 
at Rs. 8,000 and for Rs. 315 as mesne 
profits. This suit was brosght against 
Musammat Sikandar Begam, the present 
plaintiff-respondent, only and not against 
all the heirs. It was suit No. 273 of 
1913 of tha Court of the Subordinate 
Judge, Lucknow. The suit was defended 
by Sikandar Begam, who, however, admitted 
the plaintiff's share, but claimed certain 
sums spent by her on repairs, ete. The 
suit was, however, compromised and a decree 
was passed in favour of the present de- 
fendant for possession of half the property 
gu payment of Rs. 160 to the present 


‚оп behalf of the 


“payment of dower as one 


` 
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plaintiff. This decree was passed on the 
5th May 1913. 

It is with reference to this suit that it 
is pleaded that the present suit is barred 
by reason of res judicata. The contention 
appellant is that the 
present plaintiff, who was the defendant to , 
the former sait, ought to have set up the 
defence as to her share of the dower-debt 
and as she failed to do so, she is debarred 
from bringing the present suit. Mxplana- 
tion IV to section 11 of the Civil Pro- 
cedure Code is relied upon in this connection. 
It is, therefore, necessary to see whether 
in the former suit Sikandar Begam ought 
to have raised the plea as to the dower- 
debt. 16 cannot be denied that she might 
have raised such a plea in the former 
suit; but unless she was bound to raise 
it, the present suit would not be barred. 


Numerous rulings have been cited by 
the learned Counsel of the appellant in 
support of his contention, but after carefully 
going through them lam of opinion that 
they have uo bearing on the present case, 
as I shall presently show. 


Most reliance is placed on the case of 
Dost Muhammad Khan v. Said Begam (1). 
In that case it was, no doubt, held that 
the claim for recovery should have been 
made a ground of defence in the former 
suit by the plaintiffs who had been defend- 
ants in the partition suit, and that as no 
such defence had been set up in that 
suit, and as the claim in respect of the 
dower-debt fell within the purview of 
Explanation II to section 13 of the Civil 
Procedure Code, the suit was barred. The 
facts of that case were, however, peculiar, 
as in that case the dower was agreed at 
Вз. 12,000 in cash and one-seventh of all 
immoveable property of the husband. There- 
fore, it was necessary for the party defend- 
ing the suit for partition to set up non- 
of the pleas. 
In the present suit the property was the 
wife's property and there was no charge 
on it for payment of the dower. There- 
fore the case of Dost Muhammad Khan v. 
Said Begam (1) has no application to the, 
present case. 


(1) 20 A. 81; A W. К. (1897) 199. 


=) 
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The next case relied upon is an unreport- 
ed case of this Court, vz, First Civil 
Appenl No. 84 of 1896, but that case also 
has no application in my opinion. In that 
case the plea as to dower was, as a matter 
of fact, seb ap in the Original Court, but 
was not decided by the Court and it was 
held by this Court that “Upon the plead- 
ings the question of the amount due by 
the plaintiff to the estate of the deceased 
on account of dower was one which it 
was necessary fcr the Court to determine.” 
In other words, it was held by this Court 
thab аз the question of dower had been 
raised in the first. Court it was necessary 
for that Cour& to decide tho question. It 
was not held that the question of dower 
ought to have been made a ground of 
defence to that suit. Therefore, іп my 
opinion the unreported case does not help 
the appellant. On the contrary the following 
observations contained in the judgment in 
that case wonld appear to be against the 
appellant, and would show that the present 
plaintiff had no lien on the property and, 
therefore, ib was not necessary for her to 


set up the plea of non-payment ‘of dower . 


in the former suit. The learned Judicial 
Commissioner says: “further, even assum- 
ing that the : efendants are in possession 
of the properties in suit, to the exclusion 
of the plaintiff, I do not think that it 
вап be held that they have а lien over 
the plaintiff's share on account of the 
unpaid dower-debt due by the plaintiff to 
the estate of the deceased. On the death 
of the husband, his estate is liable for his 


debts; after payment of the debts the 
residue of the estate is divisible among 
the heirs. Dower is a debt against the 
estate of the deceased husband, and the 
widow, in possession of the estate, may 
under certain circumstances have a lien 
over it as against the other heirs until 


her dower-debt is satisfied. Bat in the 


present case the lien is claimed not against : 


the estate of the deceased husband but in 
his lifetime against part of his property, 


of which the claimant, the heir of the 
widow, bas taken possession against his 
вопвеп&............ and no authority was pro- 


duced by the learned Counsel for tke 
appellant in support of the proposition that 
an heir upon whom a claim for dower had 


` 
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devolved is, by virtue and solely by virtue 
of that claim, entitled, in the husband's 
lifetime, to п lien over sueh property of 
thé husband as may be in his possession." 

The next two cases relied upon by the 
appellant’s Counsel are Ameer-oon-Nissa v. 
Moorad-oon-Nissa (2) and Musammat Bebee 
Bachin v. Sheikh Hamid Hossein (3), but 
neither of them seems to me to be applicable 
to the present case, for in those cases the 
widow was put in possession of the husband’s 
property in lieu of her dower, whereas in 
the present case the property belonged to 
the wife and the husband inherited a 
share in iton the wife’s death. 

Another case relied upon by the appel- 
lant’s Counsel is that reported as Srimut Rajah 
Moottoo Vijaya Raganadhéd Bedha  (Jooroo 
башту Periya Odaya Taner v. Katama Nat- 
chiar (4), but that case is quite different from 
the present. In that case the defendant in 
the first suit deliberately diselaimed any title 
under a certain instrumentas a Will and in the 
subsequent suit he claimed it as a Will and 
testament. 

Reference is also made to the cases of 
Ali Bakhsh v. Allahdad Khan (5) and Magd. 
mian Barumian v. Bibi Saheb Jan (6), but 
the question raised in those cases was as 
to the heritability of the widow’s right to 
retain possession of her husband's property. 
No such question is raised in the present 
suit and I do not see how those cases help 
the appellant. 


The case of Mahomed Riasat Ай ү, Husin 
Banu (7) and that of Kaisar Begam v. 
Nizam Ahmad (8) show that the cause of 
action for а claim for dower is distinct from 
the cause of action for a share in the inherit- 
ance and though the present plaintiff might 
have set up the plea of dower in the former 
suit, it was not obligatory upon her to do 
80. 
It must be remembered that the property 
involved in the suit brought by the present 

(2) 6 M. L A. 210; l Sar. P. ©. J. 533; 19 E. R. 79. 

(3) l4 M. I. A. 8/7; 17 W. R 113; -0 B. L. R. 45 2 
Sath. P. C. J. 531; 3 Sar. P. C. J. 39; 20 E. R. 823 

(4) 11 M. T. А. 59; 10 W. R. (P. C.) 1;2 Sar, P. C. 
J. 212; 20 E. R. 21. 

(5) 6 Ind. Vas. 376; 32 A. 551; 7 A. L. J, 537. 

(6) 3) Ind. Cas. 370; 40 3, 34; 17 Bom. L. R. 71). 

(7) 21 O. 187 Р. 0.); 20 L A. 155; 6 Sar, P.C. J, 
374. 

(8) 11 O. O. 69, 
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defendant against the present plaintiff was 
not the property of a deceased husband in 
possession of his widow or her heirs; but 
it was the property of the wife in possession 
of her heirs and the present defendant became 
entitled to a share in that property by in- 
heritance after his wife's death and, therefore, 
the property was not liable for the dower- 
debt. 

I am, therefore, of opinion that there was no 
obligation on the present plaintiff to defend 
the former suit on the plea of non-payment 
of dower and, therefore, the present suit was 
not barred by reason of res judicata. 


This is my decision on the second question 
whieh is decided against the defendant- 
appellant. . 

Now I come to the third question, viz., 
the proper amount of dower that should be 
allowed under section 5 of the Oudh Laws 
Act, having regard to the means of the hus. 
band and the status of the wife. 


Ashrafunnisa, as already remarked, was 
the daughter of a Munsif in Oudh and the 
granddaughter of a Vakil. She was, more- 
over, possessed of a kotht in Lucknow valued 
at Rs. 16,0С0 and other immoveable property; 
in fact, it is common ground that the defend- 
ant was willing to accept Rs. 8,00) from the 
plaintiff, as the price of his share, which was 
half in theinheritance of his wife. In fact 
he himself valued his share at Rs. 8,000 in 
the suit brought by him for recovery of his 
share in his wife's property (Suit No. 273 
of 1913). The defendant isa military Sub- 
Assistant Surgeon drawing Rs. 70 per men- 
sem and is also possessed of immoveable 
property, besides a flour mill in Kaimganj. 

À. commission was appointed to ascertain 
the value of the properties in Kaimgaaj as 
well as those in Lucknow, and basing its 
decision ‘on the Commissioners report the 
lower Court has, valued the properties at 
Rs, 12,000 approximately. 

I have carefully examined the Commis- 
sioner’s figures and the evidence on this 
point and I am of opinion that, if anything, 
the lower Court's estimate, far from being 
excessive, is somewhatlow. It is urged on 
behalf of the defendant-appellant that he 
has already parted with his properties, hav- 
ing sold them to his mother by a sale-deed 
dated the 30th June 1913. It is immaterial 
for the purposes of this suit whether the de- 
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fendant has executed this sale-deed ornot. The 
probability is that this sale deed was collu- 
sive and was executed with a view to defeat 
the plaintiff’s claim. The plaintiff sent notice 
of this suit to the defendant on the 4th 
October 1911 but no reply was sent by him. 
The present suit was instituted on the 17th 
October 1913 and the sale-deed in favour. 
of his mother was executed by the defendant 
on the 30th June 1913. 

In my opinion the execution of this sale- 
deed cannot affect the amount of dower, 
whicl’ should be allowed having regard to 
the means of the husband and the status of 
the wife. 

If the dower is assessed at Rs. 12,000 the 
defendant has to pay only half of it; for 
his own share as heir of his wife is half, 
Thus he will have to pay only Rs. 6,000. 
Moreover, this Rs. 6,000 will not 
come out of his pocket for he has 
already got at least Rs. 8,000 worth of 
property as his wife's heir. Thus he 
will be the gainer by Rs. 2,000. With 
reference to the property inherited by the 


defendant from Ashrafuanisa it is urged 
that it should not be taken into account 
in forming an estimate of the means of 


the defendant, but the case of  Muzoffar 
Husain Khan v. Abida Begam (9) shows 
that “For the purpose of deciding under 
section 5, Act XVIII of 1876, whether the 
amount of dower is excessive, the Court 
is not to take into consideration the means 
of the husband at the time he entered 
into the contract of dower but his means 
at the time it is sought to enforce the con- 
tract.” 

I am, therefore, of opinion that the amount 
fixed by the lower Court as the proper 
amount of dower, viz, Rs. 12,600 is not 
too high and is quite proper, having regard, 
to the means of the husband and the status 
of the wife. This is my finding on the 
third question which is decided against the 
appellant. This disposes of all the questions 
raised in this appeal and the result is that 
the appeal must fail. I, therefore, dismiss 
the appeal with costs. f 

Appeal dismissed. 

(9) Select Cases 257. 
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| PUNJAB ОНТЕЕ COURT. 
Seconp Отуп, APPRAL No. 741 or 1915. 
June 24, 1915. 

. . Preseni:—Mr. Justice Shah Din. 
ЕРЕ NATH AND OTAERS—PLAINTIFFS— 
ÅPPELLANTS 

. versus 
HARI SINGH AND OTHERS— DEFENDANTS— 


RESPONDENTS. 

Pleadéngs— Suit for injunction on allegation of 
ownership of site in dispute—Failure to establish. title, 
effect of—Proper remedy. 

On the allegation that he was owner in his own 
right of the plot in dispute, plaintiff sued for ап 
injunction to prevent the defendants from inter. 
fering with his re-building a certain wall which had 
fallen down. It appeared that he was a non- 
proprietor in the village and was in possession of 
the plot as tenant of the defendants on payment of 
the customary dues: 

Held, (1) that inasmuch as the plaintiff had failed to 
establish his alleged ownership of the site apart 


from his position of non-proprietor in the village,. 


his suit wasliable to be dismissed; 

(2) that his proper remedy was to sue for posses- 
sion of the site in dispute, as the defendants took 
possession of it sometime before the suit was filed. 


Second appeal from the decree of the 
District Judge, Hissar, at Karnal, dated the 
6th January 1915, affirming that of the 
Munsif, lst class, Rohtak, dated the 30th 
May 1918, dismissing the claim. 

Pandit Rambhaj Datta, for Mr. Roshan Lal, 
for the Appellants. 

Mr. Nanak Chand, for the Respondents. 


JUDGMENT.— After hearing the Pleader 
for the appellant, I think that the District 
Judge was right in dismissing the plaintiff's 
suit on the ground that he had failed to 
establish his alleged ownership of the portion 
in dispute shown as 4, on the plan filed with 
the plaint, The plaintiff came into Court 
with the allegation that he was owner in 
his own right of this portion, and that he 
was entitled to an injunction to prevent 
the defendants from interfering with his 
re-building the wall А B, which had recently 
fallen down. The finding of the District 
Judge is that the plaintiff, who is a non- 
proprietor in the village, was in possession 
of portion А аз tenant of the defendants 
on payment of the customary rent, in other 
words, that he was in possession of the 
portion in dispute as a non-proprietor and 
was liable to pay certain customary dues. 
Upon this finding the plaintiffs suit as 
laid certainly fails, inasmuch as he has been 
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unable to establish his alleged ownership 
of ihe site apart from his position of non- 
proprietor in the village. Ніз proper remedy 
was to sue for possession of the site in 
dispute, as the defendants undoubtedly took 
possession of .it sometime before the suit 
was filed; and the suit foran injunction, as 
brought by the plaintiff, was clearly a 
mistaken form of relief and has been rightly 
dismissed. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Apprats Nos, 106 anp 107 
or 1913. 
March 10, 1915. 
Present:—Mr. Lindsay, J. C. 


DURGA SINGH PLAINTIFF— APPELLANT 


versus 
GAYA SINGH. AND ANOTHER-- DEFENDANTS— 


RESPONDENTS. 

Pre-emption — Co-sharer — Sub-divisions — Shamilat 
patti in thok, effect of—Title acquired after sale but 
before pre-emption suit—Purchaser, whether can improve 
his position after purchase. 

Where a village consists of various thoks, and the 
thoks are divided into various pattis, the revenues 
of which are payable, and the rents of which are 
collected by each pattidar separately, the mere fact 
that the partition of a particular thok is imperfect, 
as containing a shamilat patti init, does nob make 
the pattidar of one patti in that thok a co-sharer in 
another patti of the same thok. [p. 56, col. 2] 

A purchaser may use a title acquired by him 
subsequent to the cause of action as a defence 
against а suit for pre-emption instituted after he 
acquires the title. [p. 57, col. 1.] 

Tahawwar Khan = Madho Mi 11 O. C. 290 and 
Ram Hit Singh v. Narain Rai, 26 A. 389; A. W. N. 
(1904) 68; 1 A. L. J. 209, followed. 


Appeal from the deeree of the Subordinate 
Judge, Hardoi, dated the 7th June 1913. 

Pandit Jagmohan Nath Chak and Babu 
Makhan Lal, for the Appellant. 

Pandit Gokaran Nath Misra and Mirza 
Sami Ullah Beg, for the Respondents. 

JUDGMENT.—These appeals arise ont 
of two suits for pre-emption brought by 
the appellant Durga Singh. 

The claims related to two parcels of land 
both situated in whatis described as Uncha 
Thok, Hardoi, which were sold by the first 
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defendant Gaya Singh to the second defend- 
ant Babu Mohan Jal by twodeeds which 
were registered on the 30th November 
1911 and, the 23rd December 1911 respec- 
tively. ` 

The plaintiff alleged that being a co-sharer 
with the vendor in Uncha Thok and being 
related to him, he hada right to acquire 
the property superior to that of the pur- 
chaser who, it was said, was a stranger. 


. The purchaser pleaded that his right to 
acquire the property was better than that 
of the plaintiff. He admitted that the 
plaintiff was a co-sharerin Uncha Thok, 
but stated that the thok was sub-divided 
into various patitis or khatas. He asserted 
that the land in dispute was situated in 
that particular sub-division or pati known 

` as Khata No. 16 and he claimed to be a 


co-sharer’ in this patti by virtue of арі . 


made in his favonron the Sth September 
1912. By the deed of gift which was exe- 
euted in his favour 
ove Thakuri, a co-sharer in Khata No. 
16, Mohan Lal acquired 5 biswas of land 
in that khata. The plaintiff pleaded that 
the deed of gift was a sham transaction 
entered into with a view to defeating his 
claim to pre-empt. 


‚ The lower Court dismissed both suits. 
It found that Mohan Lal'had acquired by 
gift & share in Khata No. 16,that Khata 
No. 16 constituted a distinct sub-division 
of the village, ‘that the plaintiff had no 
interest in that particular sub-division and 
that he was consquently not entitled to pre- 
empt the sales of lands which admittedly 
are included in Khata No. 16, These find- 
ings are challenged here in appeal: but 
after hearing the arguments of Counsel for 
the appellant I am of opinion that the appeals 
must be dismissed. 


Tf it is established tbat the lands in suit 
are situated in a sub-division of the village 
in which the plaintiff has no share and 
in which the purchaser has a share, the 
suits must fail. 


That Khata No. 16, otherwise known as 
Patti Gaya Singh, i$ a sub-division within 
ihe meaning of that expression as used in 
sectión 9 of the Oudh Laws Act, seems to 
‘me to be established by incontrovertible 
evidence, 


on the above date by ' 
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Extracts from the papers of the last Settle- 
ment made in 1901 were put in evidence 
and the Settlement record of the first Regular 
Settlement was produced in Court. 

These documents prove that the village 


of Hardoi was frst divided into four thnks, ` 


one of which is Uncha Thok. This hok 
has again beén sub- divided into pattis, to 
each of which separate lands have been as- 
signed and‘ one of those pattis is Patti Gaya 
Singh, otherwise described as Khata No. 
16. It is further’ madé apparent that the 
share of the’ Gr ve nment revenue ' páyable' 
by each да ат is separately recorded and 
the plaintiff himself in his evidence:had to 
admit these facts. Не had to ackniwledge 


that each paladar collected his owh rents 


and paid his own revenue separately. He 


also admitted that Mohan Lal the purchaser’ 
He tried 


was sole owner of several paítis. 
to qualify these admissions by making con- 


tradictory statements, but the documentary- 


evidence was too strong for him and it 
was useless for him to fly in the face of it. 

An attempt was then made to establish 
that the plaintiff was a co-sharer in Khata 
No. 16 becanse the partition of Uncha Thok 
is imperfect. There is admittedly'a shamzlat 
райт, the area of which is 34 bighas odd, 
which is made up of the sites of buhga- 
Jows in the civil lines of the station of 
Hardoi and of an inhabited area known as 
Munsarim Purwa, the site of a temple and 
some muafi land, and no doubt all the co- 
sharers in Uncha Thok own shares of this 
common land in the shamilat patti, but I 
agree with the Subordinate Judge in hold- 
ing that this fact does not make the plaint- 
iff a co-sharer in the separate lands held 
exclusively in Gaya Singh’s Patti. 

I have no hesitation in holding, therefore, 
that the lands in dispute are situated in 
a sub-division of the villageof Hardoi and 
that the plaintiff is not a co-sharer in that 
sub-division. 


There remains the question as to the pesi- 
tion of the purchaser Mohan Lal with regard 
to this sub-division. There appears to be 
no doubt that Mohan Lal‘has acquired some 
land in this sub-division by gift. We have 
the deed in evidence and also the testi- 
mony of the donor. The fact that Mohan 
Lal acquired this interest-subseqnent to the 
dates of the sales sought to be pre-empted, 
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does nët' “abeh the situation. He had the’ 


interest’ vestéd in him аё the time these” 


suits’ were ` brought, an: intérest, too, which’ 


18 indátéasible, for a transfer by gitt’ does" 


not give rise to any oecasion for the ex- 
ercisé ofa right of pré-einption, 


The law is ' settléd that’ a purchaser may’ 


ag'a title acquiréd' by him subsequent to 
thé cduse’ of’ action as а defence’ 
a suit for ргө. emptio instituted after he gë“ 
quires the title lof; Tahawwar Khaw v. Madho 
Ram. (1) and Ram Hit Singh v. Narain Rai 
(2)]. And itis of no avail, therefore, to the 
plaintiff to plead that’ this interest was ac-- 
quired by’ Mohan Lal to :deféat his (plain- 
tiff’s) claim for pré-emption. Mohan' Lal 
is entitled to défeat the plaintiff's claim for 
pré emption ,by any legitimate means he 
oan, and thers is nothing” contrary to law 
іп accepting a gift of property. Г hold, 
therefore, that Mohan Lal at thé tite these’ 


suits were brought had a right supérior 
to, that of the plaintiff as being’ &' co: 
sharer in the sub-division in which’ the 


lands which were sold are situated. The 
question of the plaintiff’s relationship to the 
vendor does not arise in these circumstances. 
. I dismiss both these appeals with costs.- 
Appeal’ dismissed. 
(1) 11 О. C. 29), 


(2) 23 А. 389; A. W. N. (1904) 69; 1 A. L. J. 209. 


PUNJAB OHIEF COURT. 
Спуп, Revisios No. 1577 or 1911; 
June 11, 1912. 
Present; —Sir Arthur Raid, Кт., Chief Judge. 
NAWAB'KHAN— PLatirire — Pert: ONER 
° _.. versus 
Ииѕатта MEHR BANGO AND ANOTHER— 
DgrENDANTS — RESPONDENTS. 

Revision — Interlocutory order— Final decree appeal. 
uble— Revision, whèther competent. 

No revision lies against an interloentory ordér 
where tho final decree in the caso would be 
appealable. 

Petition for revision against the order of 
the Munsif, 2nd class, Pin! Dadan Khan, 
dated the lst June 1911, 

Mr. Brij Lal, for the Petitioner. 

. Mr, N. C. Mehra, for the Respondents; 
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JUDGMENT. —Counsel ` for the pétitioner 
i$: unable’ to show" that révision lies. 

Any decree passed’ ‘against the petitioner 
will bé'appeé&lable, and partiés cannot be 
encouraged to táké up'the timé'of this Court 
because they’ do not choose to await the 
remedy by appéal. 

The application is dismissed with costs. 
Application dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
: COURT. : 
Ѕесомр Отуп, Аррваг. No, 381 or 1914. 
Мау 15, 1916. 
Рвані: —Mr. Kendall, A, J. C. 
Khan Bahadur Mir BUNIYAD HUSAIN— 
Déraxpant No. 1— APPELLANT 
versus 
MATA DIN SINGH — PLAINTIFF, 
SHEO SINGH anp OTRERS— DEFENDANTS — 


, RESPONDENTS. 

Hindu Luw—Widow, sale by—Alishation, yalidity of 
— Legal necessity, bulk of considération-money јог 
Consideration-money, small portion of, not accountéd 
Jor— Reversioners, position of. 

The main principle as to alienations by Hindu 
widows is that where partial legal necessity is proved, 
thé reversioner can oláii possession on payment ‘of 
the amount paid for legal uecessity. [p 69, col. 2.] 

Where, however, almost the whole of the considera. 
tion-money is proved to be paid for legal necessity, 
and only a’small amount remains to be unaccounted 
for, the alienation holds good and should not be set 
aside at the instance of the reversioners. Гр. 60, col, 2.1 

Deputy Commissioner of Kheri representing the 
Court of Wards v, Khanjan Singh, 29 A. 881: 5 C. L, 
7.344 110. W. N. 474; ФА. L. J. 232; 2 М. L. T. 
145;:17 M. L. J 233: 9 Bom. L. R. 591; 10 О. C. 117 
(P. 0.5 84 I А. 72: Girdharee Lall v. Kanto Dall, 1 
I. A. 321; 22 W. R. 56; 3 Sar P. C: J. 380; 14 B; Y 
R 187 (P. CO): Felaram Roy v. Bagalanand Banerjee, 
6 Ind. Саз. 207; 14 C. W. N. 895; Kalagara Ramanna 
v. Kalagara Gangayya; 23 Ind Cas. 778 and Lakshman 
Dada Naik v. Ramchandra Dada Naik, T 1. A. 181; 4 
Sar: P. C. J. 173; 7 C. L. R. 820; 5 B. 48 (P. 0.), 
referred to. 


Appeal from the decree of the District 
Judge, Lucknow, dated the 23th May 1914, 
upholding the order of the Subordinate 
Judge, Bara Banki, dated the-23rd December 
1913: 

The. Hon'b]ë Syed’ Wazir Hasan and Syed 
Ali Mohammad; for the Apoellant. 

- Mr. Mumtaz Husain, for Respondent No. 1, 
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JUDGMENT.—The above three appeals 
which arise out of one case can be conveniently 
disposed of in one judgment. 

Mata Din Singh, plaintiff, brought the suit 
out of which these appeals have arisen, on the 
allegation that he and his brother were the 
nearest reversioners (though 14 degrees 
removed) to one Daljit Singh, who died 
some 18 years before the institution of the 
suit, leaving him surviving a widow Musammat 
Phuljhari Kuar and a daughter-in-law 
Musammat Chhabraj Kuar. The former of 
these ladies is dead; the latter is still alive. 
Musammat Pholjhari Kuar executed a sale- 
deed of certain property comprised in list A 
attached to the plaint in favour of Khan 
Bahadur Mir Buniyad Husain, Talukdar 
of Qadipur, on the 19th November 1898 
for Rs. 4,000. Defendants Nos. 2 to 20 
are subsequent transferees of portions of 
this property. Musammat Phuljhari Kuar 
also executed a deed of relinquishment 
on the 3rd of June 1896 of her rights 
in the property in list B attached to 
the plaint in favour of Raja Bhagwan 
Bakhsh. In this deed she talked of the 
property as the str of her husband and set out 
her fear of an ejectment suit. Musammat 
Chhabraj Kuar executed a deed of re- 
linqnishment of her share in that same pro- 
perty in favour of the same Raja Bhagwan 
Bakhsh on 5th November 1898, receiving 
from him in return a lease for a term of her 
life in respeet of 8 bighas 14 biswas. The 
plaintiff alleged that these ladies, having only 
a life-interest, had no power to make these 
alienations which were without legal neces- 
sity. He, therefore, claimed to be put in pos- 
session of one-half of the property comprised 
in lists A and B. The plaintiff also claimed 
mesne profits for three years. 


The defendants raised a number of points 
in their pleadings on which issues were 
framed and findings had. It was pleaded 
that the plaintiff was not the nearest rever- 
sioner to Daljit Singh, and, therefore, not 
entitled to bring this suit. It was further 
pleaded that the transfers were valid and 
for legal necessity, that Daljit Singh had 
no sir lands other than the land comprised 
in the sale to Khan Bahadur Міг 
Buniyad Husain defendant, that in any 
ease the defendants being transferees in 
possession under a bona fide claim of title 
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could mot be held liable to pay mesne profits, 
nor could the plaintiff have been entitled to 

mesne profits, for it was urged that, in case 

partial legal necessity were proved and the 

plaintiff were held entitled to possession on 

repayment of the amount found to have been 

paid by the vendees on account of that 

legal necessity, he would not be en-. 
titled to enter upon the land until that 

sum was paid. It was also pleaded on 

behalf of Musammat Chhabraj Kuar that she 

was in possession of the land which she 

transferred to Raja Bhagwan Bakhsh in 

lieu of her maintenance and that she was 

entitled to transfer it, if she wished, 

at any rate for her lifetime. 

It was further pleaded on behalf of Khan 
Babadur Mir Buniyad Husain that in addi. 
tion to paying Rs. 4,000 Һе had also to pay 
Rs. 8 а month for maintenance to Musammat 
Phuljhari Kuar his vendor and that accord- 
ingly he paid to her the sum of Rs. 432 (the 
payment of this amount is not disputed), and 
that this was also a payment for legal neces- 
sity. 


The Court of first instance found that 
the plaintiff, with his brother, was the 
nearest reversioner to Daljit Singh and, there- 
fore, entitled to bring the present suit. 1% 
found that Rs. 3,182-4-9 had been paid on 
account of legal necessity, that no legal 
necessity bad been proved to exist as to the 
remaining money paid, and that the plaint- 
iff was entitled to recover possession of one- 
half of the property with proportionate costs, 
subject to payment within six months of a 
sum of Rs. 1,591.9.41, and that he was 
entitled to mesne profits which would be 
determined in the final decree. The Courts 
below seem hardly to have appreciated the 
fact that the transfers in favour of Raja 
Bhagwan Bakhsh of specific lands of Daljit 
Singh was made before the transfer of 
the entire property to Khan Bahadur Mir 
Baniyad Husain; and they do not seem to 
have considered at all Musammat Chhabraj 
Kuar’s claim that she was in possession in 
lien of maintenance, nor the question whe- 
ther she was entitled, or not entitled, to 
make a complete alienation, or was at least 
entitled to alienate her life-interest, in which 
case her transfer could not be set aside and 
possession decreed during her lifetime. The 
case is not a very complicated one: but at the 
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same time it would appear that Musammat 
Chhabraj Kuar’s plea was, so to speak, 
“crowded out.” 

The learned Judge of the lower Appellate 
Court commences his judgment by noting 
that two appeals had been filed in his Court, 
one by Khan Bahadur Mir Buniyad Husain, 
ethe other by Raja Bhagwan Bakhsh. Asa 
matter of fact Musammat Chhabraj Kuar 
joined with Khan Bahadur Mir Buniyad 
Husain in the appeal No. 44, Her position 
seems to have escaped the notice of the 
learned Judge also. In view, however, of 
ihe order I propose to pass it will not be 
necessary that any remand should be made. 
The lower Appellate Court dismissed the 
appeals. Tt agreed with the Court of first 
instance that the pedigree on which the 
plaintiff relied was proved, and it agreed 
that Вя. 3,182-4-9, and no more, had been 
proved to be paid for legal necessity. It 
was also urged upon that Courtthat the sale 
should not be set aside, where necessity had 
been proved for the bulk of the consideration- 
money. That plea also it refused to con- 
sider. Khan Bahadur Mir Buniyad Husain, 
Raja Bhagwan Bakhsh and  Thakurain 
Chhabraj Kuar have all filed appeals in this 
Court (Nos. 381, 413, 414 of 1914, respec- 
tively). Pleas common to all the appeals 
are, whether the settlement pedigree is in- 
admissible in evidence, that the right of the 
plaintiff to bring the suit is not established, 
that no claim for mesne profits is maintain- 
able, that the entire consideration for the sale 
constituted legal necessity and that at any 
rate the balk of the consideration having been 
paid to meet legal necessity, the sale in 
question was not liable to be set aside. The 
appeals of Raja Bhagwan Bakhsh and 
Chhabraj Kuar have also referred to the 
right of the two ladies to execute the two 
deeds of relinquishment in the former’s 
favour. The appeal of Khan Bahadur Mir 
Buniyad Husain l propose to allow and to 
dismiss the suit in its entirety, and the other 
two appeals-will, therefore, be decreed along 
with it. As I have noted, the lower Courts 
do not seem to have gone at all deeply into 
the question of these two deeds of relinquish- 
ment. The two ladies are supposed in 1896 
and 1898 to have executed a deed of relin- 
quishment of their proportionate shares in 
certain fields, the sir and khudkasht of Daljit 
Singh, for no apparent consideration. But 
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Musammat Phuljhari Kuar made at a date 
later than both these transfers а complete 
and unqualified transfer in favour of Khan 
Bahadur Mir Buniyad Husain. From that 
transfer nothing was excepted and in his 
pleadings Khan Bahadur Mir Buniyad Husain 
has definitely set out that nothing was 
excepted in the transfer to him. Had the 
reversioner proved his right to possession of 
the property in list А, in which all wasinelud- 
éd, it might have been necessary to remand 
the case for inquiry into these two deeds of 
relinquishment, and for a distinct finding as 
to whether these fields in list B are in the 
possession of Raja Bhagwan Bhaksh or 
of Khan Bahadur Mir. Buniyad Husain; 
and, therefore, whether, when a decree 
for possession was to be passed in favour 
of the plaintiff, that decree should or 
should not include these particular fields. 
In the circumstances, as I have noted above, 
this will not be necessary. 

The grounds of appeal which deal with 
the ‘pedigree, and with the question as to 
the plaintiff not being the nearest rever- 
sioner to Daljit Singh, have been dropped; 
and if is admitted now for the purpose of 
these appeals that that question cannot be 
opened, and that if a decree can be obtained 
it is the plaintiff who would be entitled to 
it. A 

I have next to deal with the question of 
legal necessity. The Rs. 3,182-4.9 for 
which legal necessity has been found to have 
existed consists of Rs. 2,800 principal and 
interest due and paid to one Kamakbya Din 
and Rs. 382.4-9 due and paid to the Court 
of Wards under adecree. As а matter of 
fact orly Rs, 2,500 had been quoted in the 
sale-deed itself on account of Kamakhya 
Din’s previous mortgage, while Rs. 400 had 
been quoted asike amount payable to the 
Court of Wards. Rs, 2,800 were indeed 
left for payment to Kamakbya Din, Rs. 2,500 
оп the mortgage and Rs. 300 ona deed of 
further charge, which has not been found 
proved to have been executed for legal 
necessity, the whole Rs, 2,800 was, however, 
paid to him as above for legal necessity, 
The items which have not been allowed are 
as follows: Rs. 432 paid to Musammat 
Phuljbari Kuar at Rs. 8 a month, Rs. 600 
paid to а prior encumbrancer Shanker 
Dubey, and Rs, 200 cash paid at registration 
to Musammat  Phuljhari Kuar. It will 
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that although the 
sale-deed was for Rs. 4000 Khan 
Bahadur Mir  Buniyad Husain claims 
that under that deed he had to pay Rs. З а 
month to Musammat Phuljhari Kuar, that 
he paid Rs. 432 accordingly, and that, 
therefore, Rs. 4,432 and not only Rs. 4,009 
should be considered as the sale-considera- 
tion. The sale-deed was engrossed on a 
stamp of Rs. 40, that is to say, stamp- 
duty was paid on a consideration of 
Rs. 4,000. The vendee was а talukdar 
and the vendor was a poor widow who had 
encumbrances to discharge, to do which she 
was forced to divest herself of what pro- 
perty she had. I am inclined in the eir. 
cumstances ofthis case to look upon this 
payment of Hs. З a month for the guzara 
of the poor widow of a respectable family as 
a payment ad misericordiam, a payment 
which should not be taken into account in 
considering the present sale. As for the 
item of Rs. 600 this was duly paid by the 
vendee to Shanker Dubey as long ago as 
18th January 1899. The Courts below in 
finding legal necessity not proved in respect 
of this sam have, I think, to some extent, 
been misled by a misconstruction of the 
mortgage-deed and the receipt Exhibit 
A10. There is no doubt that the deed set 
out, and it satisfied the vendee, that this 
payment was required on account of debt 
due from her husband, and there was oral 
evidence, that of the son of Shanker Dubey, 
which, when considered along with the 
documentary evidence, is all the more 
entitled to belief, that this sum of Hs. 000 
was actually owing by Daljit Singh, and 
that no part of it was, therefore, incurred 
by Musammat Phuljhari Kuar. I am of 
opinion that legal necessity ought to be 
found in respeet of this Rs. 600. "There 
remains the item of Rs. 200 paid to Musam- 
mat Phuljhari Kuar. The learned Judge 
remarks: "There is no question of legal 
necessity as regards this." The Court of 
first instance simply says that the payment 
in cash of Rs. 200 to Musammat Phuljhari 
Kuar has not been proved to befor legal 
necessity. But it is usual in documents 
where considerable consideration is involved 
to find a small sum paid in advance to the 
vendor, most of whieh will have to be 
expended in the completion of the sale-tran- 
saction, The sale-deed has to be prepared, 


be remembered 


[1916 


drafted, engrossed upon a stamp, in this case 
of Rs. 40 value, and registered, and I have 
little doubt that a good portion of this pay- 
ment was so expended, and that a good portion 
of it, therefore, might well have been held to be 
made for legal necessity. Taking it, however, 
that legal necessity is not proved the result 
is, on my finding as above, that legal neces- 
sity is found to have been proved for? 
Rs. 3,782.4-9 out of a total consideration of 
Rs. 4,000; and this although the transaction 
took place as far back as 1898. 

It now remains to consider the further 
argument of the apppellant that the bulk of 
the consideration-money being thus proved 
to have been for legal necessity, the sale 
ought not to be set aside. The balance un- 
accounted for is only Rs. 217-11-3. The 
learned Advocate who appears for Khan 
Bahadur Mir Buniyad Husain has expressed 
his willingness to pay this small balance to 
the reversioner if he is instrueted to do so by 
the Court. The lower Appellate Court brush- 
ed this plea aside at once, noting that the 
Privy Council ruling in Deputy Commisstoner 
of Khert representing the Court of Wards v. 
Khanjan Singh (1) was dead against the 
argument of the appellants. The main 
principle as to alienations by Hiudu widows 
is doubtless, as laid down by their Lordships 
in the above case, which is reported as 
Deputy Commissioner of Kheri representing the 
Oourt of Wards v. Khanjan Singh (1) and as 
recognised in a number of other rulings, that 
where partial legal necessity is proved the 


reversioner can claim possession оп 
payment of the amount paid for legal 
necessity. The question for considera. 


tion, however, is how far that principle 
is to be carried. If, for example, an aliena- 
tion has been made for Rs. 1,000, and legal 
necessity has been established for Rs. 995, 
and has not been established for Rs. 5, 
is the Court to npset an otherwise entirely 
bona fide transaction, on which perhaps other 
transactions may have been based? In my 
opinion, to borrow the words of their Lord. 
ships of the Privy Council in Lakshman Dada 
Naik V. Ramchandra Dada Naik (2), the 


). W. N N.474; 4 À. 

. J. 145; 17 M. 283; 9 Bom. L. 
R. 591; 10 O. C. 117 (P. С.); 84 2. 
(2, ТІ. А. 181; 4 Sar. P 70. L. R. 320; 
5 B.48 (P. С.). 
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question is not so much whether an admitted 
prineiple of Hindu Law should be carried to 
its;apparently logical consequence, as what 
are the limits of an exceptional doctrine 
established by modern jurisprudence? As 
far back as 1874, Sir Barnes Peacock in 
delivering the judgment of their Lordships 
"in the well-known ease of Gérdharee Тай v. 
Kantoo Тай (3) held that it is not because 
there was a small portion which was not 
accounted for that the son has aright to turn 
out the bona fide purchaser who gave value 
for the estate, and to recover possession of it 
with mesne profits. In that case it was 
preved that the purchase-money for the 
estate was paid to the bankers of the father, 
that credit was given to the bankers for the 
amount, that the money was applied partly 
to pay off a decree, partly.to pay off the 
balance, which was due by the father to the 
bankers, and partly to pay off the Govern- 
ment revenue, and that then there was some 
small portion of which the application was 
not accounted for. In 1910 a case was 
before a Beneh of the Calcutta High Court 
[Felaram Roy v. Bagalanand Banerjee (4)] 
where a Hindu widow had exeeuted a 
permanent lease for Rs. 125. The Dis- 
trict Judge following the Court of first 
instance found that the debt to pay which 
the lease was given amounted to Rs. 100, 
and .as the widow had taken Rs. 125 he 
was of opinion that there was not sufficient 
legal necessity for taking this further sum 
of Hs. 25, and he considered, therefore, that 
the case was a proper one for the application 
of the method adopted and approved by their 
Lordships of the Privy Council in Deputy 
Commissioner of Khert representing the Court of 
Wards v. Khanjan Singh (1). In setting 
aside the decree of the Courts below, and 
dismissing the plaintiff's claim to set the 
lease aside, their Lordships remarked: "It 
would manifestly be impossible,and possibly 
prejudicial to the interest of the estate, if 
the widow were to be held to be bound in 
every instance to sell property for payment 
of.a debt due from her husband for exactly 
the sum due to the creditor, and we are 
of opinion that their Lordships of the Privy 


(8) 1L A. 321; 22 W. R, 56; 3 Bar. P. C, J. 380; 14 
В, I. R. 187 (P. C^. 
(4) 6 Ind. Cus. 207; 14 C, W. М, 595, 
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Council did not intend to lay down any such 
rule In 1914 a Bench of the Madras 
High Court had to deal with a somewhat 
similar question in Kalagara Ramanna v. 


Kalagara Gangayya (5). In that сазе 
the price paid for the property in a 
bona fide sale by a Hindu widow was 


Rs. 1,200, out of which Rs. 1,022 was to 
pay offa debt or debts which’ the widow 
was legally justified in paying out of the 
corpus of the estate, while as regards the 
balance of Rs. 275 there was no justification 
for obtaining that money by sale of the 
land. Here again the Courts below appear 
to have followed Deputy Comwmnissioner of 
Kheri representing the Court of Wards v. 
Khanjan Singh (1), but the learned Judges 
of the High Court did not consider that 
the facts justified the decree which the 
District Judge had made, and accepted the 
view taken of this question іп Felaram Koy 
v. Bagalanand Banerjee (4). The question 
as to whether the reversioners were entitl- 
ed to this sum of Hs. 278 their Lordships 
declined to consider, understanding that 
the alienee had undertaken to pay this sum 
to the reversioners. The present isa much 
stronger case than either of the two which 
I have quoted, inasmuch as out ofthe con- 
sideration of Rs. 4,000 only Rs. 217 remains 
unaccounted for, out of which Rs, 200 
represent a sum as regards a good portion 
of which the widow was probably entitled to 
bind the estate. It isalso worth noticing 
in this present case that the setting aside 
of this sale-deed would adversely affect all 
the transfers under which defendants Nos, 2 
to 20 have acquired title from the original 
alienee. I find, therefore, that, while Deputy 
Commissioner of Kheri representing the Court 
of Wards v. Khanjan Singh (1)”............ 
adopts, as it appears, a principle......., n 
and approves a principle which must ordi- 
narily apply in cases of alienations by а 
Hindu widow, yet exceptional circumstances 
may arise, such as where almost the whole ` 
of the consideration-money is proved to be 
paid for legal necessity, and only a small 
amount remains to be unaccounted for, where 
the alienation should not be set aside, I find 
also that such circumstances do arise in the 
present case. 


(5) 23 Ind, Cas, 778. 
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The appellant Khan Bahadur Mir Buniyal 
Husain, having offered to deposit Rs. 217-11-3 
to the credit of the reversioner, it does not 
become necessary for me to determine whe- 
ther or not in equity he ought to b» ordered 
so io do. 

On this finding no necessity remains for a 
finding on the question of the liability of the 
appellant to pay mesne profits. 

I, therefore, allow these appeals, set aside 
the decree of the Courts below and dismiss 
the suit. The appellants шау have their 
costs throughout; but from the costs due to 
Khan Bahadur Mir Buniyad Husain shall 
be deducted the sum of Rs. 109-13-6; which 
represents the plaintiffs one-half of the 
balance of Rs. 217-11-3 which this appellant 
has expressed his desire to pay. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
First Отуп APPEAL No. 1141 or 1905. 
July 7, 1906. 
Present:— Mr. Justice Rattigan and 

Mr. Justice Chitty. 
MATHU MAL--PLAINTIFF— APPELLANT 


versus 
KIDAR NATH-—DzreNDANT— RESPONDENT. 

Hindu Law— Alienation by widow— Suit by daughter's 
son for possession Improvements effected by vendees 
without knowledge or consent of plaintiff —Compensation 
—Hreciion of temple within compound of house, 
whether improvement, 

Plaintiff, who alleged himself tobe the daughter's son 
ofthe lastmale owner, sued for possession of a certain 
house and compound, contending that the alienation, 
made by the latter’s widow in favour ofthe defendants 
was not for legal necessity and, consequently, void as 
against him. The Will executed by the widow 5 
years before suit spoke of the plaintiff as “daughter’s 
son by relationship.” Itappeared that the defendants 
had built a temple in the compound and an upper 
storey to the house itself, had sunk a well and 
effected certain other repairs: 

Held, (1) that the statement in the Will was a 
very weighty piece of evidence in the plaintiff's 
favour and that under the circumstances the only 
reasonable inference was that he was the daughter’s 
son Fo last male owner by another wife; (р. 68, 
col. 1. 

(2) that the sale, nob having been made for legal 
necessity was not valid as against the plaintiff; (um 
68, col. 1.] 

(3) that, as there was no evidence to show that 
plaintiff knew of, or acquiesced in, the making of any 
of the so-called improvements and the defendants 
had purchased from a widow whose estate they 
must have known to be of a limited nature, it was 
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nob unreasonable to hold that any improvements 
effected by them were done at their own risk; [р. 68, 
со]. 2.] 

(4) that the erection of a temple in the com- 
pound could not be regarded as an improvement and 


the defendants were at most entitled toremove their 


materials; [p. 68, col. 2; p. 64, col. 1.] 
Premji Jivan Bhate v. Haji Cassum Juma Ahmed, 
20 B. 298, followed. E 
(6) that inasmuch as the other repairs were 
effected some 15 years before suit and the defendants 
had had during all these years the benefit of the pro- 
perty andthe repairs, the plaintiff could not be made 


to pay the full amount expended by the defendants. - 


[p. 68, col. 2.1 


First appeal from the order of the District 
Judge, Delhi, dated the 7th September 1905, 
dismissing the plaintiff's suit. 


Mr. Shadi Lal, for the Appellant. 
Messrs. lshwor Dass, Dwarka Dass and 
Girdhart Lal, for the Respondent. 


JUDGMENT.— Plaintiff sues for posses- 
sion of certain house and compound situate 
at Delhi * * *. He (the District Judge), 
however, dismissed the suit оп the ground 
that plaintiff, though found to be the son of 
Musammat Parbati, bad not established the 
allegation that Musammat Parbati was the 
daughter of Bishan Lal Plaintiff has 
appealed against the decree and the case 
has been very fully argued before us. 

The questions which we have to decide are 
(1) whether Musammat Parbati was the 
daughter of Bishan Lal; (2) whether Bishan 
Lal hada son by Musammat Mania, who 
survived him; (3) whether the suit is barred 
by limitation; (4) whether the sale was for 
necessity and (b) to what, if any, compensa- 
tion are defendants entitled if it' be held that 
plaintiff had proved his kinship to Bishan 
Lal. 

The first question is admittedly one of some 
difficulty. Bishan Lal died before the Mutiny 
and the alleged mother of Musammat Parbati 
is said to have died still earlier. It is, there- 
fore, not surprising that the oral evidence 
produced by plaintiff in support of his 
allegation is not of a very convincing charac- 
ter or that the witnesses’ statements are 
mostly mere hearsay. But Musammat Munia 
herself must undoubtedly. have shown the 
true facts of the case and the witness 
Khairati, who is over 70 years of age and 
a first cousin of the deceased Bishan Lal, 
may also be reasonably credited with an 
intimate knowledge of the affairs of the 
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family. This being so, it is, we think, a 
very strong point in plaintiffs favour that 
Musammat Munia, in the Will executed 
by, her on the 22nd November 1899, speaks 
of the plaintiff as a relative on her hus- 
band’s side, as related to her as a ‘sort of 
daughter's son” (rishte men nawasa). The 
District Judge regards this expression as 
eurious and thinks that it indicates some 
qualifieationintherelationshipofgrandson. 1t 
certainly does, but thequalifieation is perfectly 
- reasonable and correct. Musammat Munia was 
obviously aware of the fact that plaintiff 
was not her own daughter's son and equally 
naturally she did not describe him as such. 
But if he‘was (as he alleges) the son of 
her husband’s daughter by a former wife, 
she would not have unnaturally referred to 
him as “a kind of daughter's son," when 
she speaks of her husband’s relations. Atall 
events, we have her clear admission that 
plaintiff was “in a sense” her daughter’s 
son and we know she had herself no daugh- 
ter. The only inference, therefore, that can 
in reason be drawn is that plaintiff is the 
son of a daughter of Bishan Lal by an- 
other wife and that Musammat Munia recog- 
nised him as such. In our opinion this 
admission on her part is a very weighty 
piece of evidence in favour of plaintiff. 

We entirely concur with the District Judge 
in his finding that the sale cannot be held 
to be valid on the ground that it was 
effected for necessity. * Ы * * 


Under these circumstances we are justified 
in holding that plaintiff has fully establish- 
ed his contention that he is the daughter’s 
son of Bishan Lal. The next question is 
whether Bishan Lal had a son by Musammat 
Munia and, if so, whether that son, who 
admittedly died at an early age, survived 
his father. * 

The last question is are the ТЕЕ 
-are entitled to any, and, ifso, to what 
compensation for improvements alleged to 
have been made by them. The District 
Judge finds that Musammat Parbati, plaintiff's 
mother, in no way acquiesced in defendant’s 


. treatment of the property and that plaintiff 


himself only acquired an active interest in 
the property when his mother died in 
1889. But be holds that if plaintiff is 
to get a decree it must be on the con- 
dition of paying a (sum of Rs. 7,000 
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by way of compensation to defendants, 
because even if plaintiff did not consent 
to the buildings and repairs made by de- 
fendants, he did not object to the same. 
The learned Judge admits that defendants 
have for many years had the benefit of their 
expenditure on the house, but he holds that 
it is only equitable that plaintiff, if he is to 
succ ed, should pay "something of this expen- 
diture." 

The alleged improvements effected by de- 
fendants are as follows:— 

(1) the building of a temple in the com- 
pound. The value of this temple is estimated 
at Rs. 2,700; 

(2) the sinking of а wellsaid to have cost 
Rs. 300; 

(3) the building of an upper storey to the 
house valued at Hs. 2,500, and 


(4) repairs to the house valued at 
Rs. 1,500. 
There is no evidence whatever to show 


that plaintiff knew of, or acquiesced in, the 
making of any of these so-called improve- 
ments and, as defendants had purcbased from 
& widow whose estate they must be taken 
to have known was of в limited nature, it is 
not unreasonable to hold that any improve. 
ments effected by them were done at their 
own risk. Nor is it easy to understand why 
plaintiff should be compelled to pay for the 
erection of а temple in the compound of the 
house, ап erection which he may himself 
regard as detracting from, rather than 
adding to, the value cf the house. The 
repairs again were effected some 15 years 
before suit and we cannot agree that 
plaintiff should be made to pay the full 
amount said to have been expended by defend- 
ants in effecting those repairs. For al] these 
years the defendants have had the benefit 
of the property and of the repairs made by 
them and a very considerable deduction would 
have to be made for depreciation by reason of 
ordinary wear and tear. Upon the whole, 
we think that if plaintiff is made to pay а 
reasonable sum as compensation to defend- 
ants for their expenditure upon the upper 
storey and the well, t.e, asum of, say, 
Rs. 1,400 (which represents half the alleged 
expenditure thereon by defendants), no 
further demand can reasonably be made 
upon him. As regards the temple, we think 
that upon the principle laid down in Premji 
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.Jévan Bhate v. Haji Оаѕвит Juma Ahmed (1) 

defendants are at most entitled to remove 
the materials, but cannot ask for compensa- 
tion in money. We accordingly hold that 
plaintiff is entitied to a decree for possession 
ofthe property, conditional on his paying 
Ез. 1,400 to defendants, and that in the 
event of plaintiff complying with the con- 
ditions of this decree defendants sball be 
entitled to remove the materials of the 
temple within a period of three months 
from the date of plaintiffs compliance as 
aforesaid. The.appeal is accepted with costs 
throughout. 


Appeal accepted, 
(1) 20 B. 298. 


ОСОН JUDICIAL COMMISSIONER'S 
COURT. 
Civis Revision Petition No. 161 or 1914. 
March 24, 1915, 
‚ Present: —Mr. Lindsay, J. C. 
DEBI BAKHSH SINGH AND OTHERS— 
DEFENDANTS— APPLICANTS 
versus 

Lala PARSHOTAM DAS PLAINTIFF, 

CHANDRAPAL SINGH AND ANOTHEt— 


Derenoants OPposrrg Panty. 

Civil Procedure Code (Act V of 1908), О. XXXIV, r. 
1- Mortgage — Foreclosure swit-—Parties, necessary— 
Joint Hindu family—Mortgagor, sons and grandsons 
of, whether ought to be made defendants. 

The rule that a plaintiff-mortgagee cannot be 
allowed to frame his suit so as to draw into contro- 
yersy the title of a third party who is in no way 
connected with the mortgage and who sets up a title 
paramount to that of the mortgagor and the mort- 

gee, does not apply to acase where the parties, 
who are seeking to be made defendants inthe suit 
for foreclosure, are alleged to be members of a joint 
ЕЕ family along with the mortgagor. [p. 65, 
col, 1. 

Jaggeswar Dutt v. Bhuban Mohan Mitra, 33 C. 425; 
3 С. L. J. 205, Gokul Chandra Roy v. Rameshwari 
Chowdhurant, 11 104, Cas. 820; 14 C.L.J. 108, 
referred to. 

In all such suits, notwithstanding that the manager 
is a party, the Court should not hesitate to add as a 
party any member of the family who applies to be 
made a party, so as to enable him to put forward any 
defence which he desires to make including a defence 
challenging the mortgage as not having been made 
for family necessity and family purposes. [p. 65, col. 
2.] 

Hori Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 34 
aA. 049; 9 A. L, J, 819, followed. Ë 
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Application against the order of the Sab- 
ordinate Judga, Bara Binki, dated the LLth 
December 1914. 

Mr. Mohammed Wasim holding brief , of 
Pandit Gokaran Nath Misra, for the Appli- 
cants, 

Mr. 4, P. Sen, for the Opposite Party. 


JUDGMENT.—The facts of this сае 
are as follows. <A suit was filed in the Court 
of the Subordinate Judge of Bara Banki 
against two defendants Chandrapal Singh 
and Lala Ram Prasad. The plaintiff was 
one Parshotam Das and he sued for fore- 
closure of a mortgage executed in his favour by 
the first defendant Chandrapal Singh. The 
mortgaged property consists of an 8-annas 
sharein two villages. The defendant No, 2 
Lala Ram Prasad was impleaded as a subse- 
quent mortgagee. A defence was filed by 
the mortgagor Chandrapal Singh in which 
he stated that he had sons and grandsons 
who were members of a joint family with 
him. He alleged that the mortgaged pro- 
perty was joint family property and that 
these sons and. grandsons were interested 
in itand suggested, therefore, that they 
were fit persons to be made parties in the 
suit. A replication was fled by the plaintiff, 
in which he stated that he had по know- 
ledge as to whether Chandrapal Singh had 
any sons or grandsons or whether the pro- 
perty was ancestral or not. lt was added 
in the replication that if -tbe property were 
deemed to be ancestral, then. it could be 
taken that the suit was brought against 
Chandrapal Singh as manager of a joint 
Hindu family. Subsequently the sons and 
grandsons of Chandrapal Singh applied to 
the Court to be impleaded as defendants, 
and on this application an ex parte order 
was passed by which they were made 
defendants. The plaintiff subsequently ap- 
plied to have this ex parte order set aside 
and to have these defendants discharged 
from the case. The learned Subordinate 
Judge set aside the order and directed the 
names of the sons and grandsons of Chan. 
drapal Singh to be removed from the record, 
The ground upon which he made this order 
was that they were strangers to the mort- 
gage and that an adverse title could not 
be called in controversy in the mortgage 
suit. In their application which was dated 
the 7th of September 1914, these sons and 
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grandsons of Chandrapal Singh pleaded 
that the mortgaged property was ancestral 
and that they had an interest in the 
property as such. They also stated that 
Chandrapal Singh had no power to mort- 
gage the ancestral property, nor could he 
by doing so destroy their rights in it. 

. Àn application is now made for revision of 
this order of the Subordinate Judge, on the 
ground that he acted illegally and with 
material irregularity in removing the names 
of Chandrapal Singh’s sons and grandsons 
from the record on the ground that they 
were unnecessary parties. It is argued 
that under Order XXXIV, rule 1, all mem- 
bers of a joint Hindu family who have an 
interest in the mortgaged property are neces- 
sary parties, who should be joined in order 
that an effectual and final decision of а 
suit? may be come to. I have heard the 
question argued on both sides by learned 
Counsel and 1 am of opinion that the order 
of the Subordinate Judge should be set 
aside. While no doubt the general rale is 
that a plaintiff mortgagee cannot be allowed 
to frame his suit so as to draw into contro- 
versy the title of a third party who is iu 
"по way connected with the mortgage and who 
sets up a title paramount to that of the 
mortgagor and mortgagee, the rule,-as has 
been pointed out in various judgments, is 
notan inflexible one [cf. Jaggeswar Dutt v. 
Bhuban Mohan Mitra (1) and Gokul Ohandra 
Roy v. Rameshwart Ohowdhurani (2)]. But it 
appears to me that the rule cannot be mide 
to apply to a case like the present where 
the parties who are seeking to be made 
defendants in the suit for foreclosure are 
alleged to be members of a joint Hindu 
family along with the mortgagor. It сап. 
not, I think, be argued with reason that the 
members ofa joint Hindu family stand upon 
the same footing as third persons who are 
entire strangers to the property. The father 
ina joint Hindu family has special powers 
of dispoing cf ancestral property —a power 
which, if exercised in certain circumstances, 
results inan alienation which may be binding 
upon the other members of the family. 
This fact, іп my opinion, is suffü:ient to 
distinguish the case of members of a joint 
family seeking to be made parties in а suit 


like the present from the case of a stranger 
(1) 83 C. &:5; 3 C. L. J. 205. 
(2) 11 Ind. Uns 826; 14 C. L. J. 108. 
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who could not in any way bs bound by deal- 
ings with his property made by a person 
with whom he had no connection what- 
ever. That the members of a joint Hindu 
family are proper parties to a suit like the 
present seems to me to be clear on the 
authority of the Full Bench ruling which 
is reported аз Hort Lal v. Nimman 
Kunwar (3). There, it is true, the 
question for discussion was whether the other 
members of a joint Hindu family were, in 
a suit brought to enforce the mortgage, 
sufficiently represented as defendants by the 
managing member and it was held that they 
were and that the suit could not fail hy 
reason of non-joinder of the other members 
of the family; but the raling clearly implies 
that all the members of a joint Hindu family 
are proper parties in such a suit and must 
be joined as such, either directly or indirectly 
through the managing member of the family. 
In this connection [ may refer to the obser- 
vations of the learned Chief Justice at page 
555* of the report in the case just cited: “I 
am very far from saying that a plaintiff in 
a mortgage suit would be pradent in refrain- 
ing from making as many members of the 
family as possible parties fo the suit. On 
the contrary, in all suits, and pirticalarly in 
saits in which the mortgage was made bya 
manager and there isany possible question 
of the mortgage not having been made for 
legal necessity or a family purpose, tha 
plaintiff would be wise to makeall or аз 
many mambars of the family as possible 
parties, so that they may ba bound by the 
resul& of the suit. Farthermore, [ am of 
opinion that in all such suits, notwithstanding 
that the manager is a party, the Court 
should not hesitate to add as a pirty any 
member of the family who applies to be 
made a party, soas to enable him to pat 
forward any defence whieh he desires to 
make, including, of coarse, a defence chal- 
lenging the mortgage as not having bean 
made for family necessity and family pur- 
poses.” These remarks seem to mo to apply 
to the facts of the present case and [I agree 
entirely with all that is contained in them, 
I am of opinion, therefore, that the reason 
given by the Subordinate Judge for remov- 
ing the names of the applicants from the 
(3) 15 Ind Cas. 120; 34 A. 519 2 A. L. J. 819. 
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array of defendants was not a good one and 
has no application in the cireumstances of 
this case. I allow this application for revi- 
sion, set aside the order of the Court below 
and direct that the names of the applicants 
be restored to the record as defendants. 
The applicants will get their costs in this 
Court. 


Application accepted. . 


OUDH JUDICIAL COMMISSIONER’S 
COURT. ak 
First CiviL Appgar No. 53 or 1914. 
- May 10, 1915. 
Present; —Mr. Lindsay, J. C. f 
SURAJ BALI AND orHERS—DEFENDANTS— 
APPELLANTS 


I versus 
ТОК CHAND AND OTHERS— PLAINTIRES— 


RESPONDENTS. 

Evidence Act (I of 1872), s.82, cl. (5) — Pedigrees 
filed in Settlement Courts —Admissibility in evidence— 
Hindu Law—Pleadings—Custom different from one 
already pleaded set up at late stage—Exclusion of 
daughters and their issue from inheritance—Custom— 
Custom deducible from wajib-ul-arz, rule as to —Wajib- 
ul-arz, interpretation | of—"Aulad," meaning of— 
Acceleration of estate —Consent^ of interposing hei’, 
effect. of. - 

Pedigrees filed in the Settlement Courts are only 
admissible under the provisions of section 82, clause 
(5), of the Evidence Act, and in order to make 
them admissible as the statements of deceased 
persons relating to family connections it is neces- 
sary to show that the person who made the state- 
ment had some special means of knowledge with 
regard to the relationship which is deposed to, 
which knowledge can be presumed in the case of the 
members of the family or inthe case of persons 
Pri: related to the family. Гр. 68, col 2; p. 69, 
col. 1. 9 

A defendant cannot be allowed to seb up аё а 
late stage of the proceedings a custom different 
from that pleaded in the written statement. [p. 69, 
col. 2. ES: . 

Although a custom” of exclusion of daughters and 
their issue from inheritance may not be expressly 
recorded in a wajtb-ul-arz, it is permissible to 
deduce the existence of such a custom by reference 
to the various other provisions of the wajib-ul.arz 
read аз а wholo, but where such a custom is set up, 
not expressly but by way of implication, there must 
be very clear grounds io justify the inference ihat a 
custom so repugnant to the personal law of the parties 
does in faot exist. [p 70, col. 2.] 


А. wajib-ul-arz dealt with matters of inheritance 
as follows:— 


> 
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“Women who are without issue (awlad) are per- 
mitted to hold the shares of their husbands without 
any power of transfer. After the decease of child- 
less widows the property devolves upon the uncles 
and nephews of their deceased husbands and 
thereafter upon the more remote collateral male 
relations. If a co-sharer or his widow, owing to there 
being no son, transfers his share during his or «her 
lifetime to his daughter or her issue and puts them 
in possession of the same, then they can get it” 
(agar koi hissudar ya aurat hissadar ba wajeh na 
hone ашай ke dukhtar ya ашай dukhtari ko hin 
hayat apne men hissa apna dekar qabza karadewe to 
pa sakta hat)”: . ч 

Held, that the word “ашай,” wherever used alone 
in mc passage, meant male issue only: [p. 70, 
col. 2. 


that no inference as to а custom of exclusion of 
daughters and their issue from inheritance could 
bedrawn from the above entries; [р. 71, col. 1.] 


thab the concluding passage indicated merely au 
extension of the powers of a childless ‘widow in 
the matter of disposing of the estate of a deceased 
husband in favour of a daughter or a daughter's 
son. [p. 70, col. 2.] 

No question of acceleration of estate cau ariso 
when the person to whom the property: has come 
does not happen to be- the next heir, even though- 
the interposing heir be a consenting party to such 
coming of the property. [р. 71, col. 1.] 

Musammat Raja Dei v. Umed Singh, 13 Ind. Cas. 
632; 9 A. L. J. 168; 34 A. 207 at p. 210 and Raja Indra 
Bikram Singh v. Babu Chandika Bakhsh Singh, 11 Ind. 
Cas. 676; 14 О. О. 170, referred to. 


"Appeal from the decree of the Subordinate 
Judge, Mohanlalganj, dated 3lst March 
1914. 

Mirza Sami Ullah Beg and Babu Ishurt 
Prasad, for the Appellants. 

Babus Bisheshwar Nath Srivastava and 
Har Dayal, for the Respondents. 


JUDGMENT.—The suit" out of which 
this appeal has arisen was brought for the 
recovery of a 4-anna 5-pie 154-krant share 
situated in the village of Beli. The pro- 
perty was described as having belonged. to 
one Debi Ahir. The plaintiffs inthe suit 
claimed to be the nearest reversioners of 
Debi and they alleged that they were 
entitled to possession of the share in ques- 
tion from September 1908, the date on which 
Debi’s daughter Musammat Gangi died. 
The facts of the case are somewhat com- 
plicated. It is admitted that Debi Ahir 
was the owner of the property in suib and 
it appears that he died after the second 
summary Settlement, in Ondh, leaving a 
widow Musammat Mulia. He also left a 
daughter Musammat Gangi who hada son 
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Bhagwant. It is proved that the widow 
came into possessign of the share in ques- 
tion. In fact there is evidence on the record 
to show that she obtained a decree for the 
share at the time of the Regular Settlement. 
Having obtained this decree which, it may 
be noticed, was expressed to have been 
Branted to her in her own rigbt and on 
behalf of her co-sharers, if any, Musammat 
Mulia on the 29th of July 1869 made an 
application to the Settlement Officer asking 
that the name of her grandson Bhagwant 
might be recorded in the village papers. 
The result of this application was that 
Bhagwant’s name was recorded in the 
papers as being an owner of a 4-anna, 6-pie 
share. There is evidence to show that this 
application for mutation which. was made 
by Musammat Mulia was opposed by two 
persons Kusher and Ballu; of these Kusher 
is the father of the plaintiffs Nos. 4 to 6 in 
the present case. The property seems to have 
remained in possession of this man Bhagwant 
up till the llth of November 1904 when 
he died. On his death Bhagwant left a 
son named Param Sukh, a widow Musammat 
Chauhana and his mother Gangi. The 
estate descended successively to Param Sukh 
and to Chauhana the widow, and when the 
latter died on the 13th of April 1906 
mutation was effected in the name of 
Musammat Gangi. Jt has already been 
mentioned that this Musammat Gangi was 
the daughter of Debi Ahir and, therefore, 
if the property had descended in the ordi- 
nary way according to the rule of Hindu 
Law, Gangi would have got possession of the 
estate after the death of her mother Mulia. 
This being the state of affairs, the plaintiffs 
came into Court alleging that Musammat 
Mulia had only a Hindu widow’s estate in 
ihe property, that the mutation which 
she caused to be effected in favour: of 
Bhagwant could not defeat the interests of 
the reversioners, even though it were held 
that this mutation order had been made 
with the consent and collusion of Musammat 
Gangi. The property in suit was, at the 
time these proceedings commenced, in the 
possession of defendants Nos. 1 to 4,7 and 
8. They seem to have acquired the pro- 
perty under the -colour of a gift made by 
Musammat Gangi in favour of the 7th de- 
fendant Ram Adhin. Various pleas were 
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raised in answer to the claim of the plaint- 
iffs, but for the purposes of disposing of 
this appeal it is not necessary to refer to 
more than afew of them. The first im. 
portant plea was one by which the defend. 
ants denied that the plaintiffs were the 
reversioners of Debi Ahir (by plaintiffs here 
is meant plaintiffs Nos. 4 to 9, plaintiffs 
Nos. 1 to З are persons who have acquired 
an interest in the claim from the plaintiffs 
Nos. 4to 9). Another plea taken was that 
the property in suit had been transferred by 
Mulia to Bhagwant by an oral gift with 
the result that Bhagwant took an absolute 
estate in the property. The third defence 
was to the effect that under a family custom 
daughters and their sons are in this village 
excluded from inheritance by collaterals. 
It was pleaded, therefore, that by reason of 
the existence of this custom the present 
claim was time-barred, inasmuch as the 
reversioners’ right to sue must have accrued 
at the time of Mulia’s decease which hap- 
pened many years.ago. The Court of first 
instance found in favour of the relationship 
which was asserted by the plaintiffs Nos, 4 
to 9. It also held that there was no custom 
proved by which daughters and their sons 
were excluded from inheritance. The Sub. 
ordinate Judge was further of opinion that 
it had not been proved that there was a 
transfer by Mulia to Bhagwant whick gave 
Bhagwant an absolute estate in the 
property in dispute. The result was that 
the claim of the plaintiffs was decreed. 
There was also a decree for mesne profits, 
the amount of which was directed to be 
ascertained in subsequent proceedings. 

In appeal here three principal pleas are put 
forward on behalf of the defendants- 
appellants. It is argued in the first place 
that the lower Court was wrong in 
holding that the plaintiffs Nos. 4 to 9 
had established their relationship with Debi 
Ahir, The contention isthat these plaintiffs 
failed to make out that they were the nearest 
reversioners. The question of relationship 
was dealt with by the learned Subordinate 
Judge in his decision of the second issue, 
There was both oral and documentary evi- 
dence produced in order to establish the 
relationship which was set up in the plaint, 
Four of the plaintiffs were examined and 
they all of them in the course of their de- 
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positions recited a somewhat lengthy pedigree 
which is reproduced in the judgment of the 
lower Court. Regarding the evidence of 
these witnesses the Subordinate Judge stated 
that had their statements stood alone, he 
would have found it difficult to come to a 
decision favourable to the plaintiffs on the 
question of relationship; but he relied 
principally upon documentary evidence in 
the shape of a settlement pedigree which 
was placed before him, and he also relied 
in a minor degree on certain admissions 
which were made by the witnesses of the 
defendants theniselves tending to'show that 
ihe plaintiffs Nos. 4 to 9 are in fact collateral 
relations of the deceased Debi Ahir. To 
deal with these latter statements first; the 
Subordinate Judge refers in the first instance 
to the deposition of one Basant, who admits 
that he isa prohi? or family priest of this 
family. The family, it may be mentioned, 
belongs 'to the Ahir caste. This man 
Basant in the course of his statement re- 
ferred to certain persons whom he had 
known. One of these was Bhagwan Din 
who was the father of the plaintiffs Nos. 7, 
8 and 9. He also mentions two other 
persons Gopal and Ganga, who were related 
to Bhagwan Din being -in the same line as 
he, and he mentioned also one Ganeshi 
whom he had known, who is still higher 
up in the pedigree relating to the line 
from which the plaintiffs are descended. As 
regards these persons whose names have 
just been mentioned Basant stated that 
they must be agnates of Debi Ahir. He 
also mentioned the fact that AMusammat 
Gangi the daughter of Debi Ahir was re- 
lated as phuphu to Guman plaintiff No. 4 
and Sheo Prasad plaintiff No. 5. To a 
certain extent if must be said that this 
man Basant supports the pedigree which 
was put forward by the plaintiffs in the 
case. He mentions ` &.number of names 
whish are to be found in that pedigree 
and heis able to carry the pedigree several 
degrees back from the plaintiffs themselves. 
Another witness for the defendants named 
Hemraj (D. W. No. 5),..whose age is given as 
55, stated that he knew Mausammat Malia 
the widow of Debi Ahir. This witness 
also states that the plaintiffs belong to the 
same family as Debi Ahir and he waa able 
to give a statement of relationship which 
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corresponds closely with the statement con- 
tained in the pedigree and takes the line up. 
several degrees higher than the plaintiffs. 
Tt is not to be denied, therefore, that the 
story of the plaintiffs regarding their rela- 
tionship with Dehi Ahir was in & measure 
supported by the evidence of certain witnesses 
who were called by the defendants thor- 
selves. The principal piece of evidence, 
however, is the pedigree. This pedigree 
Exhibit No. 5 is proved to have been filed’ at 
the time of the Settlement in connection with 
the preparation of the khewat. It bears an 
endorsement showing that it was admitted 
to the Settlement Record on the 13th of 
March 1867 and it bears the signature of 
an Extra Assistant Commissioner. This 
document purports to be signed on behalf 
of Mulia by one Sheo Prasad, who was her 
son-in-law and apparently also her general 
attorney. Sheo Prasad, it may be mentioned, 
was married to Mulia’s daughter ` Musammat 
Gangi and was the father of Bhagwant, the 
person in whose favour Musammat Mulia 
got mutation made in the Settlement Court 
in the year 1869. Another signature to be 
found on this pedigree is that of Durga 
pattidar. As regards this Durga the learned 
Subordinate Judge points ont that the 
khewat, which was prepared ab the time of 
the Settlement, shows that there was only 
one Durga Ahir а co-sharer in the village 
at the time. This Durga was the son of 
one Khusal whose name appears in the 
pedigree. The contention which is put 
forward in this Court on behalf of the appel- 
lants is that the Subordinate Judge was wrong 
in acting on this pedigree and treating it 
as proof of the relationship which the 
plaintiffs asserted. No doubt, as has been ex- 
plained times and again in various decisions 
of the Court, pedigrees of this nature are 
only admissible under the provisions of 
section 32, clause 5, of the Evidence Act 
and in order to make them admissible as 
the statements of deceased persone relating 
to family connections, it is “necessary to 
show that the person who made the state- 
ment had some special means of knowledge 
with regard to the relationship which is 
deposed to. It is said here that it has nol 
been shown that Sheo Prasad, one of the 
persons who signed this pedigree, wara man 
who had any special means of knowing the 
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relationship existing in the family of Озы 
Ahir, But, as contended by the learned 
Counsel for the respondents, the statement 
which is implied in the pedigree in question 
is not to be taken as the statement of Sheo 
Prasad but as the statement of Masammat 


Mulia, The document shows, as has already 
been mentioned, that Mulia’s name was 
signed on her behalf by her son-in law 


Sheo Prasad and the proper view, therefore, is 
that so far as anythingin this pedigree can be 
taken to imply a statement as to relationship, 
such statement must be deemed to he the 
statement of Musammat Mulia and not cf 
Sheo Prasad; and in any caseif the pedigree 
be treated as containinga statement made by 
Sheo Prasad, it would be idle to contend that 
Sheo Prasad was not a person familiar with 
the family history. 16 is reasonable to 
assume that having been married into the 
family Sheo Prasad must have had con- 
siderable means of knowing what the history 
of the family was. There remains also the 
fact that the pedigree was signed by 
one Durga, who is proved to belong to the 
same family as Debi. It is impossible, 
therefore, to concede in favour of the appel- 
lants that this document was not admissible 
in evidence. It certainly appears to me to 
have been admissible and considering the 
circumstances in which it came to be 
prepared, [ think it must be taken asa very 
weighty evidence in favour of the plaintiffs’ 
case. The Record of Rights was being prepared 
for the village and this family tree was pre- 
paredin order to furnish the Settlement Officer 
with information regarding the shares belong- 
ing to the various members of the family, 
It is also to be borne in mind that at the time 
of the first Regular Settlement a history of 
each village was prepared in which, so far as 
could be ascertained, all particulars of the 
families who owned villages were entered in 
accordance with the statements which were 
called for from members of the family. 
Another objection, which was taken in the 
Court below but which has not been pressed’ 
here, was to the effect that the pedigree had 
not been prepared ante litem motam, This 
objection is completely answered by the judg- 
ment of the learned Subordinate Judge, who 
points cut that nothing in the nature of a 
contest as to the relationship and rights of 
the various members of this family arose 
before August 1869, that being the time in 
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which cartain objastions were filelto the ap- 
plication which had been male by Musammat 
Mulia for having the property recorded in the 
name of her grandson Bhagwant. It is prov- 
ed that the pedigree which is here produced 
waq prepared and filed before the Settlement 
Officer in the year 1867. Having considered 
all the evidence on this question of relation- 
ship I am satisfied that the Subordinate 
Judge has come to a correct conclusion, 
While I agree thatit would not ba safe to 
trust enlirely to interested statements made 
by the four plaintiffs who were examined as 
witnesses, it is nevertheless plain that 
reliable dncumentary evidence has been put 
forward which confirms their stories and I 
am also of opinion that the Court below was 
thoroughly justified in laying great weight 
upon the admissions made by certain of the 
defendants’ witnesses. So far as the question 
of relationship is concerned I uphold the 
finding of the Court of first instance. 

The next question is with reference to a 
custom which was set up in the Court below, a 
custom by which it is said that daughters and 
their sons are excluded from inheritance 
in this village. I may at this stage 
mention that it was attempted їп this 
Court to plead another custom which was nof 
set up in the pleadinga in the Court below. J 
informed Counsel at the time of argument 
that they could not be permitted here tc 
debate any custom which was not pleaded by 
way of defence in the written statement filed 
in the Court below. I notice that the Sub- 
ordinate Judge also refused to allow this 
custom to ba setup at a late stage of the 
proceedings in the Court below and I think 
be was perfectly right in dving so. But 
turning now to the case as to the exclusion of 
daughters and their issue, the Subordinate 
Judge has stated in his judgment that there 
is no evidence worth the name to prove this 
custom. An extract from the wajtb-ul-arz 
was produced before him. Speaking ofthis he 
says that no mention of such a custom is to 
be found in this document. The defendants 
relied upon a certain provision in the wajib- 
ul-arz from which it was to be inferred that 
daughters and their sons were necessarily 
excludel, but the learned Subordinate Judge 
deelined to draw any such inference in 
favour of the defendants. The only other 
evidence аз to the custom сате from the 
mouth of one Kusher, defendants! witness No, 
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2. Itis proved that Kusher is not one of 
the Ahir zemindars of this village. He has 
been settled in this village fora compara- 
tively short time. It further appears that 
the mother-in-law of this witness has made a 
gift of her husband’s estate in favour of the 
witness’s son although two of her daughters 
are still alive. This oral evidence was reject- 
ed by the Subordinate Judge, partly on the 
ground that Kusher was not a person who 
was qualified to speak of the existence of a 
custom in a village to which he did not 
originally belong and partly on the ground 
that he was a witness interested to depose 
in favour of the custom, so as to maintain an 
alienation which had been made in favour 
of his own son in the circumstances above 
described. In this Court the evidence of 
Kusher has not been pressed seriously. But 
the learned Counsel for the appellants has 
argued strongly on the provisions of the 
wajtb-ul-arz. Turning to the clause which deals 
with matters of inheritance, we finc first of all 
a general provision laying down that-women 
who are withoutissue (aulad) are permitted 
to hold the shares of their husbands without 
any power of transfer. A further provision 
із to Ње effect that after the decease of 
ehildless widows the property devolves upon 
the uncles and nephews of their deceased 
husbands andthereafter upon the more remote 
collateral male relations. Finally we have 
the following statement which is reproduced 
in original: agar kot hissadar ya aurat hissadar 
bawajeh' na hone aulad ke dukhtar ya айай 
dukhtari ko hin hayat apne men hissa apna dekar 
gabza karadewe to pa sakta hai. The conten- 
tion is that this clause read with what is 
_ previously stated on the subject of inheritance 
goes to show clearly that daughters and 
their issue are excluded. Stress is laid on 
that passage of the wajib-ul-arz in which it 
is said that after the death of a childless 
widow the uncles and nephews succeed and 
after them the more remote collateral rela- 
tions. It is argued, therefore, that the true 
meaning of the last clause is that the only 
ease in which daughters or their issue can 
get а share of the property is when such 
property is transferred to them by a co-sharer 
or the widow of the co-sharer neither of 
whom has any issue. I agree with what has 
been said by the learned Counsel for the 
appellants regarding the interpretation of the 
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word aulad in this wajzb-ul-arz. Where the 
word is used alone I think itis rightly said 
that it means male issue only. Mr. Sami 
Ullah Beg informed the Court that this waszb- 
ul-arz had been so interpreted ina previous 
judgment delivered by Mr. Chamier. He 
desired to file a copy of that judgment, but 
I have not taken itin evidence as I agree 


that the interpretation of the expression 
aulad" ought to be in the sense he 
suggests. lam also aware that in various 


rulings of this Court it has been held that, 
although a custom of exclusion of daughters 
or their issue may not be expressly recorded 
in the wajib-ul-arz, it is permissible to deduce 
the existence of such a custom by reference 
to the various other provisions of the 
wajib.ul-arz read as a whole, but at the 
same time I think it is a sound principle to 
hold that where a custom of exclusion of 
the daughter or the daughter’s son is set 
up, not expressly bnt by way of implication, 
there must be very clear grounds to justify 
the inference that a custom which is so 
repugnant to the ordinary “Hindu Law does 
in fact exist. The question is one of some 
difficulty in the present case and I admit 
that there is a good deal to be said for the 
arguments which have been put forward on 
behalf of the appellants. At the same time 
after a careful consideration of the whole 


- of the wajib-ul-arz, I am not satisfied that it 


would be safe to deduce the existence of the 
custom upon which the defendants rely. It 
is, I think, possible to say that this con- 
cluding passage of the wajih-ul-arz which has 
been quoted above indicates merely an exter- 
sion of the powers of a childless widow in 
the matter of disposing of the estate ofa 
deceased husband in favour of a daughter or 
adaughter's son. In the opening passage of 
the clause of the wajib-ul arz relating to in- 
heritauce, it is stated distinctly that the child- 
less widow in possession of her husband's estate 
has no power of transfer at all and it may 
be that this last clause was inserted in 
order to remove this absolute restriction 
and to empower the widow to transfer the 
property to her daughter or her daughter's 
son. I should not feel justified in inter. 
preting this passage of the wajzb-ul-arz in 
the sense suggested by the learned Counsel 
for the appellants, namely, that ib is only 
in cases where such a transfer is made in 
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favour of a daughter or her issue that they 
can acquire any portion of the family pro- 
perty. It would, I think, be straining the 
process of inference too far to deduce from 
these words the conclusion that daughters 
and their issue are debarred from taking 
a share of the family property by inherit- 
ance. I hold, therefore, agreeing with the 
*Subordinate Judge, that the custom of exclu- 
sion set up by the defendants in this case 
was not established. 

The only other point which remains 
for discussion arises in connection with 
the mutation proceedings of the year 
.1869 by which the name of Musammat 
Mulia’s grandson Bhagwant was recorded 
in the revenue papers. This transaction is 
relied upon in order to show that Bhagwant, 
who is Mulia’s daughter's son, acquired an 
absolute interest .in the property in suit. 
There is no evidence of any deed of gift 
having been executed and in short there is 
nothing but the entry in the mutation register 
upon which reliance can be placed in order 
to show that the property was transferred 
to Bhagwant. In paragraph 7 of the plaint 
it was stated that these proceedings in 
mutation were carried out by Musammat 
Mulia with the consent of and in collusion 
with her daughter Musammat Gangi. It is 
hardly necessary to say that an entry so 
made in the revenue register cannot operate 
to transfer property from one person to 
another. But it has been argued here that 
on the principle known as acceleration it 
should be held that this action on the part 
of Musammat Mulia amounted to a with- 
drawal of her own estate so as to vest the 
property in her grandson Bbagwant. The 
learned Subordinate Judge has held, and I 
think rightly held, that no question of ac- 
celeration of estate can arise when the 
person to whom the pruperty has come does 
not happen to be the next heir. A reference 
was made by the learned Subordinate 
Judge to the definition of ‘the term ‘accelera- 
tion’, as found in the Encyolopsdia of the 
Laws of England, Volume I, page 81, where 
it is said acceleration means “that falling 
into possession of an estate or interest in 
remainder or expectancy, by reason of the 
particular estate or preceding interest being 
or becoming void.” The learned Subordi- 
nate Judge has also referred to two decisions, 
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one reported as Musammat Raja Dei v. D тей 
Singh (1) and the other as Raja Indra Bikram 
Singh v. Babu Chandika Bakhsh Singh (2), in 
which it was laid down thatthe aid of the 
doctrine of acceleration could not be invoked 
іп. favour of adonee in cases where the 
donee did not happen to be the next rever- 
sioner. In the present case, assuming, as 
we must, that the ordinary Hindu Law 
of inheritance applies, itis plain that the 
life-estate of Musammat Gangi was iater- 
posed between the life-estate of her mother 
Musammat Mulia and the estate which was 
ultimately to come by inheritance to her 
son Bhagwant, It follows, therefore, that 
the interest of Bhagwant was not an interest 
in remainder expectant upon the determina- 
tion of a particular estate which was vested in 
Musammat Mulia, and it cannot be argued 
that because Musammat Gangi was a con- 
senting party to these mutation proceedings 
which were taken by Musammat Mulia, 
therefore, the estate was accelerated in 
favour of Bhagwant. It is plain that the 
only legal result of a withdrawal by Musam- 
mat Mulia of the life-estate vested in her 
would have been іо vest an estate in her 
daughter Musammat Gangi, and notin her 
daughter’s son Bhagwant. In my opinion 
the view of the law taken by the Subordinate 
Judge in this connection is perfectly correct. 

These are all the points which have been 
raised in favour of the appellants here. 
My finding upon each of them is adverse 
to the appellants, with the result that 
the appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


(1) 18 Ind. баз. 632; 34 A. 207 a5 p. 210; 9 A. L. J. 
158. 
(2) 11 Ind. Cas. 676; 14 О. С. 170. 
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VINAYAKRAO BALASAHIB INAMDAR 0, BHAMRAO VITHAL KULKANDRI, 


BOMBAY HIGH COURT. 
First Civit, APPBAL No. 192 оғ 1913. 
August 17, 1916. 

Present:—Sir Stanley Batchelor, Кт., Ag. 
Chief Justice, and Mr. Justice Shah. 
VINAYAKRAO BASASAHEB INAMDAR 
AND ANOTHER— PLAINTIFFS— APPELLANTS 

versus ў 
SHAMRAO VITHAL KAUKUNDRI 


AND ANOTHER— Derenvants— RESPONDENTS. 

Dekkhan Agriculturist’ Relief Act (XVII of 1879), 
зз, 3, 12, 13— Mortgage, suit for redemption of-—Prayer 
for vacating consent decree and cancelling sale-deed 
— Jurisdiction. 

The words of section 8 (3) of tho Dekkhan 
Agriculturists’ Relief Act contomplate a suit for 
yedemprion of а mortgage either simpliciter or 
primarily and substantially. [р. 72, col. 2.] 

Where, however, under the cloak of a redemption 
suit, the plaintiff seeks to set aside a consent decree 
and asale-deed and when those things aro done, 
to recover the property of which he has been 
fraudulently deprived, the suit is outside the 
Act. [p. T^, col. 2.] 

Musammat Bachi v. Bickchand Jiomal, 9 Ind. Cas. 
393; 13 Bom. L. R. 56: 8 A. L. T. 105 (P. O.):9 M. L, T. 
199; 15 C. W. N. 297; 21 M. L.J. 89;13 С.Т, J, 69, 
referred to. 


First appeal from the decree passed by 
the first class Subordinate Judge, Belgaum, 
in Civil Suit No. 445 of 391s, 


Mr. Jayakar (with him Mr. S. S. Patkar), 
for the Appellants. 

Mr. H. C. Coyajee (with him Messrs. G. S. 
Mulgaonkar and T. R. Desai), for Respond- 
ent No. t. 

Mr. Nilkanth Atmaram, for Respondent 
No. 2. 

JUDGMENT, 


. BATCHELOR, Ав. C. J.—The appellants, 
who were the plaintiffs in the lower Court, 
brought this suit as a suit for redemption 
under the Dekkhan Agriculturists' Relief 
Act. The mortgage to be redeemed was said 
to be that executed by the plaintiffs’ father 
in 1884. In !69%, the mortgagee sued the 
mortgagor for resovery of the mortgage- 
debt and for sale of the property. In March 
1900, there was a consent decree by which 
a new sum was taken as the capitalized 
principal, interest was allowed at 74 percent. 
and provision was made for payment'of the 
money by certain instalments. The security 
under this arrangement differed in some 
particulars from the security of the earlier 
mortgage, and notably Survey No 50, which 
was included in the older mortgage, was 


excluded from the purview of the consent 
decree, On the кате day as this consent- 
decree was obtained, Survey No. 50 was 
sold by the mortgagor to the mortgagee for 
Rs. 1,000. In 1908, the mortgagee, on his 
application for execution of the consent- 
decree, obtained possession of the property 
and has since remained in possession. There- 
upon, in 19.1, the plaintiffs brought the 
present suit. In their plaint they set out 
the facts which I have summarised, and they 
claim to set aside the consent-decree as 
having been obtained by fraud, coercion and 
misrepresentation. In the same way hey 
seek to set aside the sale-deed of Survey ` 
No. 5^ on the ground that it was nominal 
and fraudulent and procured by coercion. 


Mr. Coyajee contends, and ! think rightly, 
that such a snit is outside the Dekkhan Agri- 
eulturists! Relief Act. If reference be made 
to sections 3, .2 and із of that Act, it will 
be seen that the suit can only be brought 
within the Statute if it is a suit for the 
redemption of mortgaged pioperty within 
the meaning of clause 3 of section 3. It 
is, in my opinion, clearly not within this 
clause, the words cf which contemplate a 
mortgage suit either simpliciter or primarily 
and substantially. This, however, is some- 
thing far more than that, and very different 
from that. tisa suit to set aside а sale- 
deed and a Court's decree, and, when those 
things are done, to recover the property of 
which, aecordingto the plaint, the plaint- 
ifs have been fraudulently deprived. This 
seems to me to be the description of the 
suit, and, if tbat is so, it falls, I think, within 
the authority of the Privy Council decision 
in Musammat Bachi v. Bickchand Jiomal('), 
where Lord Macnaghten said, in language 
which appears to me perfectly applicable to 
thé present suit: “In form it is a suit for re- 
demption. In reality it is nothing of the 
kind. It is a suit to recover property 
of wh oh the rightful owner has been depriv- 
ed by fraud. That settles the case.” In 
the case before their Lordships of the Judi- 
cial Committee the obstacles which stood in 
the way of the immediate redemption were 
certain private sales made by the mortgagors 


41: 9 Гай, Cas. 393; 13 Вот. L. R. 56: & A. L. T, 
105 (Р. 0. 9 М. І.Т. 129; 15 C. W. N. 297; 2i M, 
І, J. 89; '3 0 L.J. 69. 
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to ihe mortgagees. Here also the obstacle ` 


is in part the same. For in part it consists” 
of the paivate sale of Survey No. 50 made 
by the mortgagor to the ‘mortgagee in .900.- 
For the rest the impediment consists of the 
decree of a Court, which is not the less a decree 
because it was obtained by consent of parties. 
„1 may add that on similar facts this Conrt 
took the view which І am now expressing in 
Shamrao Vithal Kalkundri v. Nilkanth Ram: 
chaudra Kulkarni (2). On these grounds it 
appears tome that the suit as brought is not 
That being so, we express no 
opinion as to the merits of the case on any 
other point of controversy between the par- 
ties. The appeal must be dismissed with 
costs, the lower Court’s decree being affirm- 
ed. Respondent No. ! alone will have the 


costs. 
Suan, J.—I agree. : f 
Apneal. dismissed. 


(2) First Appeal No. 15 of 1912 (unreported). 


. 


PUNJAB CHIEF COURT. 
Seconp CIWIL APPRAL No. 2586 or 1915. 
` April 27, 1916. 
Present:— Mr. Justice Seott-Smith. ; 
MULA SHAH AND ANGTHER— SURETIES— 
I APPELLANTS- ` 
Е Versus 
HARBHAGWAN AND ANCTHER— DECREE- 
HOLDERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), з 145, O. HHI,v 5, 
О. X, т. 4—Swmmons given toPleader's agent but return- 
ed— Service, whether sufficient —Surety-bond providing 
for appear tice of defendant when ordered to be present 
in person—Pailure to appear when summoned as plaint- 
ifs witness - -Default, whether entails forfeiture of bond 

The appellants gave a bond for the appearance in 
Court of one B, a defendant in a suit, at any hearing 
for which he was ordered to be present in person, . 
the bond providing that if he made -lefault in such 
appeatance, the sureties would be liable for the full 
amount of any decree which might be passed against_ 
him. The decree-holdeis claimed that this bond was 
forfeited by reason of B's non-appearance in Court” 
on the 9th November 1914. Ib appeared that no 
order was passed directing B to appear in person 
on the 9th November, but that this date was fixed 
for the parties to produce theirevidence B was 
summoned as & witness of the plaintiffs for the 
9th November, but the summons which wasto be 
sent through ,B's Pleader was returned by the 
Pleader’s agent who said he did not know where 
B was: * E x 


, 
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Held, (1) that even if the summons was served on 
Bs Pleader, the service was not sufficient to bind tho 
sureties; [p 74,col. .] 

Shivrudrappa v. Kashenath 
A О, 141, distinguished. 

(2 that in order to make the sureties liablo it was 
necessary that B should be served personally with a 
notice to attend and that he was пор served with 
any such notice; [p. 74, col. 2.] 

(3 that the. surety-bond was only liable to 
forfeiture if В was ordered asa defendant, i.e, a 
party to the suit, to attend as such under Order X, 
rule 4, Civil Procedure Code, and not merely if һе was 
ordered to attend as a witness. [p.74, col 2.] 


Second appeal-from the decree of the Dis. 
trict Judge, Jülluudur, dated the 7th August 
1915, reversing that of the Subordinate 
Judge, 2nd class, Jhelum, dated the 19th 
February 19:5, releasing sureties from their 
liability. 

Mr. Nand Lal, for the Appellants. 

Mr. Jat Gopal Sethi and Rai Sahib Lala 
Mot» Sagar, for the Respondents. 


JUDGMENT. This is a second appeal 
from the order of the lower Appellate Court 
declaring the bond oftwo sureties (appel- 
lauts), which they have given for the ap- 
pearance in Court of one Bhamba Mal, 
defendant in a suit, to be forfeited. The 
bond provided for the appearance in Court of 
Bhamba Mal; defendant, at any hearing for 
which he was ordered to be present in person 
and provided that if he made default in such 
appearance, the sureties would be liable for 
the full amount of any decree which might 
be passed against him. The decree-holders- 
respondents claim that the bond has been 
forfeited by reagon of Lala Bhamba Mal's 
non-appearance in Court on the 9th of 
November 1914. The previous "hearing of 
the case was on the 23rd of October 
1914, and the lower Appellate Court has 
based its decision onthe fact that parties 
were directed on that date to attend on 
the 9th of November 1914. Turning now 
to the record of the сазе in whish the 
decrea against Bhamba Mal v as passed, [ find 
that neither in English nor in vernacular is 
there any order on record that the defendant 
should appearin person оп the 9th of Novem- 
ber. Issues were feamad on the 23rd of 
Ostober and the Court then passed the 
following order: “The pirties to produce 
their evidence on the 9th of November." 
Now this was merely such an order аз is 
always passed after the framiug of issues 
whey à date has to be given for evidence, 


Vishnu, 6 D. Н C.R. 
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It merely means that the parties are to 
produce any evidence they have to pro- 
duce on the 9th of November. It is not 
such an order as is contemplated by Order 
X, rule 4, Civil Procedure Code, under 
which the Court has the power of direct- 
ing a party to appear in person. 

Counsel for the respondents, however, 
urges that Bhamba Mal was summoned as 
a witness of the plaintiffs for the 9th of 
November 1914 and that he was bound to 
appear personally in answer to this 
summons. It appears that the summonses 
for bis attendance and tbat of other wit- 
nesses were applied for late and that the 
Court ordered that the summons should 
issue on the zemmawart of the plaintiffs. 
In other words, the plaintiffs were respon- 
sible for service on the witnesses. The 
summons to Bhamba Mal was to be sent 
through his Pleader, but the Pleader’s agent 
returned it saying that he did not 
know where Bhamba Mal was. Counsel 
urges that this was a sufficient service of 
the summons on Bhamba Mal’s Pleader and 
that such service was equivalent to a service 
on Bhamba Mal himself having regard to 
Order Iil, rule 5, Civil Procedure Code. 
Now there is no evidence that the sum- 
mons was actually served upon Bhamba 
Mal's Pleader, but granting for the sake of 
argument that it was served, I do not 
think the service was sufficient to bind 
the sureties. In Shivrudrappa © v. 
Kashenath Vishnu (1) it was held that 
an order under section 165 of the Civil 
Procedure Code, then in force, requiring 
a party toa suit to attend and give evidence 
may De served on such party’s Pleader 
and need not be served personally. In that 
ease the summons was for the plaintiff to 
appear in person and give evidence as a 
witness, and in consequence of his non- 
attendance in answer to the summons 
served on his Pleader judgment was given 
against him. I have no quarrel with this 
ruling, but I do not thiuk it is applicable 
here. All that Order IIT, rule 5, means is, in 
my opinion, that the service of a summons 
on the Pleader of а party shall be as 
effectualfor all purposes connected with the 
suit as if the same had been given to or 


(1) 6 B. Н. 0. R. A. C. 141, 
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sePved проп the party in person; for in- 
stance, if a defendant is summoned through 
his Pleader to appear as a witness and does 
not appear, then his defence can be struck 
out under Order X, rule 4, Civil Procedure 
Code. In the present oase it is sought to 
make third persons liable. They were 
responsible for the attendance of Bhamba 
Mal if he was ordered to attend in person. ° 
In order to make the sureties liable it 
was necessary that Bhamba Mal should be 
served personally with a notice to attend, 
and he was not served with any such notice. 
I am also of opinion that the surety-hond was 
only liable to forfeiture if Bhamba Mal was 
ordered asa defendant, 7.¢., a party to the 
suit, to attend as such under Order X, rule 
4, Civil Procedure Code, and not merely if 
he was ordered to attend as a witness. I, 
therefore, accept the appeal and setting aside 
the order of the lower Appellate Court 
restore the order of the first Court holding 
that the sureties are not liable. Under 
all the circumstances of the case I leave 
the parties to baar their own costs in all 
Courts. 
Appealaccepted, 


BOMBAY HIGH COURT. 
Ssgcoxp Civic Appgar No. 587 or 1915. 
August 7, 1916. 

Present: —Mr. Justice Beaman and 
Mr. Justice Heaton. 

MOTA HOLIAPPA AND OTHERS — 
DEFENDANTS—À PPELLANTS 
versus 


VITHAL GOPAL HABBU—PLAINTIFF — 


RESPONDENT. 

Civil Procedure Code (Act V of 1908) s. 11—Sui 
for declaration and consequential | relief —Dismissal of 
suit for technical flaw—Declaration decreed and 
embodied in decree — Res judicata. 

Where an issue not material to a decision has 
been decided and is not embodied in the decree, it 
will not constitute ves judicata against the party 
who, by reason of the decree being in his favour, 
would not be in a position to appeal against the 
decision upon the separable single issue. [ p. 76, col. 2.] 

Where a suit is filed for o declaration and a 
consequential relief, and the decree grants the 
declaration but dismisses the suit owing to a 
technical flaw, the decision operates as res judicata 
in respect of the issue found in plaintiff's favour, 
[p. 76, col. 2,] ` Е 
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The defendant obtained, in 1900, a mulgeni lease 
from plaintiff's predecessor-in-title, who was then 
the manager ofa temple. In 1910 the plaintiff sued 
to eject the defendant on the ground that the mulgeni 
lease was,not binding on him and that he was 
entitled to evict defendant asa yearly tenant. The 
Court found the lease invalid, but dismissed the suit 
for want of notice to quit. The plaintiff, after service 
of the usual notice, filed the present suit in ejectment. 
The defendant again pleaded the mulgent lease in 
his fayour: 

Held, that tho matter was res judicata, 

Ghela Ichharam v. Sankalchand Jetha, 18 B. 597, 
Rango Balaji v. Mudiyeppa, 28 В. 296, Thakur 
Magundeo v. Thakur Mahadeo Singh, 18 C. 647; 
Parbati Debva у. Mathura Nath Banerjee, 15 Ind. Cas, 
453; 40 С. 29; 16 O. L. J. 9; 16 C. W. N. 877, dis- 
tinguished. 


[p. 75, col. 


Second appeal from the decision of the 
District Judge, Kanara, im Suit No. 77 of 
1915, confirming the decree passed by the 
first class Subordinate Judge, Karwar, in 
Suit No. 40 of 1914. 


Mr. G. S. Mulgaonkar, for the Appellants. 
Mr. Nilkanth Atmaram, for the. Respond- 
ent. 


JUDGMENT.—We are clearly of opinion 
that if this suit were not res judicaía by 
the decision of the Suit of :910, the plaint- 
ifs claim would be barred by limitation. 
The only substantial question, therefore, is 
whether the present suit is- res judicata. 
The point arises in this way. In 190), 
the defendant obtained a mulgeni lease from 
ihe manager of the temple, the predecessor- 
in-title of the plaintiff. In 1910, the plaini- 
iff sued, the suit taking the form of eject- 
ment, to recover possession of the land from 
the defendant on the ground that the 
mulgent lease was bad and no longer bind- 
ing on him and that for breach of con- 
dition of the annual Jease, therefore, the 
tenant was liable to immediate eviction. 
The plaintiff prayed for two quite distinct 
reliefs, as is made abundantly clear from 
the judgment and the final order. Those 
reliefs were, first, that it should be declar. 
ed that the идеп? lease of 1900 was in- 
valid and not binding upon the plaintiff; 
second, that the plaintiff was thereafter 
entitled to evict the defendant as chalgeni 
or yearly tenant from the land in suit, 
The Court decided in favour of the plaint- 
iff on the first ground, but for want of 
notice held that he was not entitled at 


that stage to eyict the defendant, that is. 
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to say, the suit was for a declaration 
and consequential relief, and the decree 
grants the declaration but dismisses the rest 
of the prayer of the plaintiff on account 
of a technical flaw. Those being the facts, 
the case is clearly, we think, distinguish- 
able from the authorities to which our at- 
tention has been drawn, such as Gela Ichha- 
ram v. Sankalchand Jetha (1); Rango Balaji 
v. Mudiweppa (2); Thakur Magundeo v. Thakur 
Mahadeo Singh (3) and Parbati Debya v. 
Mathura Nath Banerjee (4). The general rule 
deducible from these cases is one which 
has our complete concurrence, viz, that 
where an issue not material to the decision 
has been decided and is not embodied in 
the decree, it will not constitute res judicata 
against the party who by reason of the 
decree ‘being in his favour would not be 
in a position to appeal against the deci- 
sion upon the separable single issue. That 
is notthe case here. As we pointed out, 
the decision of the Court in favour of the 
plaintiff upon the first part of his prayer 
finds a place in the decretal order and is 
as much decreed as the other part of the 
prayer which in the second part of that 
decretal order was rejected. In our opinion 
this constitutes clear тез judicata so far as 
the point now before us is concerned. We 
think that the defendant in that suit might 
have appealed, had he wished to do so, 
against so much of the decree as declared 
his mulgent lease invalid and по longer 
binding upon the present plaintif. We 
think the whole difficulty has arisen out of 
&n unfortunate looseness of language in the 
latter part of the decree. What the learned 
Judge {undoubtedly meant was, not that the 
plaintiffs suit is dismissed, but that the 
rest of the plaintiff's suit is dismissed, and 


this is made tbe clearer by the order of 
the Court which immediately follows: “Each 
party to pay its own costs,” the learned 


Judge evidently having been of the opinion, 
that the plaintiff had  sueceeded on at 
least half the claim and the defendant on 


(1) 18 B. 597. 

(2) 23 B. 296. 

(3) 18 C. 647. 

(4) 15 Ind. Cas. 453; 40 C. 29; 16 C. T. J. 9; 18 C, 
W, N. 877. 
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the other half. And we need only add that 
the part on which the plaintiff succeeded 
is by far the most substantial and import- 
ant. 

This being our view, it necessarily fol- 
lows that the present appeal fails and the 
decision of the lower Courts must be con- 
firmed with all costs. 

Decree confirmed, 


PUNJAB CHIEF COURT. 

Seconp Отуп, Appeat No. 2043 or 1914. 

i April 27, 1916. 
Present:—Mr. Justice Scott-Smith. 
'GAMAN-—PLAINTIFF —Á PPELLANT 

versus 
MUHAMMAD AND 0THERS--DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XVII, v. 1, 
scope of— Opportunity to produce further evidence in 
course of arguments—Suit for pre-envption —Claim 
based on relationship—Plaintiff, what must prove. 

Order XVII, rule 1, of the Civil Procedure Code 
gives the Court power to grant time to a party to 
a suit to produce further evidence, even when argu-' 
ments are being heard. [p. 76, col. 2.1 NH 

When a plaintiff comes into Court claiming to be 
entitled to pre-empt certain land, he is supposed 
to know the grounds which entitle him to make 
his claim; and when he claims on the ground of 
relationship, he can only succeed if he can show that 
he would succeed to the land as an heir of the vendor. 
[р. 77, eol. 1.) A . 

Plaintiff sued for pre-emption of occupancy rights 
sold by defendant No. І to defendants Nos. 2 to 9 
claiming to be the collateral of the vendor. In the 
course of arguments the defendants’ Pleader having 
urged that the plaintiff had not proved that the 
common ancestor of himself and the vendor occupied 
the land in suit, an application was made on behalf 
of the plaintiff that he should be allowed an oppor. 
tunity of producing further evidence under Order 
ХҮП, rule 1, Civil Procedure Code. The Court refused 
the prayer and pronounced judgment. On second 
appeal: . : 

Held, that the plaintiff was bound to produce all 
his evidence before arguments and not having done 
во, he was not entitled to the indulgence asked for, 
[p. 77, col. 1.1 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated 
the 16th June 1914, affirming that of the 
Munsif, first class, Pindigheb, dated the 
29th Februrary 914, dismissing the suit. 

Lala Har Gopal for Dr. Muhammad Iqbal, 


for the Appellant. : 
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Мт. Nand Lal, for the Respondents. 


JUDGMENT.—Plaintiff-appellant sued for 
pre-emption of occupancy rights sold by de- 
fendant No. 1 to defendants os, 2 to 
9, who are the landlords. The claim was 
based on the allegation that plaintiff was 
the collateral of the vendor; defendants in 
their pleas denied the plaintiff'sright of pre- 
emption to be superior and in an oral state- 
ment also denied that he was a collateral 
of the’ vendor. The issue framed was 
whether the plaintiff had a superior right 
of pre-emption to the vendees. The ‘lower 
Court, while holding that plaintiff and 
Muhammad vendor are descended from a 
common ancestor Dulla, dismissed plaintiff's 
claim on the ground that he had not proved: 
that Dulla oceupied the land. .The parties 
closed their evidence in the first Court on 
17th February 19:4 and arguments: were 
then heard. In the course of arguments the 
defendants’ Pleader urged that plaintiff had 
not proved that the ‘common ancestor 
occitpied the land. Upon this an oral appli- 
cation was made ‘on behalf of the plaintiff 
that he should be allowed an opportunity. 
of producing further evidence under Order 
XVII, rule 1, Civil Procedure’ Code. The 
Court refused to grant an adjournment on 
the ground that the case was not at such a 
stage that Order XVII,rule 1, applied and 
that the Court was bound to proceed to 
judgment under Order ХХІ, rule 1. 


In the lower Appellate Court one of the 
grounds of appeal was that further time 
ought to have been given to the plaint- 
iff. This ground was duly considered by 
the lower Appellate Court, which held 
that plaintiff having closed his case and 
arguments having been heard, he was not 
entitled to practically re-open the whole 
case, 


In second appeal it is urged that the 
first Court under Order XVII, rule 1, had. 
the power, even at the stage when arguments 
were being heard, to grant time to plaint- 
iff for production of evidence and that 
the Court did not exercise the discretion 
allowed to it by law, because it thought 
that at that stage it had not the power 
to grant time. I think the first Court had 
certainly the. power, even when arguments 
were being heard, to grant time: under 
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Order XVII, but the matter was” con- 
sidered by the lower Appellate Court 
which decided that plaintiff was not en- 
titled to such indulgence. I see no 
reason to suppose that the lower Appellate 
Court did not consider the terms of Order 
XVII before deciding this point. It, there- 
fore, appears to be extremely doubtful whe- 
ther a second appeal lies in the present 
case, What the appellant’s Counsel urges 
is that the issue was not sufficiently clear 
to enable hig client to know that he had 
to prove that the common ancestor occupied 
the land. If the issue is not very clear the 
fault lies certainly with the plaintiff and 
his Pleader who filed the plaint, for in thé 
plaint it was not alleged that the common 
ancestor of the plaintiff and .of the vendor 
occupied the land. This being so, defendants 
did not join issue on the point, and the 
issue was framed in the manner already 
stated. When a plaintiff comes into Court 
claiming to be entitled to pre-empt certain 
land, he is supposed to know the ground which 
entitled him to make his claim. Plaintiff 
claimed on the ground of relationship, but’ 
it is well known that a plaintiff can only 
succeed on this ground if he shows that 
he would succeed to the land sold as an 
heir of the vendor. Plaintiff, therefore, 
ought to have produced all his evidence in 
support of his claim before arguments 
were heard. He was bound to prove that 
under the Punjab Tenancy Act he was 
heir to the occupancy rights. of the vendor 
and if he omitted to produce evidence on 
this point, no one is to blame but him- 
self. Under such circumstances, I do not 
think he is entitled toany indulgence. His 
appeal fails and is dismissed with costs. 


Appeal dismissed. 


CASES. 77 


PATNA HIGH COURT. 
Figsr Civit APPEAL No. 405 or 1913. 
June 20, 1916. 
Present: —Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
Musammat BHAGELA KOER AND OTHERS— 
DE£FENDANTS— APPELLANTS 
“versus 


“ABDUL RAHMAN AND OTEERS— PLAINTIFFS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), О. T, r. 9, 
О. XXXIV, т. 1, O. VIII, vr. 8 to 5—Mortgage— 
Suit for mortgage-debt by only one of séveral heirs 
of mortgagee—Non-joinder of other heirs, effect of —Non- 
joinder of parties —Limitation Act (IX of 1908), s. 20— 


, Payment of debt, what amounts to— Pleadings. 


When a right accrning toa single person from a 
covenant in his favour devolves on his death on 
two or more of his heirs in several shares, no question 
can possibly arise as to whether the covenant was 
joint o> separate, and the only difference caused by 
the death of the covenantee is, that the cause of 
action which resided .in one person is by the 
operation of law transferred to a number of persons 
who constitute one heir. [p 79, col. 1.] 

Ahinsa Bibi у. Abdul Kader Saheb, 25 М. 26 
at p. 36, approved. 

One of the several heirs of a mortgagee cannot 
claim the mortgage-debt without joining all heirs ag 
parties ip. 79, col 2.] 5 

If a plaintiff sues to recover property which is the 
joint property of two or more persons, and he omits 
to join all proper and necessary parties, and if when 
the case comes to trial, the rights of those who ought 
to be added as parties to the suitare barred by 
limitation, the suit must be dismissed for want of 
proper or defective joinder of parties. [p. 80, col. 1.] 

Ramsebuk v. Ramlall Koondoo, 6 С. 815; Ramdoyal 
v. Junmenjoy Coondoo, 14 O. 791 at p. 794; Kalidas 
Kevaldas v. Nathu Bhagvan, "| B. 217; Raj Chunder 
Sen v. Gunga Das Seul, ^1 C. 487 at р. 489 (P. C.); 81 
L А. 71; 8 C. W.N. 442; 1 A. L. J. 145; 14 M. L.J. 
147: 8 Sar. P. C. J. 623; Balkrishna Sakharam v. Moro 
Krishna Dabholkar, 21 B. 154 at p. 158; Imam-ud-Din 
v. Liladhar, 14 А. 524 at p. 52»; Sidheshari Pershad 
Narain Singh v. Dharamjit Narain Singh, 22 Ind. Cas. 
570; 19 C. L. J. 487; 41 О. 727, Saeed-ud-Din Khan v. 
Hira Lal, 24 Ind. Cas. 26; 12 A. L, J. 619, Shiam 
Sunder Lal v. Buddhu Lal, 24 Ind. Cas. 252; 12 A.L, 
J. 794, Jotiram Ramkrishna v. Ramkrishna Nandlal, 
27 B. 31 at p. 85; 4 Bom. L. R, 764, referred to. ‘ 


The aforesaid principle applies also to cases 
where several persons are cntitled jointly and seek 
to recover tho assets of' a deceased person. [р. 80, 
col. 1.] 


Ambika Charan Guha v. Tarini Charan Chanda, 19 
Ind. Cas. 963; 18 C. W. N. 464, approved. 


Order І, rule 9, only applies to cases where relioË 
can be given ifthe necessary parties aro joined aud 
the application is within time, but ib has uo appli- 
cation to cases whero the partios to be joined are 
barred in the assertion of their rights. In that case 
oven though they may bojoined, the suit must be 
dismissed, Ср. 79, col. 2.] 
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To extend the period of limitation under section 20 
of the Limitation Act it is not necessary that payment 
of a debt should be actually made in money, for 
any arrangement between the parties intended to 
have the effect of discharging pro tanto tho party 
indebted has tho samo effect as the payment of 
money. [р. 81, col. 1.] 

Alaber v. Maber, 2 Ex. 153; 36 L. J. Ex. 70; 16 L. Т. 
26, referred to. 

Per Jwala Prasad, J.—In a money suit, where the 
claim is for the recovery of a specific amount, the 
defendant ought clearly to state what sum has been 
paid off, and if all the claim was discharged he ought 
distinctly to say во. [р. 81, col. 2; p. 82, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, 2nd Court, Shahabad, dated the 30th 
of June 1913. 

Messrs. Pugh and Jayaswal, for the Appel- 
lants. 

Mr. Naresh Chunder Sinha, for the Respond- 
^ ents. 


JUDGMENT. 


АткімБом, J.—This is an action brought 
on foot of a mortgage-bond dated the 4th of 
September 1897, and the amount for which 
that mortgage was security was the sum of 
Rs. 1,875. The bond provided that ‘interest 
Should be paid at 2 per cent. per mensem, to- 
gether with compound interestto be ascertained 

yearly. 
lots of-land set out in the schedule to the 
deed, 9 or 10 in number, should be hypothe- 
cated as security for this mortgage-debt. 
The bond purported to be made between 
Raghunath Prasad Singh as mortgagor 
and Elahi Bukhsh as mortgagee, On the 
7th of March 1900 decrees which Raghunath 
Singh had procured against other parties 
for Rs. 862-9-6 together with a further decree 
on the 25th of November 1900 for Rs. 840-11-0, 
making a gross total of Rs. 1,703-4-0, were 
transferred to Elahi Bukhsh and by mutual 
consent of the mortgagee and the mortgagor, 
the same were set off pro tanto in satisfac- 
tion of the mortgage-debt. On the 25th of 
November 1900 when the second decree was 
set off as against the mortgage-debt, there 
was something like Rs. 700 odd owing on 
foot of the bond for principal and interest. 
The receipts for these decrees, which were 
set off, are endorsed upon the bond itself and 
purport to have been signed by the mortgagor 
. Raghunath Singh.. From the 25th of 
November 1400 no application was ever 
made by the mortgagee or those who 
represented him for payment of any portion 


The bond also provided that certain’ 
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o: the interest that accrued due on foot of the 
balance ascertained in 1900. And thus 
when this action was brought оп the 
láth of June 1912, some 4 ог 5 months 
before the action would have been barred by 
limitation of time,.the interest hadaccumulat- 
ed to the sum of Rs. 10,999, which is really 
regarded as principal by reason of the pro- 
visions as to compound interest under the 
deed, and some Rs. 44,000 representing 
simple interest, and Rs. 126 for costs, making 
a gross sum of Rs. 15,000 in all. 


The plaintiffs in this suit represent Elahi 
Bukhsh the mortgagee, who died in the year 
1907. The mortgagor is also dead, and the 
defendants in this suit are his representatives. 
Elahi Bukhsh at the time of his death left a 
son, Abdul Rahman, three daughters and two 
wives. The second wife survived her hus. 
band; of that there is no doubt, but the exact 
date of her death has not been ascertained. 
That she survived her husband and died 
Subsequently is admitted; and that on her 
death she left two brothers, who were her 
heirs and entitled to succeed to whatever 
portion of her husband's assets might devolve 
upon her. Elahi Bukhsh died in 1907 in- 
testate; and thus his son and three daughters 
and his two wives became entitled jointly to 
succeed to his assets, of which the property 
secured by this mortgage-deed formed a 
part. Clearly upon the death of the second 
wife, her two brothers became entitled to 
succeed to the share of the property that 
their sister had inherited through her hus- 
band. The action was instituted by the 
plaintiff Abdul Rahman as sole plaintiff, and 
the point was immediately taken in the 
defendants’ pleading that all the proper 
parties had not been joined as plaintiffs in 
the action to entitle the sole plaintiff in the 
suit as originally constituted to succeed; and 
it was alleged expressly in paragraphs 4, 5, 6 
and 7 of the defendants’ written statement 
that they, the defendants, would rely on the 
omission to join as plaintiffs the two brothers 
of the second wife, as legal sharers in the 
assets of Elahi Bukhsh and of which this 
mortgage formed a part. The plaintiff's 
advisers thought fit on the 6th of September 
1912 to file a petition on behalf of the. three 
daughters of Elahi Bukhsh, askingthe Court 
to join them as plaintiffs in the action, 
although in their petition they stated that it 
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“was unnecessary for the purpose of the case 
„that they, should be joined. The Court 
granted the petition and the suit proceeded 
with the original plaintiff Abdul Rahman and 
the three added plaintiffs, being the three 
danghters of Elahi Bukhsh the mortgagee. 
But the plaintiffs deliberately and wilfully 
*abstained from taking any steps whatsoever, 
although forewarned, to add the two 
persons [ have mentioned as parties to the 
action. I think it is undoubted law that 
the brothers of the second wife were entitled 
jointly with the son and three daughters of 
Elahi Bukhsh to a share of this mortgaged 
property; and the law seems to me to be 
accurately summed up in the case reported 
as Ahinsa Bibi v. Abdul Kader Saheb (1), 
and at page 35 it is stated as follows: 
“When a right accruing to a single 
person -from a covenant in his favour 
“devolves on his death on two or more 
of his heirs in several shares, no question 
can possibly arise - as to whether the cove- 
nant was joint or separate, and the only 
difference caused by the death of the cove- 
nantee is, tbat the cause of action which re- 
sided in one person is by operation of law 


transferred to a number of parceners, who, as . 


observed by Tindall, C. J., constitute one 
heim," I think it is quite clear that all the 
persons named and setforth in paragraph 4 
of the written statement were jointly interest- 
ed in the realisation of this mortgage security 
and the fruits of the mortgage itself, 


The action proceeded to trial in the form 
in which I have indicated. When it came 
before the learned Subordinate judge who 
tried this case, hé held that it was unnecessary 
to join the two brothers of the deceased 

° second wife of Elahi Bukhsh, because it was 
stated in the defendants’ written statement 
that they were the ‘heirs’ of Elahi Bukhsh. I 
find no warrant for any such suggestion, 
because in paragraph 7 of the plaint the 
two classes specifically mentioned as being 
necessary parties to be added as plaintiffs are 
named as legal sharers and heirs. The Judge 
who tried the case appears to me to have com- 
pletely overlooked the law, the well-decided 
law applicable to cases like the present one. 
Ween this action came on for hearing on 
the 30th of June before the learned Judge, 


(1) 25 M. 26 at p. 35. 
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no epplication by the plaintiffs was even 
then made to join the two brothers of the 
deceased 2nd wife of the mortgages. Bat 
even if any such application had been made 
and acceded to, it would have been without 
avail, because by then the rights of the two 
persons, who might have been joined as 
plaintiffs jointly with the other 
pluistiffs as parties interested in 
the recovery of this mortgage-debt, would 
have been barred by limitation of time. The 
entire cause of action in this case would 
have been barred on the 20th of November 
1912, and thus, as no attempt was made 
to join the two persons I have mentioned 
before that date, the Judge, on the authori- 
ties, could not have joined them at all at 
any time subsequent to the 20thof November 


‘1912, because as against them limitation of 


time had run; and the joining of them as 
plaintiffs would not have entitled the Court 
to give the relief, either in whole orin part, 
claimed in this action, 


“We have been referred to the interpreta- 
tion and construction to be put upon Order 
XXXIV, rule 1, and Order I, rule 9, which 
provides that no action is to be defeated by 
the reason of non-joinder or misjoinder of 
parties. That Order, Order T, rule 9, only 
applies to cases where relief can be 
given ifthe necessary parties are- joined and 
the application is within time; but it has no 
application—and the law is too well-decided 
now to admit of any doubt whatsoever—it has 
no application to cases where the parties to 
be joined are barred inthe assertion of their 
rights. If they are barred, then the Court, 
even though it may join them, ean give no 
relief аё all, aud the action consequently 
must be dismissed. The reported cases 
dealing with this aspect of the matter and 
laying down the law, I think clearly beyond 
all doubt, are Ramsebuk v. Ramlall Koondoo 
(2); Ramdoyal v. Junmenjoy Coondoo (3); 
'Kalidas Kevaldas v. Nathu Bhagvan (4); Raj 


Ohunder Sen v. -Ganga Das Seal (5); 
Balkrishna Sakharam ү. Moro Krishna 
Dabholkar (6); Imam-ud-Din ү. 

(2) 6 C. 815, 

(3) 14 0. 791 at p. 794. 

(4) 7 B. 217. 


(5)-31 C. 487 at p. 489 (P. O ); 14 M. L, J. 147; 1 А. 
L. J. 145; 8 C. W. N. 442; 311. A. 71; 8 Sar. P. C. J. 
623. 

(6) 21 B. 154 at p. 158. 


= 
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Itladhar (7); Sidheshuri Pershad Narain 
Singh v. Dharamjit Narain Sinyh (8); Saeed- 
ud-Din Khan v. Hira Lal (9); Shiam Sunder 
Lal v. Buddhu Lal (10) and Jotiram Ram- 
krishna v. Ramkrishna Nandlal (11). 
Reading all these cases and applying them 
and the legal principle which they decide, it 
appears to me abundantly clear, that if a 
plaintiff proceeds to trial to recover property 
which is the jnint property of two or more 
persons, and he omits to join al] proper and 
necessary parties, and if when the case comes 
to trial, the rights of those who ought to be 
added as parties to the suit are barred by 
limitation, then the Court bas no alterna- 
tive but to dismiss the application for want of 
proper or defective joinder of parties. The 
responsibility for wbat bas happened in this 
case rests . solely with the plaintiif’s advisers. 
The case reported as Ambika Charan Guha v. 
Tarini Charan Chanda (12), I think, асеп- 
rately in the headnote sets out a summary of 
what the law is as follows:—"Ifa neces- 
sary party is not оп the record, the proper 
course is to apply to have him joined. If he 
is not brought on the record at all, or if, 
when he is brought on the record, the suit 
as against him is barred by limitation, the 
suit will Бе dismissed." I think that 
headnote accurately and carefully sums up 
the general principle decided by the long 
list of cases to which I have referred. 
doubt, many of the cases deal with partner- 
ships, but for the reasons which I have 
already stated, I think they apply with equal 
force to the cases where several persons are 
entitled jointly and seek to recover the assets 
of з deceused person There is no question 
in this case of Administration or Probate 
having been taken out by the plaintiff Abdul 
Rahman. His father died intestate and his 
issue and next of kin, together with the heirs 
of his deceased wife who survived him, be- 
came entitled according to their respective 


shares to recover the.assets of the deceased 
Elahi Bukhsh. 


(7) 14 A. 524 at p. 528. 
(8) 22 Ind Cas. 670; 19 C D. J. 437; 41 О, 727. 
(9) 24 Ind. Cas. 25; 12 A. L. Т. 619. 

(10) 24 Iud. Cas. 252; 12 A. L. J. 794. 

(11) 27 B 31 a£ p 35; 4 Bom. L В. 754. 

(12) 19 Ind. Cas. 963; 18 C, W. N. 461. 
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It was mildly suggested, that the ordinary 
rule of devolution applicable to the estate of 
a deceased Muhammadan who dies intestate, 
does not apply in this case, because it ‘is 
alleged in paragraph 3 of the plaint that a 
practice prevails in the plaintiff's family, 
whereby the entire estate of a deceased parent 
dying intestate vests in the eldest male heir 
of such deceased to the exclusion of the 
other next of kin and by reason of 
such custom the plaintiff Abdul Rahman 
was entitled alone to recover on foot of the 
mortgage deed of 4th September 1897. I 
can only say that upon the evidence, which I 
have scanned very carefully, I cannot find 
one scintilla of justification for such & prac- 
tice or cuatom. Custom may override the 
ordinary law if it be established clearly and 
unequivocally, but it must be certain, con- 
tinuous, ancient and unambiguous. I dismiss 
this argument of the learned Vakil for the 
respondents in this case, by saying that the 
custom which he has asserted to have existed 
has not been established by any form of legal 
proof whatsoever. 

The conclusion at which we have arrived 
on this aspect of the case in itself is quite 
sufficient to justify us in dismissing this 
action. Speaking for myself alone, because 
my learned colleague does not agree with me, 
I am of opinion that this action should alao 
be dismissed upon the further ground that 
the plaintiffs in this case have notin any way 
whatsoever given any legal proof that any 
money was or is due on foct of the mortgage- 
bond. The mortgage-bond is produced and 
threwn upen the table, and it is contended 


-when that is done it. establishes sufficient 


proof of the existence of the debt to throw 
the onus of rebutting it upon the defendants, 
the mortgagors. That may’ be So in some 
cases, but it is not universally trae. Each 
case must depend upon its own facts. But 
when you find a mortgage, such as the pre- 
sent one, “ld, not recognised or acted upon 
for nearly 12 years, and peculiar in its terms, 
I think the onus is shifted. But more es- 
pecially do I think that the obligation is upon 
the plaintiff to prove his debt, by reason of 
the account which he appends to his plaint 
as а summary of the debt which he seeks to 
recover. He says, in effect, that that account 


‘yepresents the money that he is entitled to, 


and although he calls seyeral witnesses, he 
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neveraaksone of them, who made the account? 
what formed the basis of the account P how 
it was prepared and if it accurately repre- 
sents the money due on foot of the mortgage. 
When the learned Judge gave a decree in 
this case, he had not before him one scintiila 
of legal evidence to show what was the 
amount due on foot of the mortgage-bond: 
unless he accepted as obvi usly correct an 
unproved account, which, I understand, was 
prepared by the learned Vakil on behalf of 
the respondent. :п my opinion that is not 
legal proof. No doubt, the account was pre- 
pared upon the basis of the machiuery pro- 
vided by the mortgage-bond itself. That is 
not sufficient to constitute legal proof of the 
existence of a debt. The learned Snbordi- 
nate Judge direct-d no account to ba taken 
but accepted without question the vilidity and 
accuracy of the unproved account annexed to 
the plaint. Therefore, I would have been pre- 
pared myself to have dismissed the action 
upon that ground; and more especially, be- 
cause the validity of this account, the acea- 
racy of this account, was put in issue 
expressly by the pleadings of the defendants, 
and the issue is directed and framed by the 
learned Judge, аз to whether the acenunt is 
correct or nof. And without one scintilla 
of evidence to justify the finding on that 
issue the learned .Judge found that the full 
sum claimed in this action is due. If the 
case was tried bya Jury the verdict could not 
stan: fora moment. Why should it stand 
uow? Why should the Judge be permitted 
to make assumptions in a point of law, 
when there is no legal evidence to justify 
them? 


It is hardly necessary to discuss the ques- 
tion as to whether the two decrees which 
were transferred, and by mutual consent set 
off as against the mortgage debt, constituted 
valid payments, taking the case out of the 
Statute of Limitations. I am perfectly satis- 
fied they did constitute valid payments It 
is established beyond all doubt, that it is not 
necessary that payment should be actually 
made in money; for any arrangement be- 
tween the parties intended to have the effect 
of discharging pro tanto the party indebted, 
has the same effect as the payment of money. 
The Indian Limitation Act is based very 
largely upon the principles of the Limitation 
Acts in England, and the authority for the 
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proposition I have stated, is to be found in 
the case of Mader у. Maber (13). 

For these reasons I think this action should 
be dismissed with costs here and in the Court 
below. 

Jwaus PRASAD, J.—I concur with my 
learned brother as to the dismissal of the 
suit on the ground of  non-joinder of the 
two persons interested in the mortgage, 
which is the foundation of the suit. I 
also agree with my learned brother that 
the plaintiff in this case has proved that 
there were valid payments as entered on the 
back of the mortgage bond, so as to save 
the suit from being barred by limitation. 
Аз my learned brother has already pointed 
out, І am uot in accord with him as regards 
ihe view that the plaintiff has not established 
his claim as he has not proved the 
account upon which the suit is based. I 
need hardly give detailed reasons for my 
differing from my learned brother on this 
point. Í would only briefly refer io some 
of the salient grounds. . 


In this ease the execution of the bond 
was satisfactorily proved by the attesting 
witnesses called by the plaintiff; it was fur- 
ther proved that the consideration of the 
bond passed. After the death of the mort- 
gagor Raghunath Charan Prasad Singh 
a petition under Act VIII of 1890, called 
a petition for guardianship of the minor 
grandsons of the mortgagor, was filed by 
his widow Musammat Bhagela  Woer, de- 
fendant in the case, on the 5th September 
1910, before the District Judge of Shahabad, 
and in the schedule, required by the Act 
for the specification of the debts and lia- 
bilities, this bond is mentioned as item 
No. 5, The bond itself shows, on the back 
of it, two payments that have been credited 
in the account annexed to the plaint 
asa part thereof and duly verified. The 
defendants in this case never specifically 
alleged that they had paid anything be- 
yond what was clearly stated by the plaint- 
iff. The learned Subordinate Judge has 
held as clearly established thatthe mort- 
gage-bond is a genuine document and was 
executed for good consideration. I think, 
in a money suit, where the claim is for the 
recovery of a specific amount, the defend- 


(13) 2 Ex. 153; 86 L. J. Ex. 70; 16 L. T. 26. 
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ant ought clearly to state what sum bas 
been paid off, and if all the claim was 
discharged he ought distinctly to say so, 
vide Order VIII, rules З to 5. The allega- 
tion in the written statement that the 
account is incorrect does not necessarily go 
to show that there was nothing due. The 
issue relating to this matter is issue No. 
4, “Is the account given in this plaint 
correct?” The account is based entirely 
upon the mortgage-bond which distinctly 
mentions the amount advanced, the rate of 
interest, and on the back of it mentions 
the amount received. The further calcula- 
tion is a matter of arithmetic. It is ap- 
parent from the finding of the learned Sub- 
ordinate Judge on this issue that the de- 
fendants contested the correctness of the 


account only on the ground that compound : 


interest should not have been charged, which, 
however, was rightly held to be allowable 
under the terms of the bond. The account 
based upon the bond being prima facie 
correct, I think it is for the defendant to 
show in what respects the account is wrong. 
Regard being had to the pleadings in this 
сазе and the issues framed, I think that 
if the suit were not dismissed on the 
fatal defect of the non-joinder of some of 
the necessary parties to the suit, the claim 
of the plaintiff could not be thrown out 
on the ground that he had not proved the 
account in this case. No objection as to 
-the account not having been proved has 
been taken in the grounds of appeal filed 
in this Court. It is unnecessary to go into 
this matter any further as the plaintiff's 
-suit must be dismissed on the grounds al- 
ready stated. 
Appeal accepted, 


COURT OF THE BOARD OF REVENUE; 


MADRAS. 
Revision Petition No. 6 or 1916. 
August 7, 1916. 
Present; —Mr. Clegg; Е. M. 
МАССА MEERA LEVAI ROWTHER—: 
PETITIONER ‘ ‚' 
versus : 
Tus EASTERN DEVELOPMENT СОВ: 
PORATION Co. or LONDON— š 


COUNTER-PETITIONER. 

Madras Estates Land Act (I Mad. of 1908), s. 3 (61 

—“Landholder”, meaning of— Receiver lentitléd to 
collect rents for certan faslis, if “a landholder" under 
the section. 

A Receiver, appointed to realise the arrears of rent 
for certain Jashs from the ryots of an estate, is а land- 
holder within the meaning of section 3 (5) of the 
Estates Land Act, though he has restricted powers. 


Payment of rent to a person not entitled to 
receive it, will поб discharge the ryot from liability. 


Revision petition from the order of the 
Collector, Madura, D. Dis. No. 3660 of 1915, 
dated the 25th October 1915. 


Mr. S. Gopala Sarma, for the Petitioner. 
Mr. С. A. Seshagiri Sastrz, for the Counter- 
Petitioner. 


JUDGMENT.—The petitioners conten- 
tion is that tbe Court Receiver is not a 
landholder within the meaning .of section 
(3) (5) of the Estates Land Act, that, there- 
fore, his procedure under Chapter VI was 
without jurisdiction and ab initio void. 

2. The Receiver under the terms of his 
appointment order was appointed to realize 
the arrears òf rents for Fasizs 1821, 1322 
and 1328 from the ryoís of the estate. 
Though he has restricted powers, he will, I 
think, however, come within the definition of 
a landholder. = 

3. Itis not alleged that there was any illegal.. 
ity in the procedure under the Act and there 
are, therefore, no grounds for the Board’s 
intervention under section 205. The ‘alleged 
payment on 10th February 1915 to the 
zemindarni is nota discharge of the amount 


“ due, as she on that date was not entitled to 


receive it, 
4, The petition will be dismissed" with 
costs. - 
Petition dismissed, 
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-OUDH JUDICIAL COMMISSIONER’S 


COURT. 
CIVIL MISCELLANEOUS ÁPPLICATION No. 335 
or 1914. 


April 21, 1915. 
Present: — Mv. Lindsay, J. C., and 
Mr. Stuart, A. J. C. 
RAM AUTAR AND OTHER3—DEFENDANTS— 
APPELLANTS—APPLICANTS 
versus 
Raja MUHAMMAD ABUL HASAN KHAN 


—Pratntire —Respornpent—Opposits Party. 
Civil Procedure Code (Act V of 1908), O. XLVII, 


y, 1 (t)—Review —Jurisdiction, objection to, after 
decision invited on merits —Landlord and 
tenant —Relationship | admitted —Class of tenancy, 


determination of—Jurisdiction of Civil and Revenue 
Courts—Suit for declaration in Civil Court that defend- 
ant not a permanent  lessece~Documents of title, 
decision оп gonuineness of —Finding against defendant 
—Estoppel — Decree, construction of. 


Plainti sued for a declaration thav the defendants 
had no under-proprietary rights in a certain mouza 
either as birt-holders or as perpetual lessoes and for 
ejectment of the defendants. The defendants, in 
support of their case, put forward a certain lease 
alleged to be more than a hundred years old and 
relied on certain mutation entries. The Subordinate 
Judge, who tried the case, found the document to 
be а forgery and the alleged entries to have been 
inserted by fraud and accordingly granted a declara. 
tion that defendants were not perpetual lessees, 
but dismissed the claim for possession. ‘The decree 
was affirmed on appeal by the Judicial Commissioners 
who acccpted the said findings, The defendants 
then applicd for a review of their ordor by the 
Judicial Commissioners on the ground that 
it was competent only to Revenue and not to Civil 
Courts to declare the class of tenancy and that iv 
was an error on the face of the record or other 
safficient reason within the meaning of Ordor XLVII, 
rule 1 (1), Civil Procedure Code: 


Held, (1) that, whether Civil Courts have or havo 
not jurisdiction то declare the class of tenancy, the 
defendants having invited the adjudication of the 
Court by putting forward documonts of title, could 
not turn round and assail a finding unfavourable 
to themselves in review by alleging that the Court 
had no authority to come toit. (p. 84, col. 1.] 


(2) that it was competent to the Civil Court to 
grant the declaration on the materials before it 
and that the decreo was binding only so far as it 
was based on the genuineness of the documents ten- 
dered in evidence. |р. 84, col. 1.] ' 


‚ FACTS are sufficiently clear from the judg- 
ment reported as 28 Ind. Cas. 307. 


JUDGMENT.—This is an application 
for review of our judgment in First Civil 
Appeal No. 66 of 1912, dated the 31st 
March 1914. 


INDIAN OASKS. 83 


RAM AUTAR ©. MUHAMMAD ABUL HASAN KHAN. 


That appeal arose’ out of а suit for 
declaration brought by Raja Muhammad 
Abul Hasan Khan, iu which the Court 
was asked to fiud and declare that the 
defendants Ram Autar and others had no 
under-proprietary rights in Mauza Barahrajot 
either as birt-holders ог as perpetual 
lessees (thekadar dawami). The Court of 
first instance decreed the claim and gave 
a decree in the following language:— 


‘It is ordered and decreed that the 
claim for declaration that neither the 
defendants Nos. 1 to 6 nor their ancestors had 
or have any maltkana rights as under- 
proprietors or biridars or holders of inferior 
rights or thekadars dawami, or any inferior 
rights and  under-proprietary rights as 
thekadars dawami in the village Barahrajot, 
hamlet of Kauria Misr, Pargana and Dis- 
trict Gonda, be decreed against the 
defendants with costs. The defendants 
appealed and their appeal was dismissed 
by the judgment which is now sought to 
be reviewed. The objection put forward 
against the judgment is that it decides a 
question which it was not competent to 
this Court to decide. It was held that the 
defendants were not perpetual lessees of the 
village and it is contended that on the 
current of authority accepted in this Court 
this finding was outside our jurisdiction, 
as the authority to determine ‘the -class 
to which a particular tenant belongs is re- 
served exclusively to the Court of Re- 
venue. 


It is argued that there is accordingly a 
good case for review on the ground of an 
error. apparent on the face of the record. 
and in any case that there is other sufficient 
reason within the meaning of Order XLVII, 
rule 1, sub rule (1), of the Code of Civil 
Procedure for granting a review. 


With regard to the finding of this Court 
to which exception is taken in this applica- 
tion, it is important to consider the facts 
upon which the finding is based. These 
defendants in the Court of first instance 
pub forward in support of their case a 
certain lease which was alleged to have been 
executed in the year 1209 Fasli, that is to 
say, more than one hundred years before 
the institution of the suit. It was held by 
the Subordinate Judge that this document 
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was & forgery, and his finding upon this 
point was accepted here. Further, the de- 
fendants relied upon a certain entry made 
in mutation proceedings in or about the 
year 1903, and alleged that this entry, 
which was favourable to their case, was 
made in consequence of certain admissions 
made by two agents of the superior pro- 
prietors of the village. The depositions 
of these two agents were put in evidence in 
proof of the admissions but it was beld by 
this Court.that these agents had been acting 
in collusion with the defendants; in the 
case of one of the agents there was de- 
finite evidence to show that he had been 
bribed to make an admission favourable 
to these defendants. 


Our judgment, therefore, declared that 
on the facts put forward it was proved 
that the defendants were not perpetual 
lessees. 

Whatever be the course of the rulings 
of this Court regarding the authority of 
the Civil Courts to grant declarations in 
suits like the present, it can scarcely be 
contended that Civil Courts have no juris- 
diction to decide questions relating to the 
genuineness of documents of title and to 
give effect to such decisions and it is not 
open to parties, who like the defendants 
here have submitted such a document to 
the judgment of a Civil Court, to turn roand 
and seek to repudiate a finding unfavourable 
to themselves by alleging that the Court 
had no authority to come to it, and assuredly 
the Revenue Courts have по exclusive 
jurisdiction to deal with questions on the 
genuineness or otherwise of documents of title. 
We are unable, therefore, to concede in 
favour of the applicants here that the 
judgment is open to review on the ground 
of apparent error, or that there 1з any 
other sufficient cause for review. By heir 
defence they invited the Court to adjudicate 
upon & title which they sought to support 
by false evidence, consisting of а forged 
lease and the declarations of 
witnesses and, in our opinion, it was com- 
petent for us to find that the defendants 

were not perpetual lessees проп the 
` grounds put forward by them. Our judg- 
ment does not affect to decide more than 
this. It may be that for other reasons 
which have not been disclosed these defend- 


two false, 
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ants are entitled to the status which they 
claim. "That, however, is not a matter which 
concerns us. We dismiss this application 
with costs. 


Application dismissed. 


PUNJAB CHIEF COURT. 
FinsT Отут, Appeat No. ‘310 or 1911. 
February 7, 1916. 

Present: —Mr. Justice Chevis and 
Mr Justice Scott-Smith. 
BHAGWAN DAS—P atntisr— 
APPELLANT 

versus . 
Musammat BAL W ANTI —DREFENDANT — 


RESPONDENT. 

Custom—Suecsssion—Self-acquired property-—Saraog 
Jains of Buria, Tahsil Jagadhri, Ambala District— 
Daughter versus collaterals—Burden of proof —Appli- 
cation for leave to appeal in forma pauperis—Sufficient 
cause—Limitation Act (IX of 1908), s. 5. 

Among Sarogi Jains of Buria, Tahsil Jagadhari, 
Ambala District, it is not proved that a collateral in 
the sixth degree excludesa daughter from succession 
to the self-acquired property of her father. 

In the absence of proof that the property in dispute 
is ancestral qua the collateral, the onus of proving 
that he can oust the daughter of the last male 
owner lies on him. [p. 87, col. 1.] 

The decree of the first Court was passed on the 10th 
July 1911. Gopy of the decree was applied for on 
the same day and supplied on the 28th July 1911. 
Application for leave to appeal in forma pawperis 
accompanied by grounds of appeal was presented 
to the Chief Court on 16th October 1911, the first 
working day after the vacation, and was rejected 
on the 30th October. Full stamp was put in 
on the 27th November 1911.” On the hearing of 
the appeal, an objection was taken that it was time. 
barred: 

Heid, that though the appeal was not within time 
there was sufficiont reason for allowing an extension, 
[p. 85, col. 1.] 

First appeal from the decree of the Dis- 
trict Judge, Ambala, dated the 10th July 
1911, dismissing the claim. ; 

Kanwar Dalip Singh for the Hon'ble Mr. 
Muhammad Shafi, К. B., and Messrs. Sham 
Lal and Shuja-ud-Din, ‘for the Appel- 


lant. 


Messrs. Beechey and Gokal Ohand Narang, 
for the Respondent, 


° 
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JUDGMENT.—The plaintiff, a collateral in 
the sixth degree, claims possession of all the 
property, moveable and immoveable, of the 
late Mittar Sain, a Jain of Buria, Jagadhri 
Tahsil, Ambala district. The defendant is the 
daughter of Mittar Sain. The suit having 
been dismissed by the District Judge, the 
Plaintiff appeals. 

A preliminary objection that the appeal 
is time-barred was overruled. The decree of 
the first Court isdated 10th July 1911. 
Copy was applied for the same day, and 
supplied on 28th July 1911. Application 
for leave to appeal in forma pauperis, accom- 
panied by grounds of appeal, was presented 


' to this Court on 15th October 1911, the 


first working day after the Chief Court vaca- 
tion, and was rejected on 30th October 1911. 
Full stamp was putin on 27th November 
1911. Allowing that this was not within 
time we think there is sufficient reason for 
allowing an extension. 

The parties being Saracgi Jains, and it 
not being shown that they depend mainly on 
agriculture, there is no initial presumption 
that they are not governed by Hindu Law. 
But plaintiff pleads in his plaint that by 
custom of the tribe and the family he is 
entitled to succeed to the exclusion of 
the danghter. Itis for him to prove such 
a custom. In the first place it may be 
remarked that the Jearned District Judge 
has referred to certain cases decided 
between Jains in the United Provinces. 
Counsel for the plaintiff objects to such 
cases being referred to, and urges that the 
custom of Ambala Jains is not necessarily 
the same as that of Jains in other parts 
of India. ` Admitting this contention to have 
force we asked Counsel to what limits he 
wished to. confine the enquiry, and he 
replied that he wished to confine it within 
the Ambala District. We will, therefore, 
confine ourselves to the limits of the Ambala 
District in disposing of this appeal. 


For the plaintiff it is contended that his 
full evidence was not recorded, and that he 
had other witnesses to produce. The record, 
however, both English and vernacular, 
clearly shews that plaintiff closed his case 
(see Book B, page 141) except that he 
wanted to examine defendant. As to exa- 
mination of defendant he was ordered to 
file interrogatories on 18th January 1911, 
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but neglected todo so. On 28rd February 
1911 he was offered another chance of 
filing interrogatories on condition of paying 
costs of adjournment, but refused to pay 
costs (see B. page 141): It із now urged 
that plaintiff wanted to examine defend- 
ant by open commission, but there is 
nothing on the record to shew that plaintiff 
ever objected in the lower Court to the 
proposed course, z.., examination by inter- 
rogatories. 

Then it was urged before us that certain 
documents were wrongly rejected. The 
documents io question have, however, been 
printed, in Book C, and Counsel has 
been allowed to refer to them. Не has, 
however, only made two such references, 
which will be noticed later on. 

We may here remark that the custom 
propounded, viz, a custom by which a 
collateral excludes a daughter, even as 
regards self-acquired property of her father, 
goes beyond the ordinary agricultural 
custom of the Punjab. Counsel owns that 
there is no proof as to the land in suit 
being ancestral qua the plaintiff. As to 
the houses he points to the khasra абай 
papersof the Settlement, of 1849, which 
are printed in Book C, but he omits entirely 
to shew ns which of these houses correspond 
to the houses now in suit. Unless the houses 
can be traced and identified with the houses 
now in suit, the khasra abadi is of no use in 
the present suit. 

Next we note that the plaintiff has 
not produced the riwaj-t-am or wajib-ul- 
arz. Nor are there any judicial cases relat- 
ing to Jains of the Ambala District, in which 
a collateral has excluded a daughter. 


The case for the plaintiff rests entirely 
on oral evidence. As the Distriet Judge 
remarks, cases where a member of a joint 
Hindu family has died and his daughter has 
not sueceeded are not in point, as in such 
& ease the other male members of the 
family succeed by survivorship. 

The District Judge has dealt with the 
instances cited by the witnesses but has 
omitted to deal specifically with a few. We 
will deal with the instances briefly 


(1 Makhan Lal by Will left most of his 
property to his nephews and very little 
to his daughter’s sons. This is a case of 
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Will and proves nothing as to the rule of 
succession. 

(2). The ease- of Gopi, spoken of by 
Jehangiri Mal (Book:137) and Kundan Lal 
(Book 141), The evidence of the two witnesses 
seems: discrepant. Jehangiri Mal says he 
and his brother took it as cousins of deceased. 
Kundan Lal, a son-in-law of Gopi, says the 
property went te Gopi’s brothers. Counsel 
urges that the word bhai includes cousins. 
It does sometimes, but not always. And 
this is the discrepancy. Jehangiri Mal says 
the-property was one house worth Rs. 5,000 
andeash, etc., Rs. 2,000. Kundan Lal, however, 
speaks of land and shops though he says he 
does not know.in which village the land was. 
Bvidence of this vague kind is of no value. 

(3) and (4).. Two instances cited by 
Lekhraj, who is the sole witness with regard 
to them. Asregards the case of Sarni Mal 
the bróther who succeeded may have been 
joint. Asregards the case of the witness’s 
own” brother the witness and his brother 
were joint. So these cases prove nothing. 

(5) and (6). Nathu (B. page 129) is the 
witness with regard to these cases. He 
really cites three cases, those of Gobind, 
Sawaya Ram and Chhajju. In Govind’s case 
he'and his brother had a common kitchen, so 
probably the family was joint, which would 
explain the brother’s succeeding. The wit- 
ness’s knowledge of Sawaya Ram’s case is 
evidently of. the vaguest, as, though he says 
the collaterals excluded’ the daughter, in 
cross-examivation he says he does not know 
whether Sawaya Ram had a son or a bro- 
ther. As to the case of Chhajju, brother of 
the witness, this too was probably : A case of 
joint family, as the witness says, "we lived 
and messed together; our property has not 
been divided since my father's death," 
though. another witness, Chittar Mal, says 
Chhajju and Nathu were mot real brothers. 


. (7) and (8) cited by Chittar Mal (B. 
page 132). This witness really names four 
instances, but we are following tbe number- 
ing of instances in the District Judge's 
judgment. The {instances cited by the 
witness are those of Bishan, Nathu, Bahta 
and Dasaundhi. Witness says Bishan, his 
great uncle, had a house, which came to 
witness and his brother. He says Bishan’s 
-daughters .died after their father. We 
.have. only his-word for this. If the 
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.left issue, does not appear. 
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ehildren, of course, the 
house will now be with the collaterals.. 
And in eross-examination he says Bishan 
only had a 4rd share in the house, and 
that he and Bishan fed together, so this 
too was probably a case of a joint family. 

Witness had another great uncle Nathu 
who left a house, which went to thes, 
collaterals. 


Bahta left a house and shop, which the 
collateral took and not the daughter. Such 
instances as the two last prove nothing 
much. Inmany cases the daughter, being 
married in another village, would care little 
about & house or shop of little value, and even 
if she did not waive her rights entirely in 
favour of an uncle or cousin would probably 
have no cbjection to being bought ont. 

The last case cited hy this witness is that 
of Dasaundhi. Witness says his property 
went to a widow to the exelusion of a 
daughter. Batin eross-examination he says 
Dasaundhi bad no daughter, buta grand- 
daughter, and a collateral got the house, 
This again is only a case of a house. 

(9) and (10) and (11) cited by Duri 
Chand, (В. 185). This witness cites 
four instances, those of Jamna Das, Jiwana, 
Ajibi and Bakhtawar. Jamna Das had a 
married daughter, who has died leaving no 
jssue. Witness does not know exactly when 
Jamna Das died. Possibly the daughter 
died before him. * 


Jamna’s case is not in point as his son 
succeeded him at his death, and then his 
grandson succeeded. On the death of the 
latter the collaterals, of course, excluded 
Jiwana’s daughter, who was only an aunt 
of the Jast male owner. 


Ajibi is said to have died a few years ago. 
His daughter is still unmarried. Ifa col- 
lateral has taken the property she may still 
sue for it. She is probably yet a minor as 
she has not yet married. And Ajihi left 
only a share ina house and shop, so this 
too is probably a case of a joint family. 

Bakhtawar was witness’s father-in-law. 
Witness says Bakhtawar left a house which 
went to a collateral, Whether witness’s 
wife is still alive or whether if dead she has 
For all that 
we know she may have died in her father's 
lifetime. 


the, son's sister. 


.has, entirely failed to discharge. 


Vol. XXXVI} 
HAMIRA BIBI v. ZURAIDA BIBI. 


- (12) and (13), instances cited by Uzgar 
Sain (B. page 136). He really cites four 
cases, those of Mutsaddi, Diwan Singh, 
Dauli and. Partab Singh. 

Diwan, Singh left. some share, witness does 
not know how mueh, ina house. 

Dauli son of Dasaundhi left ith of a 
havelz, 

Partab Singh left a jth share in а havelz, 

These are all probably cases of joint 
families. Witness says Dauli son of Dasaun- 
dhi left a daughter Gaindi. This is 
obviously the case, already dealt with, spoken 


‘of by Chittar Mal, who never mentioned the 


fact that Dasaundhi had left а son. This 
shows how little the witnesses really know 
of the -eases they cite. Chittar Mal’s first 
version was that Dasaundhi’s daughter was 
excluded. 

_Asto Mutsaddi’s case this i is not in point. 
It is not mentioned that he had & daughter. 

(14) eited by Khub Chand. He cites 
two cases, one of Bansi, the other of Jado, 
Bansi’s ease is not in point, as he left a son. 
On the son's death the collaterals excluded 
As to Jado’s case he left 
only 4 of an ancestral house. This is pro- 
bably a ease of a joint family. 

Counsel for plaintiff also wished to rely on 
the instances cited by Babu Lal, but these 
are Saharanpur cases, and as we reminded 
Counsel, he had himself objected at the be- 


ginning of his argument to the enquiry being 


extended beyond the limits of the Ambala 
District. 


, It seems to.us.quite unnecessary to,.deal 
with the defendant’s „evidence. In the 
absence of proof that the property is ancestral 
qua the plaintiff, the onus of. proving that 
he can,oust the daughter of the last male 
owner clearly lies on him, and this onus he 
Counsel 
printed 


& . 
has referred us to a “round robin," 


оп page 31 of paper-book O, but this docu- _ 


ment is not admissible in evidence, the 
persons who have signed it not having been 
produced to, give evidence on oath and to 
undergo the test of eross-examination. The 
ога] evidence which. has been produced. we 
regard as quite.unreliable and insufficient to 
prove the alleged custom. We, therefore, 
uphold the, decision, of the District Judge, 
dismissing the suit and. dismiss this appeal. 


` We.note that the respondent. has incurred. an 
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unnecessarily large amount of expense in 
printing documents which, in our opinion, 
need not have been printed, and we direct 
that the plaintiff-appellant do pay the costs 
of defendant in this Court excluding costs of 
printing. Costs in the lower Court to be 
paid as ordered by that Court. 
Appeal dismissed, 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD HIGH COURT. 
August 1, 1916. 
Present:—Lord Atkinson, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 

Musammat HAMIRA BIBI AND OTHERS — 
APPELLANTS 
versus 


Musammat ZUBAIDA BIBI AND OTHERS— 


- RESPONDENTS. 

Muhammadan Law —Dower— Widow's lien for unpaid 
dower-—Widow in possession of husband's estate to 
satisfy dower-debt out of income —Interest or compen- 
sation, right to 

Under Muhammadan Law the idea of payment of in- 
terest on deferred dower does not ordinarily enterinto 
the conception of the parties. If a widow is allowed 
to take possession of her husband's property in order to 
satisfy her dower-debt on the basis of some definite 
understanding as to the oonditions on which she 
should hold it, either express or implied, she must 
abide by its terms. Where there is no such under- 
standing and à claim is made to the estate, after 
her husband's death, by his heirs to recover posses- 
sion of their shares, she should be allowed 
Some reasonable compensation, not only for the 
Jabour and responsibility “imposed on her for the 
proper preservation and managoment of the estate, but 
also for forbeaving to insist on her strict legal right 
to exact payment of her dower on the death of her 
husband, and compensation for forbearance to enforce 
a money payment is best calculated on the basis of an 
equitable rate of interest. [p. 90, col. 2; p. 91, col. 1.] 

Woomatool Fatma Begum v. Meer: umunaissa Kha- 
num, 9 W. R. 318 at p. 322, referred to. 

A widow's lien for dower is the only creditor's 
lien of Mussulman Law which has reccived judicial 
recognition. [p. 90, col. 2:] 

Rules of equity and equitable considerations 
contmonly recognized in the Courts of Chancery in 
England are not foreign to the Mussulman system. 
[р. 91, col. 1.] 

Quare: :— Whether the Mussulman rule relating to 
пашт was abrogated by Act XX VIII of 1855. lp. 90. 
col. 

Consolidated appeals from two judgments 
and decrees of the Allahabad High Court, 
dated August 11, 1910, reported as 7 Ind. Cas. 
497, varying а judgment and two decrees of 
the Subordinate Jadge of Gorakhpore, dated 
September 15, 1906, 
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FACTS of the case are sufficiently set forth 
in their Lordships’ judgment, 

Sir Е. Richards, K. O., and Mr. Dube, for 
the Appellants.—The question was one of 
law. The widow had remained in possession 
for 14 years and she had realised all the 
amount of her dower. She required interest 
on her dower which was forbidden by the 
Muhammadan Law. The onus lay upon her 
to show that she was entitled to interest. The 
whole point was whether she was entitled to 
interest. 

[Loro PAREER: If account is claimed, she 
would be like a mortgagee in possession and 
then the income would be set off against the 
interest. | 

Income was against interest. There was 
no express agreement for the payment of 
interest. It was not covered by Act XXXII 
of 1889. . 

[Lorp Parnes: If these people had paid 
off her dower at the death of her husband, 
she would have invested it. She is entitled 
“to damages in view of dower. 

Dower was a necessary incident of marriage 
and, therefore, formed part ‘of the Muham- 
madan Law. 

[Loro ATKINSON: She is entitled to hold 
it until her dower is paid. When you claim 
account you must pay interest. It is justice. | 

Reference was made to Ameer-ocn-Nissa v. 
Moorad.oon-Nissa (1), Nawab Mahomed 
Ameenodeen Khan v. *Mozuffer Hossein Khan 
(2), Juggomohun Ghose v. Kaisreechand (3), 
Musammat Beebee Bachun v. Sheikh Hamid 
Hossein (4), Soorma Khatoon v. Altaffoonissa 
Khatoon (5), Woomatool Fatima Begun ү. 
Meerunmunnissa Khanum (5), Habib-un-nissa 
Khatoon у. Shams-ud-din Ahmed (7), Bakreedan 
v. Ummatul Fatema (8) and Ramzan Ald Khan 
v. Musammat Asghar? Begam (9). 

Mr. De Gruyther, K. C., and Dr. Syed Abdul 
Majid, for the Respondents.—Dower was a 

(1) 6 M. I. A. 211 at p 212; 1 Sar. P. O. J. 533; 19 
E. В. 79 

(2) 5 B. L. В. 570; 14 W. B. 5 (P. C.). 


(3) 9 M. I. A. 266 at p. 260; 1 Sar. P. O, J. 835; 19 
E. R. 738. 


(4) 14 M. I. A. 877 at p. 388, V7 W. R. 113, 10 B. 


Т.В 45; 2 Suth P. С. J. 681; 8 Sar. P. C. J. 39; 20 E. 
В. 828. 

(5) 2 Hay Report 210. 

(6) 9 W. R. 318 at p. 322, 

(7) 22 8. D. A. 810. 

п) 80 L. Л. 541. 

9) 6 Ind. Cas, 465; 82 A, 568 at pp. 566, 567; . 
І, J. 614, f та 
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debt and, therefore, interest was payable both 
by custom aud Vunicipal Law. In India not 
even under the Muhammadan rule was the 
injunction as to interest followed. The trans- 
action was really one as between mortgagor 
and mortgagee in possession. If account was 
claimed interest was payable. The Muham- 
madan Law did mot prohibit taking in- 
terest, The word in the Koran was riba, 
which meant usury. It was а kind of sale, 
as the Koran said: “Have recourse to sale 
and give up usury.” The point was left 
unsettled by Muhammad. During the 
Caliphat of Umar the point was raised as to 
what riba meant, but it was left unsettled, 
During the Abbaside period the point was 
again raised. Abu Hanifa said that riba was 
allowed in a non-Moslem country. During 
the reign of Sultan Sulaiman the Magnificent 
interest was fixed at 11 percent and at 
present in Turkey it was fixed at 9 per cent. 
In Persia it was allowed in the name of 
manfaat or profit. Equity was fully re- 
eognised by the. Muhammadan Law and was 
called zstehsan. 

There was reason to believe that equity as 
administered in the Court of Chancery was 
taken from the Moslem System of Jurispru- 
dence. The widow would be entitled to interest 
or damages by way of equity. Interest should 
be paid for withholding the debt. The 
enactments in India were not exhaustive and 
if there was no law on this point in India, 
equity should intervene. 

Reference was made to Soorma Khatoon v. 
Altaffonisca Khatoon(5), Habib-un-nissa Khatoon 
v.Shams-ud-dn Ahmed 7), Sabian Bewa v. 
Ansar-ud-Din (10), Mullick Abdool Guffoor 
Muleka (11), Davis G. W. v. Maung Shwe Go 
(12), Woomatool Fatima Begum у Meerunmun- 
nissa Khanum (6), Dighton v. Withers (18), 
Fletcher v. Sondes (Lord) (14), Mahomed 
Musa v. Aghore Kumar -Ganguli (15), 
Fatawa-i-Alamgiri (original), title, Riba, etc., 
d 9 Ind. Cas. 1031; 38 О. 475 at p. 480; 13 C. L. 

‚ 427. 

(11) 10 C. 1112 at p. 1123, 

(12) 11 Ind. Cas. 801; 88 I. A. 155 at p. 167; 4 Bur, 
L. T. 229; 15 C. W. N. 934 (P. C.); 18 Bom. L. В. 704; 
14 C. L. J, 260; 8 A. L. J. 1198; 88 О. 805; 10 M. L. T. 
455; (1911) 2 M. W. N. 79; 21 M. L. J. 1127. 

(18) 81 Beav. 423; 135 R. R. 501; 54 E. R, 1202. 

(14) 3 Bing 501 at p. 550; 130 E. R 606. 

(15: 28 Ind Cas 950; 42 I A. 1; 17 Bom, L. R. 420; 
49 O. 801; 119 5) M W.N. 621; 21 О L. J. 281; 28 
M. L. J. 648; 19 C. W. N. 250; 13 A, L, J. 229; 17 M. 
L. T. 148; 21, W. 258. 
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History of the Ottoman Turks by Sir E. 
Creasy, Ch. Sultan Suleman’s Reforms. 
Mr. Dube, replied. 


JUDGMENT. 

Loro Parker or WADDINGTOK, — A short 
statement of the facts which have given rise 
to this litigation will explain the point for 
determination involved inthese consolidated 
appeals, 

One Shaikh Inayat Ullah, a Mahomedam 
inhabitant of the District of Gorakhpur, in 
the United Provinces of India, died in March 
1892, leaving him surviving a widow and 
daughter, named respectively Zubaida Bibi 
and Najm-un-nissa;a sister, Hamira Bibi; and 
two brothers, Khadim Hossain and Ihsan 
Ullah, all of whom became entitled under 
the Sunni law, to which Inayat Ullah was 
subject, to certain specific shares in his 
estate. Besides the widow’s share of one- 
eighth, Zubaida was entitled to her unpaid 
dower. This has been found in a previous 
proceeding to have amounted to the large 
sum of one lakh of rupees. The other heirs 
of Inayat Ullah not being in a position to 
pay this sum without apparently alienating 
at least a considerable part of the estate, 
allowed the widow to take or remain: in 
possession of the whole to satisfy her claim 
out ofthe rents and issues of the landed 
property. It is not clear whether the widow 
was let into possession in the lifetime of 
Inayat Ullah or after his death. But it is 
not disputed that since 1892, Zubaida has 
been in possession. 


In 1902, the other heirs of Inayat Ullah 
brought a sait against her to recover posses- 
sion of their shares. Their action was dis- 
missed on the ground that it was misecnceiv- 
ed inasmuch as it was not a suit for 
the purpose of taking accounts, and 
tbus ascertaining what portion of the 
dower-debt was then unsatisfied. The 
present suits were instituted with that 
object on the 15th March 1906 in the Court 
of the Subordinate “udge of Gorakhpur, one 
by Hamira Bibi and the other by the widow 
and sons of Khadim Hossain who had died 
either before or after the suit of 1902. The 
reliefs prayed for in both actions were the 
same, viz., (a) for the taking of accounts; (b) 
for decree to plaintiffs of their respective 
shares in case the dower-debt was found to be 
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discharged, and (c) for an award to the 
plaintiffs of any sum found to have been 
received by her in excess of her dower. 
Zubaida in her defence among other pleas 
set up a claim for interest on her unpaid 
dower; she alleged that the income of the 
property was less than the interest she 
claimed; that, consequently, the debt was 
still unsatisfied and that the plaintiffs were 
accordingly not entitled to recover possession 
of their shares in Inayat Ullah’s estate. 

The Subordinate Judge, who tried the vase 
in the first instance, considered the defendant 
was entitled to interest at 6 per cent. per 
annum on her dower; that the interest thus 
calculated exceeded the annual net income 
from the estate, and that, therefore, it was 
clear no portion of the debt was discharged. 
In the result, he dismissed both suits. On 
appeal to the High Court at Allahabad, 
the learned Judges took the same view as to 
the right of the widow, Zubaida, to receive 
interest; but they varied the decrees of the 
Court of first instance with regard to the 
total dismissal of the suits; they made a 
declaration that the plaintiffs should recover 
possession of their respective shares in the 
estate provided they paid to the defendant 
their quota of the dower-debt proportionate 
to such shares, which quota the learned 
udges specified, 

From these decrees of the Allahabad 
High Court the plaintiffs have appealed to 
His Majesty in Council, and the sole 
question for determination is whether the 
defendant Zubaida is entitled to any interest 
or compensation in respect of her dower 
unpaid atthe time of Inayat Ullah's death. 
The case has been elaborately argued on 
both sides and a large number of authorities 
have been cited. On behalf of the plaintiffs 
it has been argued with considerable force 
that the Maussulman Law prohibits usury 
and usurious dealings between Moslems; 
that dower is liability springing under the 
provisions of that law from the status of 
marriage; and that, therefore, all incidents 


and rights connected- therewith must be 
subject to the Mussulman Law. It was 
further contended that the Mahomedan 


widow’s lien on the husband’s estate for 
unpaid dower is the only ereditor's lien 
which has been recognised and maintained 
intact by British Courts of Justice, and 


90 
НАМІВА BIBI 0, ZUBAIDA BIBL, 


that it ought not to be extended beyond 
what the Mussulman Law itself permits by 
allowing interest when itis not contracted 
for. On the other side it is argued that 
the Muhammadan Law prohibiting usury has 
been repealed in India by Act XXVIII of 
1855, and that consequently there is no 
bar to Mussulmans receiving or paying 
interest, and that the practice of receiving 
interest is common among them both in 
India and other countries, It is further 
urged that, in-any event, the widow is 
entitled to some interest by way of damages 
for non-payment of dower at the due 
time. 

In the view their Lordships take of the 
case it.is unnecessary in their opinion to 
examine much of the arguments addressed 
to the Board or to diseuss the numerous 
cases cited at the Bar. 

There isa conflict of judicial opinion in 
India on the-question whether the Mussulman 
rule. relating to usury was or was not 
abrogated by Act XXVIII of 1855. Sir 
Barnes Peacock, C. Ј., sitting with Mr. 
«Justice Macpherson held, in the case of 
Ram, Lal Mookerjee v. Haran Ohandra Dhar 
(16), that it was not. "Hindu Law,” he 
said, “did certainly, as between Hindns 
restrict the rate of interest to be charged; 
and I do not think that Act XXVIII of 
1855 was ever intended to repeal the 
Hindu.or Muhammadan Law as to interest.” 
Then, after reciting the preamble of the 
Act, he added as follows: “That Act” 
(meaning Act XXVIII of 1855) “did no 
more than repeal the various Regulations 
and Acts which the English Government 
of India had passed on the subject of 
usury.” In a later case [Mia Khan v. 
Bibi Bibijan (17)] Mr. Justice Phear 
sitting with Markby, J., took a different 
view. In the ordinary course, оп this 
difference of opinion arising between two: 
Division Benches of the same Court, the 
case should have been referred to a Fall 
Bench. Bat Phear, J. did not take that 
course and decided the point differently, 
holding that the Act of 1855 had abrogated 
the Mussulman Law prohibiting usury. Their 
Lordships do not think it necessary to 
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‚ (16) 8 B. L. R. 130; 12 W. R. (O. С.) 9, 
(17) 5 B.L, R, 500; 14 W. R. 308, 
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decide on the present occasion which view 
is right, nor do they think that Act XXXII 
of 1839 has any application. 

Dower is an essential incident under the 
Maussulman Law to the status of marriage; 
to such an extent this isso that when it 
is unspecified at the time the marriage is 
contracted, the law declares that it must 
be adjudged on definite principles. Regarded 
as a consideration for the marriage, it is, 
in theory, payable -before consummation; 
but the law allows its division into two 
parts, one of which is called prompt, payable 
before the wife can be called upon to 
enter the conjugal domicil; the other 
deferred, payable on the dissolution of the 
contract by the death of either of the 
parties or by divorce. Naturally the idea 
of payment of interest on the deferred 
portion of the dower does not enter into 
the conception of the parties. But the 
dower ranks as a debt, and the wife is ` 
entitled, along with other creditors, to 
have it satisfied on the death of the 
husband out of his estate. Нег. right, 
however, is no greater than that of any 
other unsecured creditor, except that if 
she lawfully, with the express or implied 
consent of the husband, or his other heirs, 
obtains possession of the whole or part of 
his estate, to satisfy her claim with the 
rents and issues accruing therefrom, she 
is entitled to retain such possession until 
it is satisfied. This is called the widow’s 
lien for dower, and this is the only 
ereditor's lien of the Mussulman Law which 
has received recognition in the British Indian 
Courts and at this Board. 


When a widow is allowed to take posses- 
sion of her husband’s estate in order to 
satisfy her dower-debt with the income 
thereof, it is either on the basis of some 
definite understanding as to the conditions 
on whieh she should hold the property, or 
on no understanding. If there is an agree- 
ment, express or implied, that she should 
not be entitled to claim any sum in excess 
of her aetual dower, she must abide by 
its terms, But where there is no such 
understanding, aud a claim is made as in 
the present ease, the question arises whether, 
on equitable considerations, she should not 
be allowed some reasonable compensation, 
not only for the labour and responsibility 


‘stances, 
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‘imposed on her for the proper preservation 
and : management of the estate, but also 
for. forbearing to insist on: her strict legal 
right to exact payment of her dower on 
the death of her husband. Their Lordships 
think that sheis so entitled, and obviously 
compensation for. forbearance to enforce a 


money payment is best calculated on the basis 


of an. equitable rate of interest. This appears 
to be consistent wih the Chapter on: “The 
Duties (Adab) of the Kazi” in the principal 
works on--Mussulman. Law, which clearly 


‘shows that the rules of equity and equitable 


considerations commonly recognised in the 
Courts of Chancery in England are not 
foreign to the Mussulman system, but are 
in fact often referred to and invoked in 
the adjudication of cases. 


`. Ini the case of Woomatool Fatima Begum v. 
Meerunmunnissa Khanum (6) the plaintiff, 
who: had held -possession of her husband's 
estate under a lien for dower,- was dis- 
possessed: by a deeree.of the Court.- She 
ther sued one of: the heirs for a proportionate 
amount of her:-dower. Among other ques- 
tions raised, the defendant claimed that the 
plaintiff must account for mesne profits 
during the period ‘she held possession. Sir 
Barnes Peacock, sitting with Jackson and 
Macpherson, JJ.,. after remarking that the 
"plaintiff. does not: ask to receive interest 
upon her. dower, but she asks that she 
may not be compelled to account fer 
the profits of the land during 
the time that she held it in lieu of her 
dower,” discussed various considerations 
which led him to think that it would be 
inequitable to make her account for the 
profits, except on the terms of allowing 
‘her reasonable interest on her dower-debt. 
The annual rents and profits being Jess 


‘than such reasonable interest, the claim for 


mesne profits was disallowed. Their Lord- 
ships think that this was in accordance 
both with sound.sense and with law. И 


In the -present сазе the Courts in India 
have allowed the defendant, on taking her 
accounts,.6, per cent. '.per; annum, by way 
of equitable compensation. 


` It was nob contended that,- if -interest by 
way of compensation. were allowed at all, 
this rate- was too high under the cireum- 
The contention was that no interest 
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by way :of eompensation could be allowed 
at all. . 

Their Lordships are, therefore, of opinion 
that this appeal fails and should be dis- 
missed with costs, and they will humbly 
advise His Majesty accordingly. 

Appeal, dismissed, 


Solicitors for the Appellants: Messrs. 
Barrow, Rogers § Nevill, 
Solicitors for the Respondents: 


Mr. 
Douglas Grant. К 


COURT ОЕ THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revision Petition No. 77 or 1915-16, 
April 8, 1916. 
Present:— Mr. Holms, S. M., and 
. Mr. Campbell, J. M. 

Raja MUHAMMAD. ABUL HASAN 
KHAN —TDEFENDANT—APPELLANT 
versus 
RAM AUTAR anp OTHERS—P LATNTIFFS— 


RESPONDENTS., 

Jurisdiction of Civil and Revenue Courts — Declara- 
tion, suit for -—Tenancy, class of, decision as to. 

Obiter dictum.—A suit cannot be brought in a Civil 
Court for a declaration of the class of tenancy in а 
case in which the relationship of landlord and tenant 
is not disputed. [p. 92, col. 2.] 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 28rd August 
1915, reversing the order of the Assistant 
Collector, Gonda, dated the 10th May 1915. 

FACTS.—It was а suit to contest a 
notice of ejectment issued by the defend. 
ant talukdar against the plaintiffs in 
November 1914, after. {һе former had 
obtained a decision of the Civil Court in 
his favour to the effect that the latter 
-were not perpetual lessees [see the ease of 
Ram Autar v. Raja Abul Hasan Khan (1), 
which gives the previous history of litiga- 
tion between the parties to the present 


suit]. 


Babus Aditya Prasad and Bisheshwar 
Nuth Srivastava, for the Appellant. 


-I Babu Ram Chandra and Pandit Harkaran 
"Nath Misra, for the Respondents. 


(1) 28 Ind. Cas, 807; 2 O. L. J, 181. 
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JUDGMENT. 

Horus, S. M.—The present plaintiffs sued 
to contest a notice of ejectment and the 
suit was desided on the 12th March 1908. 
Tt appears to have been issued by the Court 
of Wards, Bilahra Estate, and by the 
Balrampur Estate, but the former only 
appeared in Court. No copy of the plaint 
is on record, as it should have been. 
The only issue which concerns the present 
case was, Have plaintiffs higher rights 
than ordinary  thekadars?" Although the 
plaint is not on record, there is a state- 
ment in the judgment as to what the 
plaintiffs’ case was, which merely repeats 
these words that the plaintiffs have 
acquired higher rights than ordinary 
thekadars. The Assistant Collector, bas- 
ing his judgment on the proceedings in 
the mutation case of 1903, decided this 
issue in the affirmative, holding the 
plaintiffs to be perpetual lessees. On the 
material before me, L feel considerable 
doubt as to whether the question of the 
perpetual lease was directly and snbstam- 
tially in issue between the parties, for 
we have not the pleadings, and the issue 
is very much wider than this. 

Apart from this, another reason for not 
holding that the question of perpetual 
lease is res judicata by reason of this 
order is that the learned Judicial Com- 
missioners have decided that the order in 
the mutation case, on which the decision 
of 1908 was based, was obtained by fraud of a 
serious nature. A suit was subsequently 
instituted in August 1911 in the Court of the 
Subordinate Judge, which apparently was for 
possession and for a declaration that the 
present plaintiffs were neither proprietors, 
nor under-proprietors, nor perpetual lessees. 
Neither side has produced the plaint nor 
the written statement nor the decision of 
the Snbordinate Judge. The suit for posses- 
sion was dismissed for want of  jurisdic- 
tion, but the Subordinate Judge made a 
declaration to the effect among other 
things that the then defendants were not 
perpetual lessees. On appeal the Judicial 
Commissioners upheld the decision of the 


Subordinate Judge, and expressed their 
opinion that a serious fraud had been 
committed in the mutation preceedings*. 





*See Ram Autar v. Raja Abul Hasan Khan, Z8 Ind, 
Cas, 307; 2 Q. L. J. 181.—Ed. 
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The question of jurisdiction was raised on 
an application for review, but the Judicial 
Commissioners decided not to review their 
previous decision, mainly on the ground 
that the then defendants (the present re- 
spondents) had invited the Court to 
adjudicate upon their title.t This decision 
(which has not been published in the 
Ondh Cases) was, I take it, not meant 
to do more than apply to the peculiar 
circumstances of the case, and was not 
meant to differ from what hitherto has 
been settled law in Ondh that a suit 
cannot be brought in a Civil Court’ for a 
declaration of the class of tenancy in a case 
in which the relationship of landlord and 
tenant is not disputed. i 

It would have been better had the 
appellant raised the question of fraud by 
an application for review or otherwise in 
the Revenue Courts when he became aware 
of it, which he says was long after an 
appeal was barred by time: sections 5 and 
16 of Limitation Act would probably be 
sufficient to extend the period of limita- 
tion, 

1 would, therefore, accept the appeal, 
set aside the order of the Commissioner 
and restore the order of the Assistant 
Collector, the parties bearing their costs 
throughout, as the appellant is partly to 
blame for the length of litigation in this 
case. 

CamppeLt, |. M.—I agree. 

Appeal allowed, _ 
+See Ram Autar v. Raja Abul Hasan Khan, 36 Ind. 
Cas. 83 supra. — Ed. 





SIND JUDICIAL COMMISSIONER’S 
COURT. 

Сіті, Revision APPLIGATION No. 11 oz 1914. 
December 22, 1915. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
SHAMUMAL TEUMAL—Appuicant 
versus 
RIJHUMAL BHOJUMAL AND ANOTHER— 
OPPONENTS. 

Civil Procedure Code (Act V of 1903), s. 11, ,Ewpl. 
IV, 0.1, r. 4—Res judicata—Matter which might 
and ought to have been made a ground of attack or 
defence—Suit against different defendants on alterna- 
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tive causes of action —Omission to claim relief against 
added defendants, effect of. 

The principle underlying the rule of res judicata 
is the relief of parties from multiplication of actions. 
Гр. 94, col. 1] š 

The rule enacted in explanation IV of section 11 of 
the Civil Procedure Code is based upon the principle 
that where the parties have had an opportunity of 
controverting a matter, that should be taken to be 
the same thing asif the matter had been actually 
controverted and decided. jp. 93, col 2.] 

Newington у, Levy, (1870) 6 C P. 180; 40 L. J. С.Р. 
29; 28 L. T. 594; 19 W. R. 473, referred to. 

The application of the above rule in practice 
depends upon the partionlar facts of each case. 
[р. 93, col. 2.] ^ 

Kameswar Pershad v. Raj Kumari Rattan Koer, 
20 C. 79 (P. 0.); 19 I. A. 284; 6 Sar. P. С. J. 241, 
referred to. 

Where the plaintiff filed à suit against the defendant 
for breach of & contract entered into through brokers, 
andon the defendant's denial of the contract joined 
the brokers as co-defendants under Order I, rule 4, 
Civil Procedure Code, but claimed no relief against 
them, and on the suit against the principal defendant 
being dismissed filed a second suit against the brokers 
for damages under section 235 of the Contract Act: 

Held, per Pratt, J. C., that the second suit against 
the brokers was barred under explanation IV to section 
11 of the Civil Procedure Code, by reuson of failure 
of the plaintiff to seek this relief in the first 
suit [p. 94, col. 1.] 

Per Crouch, A. J. C. ‘contra).—To hold that, where 
a person is joined under Order I, rule 4, Civil Pro- 
cedure Code, the plaintiff not only can, but must 
include all grounds of attack against him under 
penalty of being debarred from ever obtaining relief 
to which he may prove entitled, is an extension of 
law which is not authorised by the terms of the Civil 
Procedure Code, or by practice or by any reported 


decision. [p. 95, col, 1.] 
Civil revision application against the 
decision of the Judge, Small Cause 


Court, Karachi, 


Mr. Kalumal Pahlumal, for the Appli- 
cant. | š 
Mr. T. G. Elphinstone,” for Opponent 
No. 1. 


JUDGMENT. 


Pratt, J. CO.— The facts relevant to this 
applieation are as follows:— 

Plaintiff Shama filed a suit against one 
Gandu on a contract for purchase from 
Gandu through brokers, Siru and Rijhu. 
Gandu denied that he had authorized 
these brokers to sell the“ goods on his 
behalf. The plaintiff then made the brokers 
co-defendants in order, as he said,’ that 
they may be estopped from disputing the 
decision of the Court in case it held that 
Gandu did not authorize the contract. 
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.held that the suit was 
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He, however, claimed no relief against 
the brokers stating that he would seek 
relief, if necessary, in a separate suit. 


The Court decided that Gandu had not 


authorized the brokers ' to make the 
contract. 

Plaintiff then filed this second suit 
against the brokers for damages under 


section 235 of the Indian Contract Act. 

The Judge of the Small Canse Court 
barred by res 
gudicata, 

This is an application for revision of 
the decision of the Small Cause Court, 

Now it is quite clear that the cause 
of action between plaintiff and Gandu on 
the contract is quite distinct from the 
cause of action between plaintiff and the 
brokers on the warranty of authority. 
The liability of the brokers to the plaintiff 
has not been decided in the former suit, 
therefore, it is not in fact res judicata. 

But the question is whether there is a 
personal bar under explanation IV to section 
11 of the Civil Procedure Code,—a matter 
which “might and ought” to have been 
made a ground of attack in a former 
suit is treated as res judicata even if it 
has not been put forward. The principle 
of this rule is, as stated by Baron Martin 
in Newington v. Levy (1), that “if the 
parties have had an opportunity of con- 
troverting it, that is the same thing as if 
the matter had been actually controverted 
and decided”. 


The Privy Council considered the 
application of the rule in  Kameswer 
Pershud v. Raj Kumari Ruttan Koer (2) 
and said that it depended проп the 


particular facts of each case. 


Now here the plaintiff had a cause of 
action on the contract against Gandu. If 
that fatled by reason of the brokers’ 
want of authority he had ап alternative 
cause of action against the brokers for 
compensation. If he had confined his first 
suit to a suit against Gandu alone, then 
it may be conceded that he could, on that 
suit failing, have filed a second suit against 


(1) (1870) 6 C. P. 180; 40 L. J. C. P. 29; 23 L, T, 
594; 19 W. R. 473. : 
(2) 20 C. 79 (P. C.); 19 L A. 234; 6 Sar, P. О. J. 241, 
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the brokers. But he was not satisfied with 
suing Gandu alone. He joined the brokers 
as parties in the suit against Gandu. Now 
under the Code of Civil Procedure alternative 
eauses of aetion, if based on & common 
ground, may be joined in the same suit against 
different defendants. This is expressly 
allowed by Order I, rule 3. The case of 
Buddree Doss v. Hoare Miller & Оо. (3) is an 
exactly similar case of a suit against 
principal and agent in the alternative. 
The case of Meyappa Ohetty v. Pertannan 
Chetty (4) is another instance, for there 
the plaintiff sued the defendant for 
recovery of a debt and in the alternative 
‘another defendant, who was his agent, in 
ease -he had already made recovery of 
the debt and failed to account for it; or 
the case of Atyathurat Ravuthan v. Santhu 
Meera Ravuthan (5), where a suit for a 
. mortgage decree against one set of 
defendants was combined with a suit for 
damages against another. It is clear, 
therefore, that the plaintiff having joined 
‘the brokers as parties might have stated 
his claim against them in the alternative. 
The question is whether he ought to 
have done so. That, as the Privy Council 
have said, depends upon the particular 
facts of the case. In other words, the 
matter being the subject of litigation in 


the former suit, ought he not in the 
exercise of reasonable diligence to have 
sought his remedy then? I think he 


should have done so. He made the brokers 
parties for the express purpose of holding 
them bound by the finding that they negotiat- 
ed the contract without authority. It was 
most unreasonable to pursue them to this 
extent and then to neglect to demand relief, 


The principle underlying the rule of res 
judicata is the relief of parties from a 
multiplication of actions. This case 
illustrates the mischief which the rule 
. is aimed at, for the brokers have been 
impleaded in a second suit when the whole 
matter might have been decided in the 
first. 

I think the order of the Small Cause 


(3) 8 C. 170. 
(4) 29 M. 50; 16 M. L. J. 39. 
(5) 31 M. 252; 18 M. L. J. 238. 
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Court Judge was correct and would 
reject this application with costa.  . 
CROUCH A. J. C, —I agree that thia is not a 
case in which the extraordinary powers 
conferred by section 25 of the Provincial 
Small Cause Courts Act should be exercised, 
though I am unable to subscribe to the 
order of the learned Judicial Commissioner. 
The question before us is a complex 
one overlapping two sets of rules—those 
touching the joinder of parties and those 
touching the joinder of causes of action. 
There is no rule in the Civil Procedure 
Code which, in terms, justifies the joinder 
of alternative and inconsistent causes of 
action against different defendants; but 
where a plaintiff. has alternative rights of 
relief arising ont of the same transaction 
against two persons and some question of 
fact is common to both canses of action, 
he may join both defendants, and. the 
Court may, “without any amendment”, 
give judgment against either or both of 
the defendants according to their respective 
liabilities. This is the rule laid down in 
Order I, rule3. The words “withont any 
amendment” seem important, for without 
amendment of the plaint and without the 


cause of action against the second 
defendant being set ont, it would be 
impossible to draw issues and go 


fully into the alternative cause of action. 
Prima facie the rule is nothing more than a 
rule permitting the joinder of parties and the 
giving of judgment against the new defend- 
ant so far as concerns the common question 
of fact or law, : 

So also by rule 10 (2) of the same 
Order the Court may join any person as 
defendant whose presence before the Court is 
necessary to enable the Court to effectually 
and completely adjudicate upon amd settle all 
the questions involved in the suit;but the 
rule does not go on to say that the plaintiff 
must, on such defendant being joined, forth- 
with claim all relief to which he is 
entitled as against him under penalty of 
losing his right. But Order I, rule 4, has 
been construed as giving to а plaintiff the 
right not only to join persons as defendants 
against whom he has an alternative right of 
Telief, but to pursue his full remedy as against 
them, thus uniting in the same suit alterna- 

` tive causes of action. 


П 
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But so-far as І am aware, no High Court 
has yet held that where a: person is joined 
under Order I, rule 4, such joinder operates 
as  joinder of the alternative cause of 
action, or that such joinder makes it impera- 
tive for the plaintiff to claim all the relief, to 
which he is entitled, as against the new 
defendant, To hold that where a person is 
joined under Order I, rule 4, the plaintiff not 
only can but mustinclude all grounds of 
attack against him under penalty of 
being debarred from ever obtaining relief 
to which he may prove entitled, seems 
to me an extension of the law which is not 
authorised by the terms ‘of the Civil Proce- 
dure Code or by practice or by any reported 
decision. I am, therefore, unable to express 
concurrence with the full terms of the 
learned Juidicial Commissioner’s order. 

Application rejected. 





PUNJAB CHIEF COURT. 
Оту, Miscennanzors Firsr АррРЕАҺ No 487 
ОЕ 1913. 
March 6, 1916. 
Present:—Mr. Justice Shadi Lal and 
š Mr. Justice Leslie Jones. 
HUKAM SINGH AND orHERS—PLAINTIFFS— 
E APPELLANTS ` 
versus 
Musammat GYAN DEVI AND orHERS— 

DEFENDANTS— RESPONDENTS. 

Will—Testator, death of—Swit for declaration, if 
“maintainable after death—Suit for cancellation—Court 
Feea Act (VII of 1870), . 7, para, IV, clause (c). 

During the lifetime ofa testator only a declara- 
tory suit oan lie in respect of his Will but after 

-his death the Will loses its ambulatory character 
and becomes operative, so that a person seeking to 
avoid it must sue for its cancellation. [p. 95, col. 2.] 

Hakim v. Musammat Mahtab Kour, 109 P. R, 1893, 
referred to, 

A suib for cancellation of a Will falls under section 

- 7, para. 4, clause (c), of the Court.Fees Act, VII of 
1870. [p. 95, col. 2.] 

Parvatibai v. Vishvanath Ganesh,29 В. 207; 6 Bom. 
L. R. 1125, Karam Khan v. Daryat Singh, 5 A. 881 
(Е. B.); A. W. N. (1883) 55; Joy Narain Giree v. 
Greesh Ohunder Mytee, 22 W. В. 498; 15 B. L. R. 
172n., referred to. 

Vader that section the plaiutif is entitled to 
stutésthe amouni" at which he values the relief 

Bought, [p.:96;5c0l.1.] . 

Miscellaneous first appeal from the decree 
of the District Judge, Hoshiarpur, ldated the 
lst Maroh 1913. 
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Mr, Umar Bakhsh, for the Appellants. 

Mr. Rajindra Misra, for the Respondents. 

JUDGMENT.—In 1912,.Dasondha Singh, 
who had a wife named Musammat Gyan 
Devi, executed a Will in favour of another 
lady, Musammat Gur Devi, whom he described 
as his wife. 


Tasondha Singh died shortly after the 
execution of the Will, and his brother's 
sons have sued for a declaration that the 
Will is null and void and that Mesammat 
Gur Devi is not the widow of the deceased. 

On these prayers the plaintiffs ' paid а 
Court-fee stamp of Rs. 10 only, but valued 
the suit at Rs.:10,491.8-0 for the purposes 
of jurisdiction, 

The District Judge held that the plain- 
tiffs were asking for consequéntial relief 
and gave them time to pay ~Oourt-fees on 
Hs. 10,491.8-0. E 

As the plaintiffs failed to 
rejected their plaint. 

The plaintiffs have now appealed to this 
Court. 


Having carefully examined the wording 
of the plaint we are unable to agree with 
the District Judge that the plaintiffs have 
actually asked for consequential relief, but, 
on the ‘other hand, we think that they 
were bound to ask for such relief, in the 
shape of the cancellation of the document 
(concerning which they have asked for a 
declaration only), the reason being tbat 
owing to the death of Dasondha Singh 
the Will in dispute has lost its ambulatory 
character and has become operative. If 
Dasondha Singh were still alive, in that 
case all that the plaintitfs could ask for 
as regards the Will would be a deciara- 
tion, but since he is dead they must go 
further and get the Will cancelled before 
they can avoid it. For this view Hakim 
v. Musammat Майар Kour (1) is an author- 
ity, althongh the case actually dealt 
with in that judgment was one in which 
the suit was for a declaration, during 
their lifetime, against a Will..made by 
widows. 


comply, he 


There is ample authority for the position 
that if the suit is for cancellation of a 
document, ib is one falling under seotion 
7, paragraph 4, clause! (e), of the Court-Foos 

Е >. 


(1) 109 P, R, 1893. 
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Aet and must he valued accordingly, vide 
Parvatiba? v. Vishvanath Ganesh (2), [in 
‘which Karam Khan v. Daryai Singh (3) 
was dissented from] and Joy Narain Giree 
у. Greesh Chunder Mytee (4). 

But under that section the ‘plaintiffs are 
entitled to state’ the amount at which they 
value the relief sought, and we are of 
the opinion that they must be given an 
opportunity of so doing, and of amending 
their plaint so as to sue directly for the 
cancellation of the Will. The claim fora 
declaration that. Musammat Gur Devi is 
not the widow of Dasondha Singh is a 
claim for а distinct relief and must be 
stamped accordingly. 

With these remarks we accept the appeal 
and remand the suit to the Senior Sub- 
ordinate Judge. under Order XLI, rule 23, 
with the direction that the plaintiffs be 
accorded . a reasonable opportunity of 
‘amending their plaint and re-valning their 
relief. We purposely say nothing on the 
question of the jurisdictional value of the 
suit. Hi 

Having regard to the circumstances, 
we direct that costs be costs in the case, 


Appeal accepted ; Case remanded. 


(2) 29 B. 207; 6 Bom. L. В. 1128. 
(3) 6 A. 331(F^B. ; À, W. М. (1883) 55. 
(4) 22 W. R. 438; 15 B. L, В. 172n. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
First Слуп, АррЕАІ, No. 10 or 1914. 
Ў October 27, 1915. 
Present;—Mr. Pratt, J. С., and 
Mr. Boyd, А. J. C. 
FIRM or TRIKAMJI JIVANDAS 4 Co., 
BY THEIR MANAGER GOPALJI MOHANBHAI 
— DEFENDANTS —APPELLANTS 
versus T 
Tue TRUSTEES or тне PORT TRUST or 
KARACHI, BY THEIR SECRETARY T. S. 


DEWNIE—P tatntirrs— RESPONDENTS. 

Contract Act (IX of 1872), ss. 55, 73, 74—“Time is 
of the essence of the contract,” applicability of, to 
mercantile contracts ~Deposit made to secure perform- 
ance of contract, whether can be recovered by defaulter 
—Damages for breach of cantract—Defaulter, whether 
to be given credit for deposit —E vidence— Document 
admitted in evidence in lower Court without objection, 
whether can be objected to in appeal. 


- appeal, - 


Where a document has once been admitied in 
evidence inthe lower Court without objection, no 
party can take objection to its being referred to by 
the Appellate Court. Гр. 97, col. 2] 

Chimnaji | Govind Godbole у. Dinkar Dhondev 
Godbole, 11 B. 3.0; Shahzadi Begam v. Secretary of 
State for India, 34 C. 1059 (Р. O.); 2 M. L. T. 439; 9 
Bom. L. R. 1192; 6 C. L. J. 678, referred to. ' 

Although, under section 55 of the Indian Oontract 
Act, the question whether time is of the essence of 
the contract or not, is merely а question, of the 
intention of the parties, it has beer well seitled ip. 
England that in mercantile contracts time is of the 
essence of the contract, andthe same rule will hold 
good in India. [p. 98, col. 2] 

Bowesv Shand, 1877) 2 A. C. 455 at p. 463; 46 L. 
J. Q B. 561; 36 L. T. 857; 25 W. R. 730, referred to, 

It is well settled that a deposit made to secure 
performance of a contract is nota penalty, but a 
party who commits a breach of the- contract loses 
his right to recover itand the other party has a right 
to retain it even if no loss has been occasioned by the 


breach. ip :00, col. 1.] 
Howe v. Smith, (1884) 27 Ch. 89; 53 L'J. Ch 
1055; 50 L. Т. 578; 32 W. Б. 809; 48 J.P. 773; 


Ibrahimbhai v. Fletcher, 21 В. 827; Manian. Patter 
v. Madras Railway Co., 29 М. 118; 16 M. L.J, 
37: Natesa Iyer v. Áppavu Padayachi, 3 Ind, Cas, 
941; 33 M. 875; :0 M. L.J. 230; 6 M. L.T. 384, 
referred to. - h 
But if “the party во retaining the deposit, is not 
satisfied with it and seeks torecover damages he must 
give credit for such deposit and recover only auch 
damages as are beyond the deposit. [p. 109, col. 1.] 
Singer Manufacturing Co v. Raja Prosad, 4 Ind. 
Cas. 418; 36 С. 960; Ockenden v. Henly, (1858) El. Bl. 
© El. 485; 27 L. J. Q. B. 361: 4 Jur. s.) 999; 
120 E. В £90; Shuttleworth v. Clews, VA Ch. 176; 
79 L.J. Ch. 121; 101 L. T. 708, referred бо, — | 


Appeal against the decision of Mr, Crouch, 
Additional Judieial Commissioner, Sind, 


Mr. Wadhwmal Oodharam, 
lants. 

Mr. T. G. Elphinstone, for ihe Respond. 
ents. 


JUDGMENT.—This is a suit by the 
Karachi Port Trust against the ‘defendants, 
who are боа1 merchants, for breach of воп- 
tract to supply coal. 

The breaches in respect of which, the 
suit was filed were (1) the inferior quality 
of the coal supplied by defendants for the 
December delivery and (2) failure .to make 
that delivery within the time specified by 
the contract. 

The Additional Judicial Gambang 
found that these breaches had been commit- 
ted by the defendants and gave judgment 
for the Port Trust assessing damages in.the 
sum of Rs. 9,228.15.8, The defendants 


for the Appel- 


. 
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. .16 is -not necessary to repeat here all the 
“facts which are fully and carefully stated in 
ihe judgment of the lower Court. We 
need only deal briefly with the points raised 
by the defendants in this appeal. 


The firsb point raised is that under the 
- contract the defendants were bound to supply 
“not the best quality of approved India coal 
but only good Indian coal. This contention 


raised the question as to whether the con- ` 


tract was to supply coal of the quality des- 
eribed in the specifications contained in the 
notice, issued by the Port Trust, calling for 
tenders? The defendants tendered against 
the notice offering delivery of Bengal coal 
and enclosed with their tender testimonials 
of the coal they were tendering which is 
known as "Ballihari" coal. The Port Trust 
accepted their tender in a letter stating 
that their tender of the supply of Ballihari 
coal had been accepted by the Board. 


It is on this tender and acceptance that 
the contention is raised that the contract 
- only referred to Ballihari coal. But as point- 
- ed out.in the judgment of the lower Court 
the tender was accompanied by a number of 
testimonials which could only have been 
intended to represent that the coal tendered 
was of the same quality as that required by 
the Port Trust notice. It was;as the Judge 
says, an indirect assurance- given by the 


latter that the ‘Ballithari’ coal would satisfy ` 


the’ Port Trust as to quality. It isclear 
that this was what-the parties intended and 
how. they understood the contract, because 
immediately after the contract was concluded 
the defendants executed: a bond for the per- 
‘formance of the contract, and in that bond 
- the defendants recited that they had contract- 
ed to supply coal at the rates mentioned in 
the specification and promised that they 
‘would truly perform and abide by all the 
terms and conditions included in that 
specification, 


It is clear, therefore, that the specification 
or the Port Trust notice was the basis on 
which the contract was made and that the 
defendants did agree to supply coal in ac- 
coraance with that specification. The Judge 
of the lower Court says that Mr. Wadhumal 
had admitted this in his arguments be- 
fore him and although Mr. Wadhumal has 
forgotten that he made this admission, 


7 


he must have been compelled to do so By 
the express words of the «bond. 

The second point ratsed is inconsistent 
with the first. It is said that although the 


. plaintiffs had not agreed to supply coal of 


the best quality yet, as a. matter of fact, 
they did so. The evidence on this point, 
however, makes it pretty clear that the coil 
was of inferior quality, 

We need not deal with the question as to 
how much dust the coal contained because 
that is a point on which there may be a 
wide margin of error in the estimates of 


` different valaers, but the quality of the coal 


is determined by the opinion of experts who 
examined it. 


When the coal was rejected by the Port 
Trust, part of it was carried back to Bombay 
and was examined by experts at the instance 
of the defendants. 

These experts of the defendants express 
themselves in very guarded language, Mr. 
Ericson says that, in his opinion, the coal 
was "good" Bengal coal. Not the best—Simi- 


‘larly the analysts say that the coal had 


excellent steam-raising properties. It may 
have those excellent steam-raising proper- 
ties andyet not be the best coal of its kind. 

Then there is the evidence of the sar- 
veyors who examined the coalin Karachi, Of 
these Mr. Jones, the sarveyor appointed by 
the Port Trust, gave a certificate to the 
effect that the coal was not the best steaming 
Indian coal. And in his evidence he said 
that it was of a bad quality and brittle. 
With this surveyor there was another co- 
surveyor appointed by the defendants, Mr. 
Bain. The certificate given by this sur- 
veyor was accepted in the lower Court, 
but Mr. Wadhumal now objects to our 
referring to it on the ground that it was 
not proved. But if it was admitted without 
objection in the lower Court we cannot 
reject 16 now. Chimnaj¢ Govind Godbole v. 
Dinkar Dhondev Godbole (1) and Shahzadi 
Begum’ v. Secretary of State for India (2). 
This certificate shows that the coal con- 
tained iron pyrites and a large quant- 
ity of dust and says nothing about its quality. 
The defendants have поб ventured to call 


(1) 11 B. 820. : 
(2) 310. 1059 (P. О.); 2 M. L. T. 439; 9 Bom, L W, 
1133; 6 C. L. J. 678. 
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this expert as а witness. Then again there 
is the evidence of the test made in respect 
ofthe power generated by the June delivery 
coal which is admittedly of the same quality 
which shows that the coal was of a distinctly 
inferior quality. There is only one witness 
for the defendants, Chandulal, who asserts 
that the coal was best quality coal. 
But he is contradicted by the defendants’ 
' Manager Gopalji whose evidence practically 
puts the matter at rest. Gopalji explains 
that there are different kinds of 'Ballihari 
coal varying according to the seams and that 
the coal tendered was of inferior quality 
and not of the best seams. This admission 
makes it quite clear that the coal tendered 
was not of the contract standard. This fact 
alone would have justified the plaintiffs 
in refusing to accept delivery and it is not 
necessary to decide whether they were also 
justified in doing so because the coal was 
not delivered in time. 

Asa good deal of arguments have been 
advanzed on this point we shall give our 
decision on 16 also, It is admitted that the 
delivery was not in time, Delivery should 
have been made before the end of the 3lst 
December at the Engine-houses at Keamari 
but as the steamer did not arrive in the 
harbour until 815% December this was 
impossible. 

It has, however, been strongly urged that 
time was not of the essence of the contract. 
Under section 55 of the indian Contract 
Act, whether time is of the essence of the 
éontract or not is mérely a question of the 
intention of the parties. And it has been 
well settled in England that in mercantile 
contracts time is of the essence of the 
contract for, as observed in the case of 
Bowes v. Shand (3): "Merchants are not in 
the habit of placing upon their contracts 
stipulations to which they do not attach 
some value and importance”, And as remark- 
ed by Pollock and Mulia in their treatise 
on the Indian Contract Act, parties to 
mercantile contracts cannot rely 
upon section 55 to save themselves from 
the consequences of unpunctuality. here. 
fore, when the defendants contracted to 
deliver coal in December it was their inten- 


(3) (1877) 2 A. C. 435 ub p. 463; 46 L. J. Q. B. 561; 
36 L. T. 857; 25 W. В. 730. 


tion that the coal would be delivered in that 
month and not later. | : 

It is true that, in respect of the previous 
deliveries punctual performance was not 
insisted upon, but the letters which passed 
between the parties make it abundantly 
clear. that punctual performance was 
expected. For instance, in respect of thé 
50 tons of coal which the defendants 
had to deliver to the Port Officer on the 11th 
May they wrote expressly asking permission to 
deliver the same in June. So also, before the 
end of the month of June, the Port Trust Engi- 
neer wrote to the dsfendants on the 26th June 
to inquire when the delivery of the first 
consignment would be made. 

Plaintiffs did dispense with punctual per- 
formanee first in May and then in June as 
they could do under section 63 of the Con- 
tract Act or, as Mr. Lynn very correctly puts 
it, they practically extended the time for per- 
formance. Well, that.is merely a matter of 
forbearance and indulgence and, because the 
plaintiffs extended indulgence to the defend- 
ants in respect of those previous deliveries, 
there was no obligation on them to continue 
to extend the sameindulgence, especially if 
they considered that their previous indul. 
gence had been abused. 

The events in respect of the previous 
delivery, therefore, did not rebut the presump- 
tion as to punctual performance arising from 
the terms of the document and the status of 
the parties who made it. 

There is ‘no evidence of any waiver іп 
respect of the punctual performance of the 
December delivery. 

The Cargo of coal for December delivery 
was landed on the 2nd January. And Mr. 
Lynn inspected it on that date. It is said 
that this inspection by Mr. Lynn is evidences 
of waiver of punctual delivery, But we do not 
think thatit is. Mr. Lynn, no doubt, took 
inspection in order to ascertain whether the 
coal was of contract quality. If he had found 
it was good coal he might have extended the 
time for performance and accepted it; but 
finding that it was not, he was fully justified 

n rejecting it on both grounds. Viz., (1) 
late delivery and (2) inferior quality. 


Then only remains the question of 


damages. 


The plaintiffs were entitled to protect 
themselves from logs by purchasing the 
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nearest available substitute, Hinde v. Liddell 
(4) or assaid by Jenkins, C. J.in Jugmohandas 
Vurjiwandas v. Nusserwanji Jehangir Kham- 
batta (5): "When an emergency, sach as we 
have here, arises, it is open to the buyer to 
procure the nearest substitute that they 
reasonably can, and to charge the seller with 
‘the difference." Bathe must act reasonably 
and as a prudeut person. 

Now the breach occurred at midnight on 
the 3:st December and by the 9ih January 
the Port Trust had the following tenders 
before them: 





15 9 0 
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(4) (1875) 10 Q. B. 265; 44 L. J. Q. B. 105; 32 L. T. 
449, 23 W. R. 65. 
(5) 26 B. 744 at р, 748; 4 Bom. L. R. 604. 


. tons of Bengal coal. 


They took no aetion till tho 17th January 
when а ring was formed against them by the 
coal merchants who had become aware of 
these difficulties. Cowasji then sold the 
1,000 tons of Natal coal (B) asa favour at 
Rs. 15.2-7. On the 19th. they purchased 1,000 
tons of Deshgar (О) from Edulji Dinshaw 
at the rate of Es. 19-14.0 though they 
could have had it at any time before the 
16th at the tendered price of Rs. 14.14.0. 
On the 20th January they purchased 1,500 
tons of Jardine’s Navigation (Bengal) coal 
(D) from Cowasji at Rs. 15-8-0 a ton which 
they might have had before at Rs. 14 a 
ton. 

The lower Court has made a mistake in 
thinking this last purchase was of Natal coal. 
Otherwise the Court has correctly held 
that these higher rates cannot be charged 
against the defendants for it was nota 
prudent thing to defer making purchases 
until the coal merchants were in a position 
to take advantage of the necessities of the 
Port Trust. Mr. Elphinstone argues that 
the Port Trust acted for the best and 
hoped to get better rates by waiting. But 


“we are not concerned with the motives of 


the plaintiffs. The test is whether they 
acted prudently and reasonably in deferring 
these purchases of coal and to this there can 
only be one answer. Mr. Wadbumal, on the 
other hand, claims that the damages should 
be assessed «t the rates of Rs. 12-15-0 


“and Rs. 13.12-0 for the Port Trust should 


have purchased А апа E. But there was not a 
sufficient quantity of A in stock and H 
was not presently available. We think the 
reasonable course for the Port Trust would 
have been to purchase 1,000 tons of (C) at 
Rs. 14-14-0 and the balance of Natal coal 
(B at Rs. 15.9-7. The lower Court has 
estimated that Natal coal is 4 percent. better 
than best Bengal coal. Therefore 1,440 
tons Natal coal will do the work of 1,500 
No deduction to be 
allowed from 1,00) tons of Natal coal to 
compensate for “the inferiority of the 
Deshgar. 
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The damages, therefore, will be— 


Rs. a. p. Rs. a. р. 

1600 tons Deshgar coal at 14 14 0 14,675 0 0 
2,440 tons Natal coal at 15 9 7 18,061 7 4 
Total 52,986 7 4 

Less contract price 41,125 0 0 

11,811 7 4 


From this must be deducted the stim of 
-Rs. 2,000 deposit forfeited by the Port 
Trust. 

It is objected that the defendants are not 
entitled to this deduction. The deposit was 
made undera collateral bond as guarantee 
for performance. But whether it was made 
under a separate agreement or “under the 
same agreement it seems to us to be 
immaterial, Jt was a precaution taken by 
the plaintiffs to mitigate these-damages and 
that isa circumstance which section 73 of 
the Indian Contract Aet requires the Court 
to take into cnnsideration when assessing 
damages. It is now: : well-settled that a 
deposit made to sectire performance of a 
contract is not a penalty, for the right to 
recover it depends upon: legal and not upon 
equitable considerations. Howe v. Smith (6), 
Jbrahimbhai v. Fletcher (7), Manian Patter 
v. "Madras Railway .Co..(&). There was a 
difference of opinion on the point in’ Natesa 
Iyer у. Appavu Padayachi(9), but that has since 
been settled by a Full Bench decision 
affirming the view taken in Manian Pat'er’s 
case (8). When the defendants committed a 
breach of the contract they lost the right 
to recover their deposit, The plaintiffs were 
entitled to keep it even if the breach involved 
them in no loss as was the case in Howe v. 
Smith (6). Hut if they are not satisfied 
with the deposit and seek to recover damages 
then we know of no authority whith would 
justify them in recovering damages without 
giving credit for the deposit. The only ease 
cited is Singer Manufacturing Co. v. Raja 
Prosad (1С). Jt was there decided that 


(6) (1884) 27 Ch. 89; 53 L. J. Ch. 1065; 50 1. T. 


573; 32 W. R. 802; 48 J. P. 773. 

(7) 21 B. 827. 

(8) 29 M. 118; 16 M. L. J. 87. 

(9) 3 Ind. Саз. 941; 33 M. 375; 20 M. L. J, 280; 6 
M. L. T. 33-6. ~- Ë 

(10) 4 Ind, Саз. 418; 86 С. 960. 
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‘a deposit paid on a hire purchase -agreement 
could not be ‘relieved against as a penalty 
but the’ question as to whether it should be 
taken into account in assessing daniages was 
not considered. The English cases-show that 
only damages beyond the deposit can be 
recovered. Ockenden v. Henly (11), also 
Shuttleworth v. Olews (12). This is also im 
accord with section 73 of the 'Contraet , 
Act. - 

The damages-are, therefore, Rs. 9,811-7:4. 

We vary the decree of the-lower Court 
to this extent and direct parties to pay their 
own costs in this appeal. ` I 

Decree varied. 
(11) (1858) EL'Bl & El. 485; 27 L.J: Q. B61; 4 


Jur. (x. s.) 999; 120 E. В. 590, 
(12) (1910) 1 Ch. 176; 79 1.3. Ch. 121; 1001 T. 


De 
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ALLAHABAD HIGH COURT. 

Seconp Civic Аррвлі No. 385 or 1915. 
Í Jane 5, 1916. | 
"Present;—Mr. Justice Rafique. _ 
ВАМ P'ARSON UPADHIÁ AND OTHERS— 
PEAINTIFFS—APPELLANTS ; 
versus f 

Sheikh KALAB HUSAIN AND OTHERS— 

` DEFENDANTS— RESPONDENTS. 

Adverse —possession-— Qo-owners— Muhammadan co- 
heirs— Possession of some co-heirs, when adverse—Suit 
by transferees from co-heirs not actually in possession— 
Limitation. 

The heirs ofa Muhammadan take as co-owners 
or tenants-in-common and there is no reason for 
making a difference in their case on the ground that 
they take definite shares and that joint ownership 
in the sense of tho joint family system as known to 
Hindu Law is not recognised by Muhammadans. Tho 
rule, that the possession of a co-owner is to be 
presumed to be on behalf of all is based on tho 
principle that his possession isin itself rightful 
and does not imply hostility as would be the posses- 
sion of а mero stranger. (p. 103, col’ 1.] ў | 

The law will “never construe'a possession tortious 
unless from necessity. On the other hand, it will 
consider every possession lawful the commencement 
and continuance of which is not proved to be wrong. 
ful, and this is‘ based-upon the plain principle that 
every man shall be presumed to act in obedience 


to his duty until. the contrary appears. [р. 108, cols. 
1 &2.] 

Surja Bibi v. Татар Mondal, 26 Ind..Cas. 788, 
followed. 


. 
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The rule as to the possession of а co-owner is, 
that it is for the benefit. of all the co-owners until 
it is proved to be of such a character as to amount 
to an ouster or something equivalent to an ouster of 
the other co-owners andthis should apply with 
groater reason to the case of Muhammadan co- 
owners, some of whom are females. [p. 108, col. 2.] 

Corea v. Appuhamy, (1912) А. С. 280; 81 L. J. P. 
C. 151; 105 L. T. 836; Ahumad Raza Khan v. Ram Lal, 
*26 Ind. Cas. 922; 37 A. 208; 18 A. L. J. 204, followed. 

A suit for possession by tramsferees from co-heirs 
who were not actually in possession against trans- 
ferees from co-heirs who were in actual possession is 
not barred by limitation provided itis brought within 
twelve years of the iransfer in favour of defendants. 

Jajneswar Saha v. Satish Chandra Saha, 23 Ind. 
Cas. 562; Ponnusawmy Iyer v. Permaye, 26 Ind. Cas. 
346; 16 M. L. T. 580; Musummat Bibi Bakhtun v. Sayed 
Ahmad Ishaque, 27 Ind. Cas. 1; Babu Lokenath Singh 
v. Babu Dhwakeshiwar Prosad Narayan Singh, 27 Ind. 
Cas. 465; 21 C. L. J. 253; 20 О. W. N. 51; Faizuddin 
Khan v. Reju Akab, 28 Ind. Cas. 22; 21 C. L. 
J. 192; Marian Beeviammal v. Kadir Meera Sahib 
Taragan, 29 Ind, Cas. 275; Hidayat Ali Khan Sahib 
v. Khadar Khan Saheb,30 Ind. Cas. 586; Muthu- 
krishna Iyangar v. Sankaranarayana Iyer, 25 Ind. 
Cas. 572; Z7 M. D. J. 600; 1 L. W. 699; 16 M. L.T. 
196; (1914) M. W. N. 708; Jogendra Nath Roy v. 
Baladeb Das, 85 C. 961; 120. W. N. 127; 6 C.L. J. 
735; Inayat Husen v. Ali Husen, 20 A. 182; А. W. 
N. (1897) 19; Chiranjünal v. Майна, 4 A.L. J.478; 
A. W. N. (1907) 195; Deba v. Rohtagi Mal, 28 A. 
479; A, W. N. (1906) 95; 8 А. L. J 334, referred to. 

Second appeal from the decision of the 
District Judge, Azamgarh, dated the 5th 
January 1915. 

FACTS.—One Fazal Husain who owned 
the property іп. dispute died in 1894 
leaving three sons and three daugbters. 
Tke sons sold the entire property by two 
sale-deeds dated ihe 9th March 1903 and 
lith May 1909 to the contesting defend. 
ants. The plaintiffs got a sale-deed on 
the 7th March 1912 from the daughters 
and brought the present suit for possession 
of the shares of their vendors. The trans- 
ferees from the sons contested the suit 
inter alia on the ground that the suit was 
barred by limitation. Both the Courts 
dismissed the suit holding that the plaint- 
iffa had failed to prove their possession and 
the possession of: their vendors within 12 
years ofthe institution of their suit. The 
plaintiff appealed to the High Court. 

Mr. Lakshmi Narayan (with him Mr, 
Jang Bahadur Lal), for the Appellant:— 
In the present case the onus of proof has 
been wrongly laid on the plaintiffs. All 
that they had to prove was that the title 
of the predecessors-in-title had not been 
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extinguished. It is clear that the sons 
and the daughters of Fazal Husain became 
co-owners when their father died and the 
presumption is that the possession of the 
brothers was on behalf of their sisters as 
well, Nothing has been alleged or proved 
in the present case to stow that there was 
any actual ouster of the sisters, Mere 
withholding of profits or mutation of names 
is no ground for presuming that there 
was any dispossession. There was in faat 
no assertion of any adverse title by the bro- 
thers. Even the sale-deeds executed by them 
cannot bar the suit as it has been instituted 
within 12 years of the first transfer. I rely on 
Jajneswar Saha v. Satish Chandra Saha 
(^); Ponnusawmy lyer v. Permaye (2); Surja 
Bibi v. Татар Mondal (3); Musammat Bibi 
Bakhtun v. Sayed Ahmad Ishaque (4°; Babu 
Lokenath Singh v. Babu Dhwakeshwar Prosad 
Narayan Singh (5); Faizuddin Khan v. 
Reju Akab (6); Narain Beeviammal v. 
Kadir Meera Sahib Taragan (7); Hidayat 
Al Khan Sahib v. Khadar Khan Saheb (8); 
Muthukrishna lyangnar v. Sankaranarayana 
Iyer (9);: Jogendra Nath Roy v. Baladeb 
Das (10); Corea v. Аррићату (11); Ahmad 
Raza Khan v. Ram Lal (12). 


Mr. Hartbans Sahai, for the Respond- 
ents:—There isa clear finding in this case 
to the effect that the plaintiffs and their 
vendors have not been in possession within 
12 years. Hence under the rulings of this 
Court the suit has been rightly dismissed. 
Inayat Husen v. Ali Husen (13): Ohtranjt- 


(1) 23 Ind. Cas, 562. 

(2) 26 Ind. Cas. 346; 16 M. L, Т, 580. 

(3) 26 Ind. Cas. 788. 

(4) 27 Ind. Cas. 1. 

(5) 27 Ind. Cas. 465; 21 C. L. J. 258; 20 C.W.N. 51, 

(6) 28 Ind. Cas. 22; 21 C. L. J. 192. 

(7) 29 Ind. Cas, 275. 

(8) 30 Ind. Cas. 586. 

(9) 25 Ind. Cas, 573; 27 M. L. J. 600; 1 L. W. 699; 
16 M. L. T. 196; (1914) M. W. N. 708. 

(10) 36 O. 961; 12 G. W. N. 127; 6 C. L. J. 725, 

(11) (1912) A. C. 230; 81 L. J. P. 0. 151; 105 L. T, 
836. 

(12) 26 Ind, Cas. 922; 37 A. 203; 13 A. L. J. 204, 

(13) 20 A. 182; A, W, N, (1897) 19. 
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mal v. Nathia (14); Deba v. Rohtagi Mal 
(15). 

Moreover the vendors in the present case 
were Muhammadans and there is hardly any 
co-ownership amongst them in the sense 
in which property is held amongst Hindus. 
The principle of co-ownership cannot apply 
to transferees. 

In any event, the Court below may be 
directed to find out whether the defend- 
ant had succeeded in proving whether their 
vendors were in adverse possession of the 
whole property. 

Mr. Lakshmi Narayan was not heard in 
reply. 

JUDGMENT.— The facts of this appeal 
briefly stated are as follows:— , 

One Shaikh Fazal Husain died in 1894 
possessed of some landed property in the 
district of Azamgarh leaving him surviving 
three sons and three daughters, viz., Kalab 
Husain, Mohammad Shati and Mohammad 
Taqi and Musammat Kulsum, Musammat 
Zainab and Musammat Zaitun. After his 
death mutation of names was effected in 
the revenue registers in favour of his three 
sons only in respect of the property left 
by him. They solda part of their father’s 
property to Raghunandanand Munna, defend- 
ants Nos, 4 and 7, onthe 19th March 1508 
by a registered sale-deed. On the 14th 
May 1909, the same vendors sold the rest 
of the property of Fazal Husain to Gaya 
Prasad Lal and Bishnath Prasad Lal, 
defendants Nos. 5 and б by а registered 
sale-deed. On the 17th Mareh 1912 two 
of the daughters of Fazal Husain, wiz, 
Musammat Zainab and Musammat Zaitun 
executed a sale-deed in favour of the 
plaintiffs in respect of their proportionate 
shares in their father’s property. On the 
14th March 1914 the plaintiffs instituted 
the suit out of which this appeal has 
arisen, against the sons of Fazal Husain 
and their vendors for possession of the 
shares sold by Musammat Zainab and 
Musammat Zaitun. The claim was resisted 
on the, ground, among others, that the 
plaintiffs or their vendors had not been in 
possession of the shares sold on the 17th 
March 1912 within twelve years of the 


| (14) 4 A. L. J. 478; А. W. N.K(1907) 195. 
( 5) 28 A. 479; A. W. №. (1906) 95; 8 ALL, J. 834. 


[ 916 


institution of the suit. The learned Munsif 
in whose Court the suit was filed yielded 
to this plea and dismissed the claim. On 
appeal by the plaintiffs the decree’ of the 
first Court was upheld, The plaintiffs have 
come up in second appeal to this Court and 
contend that the Courts below have taken 
a wrong view of the case. The appel.* 
lants do not dispute but admit the 
correctness of the rule laid down in the 
case of Jafar Husain у. Mashug Ali (16), 
that where а claim for possession of 
immoveable property is met by a plea of 
adverse possession for more than - twelve 
“years the question of limitation becomes a 
question of title and the plaintiff in such 
a case must first make out by prima facie 
evidencé his possession within twelve years 
of the institution of the suit.. They, how- 
ever, contend thai the rule has no applica- 
tion to the case of co-owners. The posses- 
sion of one co-owner is not to be presumed 
to be adverse to the other co-owners but 
is to be considered for the benefit of all 
the co-owners, and his possession will not 
become adverse until there was an ouster 
or something equivalent to an ouster of 
the other co-owners. In the present case 
the vendors of the parties to the appeal 
are heirs to a deceased Muhammadan and 
took his estate аз co-owners or, to use an 
English legal expression, “ав tenants-in- 
common," The vendors of the contesting 
defendants, that is, the three sons of Fazal 
Husain entered in possession of the pro- 
perty left by him, as co-owners and their 
possession must be presumed to have been 
on behalf of all the heirs. A mere intention 
on the part of the three sons of Fazal 
Husain, if they had any, to deprive their 
sisters of their shares in the inheritance, 
will not defeat the sisters’ rights. It must 
be proved that the possession of the bro- 
thers from its commencement or sometime 
subsequently but in any case from twelve 
years prior to the institution of the suit 
was of such an “actual, open, notorious, 
exclusive and hostile character as to amount 
to an ouster” of their other sisters or was of 
such a character as to amount to some- 
thing equivalent to an ouster of their 


(16) 14 A. 193; A, W. N. (1892) 55, 
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sisters. Nn sich proof has been given in the 
present case. In support of his contention 
the learned Vakil for the plaintiffs-appellants 
has referred to the following cases: — 
Jogendra Nath Roy v. Baladeb Das (10); 
Jajneswar Saha v. Satish Chandra Saha (1); 
Ponnusawmy Iyer v. Permaye (2); Surja Bibi v. 
Татар Mondal (3); Musammat Bibi Bakhtun 
v. Syed Ahmad Ishaque (4); Babu Lokenath 
Singh v. Babu Dhwakeshwar Prosad Narayan 
Singh (5); Faizuddin Khan v. Reju Akab (6); 
Marian | Beectammal v. Kadir Meera Sahib 
Taragan (7); Hidayat Ali Khan Sahib v. 
Khadar Khan Saheb (8); Ahmad Raza Khan 
v. Ram Lal (12) and Corea v. Appuhamy (11). 
For the respondents the reply is that whatever 
may be the view of the other Courts the 
balance of opinion of this Court is in favour of 
the application of the rule laid down in Jafar 
Husain v. Mashug Ali (16) even to the case 
of co-owners and particularly so to the case 
of Muhammadan co-owners. It is said that 
the heirs of a deceased Muhammadan take 
definite shares and have separate interests 
and have no joint interest in the inheritance 
and the possession of one co-owner cannot 
be presumed to be for the benefit of all 
the heirs. Reliance is placed for the 
respondents on the following савез: — [naya 
Husen v. Ali Husen (13), Deba v. Rohtagi Mal 
(15) and Chiranjimal v. Nathia (14). If I had 
to decide and choose between the two views 
contended for ‘by the parties to this appeal, 
I would prefer that of the appellants. The 
heirs of a Muhammadan take as co-owners 
or tenants-in-common and there does not 
seem to me to be any valid reason for 
making a difference in their case on the 
ground that they take definite shares and 
that joint ownership in the sense of the 
joint family system as known to Hindu 
Law is not recognised by the Muhammadans 
The rule that the possession of a co-owner 
is to be presumed to be on behalf of all, 
is based on the principle that his possession 
is "in itself rightful and does not imply 
hostility as would be the possession of a 
mere stranger. The law will never construe 
a possession tortious unless from necessity. 
On the other hand it will consider every 
possession lawful the commencement and 
continuance of which is not proved to be 
wrongful, and this is based upon the plain 
principle that every man shall be presumed 
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to act in 
the 


obedience to his duty until 
contrary appears’ Vide Jajneswar 
Saha v. Satish Chandra Saha (1). It 
is well known that in Muhammadan 
families the management of the property of 
the family is by reason of the seclusion of 
the females ordinarily left in the hand; of 
the male members, It is extremely difficult 
to prove in a Court of law payment by the 
brothers of the profits or income of the 
shares of their sisters to the latter, especial- 
ly when the income is not large as in the 
present case. The sisters being in seclusion, 
no strangers could be present at the tine of 
p yment and business habits of obtaining 
receipts and keeping accounts have not 
yet taken roots. The brothers’ evidence or 
that of any other near male relative as to 
payment is usually discarded by Courts on 
the ground of relationship and the inconsis- 
teney in the conduct of the brothers who sell 
the property as their own and then afterwarda 
say that they had always paid their sisters 
their shares of the profits. 'The rule that 
the possession of a co-owner is to be presum- 
ed to be for the benefit of all co-owners until 
his possession is proved to be of sucha 
character as to amount to an ouster or some- 
thing equivalent to an ouster of the other 
co-owners should apply, in my opinion, with 
greater reason to the case of Muhammadan 
co-owners, some of whom are females. I need 
not, however, discuss the case-law on the 
subject, as in the words of a learned Judge 
of this Court [in the case of Ahmad Raza 
Khan v. Ram Lal (12)]. I am relieved from 
the necessity of doing so by the pronounce. 
ment of their Lordships of the Privy Council 
in a Ceylon case, viz., Oorea v.  Appuhamy 
(11). The parties to that case were not 
Hindus. The rule as to the possession of the 
co-owners is definitely and distinctly stated 
to be that his possession will be presumed to 
be for the benefit ofall the other co-owners 
until he had done something which would 
amount to an ouster or something equivalent 
to an ouster of the other co-owners, I may 
note here that the case of Corea v. Appuhamy 
(11) was decided subsequent to the cases 
relied upon by the respondents, I, therefore, 
hold that the lower Courts were wrong in 
dismissing the plaintiffs-appellants’ claim on 
the grouud that they had failed to prove their 
ortheir yendors’ possession within twelve yearg 
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of the suit. As the lower Appellate Court 
did not dispose-of all the issues raised in the 
appeal before. it, the case must be remanded. 


:, The learned Vakil for the respondent has 
asked me to note his request for the amend- 
meni:of:his written statement and for the 
production. of fresh evidence in support of 
the: proposed amendment. He wanta to 
| take afresh objeċtiôn to the effect that the 

possession of the vendors of his clients, z, e., 
the three sons of Fazal Husain, was of such 
a;.character.as to amount to an ouster of their 
sisters. No such objection was taken in the 
first Court.or in the lower Appellate Court. 
The:reason of the omission to take the objec- 
tion earlier and press it for-the first time at 
this stage is stated to be the belief of the 
respondents: that the law as laid down in the 
eases relied upon by them and referred to 
above"was the law that would be followed by 
this Court. The-obvious reply is that the 
Ceylon ease already referred to was decided 
subsequent to those cases and prior to the 
institution uf the present suit. If the re- 
spondents are: во careful'as to always regulate 
their:litigation by the ease-law, they surely 
could: not: have been ignorant of‘the Ceylon 
cåse-and mustialso have known that the pro- 
nouncement of their: Lordships of- the- Privy 
Council :wouldalter the view of ‘the law taken 
by this-Court: I do not think that the pro- 
posed amendment’ should be allowed for, 
among. other: considérations, two reasons, viz., 
(1) the plea:now proposed to be taken has 
probably ‘по ‘basis in fact and (2) evidence in 
supportrof if “will very likely be- manufactur- 
ed. I:reject the réquest of the respondents’ 
learned Vakili. 

I allow.the appeal ‘and set-aside the decree 
of the: lower: Appellate Court and remand 
the:case to it’ for trial: of the other issues 
according-to law; Costs-of‘this appeal: will 
abide the-event: 

Appeal allowed. 
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PRIVY COUNCIL. 

APPEAL FROM THE Оррн JupulAr Оомм18- 

P SIONER'S Coort. 
` July 11; 1916. 
` Present: — Lord Atkinson, Lord Parker of 
š Waddington, Sir John Edge and 
- Mr. Ameer Ali. 
Mirza SADIK HUSAIN KHAN— APPELLANT: 
too pérsus a 

Nawab Saiyed HASHIM ALI KHAN AND 


OTHERS— RESPONDENTS. 

AMuhammadan Law —Shiah School— Gift, voluntary and 
for consideration, requisites of —Oudh Laws Act (XVIIT 
of 1876), s. 8, ‘gift’ in, meaning of--Gift by way of 
trust—Setilement by husband for wife's unpard dower 
on trust— Wife ignorant of the setilement—Election by 
wife to take under the setllement, effect of Mortgage 
by wife as guardian of her sons—Subsequentielection 
to take under settlement, whether renders mortgage 
void —Muta marriage —Legitimacy, proof of —Acknow- 
ledgment and repute, value of—Transfer of Property 
Act (IV of 1882), s. 122—Trusts Act (HI of 1882)— 
Pleadings, admissions in, signed. by pardanashin, when 
binding— Civil Procedure Code (Act V of 1908), 0. FI, 
7r. 14, 15, О. XIII, v. 4. А 

A voluntary gift (hiba) according to the Muhamma- 
dan Law, must be followed by delivery of possession 
to the donee otherwiso it is invalid, whereas a gift for 
consideration (hiba-bil-ewnz) requires actual pay- 
ment of consideration (ewaz) and bona fideintention оп. 
the part of the donor to divest himself in prasenti of 
the eae and to confer it upon the donee. [p. 109, 
col. 2, š 

Chaudhri Mehdi Hasan v. Muhammad Hasan, 83 I. 
A 68 ab-p..75; 10 C. W. N. 706 (P. 6.1; 8 A. L. J. 405; | 
8 Bom. L. В. 387; 28 A. 439; 9 O. C. 106; 1 M. L. T. 
168; 4 C. L. J. 295; Khajooroonissa v. Rowshan Jehan, , 
381. A. 291 at pp, 807,309; 26 W. R. 36; 20. 184 
(P. C.); 8 Sar. P. C. J. 629, referred to. 

À settlement by a husband of his property on his 
wife in trust in full payment and satisfaction: of the 
dower payable to her will constitute a. grant for 
consideration only if there was a previous ‘agrec- 
ment between the settlor and his wife whereby she 
accepted the provision in her favour. That agree- 
ment is the only valuable consideration moving from 
the settlor for the grant he makes. Inthe absence 
of such an agreement, the grant and conveyance to 
the trustees must be taken to be a purely voluntary 
gift. The wife can, however, deliberately elect to 
take the benefits conferred upon lier by it in- lieu 
of her dower. Ifshe does so elect, she would be- 
bound by the choice thusmade provided she was 
fully informed of the purport and contents of the 
document. But that election could not create the 
agreement between her and her husband whicli is the 
sole consideration for the deed, nor could it enlarge 
the operation of the deed itself; notwithstanding it, 
the grant to the trustees would still remain a purely 
voluntary gift and the property which’ it passed ~ 
would have to be ascertained on that footing. 
Subsequent election would not: be held to be a 
substitute for the original consideration. [p. 108, 
col, 2; p. 109, col. 1.] 

Where physical possession could not bo given 
under the gift by reason of the tenants being in 
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occupabion;the receipt ‘of the rent or income issuing 
out of or,derived from the property is the only form 
the necessary possession could assume. The validity 
of the gift would then depend upon whether the 
grantee, to the exclusion of all other persons, entered 
into the receipt or enjoyment of these rents or 
income. [p. 109, col. 2; p. 110, col. 1.] 

This provision of the Muhammadan Law is unaffect- 
ed by the provisions of the Transfer of Property Act 
or the.Trusts Act relating to gifts and is quite 
consistent with section 122 of the former Act which 
requires a transfer to be made of the subject of tho 
gift, i. e, a valid transfer, accompanied by delivery 
of possession. (p. 110, col 1.] 

Where there was no delivery of the subject of a 
voluntary gift to the donee or tho trustees in tho 
case of a gift in trast, the gift is void. [p. 109, col. 2.] 

Where the properties comprised in п voluntary 
deed of gift void as aforesaid have been subsequently 
mortgaged by the grantee as guardian for the sons of 
the grantor the mortgage is valid and operative, and 
the mortgagec’s rights cannot be affected or his 
security invalidated by the beneficiary electing to 


accept the gift after the execution of the mortgage - 


and impeaching the charge created on the properties. 
[p 115, col. 1.] 

The word "gifts" in section 3 ofthe Oudh Laws 
Act includes gifts in trust, where the donor's bounty 
passes to his intended beneficiazy through the medium 
ofa trust. [p. 109, col 2.] 

The legitimate son of a muta marriage has the 
same proprietary right in his father's property as 
the offspring of а nikkai marriage. [p. 116, col. 1.] 

No presumption of illegitimacy can be made 
from the fact that an alleged son born of a muta 
marriage has been treated with less care and con- 
sideration by the father than the other acknow- 
ledged children. [p. 116, col. 1.) ` 

Under the Muhammadan Law, no statement made br 
one mauthat another proved to be illegitimate is his 
son, can make that other legitimate, but, where no 
proof of that kind has been given, such a statement 
or acknowledgment is substantive evidence that the 
person so acknowledged is the legitimate son of the 
person who makes the statement provided his legiti- 
macy be possible. [p. 117, col. 2.] 

Muhammad пайдаа Khan v. Muhammad Ismail 
Khan, 10 A. 289; Muhammad Azmat Ali Khan-v. Lalli 
Begum, 9 T. A. 8 ət p. 18; 8 О. 422 (P. C.); 4 Sar. P. 
О. J. 310; 6 Ind. Jur. 201; 17 P. R. 1882; 4 Ind. Dec. 
(х. s.) 269, referred to. 

If а member of a Mahomedan family makes state- 
ments touching the sonship or heirship of a person, 
those statements are good evidence of the family 
repute concerning him. (р. 118, col. 1.] 

Anjuman Ara Begum v. Sadik Ali Khan, 2 O. C. 
115 atp 1 6; Baqar Ali Khan v. Anjuman Ara Begum, 
30 I. A. 94 at p. 10°; 5 Bom. L. R. 410; 7 C. W. №. 465 
(P. С.); £6 А 230; 8 Sar. P. C. J 397, referred to. 

‘Where a party to a suit relies on certain 
admissions by an ignorant pardanashin in tho ploadings 
purporting to, bo signed and verified by her in. 
manner required,by Order VI, rules, 4 and 15 which 
are subsequently- disproved by evidence of her con- 


duob during trial, stricb proof must be given of her. 
having signed.the document and of the same having, 


been read out and explained to her. In the absence 
of such evidence the plendings will not be accepted 
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as satisfactory proof that the purport and effect of 
such admissions were brought to her knowledge. [р. 
111, col. 2.] 

Courts should strictly comply with the provisions 
of the Civil Procedure Code, Order XIII, rule 4, [p. 
119, col. 1.] 

Consolidated appeals from two degrees of 
the Court of the Judicial Commissioner, Oudh 
dated November 13, 1911, reported as 13 Ind. 
Саз. 882, whieh reversed in part aud modi- 
fied in part two decrees of the Subordinate 
Judge, Lucknow, dated October 25, : 909. 

FACTS of the ease are sufficiently set 
forth in their Lordships’ judgment. 

Sir John simon, К.О, M. P. Sir William 
Garth and Dr. Syed Abdul Majid, for the Ap- 
pellant:—The settlement was not a genuine 
dispósition of the properties in question, but 
merely a device to secure them from possible 
creditors. The gift was not accepted by the 
donee and, therefore, it was inoperative. 
There was no transfer of possession to the 
trustees. The interests created were only 
contingent interests. These were void ac- 
cording to the Muhammadan Law. There 
was no contingency in a gift. Operation 
must be given to it 2n presents.” It was a gift 
or undertaking to make a gift if she released 
him from the payment of ker dower. On 
her death there would bea resulting trust. 
The enjoyment of the benefits by the children 
would be postponed till the settlor’s death. 

[Loro Parser: You must distinguish be- 
tween vested and contingent interests. | 

(Mn. Ameer Att: Shia Law allows gift to 
A for life and then to B.] 

LRanee Roshun Jahan у. Rajah уні Enaet 
Hossein (1), Yusuf Ali v. Collector of Tippera 
(9), Chekkonekulti v. Ahmed (3).] The doe- 
trine of eleetion would apply only when the 
parties said to have elected were fully cog- 
nisant of the fact. The lady didgnot know 
the contents of the deed. 

[Loro Parker: If she knew of the deed, 
it was repudiated and if she did not, there 
was no election. | 

On the question of legitimacy of Sultan 
there were five points to be considered, viz., 
(1) the burden of proof of illegitimacy lay 
upon respondents, (2) uncontradicted evi- 
dence as to Saltan’s origin and history 
strongly supported his legitimacy, (3) his 

(1) 6 W. Е, 4. I 

(2) 9 G. 133; 7 Ind. Jur. 256; 4 Ind. Dec. (x. 8.) 744. 

(3) 10 M. 196 at p. 198; 1) Ind. Jur. 185; 3 Ind. 
Deo. (N. в.) 869, 
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step-mother recognised him ag son of her 
husband, (4) there, was acknowledgment by 
Zaigham himself to four different persons 
and (5) there was no adequate rebuttal to 
the presumption of legitimacy. 

Reference was made to Muhammad Azmat 
Ali Khan v. Lalli Begum (4), Junmajoy Ma- 
joomdar v. Keshub Laul Ghose (5), Anjuman 
Ara Ведат у. Sadik Ali Khan (5), Muhammad 
Allahdad Khan v. Muhammad Ismail Khan(?), 
Mahatala Bibee v. Prince Ahmed  Haleem- 
оогзотап (8). 

Mr. De Gruyther, K. C., and Mr. Dube, for 
the Respondents:—A gift with &'eondition 
was good aecording to Shia Law.  Nawab 
Umjad Ally Khan v. Musammat Mohumdee 
Bgum (9) and Banoo Begum v. Mir Abed AU 
(10). It was so according to the original 
authorities in Shia Law. There was no 
single authority on the other side Ghazanfar 
Ali Khan v. Musammat Ката Fatima (11) 
had no bearing on this point. [Umes Chunder 
Sircar v. Musammat Zahur Fatim .(19).] Con- 
tingent interest was recognised according to 
Shia Law. Ohaudhri Mehdi Hasan v. Mu- 
hammad Hasan ( 3) and Khajooroonissa v. 
Rowshan Jehan (14). 

Togo ATKINSON: [f if purports to be a 
gift, the donor must divest himself of pro- 
perty in gift. ] 

There was no authority to show that con- 
tingancies were bal. Dower must be reason- 
able. The deed was advantageous to her 
as it gave her life-estate. 

(Logo Arkinson: You have to show that 
she elected to act asa trustee and that she 
had knowledge of her rights and had legal 


advice | 

(4) 9 L. A. 8 a6 p. 18; 8 С. 422 (P.C.); 4 Sar. P. 
С. Ј. 3'0; deu Jur, 01; 17 P. R. 1882; 4 Ind. Doo. 
(x. s.) 269. 

(5) 10 W. Ж. 484; 2 B. L. R. 184, 

(6) 2 O. C. 115 at p. 16. 

(7) 10 A. 259. 

(8) 10 C. L. В. 293. 

(9) П M. I. A. 517: 10 W. R (P. C.) 25; 2 Suth. 
Р. О. J. 98; 2 Sar. Р. C. J. 315; 20 E. R. 196. 

(10) 32 B. 172 at p. 178; 9 Вот, L, R. 1152. 

(11) 6 Ind. Cas. 674; 20 M. L. J. 579, 18 O. С. 170; 
14 С. W. N. 690 (P. О); 7 A. b. J. 570; 11 C.L. J. 
619; 32 A. 345; 1? Bom. ds R. 447; 8 M. L. T. 59; 
(1910) M. W. N. 312; 37 I. A 105. 

412) 17 I. A. 201 at p. 210; 18 C. 
Sar. P. G. J. 507. 

(18) 33 I. А. 69 афер 75; 10 C. W. N. 708 (P. 0.5 8 
A. 1. J. 405; 8 Bom L. В. 387; 28 А. 489; 9 О. C. 
108; 4 C. L. 1. 205; 1 M. L Т. :63. 

(14) 8 L A. 241 аё pp. 307,303; 26 W. R 36; 2 C. 
184 (P. C.); 8 Sar. P. C. J. 629. 
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By the Transfer of Property Act (IV of 
1882) and the Indian Trusts Act (II of :882) 
delivery of possession was not necessary as 
required by the Muhammadan Law as re- 
gistration in ease of gift of immoveables, 
would amount to that. 

[Мк. Ameer Аы; The question is whe- 
ther there was any consideration and transfer 
of possession. | 

Deed for dower was for consideration and 
no delivery of possession was necessary. 

[Мв. Ameer Ам: Is there any book or 
any other evidence to show that she acted ng 
trustee ? | 

On the question of legitimacy there were 
only isolated instances of acknowledgment by 
Zaigham. Sultan’s mother was a slave girl 
named Zohra who eloped with я chaprasi. 
There was no proof of muta. He was un- 
educated and acted on the stage. This did 
not show that he was legitimate. 

[Sir Jonn Epas: Would a slave girl being 
with child be allowed to go abont in the 
zenana unless the master was the father of 
the child ? ] 

No marriage was proved. No muta either. 

[Loro Parker: You suggest that the 
whole thing is a perjury. ] 

MR. AMEER Ам: Unless you prove that 
he was telling a falsehood, you cannot dis- 
place positive evidence. 

Reference was made to Chaudhri Mehdi 
Hasan ү. Muhammad Hasan (18), Muhammad 
Allahdad Khan v. Muhammad Ismail Khan 
(7), Muhammad Azmat Ali Khan v. Lalli 
Begum (4). 

Sir John Simon, in reply. . 


JUDGMENT. 


Lorp AmkKINSON.—These are consolidated 
appeals from two decrees of the Court of the 
Judicial Commissioner of Oudh, Lucknow, 
both dated the 13th November 1911*, which 
reversed in part and modified in part two 
decrees, each dated the 25th October 1909 of 
the Court of the Subordinate Judge of 
Lucknow. 

The first of the two suits in which these 
last-mentioned decrees were made, namely, 
that numbered 76 of 1907, the appeal in 
whieh is No, 121 of 1918, was instituted by 
Mirza Sadik Husain Khan, the appellant in 
both the present appeals, to enforce a mort- 
gage dated the 26th June - 900, executed i in 

*See 13 Ind, Cas. 882,—Ed. 
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‚ both 
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his favour by the third respondent in the first 
appeal, namely, Nawab Ummat-ul-Fatima, in 
her own right, and also as guardian of her 
two sons, then minors, the first and second 
respondents in the first appeal, to secure the 
re-payment of Rs. £0,000 admittedly ad- 
vanced by the mortgagee to this lady, with 
interest at 1 per cent. per mensem, 


The second of these suits namely, that 
numbered 51 of 1908, the appeal in which is 
numbered 134 of 1918, was instituted by the 
respondents Nawab Saiyed Hashim Ali Khan 
and Nawab Kasim Ali Khan, the latter by his 
guardian against this same mortgagee and 
one Sultan Mirza, claiming to be the step- 
brother of the plaintiffs, for a declaration 
that a second mortgage made by the said 
Sultan Mirza of his share in all the 
family property in this mortgagee’s favour, 
to secure the re-payment of а sum of 
Rs. 8,000 with interest, was a nullity, 
on the ground that the said Sultan Mirza 
was not entitled to any share in the family 
property, first by reason of the provision 
of a certain indenture dated the 5th February 
1895 hereafter dealt with, and secondly 
because he was not the legitimate son of 
his alleged father, the grantor in the said 
deed. This declaration is the only specific 
relief prayed for, but there is a prayer for 
general relief. : * 

The litigation relates to the estate of 
Nawab Zaigham-ud-Daula, who was the 
son of the Prime Minister of the last 
King of Oudh, and a Mahomedan of the 
Shia sect. He was admittedly regularly 
married twice. By his first wife, Badshah 
Begum, he had two sons and one daughter 
who pre-deceased him, and one daughter, 
Raushan Ara Begum, who survived him. 
By his second wife, the third respondent 
in the first appeal, married after the 
death of the first wife, he had two sons, 
the first and second respondents in that 


appeal. He died on the lst August 
1898. 

Both these suits were tried by the 
same Subordinate Judge, who delivered 
separate judgments. The Court of the 


Judicial Commissioner dealt with both the 
appeals in one judgment. 
The appellants and 

appeals agree 


principal ¿questions afor 


the respondents in 
in stating „that the 
decision are (1) 
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whether this trust indenture of the 5th 
February 1895, duly executed by the de- 
ceased Nawab and registered, was a valid 
disposition of the properties therein com- 
prised, and, if so, whether the above-men- 
tioned mortgages, so far as they purport 
to charge these properties, and the alleged 
share cf Sultan Mirza in the family pro- 
perty respectively are invalid; and (2) 
whether Sultan Mirza was shown to be 
the legitimate son of  Zaigham-nud-Daula, 
the grantor in the trust deed. It was not, 
as their Lordships understood, disputed 
that the sum of Rs. 20,000 purported 
to be secured by the first mortgage, was, 
in fact, advanced to the Nawab’s widow; 
nor that it was borrowed for the purpose 
of being applied in payment of certain of 
the settlor’s debts, in order to save some 
of the properties comprised in the trust deed 
from being sold at the suit of some un- 
satisfied creditors, nor that it was, in fact, so 
applied. No question was raised as to whe- 
ther the first mortgage did not, under the cir- 
cumstances, capture whatever interest the three 
respondents · might have had in the entire 
immoveable properiy of Zaigham-ud-Daula, 
however derived. Their Lordships, therefore, 
base their decision solely on the points raised 
by the parties and dealt with by the Courts 
below. ` 

It was contended in the second suit by 
Mirza Sadik Husain Khan, the mortgagee, 
that between the dates of the marriages 
of the Nawab with the two above-mentioned 
ladies be contracted a marriage in the 
muta form with an Abyssinian slave girl, 
named Zohra Kainam, who had been 
brought home by his father on the occasion 
of his making a pilgrimage to Mecca and 
subsequently given by the father to him, and 
that Sultan Mirza was the offsping of that 
union. The fact that such a marriage ever 
took place was denied by the plaintiffs in 
that suit, and a vast body of evidence, 
oral and documentary, was adduced by both 
sides on the issue of Sultan Mirza’s legiti- 
macy. 


Now, as to the trust deed of Sth 
February 1895, it is necessary, in order to 
determine the issue raised in reference to 
it, to consider first, its provisions; se «ud 
the circumstances under which, and the 
purpose for which it was apparently exe- 
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?uted ; and thirdly, the mode in which the 
property purporting to be conveyed by it 
was subsequently treated and dealt with 
by those having rights over or interest in it. 
The parties to the deed are the Nawab 
Zaigham ud-Daula, of the first part ; Fatima, 
described as his second wife, of the second 
part; and Nawab Mahomed Mehdi Ali Khan 
and the aforesaid Fatima, described as 
trustees, of the third part. After reciting that 
the Nawab Zaigham-ud-Daula was seized and 
possessed of an estate of inheritance in 
possession of certain undivided shares in 
certain zemindarz villages, and other landed 
properties in Lucknow, and in the districts of 
Lucknow, Fyzabad, and Sitapur and also of a 
house in Caleutta numbered 13, Russell 
Street; that on the treaty of the marriage with 
his said wife, Fatima, he had agreed to give 
her a dower of one lac of rupees, and also 
to settle upon her a monthly allowance of 
Rs. 100, that in part performance 
of that agreement, and in satisfac- 
tion of this{ monthly allowance, he had, by 
& registered instrument, dated the 14th 
October 1887, transferred to her a certain 
house, deseribed as yielding a monthly 
rent of Rs. 100 which she had since en- 
joyed ; and had, in addition, already paid 
to her Rs. 1,500 in part payment of her 
dower, leaving the sum of Hs. 85,000, the 
balance thereof, unpaid; that he had, by 
gifts of jewellery and effects of the value 
of one lae and Rs. 50,000 апа other- 
wise, provided for his children by his first 
wife; that with a view to prevent further 
disputes, quarrels, and litigation between 
his said wife, Fatima, and her children, and 
the children of his first marriage, he was 
desirous of making the settlement thereafter 
appearing, it was agreed between the parties 
thereto that the said intended settlement 
Should be in full payment and satisfaction 
of the dower payable by him, as therein 
mentioned, He, in consideration of the 
premises, and in payment and discharge 
of the balance of the dower payable by 
him, granted, conveyed, and assigned, to the 
trustee and their heirs‘all the lands, tenements 
and hereditaments in the schedule to the deed 
mentioned to hold the same, subject to a 
certain mortgage therein specified, to the 
payment of certain small annuities to the 
persons therein named, and to the cost of 
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‘maintaining and managing the said proper” 


ties, and collecting the rents thereof, in 
trust to pay Ње, income of the same to 
his said wife, Fatima Begum, during her 
life, for her sole and separate use, subject 
to the cost of maintaining and educating his 
children by her and after her death in trust for 
all the aforesaid children living at his, the 
settlor's death, as, tenants-in-eommqn, in equal 
shares. A power of leasing for a term of 
six years was given to the trustees, and 
a provision introduced that in case one of the 
trustees should die, or be unable or unwilling 
to act, the Official Trustees of Bengal should 
be appointed trustees in such trustees’ stead. 
Tbe deed contains, in addition, the usual 
covenants by the sattlor for good title and 
quiet enjoyment. This deed is in the Eng- 
lish language. It does not contain any 
formal release of Fatima Begum’s right to 
payment of the unpaid balance of her 
dówer. It is executed by the setilor alone. 
Mr. George Charles Farr, his Solieitor, and 
Priya Lal Mullick, described as a Solicitor, 
but in fact the clerk of Mr. Farr (to 
whom the mortgage mentionedin it was 
made), arethe witnesses to it. The lady 
was not examined as a witness. No proof 
whatever, independent of the deed, was given. 
that any agreement such as is mentioned in it 
was ever entered into belween the settlor and 
his wife, Fatima Begum, to the effect that she 
would accept the provision purported to be 
made for her by it in satisfaction and dis- 
charge of her claim for the unpaid balance 
of her dower. That 
is the only valuable consideration moving 


to the settlor given for the grant he 
makes. Unless and until this agreement 
is proved to have been entered into, 


ihe grant and conveyanse to the trustees 
must з taken to be a purely voluntary 
gift, Though it should be merely voluntary, 
Fatima Begun might, no doubt, acting with 
full knowledge of her rights, deliberately 
erect to take the benefits conferred upon 
her by it in lien of the balance of her 
dower. If she did so elect, she would be 
bound by the choice thus made. But that 
election could not create the agreement 
between her and her husband, which is 
the sole consideration for the deed, nor could 
it enlarge the operation of the deed itself, 
Notwithstanding it, the grant to the 


agreement, however, ` 
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trustees would stil remain a purely volun- 
tary gift, and the property which it 
passed would have to be ascertained on 
_that footing. Subsequent election could not 
be held tobe a substitute for the original 
consideration. | 

The interests granted to the children are 


° contingent on their surviving their father. 


‘By the happening of that event, the class to 
take is to be ascertained. Children born 
after the date of the deed, but alive at the 
death of the settlor would be members of 
that class. In addition, the deed fails to 
.provide expressly or impliedly for the pay- 
ment of the income of the property held in 
trust on each of three different contingencies. 
First, the contingency of Fatima Begum 
dying childless in her husband’s lifetime. 
Second, of her pre-deceasing him Jeaving 
children, none of whom survived him; and, 
third, of her pre-deceasing him leaving 
children some of whomsurvived him. In 
each ef these cases a resulting trust in the 
settlors favour would arise on the death 
of his wifé. In the first case of the absolute 
beneficial interest in the trust property, 
in the second of the income of that property 
while any of his children lived, and of the 
absolute beneficial interest in it on the death 
ofthe survivor ofthem, andin the third 
case of the income of the trust property in 
the interval between the death of his wife 
and his own decease. So that the settlor 
has, not by the provisions of this deed, divested 
himself absolutely, but only їп certain 
contingencies of all interest in the property 
granted and conveyed by it. It was con- 
tended by Sir John Simon, on behalf of the 
appellants, that by reason of the conditional 


nature of this gift to the trustees, thecon-. 


tingent nature of the provision for the 
children, and these contingent resulting 
trusts in the settlor’s favour, these disposi- 
tions made by the deed were void under the 
Muhammadan Law observed by the Shia sect, 

These are no doubt very important points. 
Owing, however, to the conclusions at which 
their Lordships have arrived on the other 
points raised in the case, they do not find 
it necessary to express any opinion on 
these points and, therefore, abstain from 
doing so. By the third section of the Oudh 
Laws Act (XVIII of 1876) it is enacted that 
between Mahomedans the Muhammadan Law 
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is to be applied to the many important matters 
therein enumerated including amongst others, 
"Wills, legacies, and gifts.” Тһе Court of 
the Judicial Commissioner has held that the 
term "gifts" as here used does not include 
gifts in trust. Their Lordships cannot 
adopt such & narrow construction of the term 
gifts" as would exclude any gift where the 
donor's bounty passes {о his intended 
beneficiary through the medium of a trust, 
sothat while a gift by A to C direct would 
be governed by the Muhammadan Law, a gift 
by А to B in trust for U would be 
governed by some other law. So to hold 
would, they think, defeat the plain purpose 
and object of this section of the Statute. 
The Muhammadan Law in their view, there- 
fore, applies to this deed: and the gift made 
by it, being voluntary, will under that law 
be void, unless it be accompanied by a 
delivery of such possession as the subject of 
the gift is susceptible of. 

In Chaudhri Mehdi Hasan v. Muhammad 
Hasan (13), it is at page 76 of the 
report, laid down by this Board that, 
according to Muhammadan Law, a holder of 
property may in his lifetime give away the 
whole or part of it if һе complies with 
certain forms, but that itis incumbent on 
those who seek to set up such a transaction 
to prove that those forms have been com- 
plied with and this will be so whether the 
gift be made with or without consideration. 
If the latter, then unless it be accompanied 
by delivery of the thing given,so far as 
it is capable of delivery, it will be invalid. 
If the former, delivery of possession is not 
necessary, but actual payment of the con- 
sideration must be proved, and the bona fide 
intention of the donor to divest himself in 
presenti of the property, and to confer it 
upon the donee must also be proved. The 
ease of Khajooroonissa v. Rowshan Jehan 
(14) supports this statement of the law. 

As six out of the ten hereditaments 
granted by the deed consist of undivided 
shares in certain zemindart villages and 
parcels of land, physical possession is, in 
their case, impossible, and as to them, the 
receiptof the appropriate portion of the 
rent or income issuing out of or derived 
from them is the only form the necessary 


*Bee page 33 І. À, —Ed. 
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possession could assume. The validity of 
the grant of these items of property would 
depend, therefore, upon whether the 
trustees of the deed, to the exclusion of all 
other persons, entered into the receipt or 
enjoyment of these rents or income. Mr. 
De Gruyther contended, however, as their 
Lordships understood him, that the rule of 
law laid down by those authorities was 
altered or qualified by the combined 
operation of “The Transfer of Property 
Act" (Act IV of 1882) and "The Indian 
Trusts Act” (Act IL of 1882) He insists that 
if the deed of gift of immoveable property 
be duly registered, delivery of possession 
is not necessary to make the gift valid, ог, 
if necessary, may be effected at any time 
during the donors life, provided he be 
then capable of giving the property. By 
section 122 of the first of these Statutes a 
gift is defined to bea transfer of existing 
moveable or immoveable property voluntarily 
without consideration by one person, calling 
himself a donor, to anothér, called a donee, 
and accepted by or on behalf of the 
donee. The acceptance must be made during 
the lifetime of the donor, and while he is 
still capable of giving. If he shonld die 
before acceptance, the gift is void. If the 
subject of the gift be immoveable property, 
then, by section 123, the transfer must be 
effected by a registered instrument, signed 
by or on behalf of the donor, andattested by 
at least two witnesses. By section 125 it 
is provided that a gift of a thing to two 
or more donees, of whom one does not accept, 
is void as to interest he would have taken 
had he accepted. 


Section 55 enacts that, subject to the 
trust, the beneficiary has a right to the 
rents and profits of the trust property, and 
section 56 that where tbere is only one 
beneficiary and he is competent to contract, 
or where there are several beneficiaries 
competent to contract and all are of one 
mind, he or they may require the trustee to 
trausfer the property to him or them, or to 
such person as he or they may direct. 

Both these Statutes, however, were passed 
long before the year in which the first of the 
above cited authorities was decided. The 
122nd section of “The Transfer of Property 
Act” still requires a “transfer” to be made 
of the subject of the gift. This’ would 
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prima facie mean a valid transfer, and would, 
therefore, require the transfer ta be 
accompanied by delivery of possession. But, 
itis argued that there can be no delivery 
without aeceptance by the donee of the gift. 
It implies acceptance, and as acceptance 
may take place at any time during 
the donor’s life, under the conditions’ 
mentioned, it follows that the required 
delivery of possession may take place 
at any time during his life under 
the same conditions. Their Lordships 
think that this line of argument is unsound, 
but even if it were sound it is not pretended 
that during the life of the donor in the 
present case anything was done by him 
which would amount to delivery of 
possession of the properties comprised, in the 
mortgage-deed, or anything done by -the 
trustees or by Fatima Begum alone, which 
would amount to proof'of an acceptance 
of the gift, or of ап election to 
take, under the deed of the 5th February 
1895, save what happened in afriendly suit 
instituted by the deceased Nawab against 
the trustees on the 10th September 1695, 
to obtain permission to sell the Kothi 13, 
Russell Street, Calcutta. This matter will 
be dealt with in its chronological order. 


Asto the circumstances under which this 
trust deed was executed it was contended on 
behalf of the appellant that the settlor was 
heavily indebted at its date, and that by it he 
purported to divest himself of almost all 
the property then belonging to him, that it 
was merely designed to protect him against 
the claims of his pressing creditors, and 
was never intended by him to be an operative 
instrument. It is clear from the entries 
in the day book of Mr, Farr, his Solicitor, 
that Zaigham-ud.Daula did not, at first, 
intend to make any disposition in trust of 
the property comprised in the deed and it 
is equally clear that he never intended that 
‘the deed should contain any clause releasing 
his wife’s claim for the unpaid balance of her 
dower. A clause to that effect was introduc- 
ed by Counsel into the draft sent to him to 
settle. It was a natural and proper provision, 
if the agreement, mentioned in the deed 
between the settlor and his wife, had ever 
in fact been entered into; but notwithstand- 
ing that the soettlor was advised by his 
Solicitor to allow this clause to be. embodied 
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in the deed, he absolutely declined to do so, 
and it was accordingly omitted from it. 
Again, while he lived no mutation of names 
took place as to his shares in the zemindart 
villages or lands to which mutation was 
applicable, 

To some of the properties comprised in 
*the deed mutation, no doubt, did not apply. 
But if this wasa genuine, transaction, and 
the deed was intended to be an operative 
instrument, there “was no reason why the 
names of the trustees should not have been 
substituted for that of the settlor on the 
registry in reference to these villages, and 
many reasons why they should have been so 
substituted. It would have completed the 
transaction, and fended to remove all doubt 
about its nature. That, however, was not 
all. The income of the trust property was 
never, during the lifetime of the  settlor, 
paid to the irustees or to the wife. 
Mehdi Ali Khan, the father of Fatima 
Begum, one of the trustees, was also 
Mukhtar of Gaigham-ud-Daula, and at pages 
370-871 of the second record he states 
that the Hakim Safdar Husain, the thekadar, 
made the collections, that this man sent the 
income of these villages to him; and that 
he, as such Mukhiar, brought the money 
to Y“aigham-od-Daula during the latter's 
life. This was a direct breach of trust if the 
deed was an operative instrament. 

These facts are, no doubt, calculated to 
throw grave suspicion on the genuineness of 
the transaction of February 1395, but they 
do not appear to their Lordships to be 
sufficiently convincing to induce them to 
rest their judgment upon them rather than 
upon other points where, in their view, there 
is less room for doubt. 


The written statement filed by the trustees 
in the friendly suit above mentioned was 
most relied проп, 16 is dated the loth 
December 1895, In that suit Mr. Farr 
was Solicitor for Zaigham-ud-Daula. His 
partner was Solicitor for the trustees, Mehdi 
Ali Khan gave Ње instructions to this 
gentleman. There is no proof whatever 
that he ever communicated with Fatima 
Begum on the subject. 


The plaint is a lengthy document. It sets 
out, amongst othor things, the deed of the 
V bth February 1895. The written statement 
of the trustees begins by admitting all the 
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statements contained in the plaint, and then 


states that the defendants are trustees 
appointed under the deed «f the 5th 
February 1895, and as such hold the 


several tenements and hereditaments describ- 
ed inthe schedule annexed to it upon the 
trusts created by it. That is all as to the 
contents or provisions of the deed. In fact, 
the Nawab himself was then receiving the 
rents of those hereditaments and continued 
to do so fortwo years afterwards; and in 
the plaint itis stated the Nawab himself 
had entered into a conditional contract for 
the sale of the Russell Street premises 
for Rs. 1,25,000. This written statement 
purports to be signed twice by each of the 
trustees, and signed once by their attorney, 
Priya Lal Mullick, Over one set of the 
signatures of the trustees it contains the 
usual declaration by the defendants that 
the statements coutained in the document 
are true to their knowledge, except as to 
matters stated on information and belief, and 
as to such matters they believe them to be 
true. And following this is the endorsement— 
"Explained by me to the defendants above 
named, Priya Lal Mullick, articled clerk 
to Mr. G. О. Farr, Solicitor, Calcutta.” 
That is the Nawab’s Solicitor. ` This witness 
was not produced, and no explanation was 
given for his absence. And though Mehdi 
Ali Khan (page 257) identifies his daughter's 
signature to this written statement, Exhibit 
No. 5, he says nothing about the docu- 
ment being read and explained either to 
himself or to her. 


In their Lordships’ view it is impossible 
under these circumstances to accept this 
written statement as satisfactory proof that 
the contents. purport, or effect, of this 
trust deed were ever brought to the 
knowledge of Fatima Begum; that she had 
ever as а trustee accepted the gift pur- 
porting to be contained in if, or ever on 
her own behalf accepted the provision 
purporting to be made by it for her and 
her children in satisfaction of her claim 
for the balance of her dower. Her 
subsequent conduct and action up to and 
including the execution of the mortgage 
sued upon is, they think, entirely inconsistent 
with avy such intention ou her part. 


These latter 
the 7th September 


are most significant. On 
1898, less [than six 
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weeks after her husband’s death, proceed- 
ings, to which she was a party, were 
instituted to obtain mutation of names in 
reference to his undivided share in seven 
zemindart villages. She was presumably 
made aware of the nature and object of 
these proceedings and the purport and 
effect of the documents that bear her 
name. If she was then aware of the 
existence and provisions of the trust deed, 
these proceedings amount, first, to a most 
emphatic repudiation of it; second, to a 
most emphatic assertion of Sultan Mirza’s 
legitimacy; and thirdly, a determined effort, 
against her own pecuniary interest, and 
that of her childrén, to confer upon him 
certain proprietary rights. 


Separate applications were made, one 
for each village. That dealing with the 
lands of Mahtab Bhagh [page 287 (1)] 
may be taken as typical of them all. It 
purports to be made under the provisions 
of section 61 of Act XVII: of 1876 (The 
Oudh Land. Revenue Act). Having regard 
io the contention of the respondents that 
no weight or significance is to be attached 
to the statements contained in documents 
such as those signed by her in these 
proceedings, unless and until it be proved 
affirmatively that their contents were fully 
understood by her, it is essential to 
examine some of the provisions of this 
Statute. By section 61, it imposes on all 
persons obt.ining possession of land or the 
profits thereof, whether by succession, 
purchase, or other form of transfer, a 
statutory duty to give notice of the same, 
immediately after it has taken place, to 
the Tahsildar of the Tahsil in which the 


mahal to which the land belongs is 
situated, or to the Deputy Commissioner 
of the district. If the notice be given 


to the former that officer is bound to report 
to the Deputy Commissioner. By section 
62 the Deputy Commissioner, on receiving 
this notice, is bound to make such enquiry 
as the Chief Commissioner may from time 
to time prescribe, in order to ascertain 
the fact of the alleged transmission of 
the property, and if the transfer appears 
to have taken place he must, in accordance 
with the rules made by the Chief Com- 
missioner, record the same. This entry, 
no doubt, does not prejudice the right of 


CASES. [1916 


any person who may claim and establish 
in a Court of competent jurisdiction a 
right to an interest in the land to which 
the entry refers. Section 63 enacts that 
if the person succeeding be a minor or 
under disability, the guardian . or other 
person who shall have charge of the pro- 
perty, shall give the notice, and by sec, 
tion 64 a fine ig imposed on any person 
neglecting for three months to give the 
notice prescribed by section G1. Я 

These are the administrative duties of 
а gtast-jadicial character imposed upon 
these public officials. It is scarcely cons 
ceivable that when the application is 
grounded upon the statement contained 
in а petition signed by a  pardanashzn 


lady, both on behalf of herself and as 
guardian of her children, these officials 
would omit to take adequate steps to 


ascertain whether she knew the purport 
and effect of the document she signed. 
He would utterly fail in his duty if he 
omitted to do so, and in the absence of 
all evidence that he did fail in duty in 
this respect the maxim omnia presumuntur 
rite esse acta must, their Lordships think, 
be applied to the proceedings. 


Now in the body of the petition it iš 
stated that Zaigham-ud-Daula died on the 


lst August 1898, that the five persons 
named, beginning with Sultan Mirza, 
described as his son, were his heirs, 


The undivided shares of the deceased in 
the several villages to which these heirs 
became entitled are stated, namely, two 
shares to each of the sons, one share to 
Raushan Ara Begum, the surviving daughter 
of the first marriage, a married lady who 
died in the year 1904 but whose husband 
is still alive, and one-eighth share of the 
entire property to Fatima Begum. It is 
further stated that on, the Ist - August 
1898, these five persons got possession of 
their respective shares jointly by inheritance. 
As that was the date of the death of 
the ancestor, physical possession of an 
undivided share being impossible, and no 
rənt having been received by the heirs, 
this can only mean that they got a right 
to possession by virtue of the interest in 
his undivided share which they took by 
inheritance. These five heirs of the deceased 
Nawab thou pray that after due enquiry 
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his name might be expungel, ani the 
names of the applicants, acsording . to 
their legil shares, may ba entered on the 
register of the zeminlari chakdard in his 
stead. The petition purports to be signed 
by Saltan Mirai, Fatime Bagum, and 
Raushan Ara Begum, ага is endorsed 
"thus: “Lochan Lal, Pleader.” 
applicationan order, bearing date the 30ch 
September 1898, wax made purporting to 
be signed by the purgana  offü:er to this 
effect: “In accordance with the reports of 
the Tahsildar the mutation of names is 
sanctioned. Let this be returned for 
compliance.” 

In addition to this, in the application 
relating to the village of Ghaila, Pargana 
Lucknow, a consolidated statement is made 
by the same Pleader, bearing date the 
23th September 1898, setting forth the 
shares of the same several heirs to the 
Nawab's interest in seven villages, and at 
page 81 of the record the Tahsildar’s 
report, dated the 238th S»ptember, is to 
be found. Не reports that Nawab Z igham- 
ud-Danla was a shareholder in the therein- 
mentioned villages, which were  munfi lar 
(revenue-free grants ; that he died on the 
lst August 18 8; that his heirs, whose 
names were given, were in possession in 
place of the deceased; that proclamation 
was duly issued, but the time had expired 
and no objection had been tiled. It was, 
therefore, submitted that mutation in favour 
of the heirs in place of the deceased b 
sanctioned. The names and descriptions 
and shares of the tive heirs are set forth, 
the males being described as sons of the 
deceased. A statement in detail of the 
shares in the villages is then given, and 
the report winds up with the following 
passage:— 


"In the reports of the other cases a re- 
ference was made to this case. In all 
these cases orders for mutation were passed 
with reference to this case; all the cases 
are of the same nature.” 

Onthe same day a statement 
and signed by Chandu Prasad FPatwu, 
setting out the sams _ saccessimn to the 
shares of the deceased in the village, to 
the effect following: — 

“The above-namsd five parsons (naming 
them) are the heirs and owaers according 


8 


is made 
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to their legal shares, and аге entitled to 
mntations of names. Heard aud admitted.” 
And on the 7th Ostober 1898, an order 
is made and signed by the officer in charge 
of the Tahsil to the effect that, the case 
being proceeded with that day and the 
Tahsildar’s report being pernsed, it was 
ordered, in accordance with the Tahsildar’s 
report, that mutation slips be issued in 
the names of the deceased; that the fees 
be realised; that formal orders be issued; 
and that, after compliance, the files be 
consigned to the record room. There is 
nothing to shew that the requirements of 
the Revenue Act of 1876 were not strictly 
complied with. In the absence of such 
evidence if must be assumed that they 
were complied with. These proceedings 
accordingly amount to something far mure 
important and convincing than a mere 
admission by Fatima Begum of Sultan 
Mirza's legitimacy. They amount to the 
doing of an act by her by which an 
additional sharer in the property of the 
deceased is brought in and is given the 
right to receive portion of the income of 
that property, which property, if the deed 
were valid, belonged mainly to her and 
her children, and if invalid, belonged to 
them to a lesser extent. Farther, the act 
was accompanied by a statement explaining 
it and satting forth the grounds on which 
it was based, namely, the heirship, as a 
legitimate son, of Sultan Mirza, It would 
appear to their Lordships that the more 
probable inference to be drawn from this 
treatment of Sultan Mirza is that it is 
but a continuance of the recognition and 
treatment he received during the lifetima 
of the deceased Nawab, rather than an 
entire departure from the course previously 
pursued, 


It would be strange indeed if the ill- 
begutten child of a menial servant anda 
frail negre4s, never therefore owned as a 
son of the Nawab, or treated by him as 
such, should he at once selected for such 
an honour. Moreover, it was not a barren 
honour, for if Sultan Mirza speaks the truth 
(at page 276 of the second record), from the 
time of the mutation he and the other 
heirs “have been realising their shares of 
the profits separately.” He does not appear 
to nave been contradicted or even cross- 
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examined on this point, and the busbaud 
cf Raushan Ara Begum, who is still alive, 
was not produced to prove that his wife, 
though excluded from all further participa- 
tion in her father’s assets by the trust deed, 
' did not also receive her share of the 
income of these zeminduri villages. 

On the 9th June 1899, Fatima Begum 
applied under section 10 of Act VIII of 
1890 to the District Judge of Lucknow to 
be appointed guardian of the persons and 
property of her two minor sons. The 
application purports to be signed by her 
in both her capacities and by the same 
Pleader, Lochan Lal. It contains a final 
passage in the usnal form to the effect 
that she knew of her own knowledge that 
the entire immoveable property to which the 
minors are entitled was of the value of 
Rs. 93,300, of which Rs. 60,000 represent 
the Хойт, 13, Russell Street, Calcutta, 
and Rs. 15,000 the property situate in the 
city of Lucknow, leaving a balance of 
Rs. 18,300 as the value of the other 
property; that they were in possession of 
this property; and that their relatives are, 
amongst others, Hasan Mirza, brother of 
the minors, born of a Harem of Zaigham- 
ud-Daula, deceased. 

In the schedule to the application, also 
purporting to be signed by her, she sets out 
the shares of each of the properties contained 
in the trust deed belonging to the minors. 
For instance, their share of the kothi, 13, 
Russell Street, Caleutta, is put down at 
twelve twenty-sevenths estimated value 
Rs. 60,000, whereas, under the trust deed, 
if valid, they would be entitled to the 
entire interest in this property, subject 
to. their mother’s life-estate. Every item 
in this schedule is inconsistent with the 
provisions of the trust deed. 

On the 12th June 1900, Fatima Begum 
made an application under section 31 of 
Act VIII of 1890 to the District Judge 
of Lucknow for permission to mortgage 
the shares of the minors, together with 
her own share in the properties therein 
mentioned, for the sum of Rs. 35,000 for 
the purpose of raising money to be applied 
in discharge of the judgment debts of the 
deceased Nawab. Two statements, A. and 
B., were attached to this application, the 
first setting out the debts of the deceased 
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Nawab, and the second, the properties of 
which he died seized or possessed. ln the 
former the name of Fatima Begum appears 
as an encumbrancer on all the property of the 
deceased Nawab for the sum of Rs. 85,000, 
the urpaid balance of her dower. In 
the second, the first number is the Machli- 
wali-Baradari and seventy-eight shops and 
land situated in Chauk, City of Lucknow, 
the ancestors share being four-ninths and 
the minor's two-ninths. The annualincome 
is stated to be Rs. 1,500. The income aris- 
ing out of the four-ninths share, Rs. 125 
per month, and tbe charges upon it creat- 
ed by the ancestor are put down at 
Rs. 31,755-7-8, and its estimated value at 
Rs. 25,000, so that there is no beneficial 
interest whatever in it. 

No. 15 is Machrehta, in the district of 
Sitapur, and No. 16 the village of Janaura, 
in the district of  Fyzabad, in each of 
which the share of the deceased was four- 
ninths; both are stated to ba iacluded in 
a lease, and the estimated value of each is 
only Rs. 600. 

No. 17 is Kothi, 18, Russell Street, 
Caleutts, the ancestor’s share in which is 
stated tobe 16 aunas, the minors’ half, the 
annual income Rs. 7,800 and the estimated 
value Rs. 55,000. The amount due upon this 
‘under Mr. Farr’s mortgage is stated to be 
Rs. 20,023 2-3, and his costs Rs. 5,117-13-2. 
The shares of the minors are set forth, 
they ara half their father’s share. If the 
trust deed was valid their share would be 
the entire of their father’s share. 


On the 26th June 1900, the District 
Judge granted permission to mortgage Nos, 
2 to l4 on list B for Rs. 16,00 as per 
terms of the draft mortgage filed, the shops 
in Lusknow, and No. 18, Russell Street, 
Caleutta, being, therefore, excluded. 

The mortgage now sued upon was execut- 
ed the same day. It purports to be signed 
by Fatima Begum on her own behalf, and 
as guardian of her minor sons. 


Her signature is witnessed by her brother 
and the other witnesses, who are described 
as identifying her before the Registrar, and 
is also signed by Syed Mohamed Mirza. 

The very first recital in this dead is that 
Zaigham-ud-Daula died a natural death in 
Lucknow on the lst August 1892, leaving 
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him surviving his widow, the declarant, his 
two minor sons, and Nawab Sultan Mirza, 
his major son, and Raushan Ara Begum, 
his major daughter, as his heirs. 16 is 
further recited that the District Judge, under 
the provisions of the 3186 section of the 
Act VIII of 1890, ordered the declarant to con- 
tract a debt of Rs. 16,009 on the secur- 
ity of the property of the minors; and 
that, in compliance with that order and 
with a view to raise money to pay off the 
amount due on a certain decree named, she 
mortgaged her own share in these proper- 
ties. . 

In, their Lordships’ view, the only reason- 
able inference to be drawn from these deeu- 
ments and proceedings is that Fatima Be- 
gum, if aware of the purport and contents 
of this trust deed, consistently treated it as 
invalid, and never, with’ full knowledge of 
its purport and effect—or, indeed, at all— 
elected to accept the provision made by it 
for her and her children as a satisfaction 
of the unpaid balance of her dower. If 
she was never fully informed of ita pur- 
port and contents, any election by her to 
accept the provision made for herself and 
her children by it in discharge of the un- 
paid balance of her dower would, of course, 
be of no avail, If this be so the mortgagee’s 
rights cannot be affected, or his security 
invalidated, by any course of action she 
might have chosen to take after the exe- 
cution of the mortgage. As regards the 
receipt of the rent or income of the pro: 
perty mortgaged, it must be borne in mind 
that Fatima Begum would have been entitl- 
ed to an eighth share of it and her sons 
to their, shares of it, even if the trust deed 
had never existed; and that she, as their 
guardian, would have been entitled to be 
paid their share as well as her own, while 
under the trust deed the trustees or she 
herself, with their permission, would have 
been entitled to receive the entire income, 
so that the receipt by her of a portion of 
the income of any of the property com- 
prised either in the trust deed or in the 
mortgage might be equally consistent with 
her title under thedeed or independent of 
it, and, therefore, no proof at all of pos- 
session under it. In the mortgage-deed of 
the 13th September 1902, it is recited 
that a lease ot the kothi, 13, Russell Street, 
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< 
in the city of Calentta, was executed on 
the 19th April 1901, ten months after the 
date of the appellant’s mortgage. The. 
witness, Madho Lal Dagar,. proves, no doubt, 
that he has received the rent due under 
this lease on behalf of the trustees since 
the 13th September 1902. А 

The lettersfrom the agents of the Bank 
of Bengal at Lucknow to the trustees ac- 
knowledging the receipt from the branch 
of their Bank at Caleutta of different sums . 
to be placed to their credit range from the 
21st August 1901 to July 1902. It is not 
Shown precisely what was the true nature 
of these lodgments in the Bank at Calcutta, 
but from their dates and amounts and the. 
place of lodgment the inference probably 
would be that they were the rents ofthe 
only property belonging to the deceased 
Nawab situated in Calcutta. The evidence 
of Mehdi Ali Khan on this point is very 
unsatisfactory. At page 377 he states that. 
after the Nawab's death he was accustom- 
ed personally to bring from Hakem Safdar. 
Husain theshares of Fatima Begum and her. 
two sons in the profits of the jagir villages. 
He then appears to have added that he 
got the profits for Fatima Begum without 
any specification as to whose profits they 
were, and then, having been reminded of 
his former answer, he said it was true, that 
both answers were true. Under the trust 
deed Fatima Begum would have been 
entitled to all the income, her sons to none 
of it, so that this evidence is more con. 
sistent with the lady’s taking against the 
trust deed than under it. There is no satis- 
factory evidence, therefore, in their Lord- 
ships’ opinion, that the trustees ever enter- 
ed, under and by virtue of the trust deed, 
into receipt of the rent or income of the 
property comprised in the mortgage sued 
upon, and consequently that thére is 
no satisfactory proof that the pos- 
session of this portion of the property, 
the subject of the gift, was ever delivered 
by the settlor to the trustees. 

Even if the proof of the receipt of the rent 
of the kothe, 13, Russell Street, Calcutta, 
were so satisfactory as to support the conclu- 
sion that possession ofit had been delivered 
to the trastees at the date of the trust 
deed, or indeed at any time during the life- 
time of the settlor, which, in their Lordships 
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view, it is nob, the receipt of these premises, 
differing altogether as they do in nature and 
character from the property mortgaged, 
separated by many miles from these jagir vil- 
lages, and not forming with them one concrete 
whole, would furnish no proof whatever of 
the delivery by the settlor to the trustees of 
his shares in the villages mentioned in the 
mortgage. Their Lordships are, therefore, of 
opinion that possession of the property mort- 
gaged not having been proved бо have baen 
delivered, the gift is, according to the Mu- 
hammadan Law applicable to the case, void, 
and that the mortgage sued upon is, therefore, 
a valid and a binding instrument, and a good 
security. 

The only question remaining for considera- 
tion is the legitimacy of Sultan Mirza. The 
burden of proving his illegitimacy rests, 
according tothe pleadings in the first instance 
at all events, on the plaintiffs in the second 
suit. It would appear to their Lordships 
that a fallacy underlies some of the arguments 
addressed to them on behalf of the respond- 
ents on this point, It consists in assuming 
that the fact, even if true, that Sultan Mirza 
was treated by the Nawab, and especially 
by his family, with less care, kindness, con- 
sideration, and respect than the sons of the 
high-born ladies to whom the Nawab had 


been united by nikkai marriages, furnishes’ 


proof of Sultan Mirza’s illegitimacy. Under 
the Muhammadan Law and indeed under the 
English Law, the legitimate son of the most 
low born, debased, and degraded woman to 
whom a man could be lawfully united has just 
the same proprietary right in his father’s pro- 
perty as if his mother had been the most well- 
born and the purest. But it is rather against’ 
human nature to suppose that this equality 
before the law should secure equality of 
treatment in the domesticeirele. It was also 
urged that the treatment which Sultan Mirza 
and his mother received in the Nawab’s 
family was quite inconsistent with his position 
as the legitimate son of the Nawab, and of 
her position as the legitimate wife, through a 
muta marriage, of the Nawab. The misfortune 
of that argument is that the position in the 
family of both Sultan Mirza and his mother, 

and the treatment both received, especially 
the latter, is still more inconsistent with her 

being, as the respondent alleged, the mistress 

ofa menial servant, and he the offspring of 

their intercourse. Even while she was 


pregnant with child she was permitted 
privileges which it is almost impossible to 
believe would have been accorded to her if, 
her state being known, asit must have been, 
it was attributable to her improper intimacy 
with a mental servant. Sultan Mirza, when 
he grew up, turned ont to be rather a “manus, 
vais sujet." His connection with theatres 
displeased the Nawab. His mother had 
eloped or disappeared. If he was the illegiti. 
mate son of the menial servant there was no 
reason why the Nawab should not have tarn- 
ed him adrift On the contrary he kept him 
on in his (the Nawab’s) home, undoubtedly 
associated, to some extent, with him, had 
him about his person, and, it is apparent 
on the evidence, had some regard for him. 
In their Lordships’ view the reasonable 
inference from all the evidence on this point 
is that Sultan Mirza was, at all events, 
the son of Zaigham-ud-Daula and this 
negress. : 

The crucial .question then is, was he the 
Nawab's legitimate son? There is no question 
That Sultan Mirza was the son of this 
woman. That is admitted by all parties. 
Now four witnesses have proved distinctly 
that the Nawab acknowledgel him to be his 
son. ' That prima facte means his legitimate 
son н: Beebee v. Omdah Bebee 
(:5) 1. ; 

The first of these witnesses, Nawab Fagh- 
fur Mirza, the son of Prince Mataz-ud-Daala, 
belonging to the family of the Kings of Oudh, 
states that he knew Zaigham-ud.Daula for 
thirty to thirty-five years, that he knew 
Sultan Mirza and his mother, that he saw 
the Nawab and Sultan Mirza treating each 
other like father and son, that he went to see 
the deceased Nawab in his Jast illness, and 
then found Sultan Mirza attending bim, that 
the Nawab had been displeased with Sultan 
Mirza beeause the latter had become addicted 
to singing and dancing, but that as far as the 
witness could judge the Nawab had for- 
given him, that fifteen or sixteen years had 
elapsed since thea, and that the Nawab on 
one occasion introduced Sultan Mirza to the 
witness as his son. The second witness, 
Khan Bahadar Shajat Ali Kaan, states that 
Zrigham ud Daula told him that the negress, 
Saltan Mirza’s mother, was his muta 
wife, that he saw Saltau Mirza visiting the 


(15) 10 W. В, 469; 11 B. L. R, 60n, 
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family in which Raushan Ara Begum lived 
at Murshidabad, and that this family treat- 
ed him as a son, as did alsoZaigham-ud Danla 
himself. 

The third witness, Husain Ali Mirza, son 
of the Nawab Nazim of Bengal, states that 
Raushan Ara Begum was marriel to Mirza 
‘Kamyal Baksh, son of the late King of Oudb; 
that he knew Sultan Mirza; that he saw him 
with his father Zaigham-ud-Daula, who told 
the witness that Sultan Mirzy was his son by 
a muta woman; and that he saw him once or 
twice visiting at Murshidabid during 
Zaigham-ud-Daula's lifetime. This witness 
was subjected to a cross-examination, presum- 
ably considered effective, as to the time of the 
day at which the deceased Nawab made this 
statement to him, The last of these witnesses 
is Munshi Salig Ram. He says that one 
day, about fourteen or sixteen years 
before he gave his evidence, he, jesting, asked 
Zaigham-ud.Daula whence he got this 
boy Sultan Mirza, and he replied that he 
was his son by an Abyssinian, his wife by 
muta, presented to him by his, the Nawab’s, 
father, that he saw Sultan Mirza many times, 
and saw his father treat him as a relation, a 
son, or brother, and notas a servant. 

The Subordinate Judge, ab pages 530- 
535, has criticised in detail the evidence in 
conflict with these statements, and shows 
conclusively, their Lordships think, . that 
much weight cannot be attached to it. 

Putting aside Sultan Mirza’s own evidence, 
their Lordships cannot find anything in the 
ease to discredit the evidence of the four 
witnesses above named. They have по 
interest to induce them to state what they 
do not believe to be true. The criticism 
passed upon their evidence was, first, that 
Sultan Mirza was only introduced to each of 
them once, and, therefore, their recollection 
is unreliable, as if it was to be expected 
that a father would naturally introduce a 
son to a friend as his son more than once; 
and, second, that they speak to what took 
place many years ago. They profess, how- 
ever, to have a clear recollection of the 
events they depose to; and the Subordinate 
Judge, who had the advantage of seeing 
and hearing them, believed them. Mach 
reliance was placed upon two documents in 
addition to the trust deed, which, it was 
contendel, contained a distinct repu tiation 
by Zaigham-ud-Daula of Sultan Mirza’s 
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legitimacy, namely, the Tarikh Quaisara and 
the memorandum bearing date the 15+ 
February 1893. Both these documents were 
composed many years subsequent to the dates 
of the acknowledgments deposed to by the 
four witnesses mentioned. In the first he 
names his children by his first wife and 
those by Fatima Begum, and states that 
there can be no heirs to him but these; that 
these persons are the owners of and heirs 
of his property; and that if any other claim- 
ant comes forward his. claim should be 
considered invalid by the Government. 

In the memorandum he states that one 
of his sons by his first marriage having died, 
his three sons, one daughter, and his wife 
Fatima, five persons in all, are his heirs, 
and he proceeds to declare that besides these 
he has none, and that if any added person 
comes forward as his heir other than a son 
or daughter thereafter born to him by his 
wife Fatima Begum, his claim ghall be con- 
sidered false and unlawful. 


Ib is quite evident from these documents 
that Zaigham-ud Daula was very apprehen- 
sive that some person would come forward 
claiming to be his heir, else it would be 
meaningless and purposeless to write thus. 
These aoprehensions and fears would have 
been irrational if the person whose claim 
he desired to defeat was the well-known 
progeny of the negress and a menial servant. 
Bat his fears could easily be accounted for, if 
in fact hehad hada son by a muta wife whom 
he had treated to some extent as a son, 
and who by reason of that treatment might 
be a formidable claimant. but yet whose 
claims he desired, not unnaturally perhaps, 
to discount. Their Lordships do not think 
that the evidence of the four witnesses 
above mentioned is rabutted or discredited by 
these documents. 


If this be so, the rule of the Muhammadan 
Law applicable to the case is well 
established: No statement made by one 
man that another (proved to be illegitimate) 
is his son can make that other legitimate, 
but where no proof of that kind has been 
given such a statement or acknowledgment 
is substantive evidence that the person so 
acknowledged is the legitimate son of the 
person who makes the statement, provided 
his legitimacy be possible. Muhammad 
Allahdad Khan v. Muhammad Ismail Khan (7), 
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It is also well-established according to Mu- 
hammadan Law that if a member of a family, 
such as Fatima Begum was of her husband’s 
family, makes statements touching the son- 
ship or heirship of a person, such as are 
contained in many of the written documents 
she bas signed, in reference to Sultan Mirza’s 
heirship, those statements are good evidence 
of the family repute concerning him. Anju- 
man Ara Begam у. Sadik Ali Khan (6) and 
Bagar Ali Khan v. Anjuman Ara Begam (16). 
` On the whole case, therefore, their Lord- 
ships are of opinion that the decrees appealed 
from in these consolidated appeals are both 
erroneous and should be reversed, and the 
decrees of the Subordinate Judge in both 
should be restored, and that both appeals 
should be allowed with costs here and below, 
and they will humbly advise His Majesty 
accordingly. 


Their Lordships, however, do not think 
that they can, consistently with their duty 
as members of this Appellate Tribunal, part 
with this case without making a few observa- 
‘tions on some remarkable features of the 
litigation out of which the appeals have 
‘arisen. First, as to the question of the dura- 
"ion of the litigation. The first suit was 
‘instituted on the 80th April 1907. Various 
‘applications were made by the parties for 
extension of time. The 
‘on the 26th August 1907. On the 19th 
June 1908, the hearing began, and judg- 
ment was delivered by the Subordinate Judge 
‘on the 25th October 1909, two years and 
five months after the institution of the suit. 
"The petition of appeal to the Court of Judi. 
cial Commissioner was lodged on the 28th 
January 1910, and judgment of the Court 
n not delivered till the 13th November 


An applieation for liberty to appeal to 
His Majesty in Couneil was lodged on the 
19th December 1911. Permission was 
given on the 13th December 1912, but the 
notice that it had been given was not served 
Брав the respondents till the 23rd January 

The petitions of appeal were lodged at the 


(16) 30 L. A. 94 at p. 103; 5 Bom. L. В. 410; 7 C. W. 
„М, 465 (P. C.); 25 А. 286; 8 Sar, P. C. J. 397. 
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Privy Council Office on the 15th April 
1914, but the appeals were not set down 
for hearing till the 27th October 1915, 
that is, about eight years and six “months 
after the institution of the suit. 


The second suit was instituted on the 22nd 
February 1908. The issues were settled on the 
30th March 1908. The hearing apparently 
began on the llth June 1908, and continued 
at intervals ЫЛ the 27th June 1909. It was 
taken up for argument early in July 1909, 
was adjourned till the 21st of that month, 
and jndgment was not delivered till the 25th 
October 1906. The petition of appeal to 
the Court of the Judicial Commissioner 
was not lodged til the 27th January, 
and judgment was not given till the 13th 
December 1911. ^ 


Such delays as these are disereditable 
to any judieial system, and their Lordships 
hava no reason to think they ‚этә not to 
a large extent avoidable, They vastly 
increase the costs, keep litigants in a state 
of anxious uncertainty, and prejudice their 


interest in many ways. Nezé, the cross- 
examination of witnesses was so unduly 
prolonged by the repeated asking of 


frivolous and irrelevant questions, that wit- 


_nesses had to be re-callel two ог thrae' times, 


often at considerable intervals, before their 
cross-examination wasconcluded, and when re- 
called, the questions already asked and answer- 
ed were often repeated. The cross-exami- 
nation was thus broken up into severaidetached 
portions. If ib were specially designed, as 
their Lordships are confident it was not, to 
expose witnesses to the risk of being tampered 
with, and to promote the fabrication of false 
evidence, no better system could be devised 
for that end than this splitting up of the 
cross-examination of witnesses. 


Again, though the application to examine 
Fatima Begum may possibly have been 
rightly refused in the first instance, having 
regard to the time it was made, their Lord- 
ships cannot but regret that after the case 
had progressed, and every one saw, as they 
must have seen, that it was vital to obtain 
her evidence, the Subordinate’ Judge did 
not announce to the parties that he was 
then ready to give permission to have her 
eyidence taken, and did not impress upon 


` 
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the respondents in the first suit that as 


they sought to have declared void the 
solemn deed this lady had enterad into, 
and on the faith of which she had 


obtained the appellant’s money, it was their 
duty to examine her to explain the cir- 
cumstances under which she entered into 
it. That was not done,’ however. The 
defendants did not again apply, and the 
ease proceeded to drag slowly on without 
the evidence of the witness who knew all 
about the facts, and whose evidence would 
probably have put an end to the controversy 
one way or another iu a few hours. 


Finally, their Lordships feel bound to 
criticise adversely a practice followed in 
these two cases, which is as illegal as it is 
slovenly and embarrassing. By the 14186 
section of “ The Civil Procedure Act, 1877," 
repeated in “ The Civil Procedure Code 
of 18822 and practically ге enacted in 
Order XIII, rule 4, of the Rules and Orders 
passed under the Code of Civil Procedure 
of 1908, it is provided that a presiding 
Judge shall endorse with his own hand 
a statement that it (¢.e., a document proved 
or admitted in evidence) was proved 
against or admitted by the person 
against whom it was used. That course 
was in many instances not followed at the 
hearing of these two cases, with the result 
that embarrassing and perplexing controversies 
arose on the hearing of these-appeala as 
to whether or not certain documents, 
prints of which were bound up in the 
record, had bsen givenin evidence. There 
is no possible excuse for the neglecb, in this 
manner, of the duty imposed by , the Statutes, 
since so long ago аз the 3rd March 1884, 
a circular was addressed by the then 
Registrar of the Privy Council to the Registrar 
of the High Court of Calcutta calling attention 
to the requirements of the then existing 
Jaw and the necessity of observing them. 
A copy of this circular was sent not only 
to the High Courts of Madras, Bombay, 
and Allahabad, but, in addition, to the 


‘Judicial Commissioner of Oaudh and other 


Judicial Commissioners. Their Lordships, 
with a view of insisting on the observance 
of the wholesome provisions of these Statutes, 
wil, in order to prevant injustice, be 
obliged in future on the hearing of Indian 


‘appeals to refuse to read or permit to be 
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ussd any dpzament not endorsed іп the 


manner requiral. 
Appeals allowed. 


Solicitors for th: Aoopallant: ‘Messrs. 
Watkins and Hunter. 
Solicitors for ¿he Respondents: Messrs. 


Barrow, Rogers and Nevill. 


CALCUTTA HIGH COURT. 
ÁAePEALS FoM ORIGINAL Decrees Nos. 160, 
171 ano 183 or 1912. 

April 7, 1916. 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

Ix No. 160 or 1912 
ABDUL AZIZ BEPARI AND ANOTRER— 
PLAINTIFFS——À PPELLANTS 
тегѕнѕ 
JOGENDRA KRISHNA RAY AND OTHE2S— 
DePENDANTS — RESPONDENTS. 

Іх No. 171 or 1912 
MUKUNDA CHANDRA SAHA AND 
ANOTHER—DLAINTIFP3 —A PPELLANTS 
теғѕи8 
JOGENDRA KRISHNA ROY AND OTHERS 
—Derencaxnrs— RESPONDENTS. 

In No. 183 oz 1912 
MUKUNDA CHANDRA SAHA AND 
ANOTHER—DEFENDAN'T3 — APPELLANTS 
versus 


JOGENDRA KRISHNA ROY ano ANOTHER 


—PratNTIFFS—RESPONDENTS. 

Contract Act (IX of 1872), ss. 79, 80, 81, 82, 83 — 
Vendor and purchaser—Sale of goods, unascertained — 
Ownership, passing of —Intention of parties—Usage of 
trade—Loss of  goods—Liabilaty dependent on 
whether ownership pissed. š 

Ona sale of goods before weighment or measuro. 
ment, when nothing remains fo be done to them 
by the seller for the purpose of ascertaining the 
price, the property in them passes though they have 
not been weighed or measured by the buyer. ТЬ 
would be otherwise, however, if the parties intended 
that the property in the goods should not pass until 
they had been weighed. [p. 123, col. 1.] 

The provisions of section 8! of tlie Indian Contract 
Act do not exclude the question of intention of 
parties, which is laid down in the English cases as 
the deter nining factor as to the passing of ownership 
on а sale of goods [р 123, col. 1.] 

Itis open to the parties to agree that property 
shall pass immediately from the seller to the buyer 
though the price is afterwards to be ascertained by 
measurement. Where there is nothing to be done by 
the seller for the purpose of ascertaining the price, 


t 
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and weighment or measurement is deferred only for 
the satisfaction of the/buyer, the ownership passes 
before weighment [p 122, cols. 1 & 2.] 

Simmons v. Swift, (1826) Б В. & С. 857; 8 Dowi. & 
Ку. 693; 5 L. J. (о. 8.) K. B. 10; 29 R. R. 458; 108 E. 
В. 319; Turley v. Bates, (1863) 2 Н. & C. 900; 33 L. 
J. Ех. 48: 10 Jur (N. s.' 268; 10 D. T. (x. 6.) 35: 12 W. 
R. 438; 133 R, R. 639; Shoshi Mohan Pal Chowdhry v. 
Nobo Kristo Poddar, 4 C. 801; Martineau v Kitching, 
(1872) 7 Q. B. 426, ALI Q. В, 227; 26 L. T. 836; 20 

W R. 769, ‘referred to. 

- V ehe the terms of the contract between the 
parties are not clear, they must be determined by the 
usage of trade at the placo where they carry on their 
business. [р. 121, col. 1.] 

The plaintiffs, under a 1 contract to sell juto to the 
defendants, purchased large quantities with money 
advanced by the defendants from time to time and 
stored them, before they were «eighed, tested and 
selected, in the godown of the defendants, where 
they caught fire and. were barnt down. Is trans- 
pired in evidence that- the defendants had 
insured the jute fnrt covering the entire quantity’ as 
their own and after its des'ruction had obtained from 
the Insurance Company the amonnt due under the 
insuranco policies: 

Held, (1) that in view of the local usage of the trade 

and of the facts of the case, showing that what 
remained to be done by the buyers to the goods after 
they had been appropriated to the contract by the 
seller, was not merely for the pnrpose of ascertaining 
the price but was also for the purpose of placing 
the buyers in a position to say whether and to what 
extent they would for their-part nccept tho goods 
offered to them, the ownership of the goods had not 
passed to the defendants and so they were not 
liable for the lossof the goods destroyed by the fire; 
[р. 128, col, 2: p 124, col. 1.] 
. £2) that , the storage of the goods in the defend- 
ant's godown was no indication of the passing of 
ownersbip to the defendants but was in the exercise 
of the defendants’ right to their custody as security 
for their advances; [p. 124, col. 1.] 

18) that, as the insurance was effected for tho 
protection of their own interests in the jute, the 
defendants were entitled бо apply the whole of tho 
amount which they received under the policies of 
insurauco to indemnify thomselves against the loss 
which they themselves sustained, and were nob 
bound to apply any portion of it for the benefit of the 
plaintiffs. [p. 124, col. 2.] 

Appeals against the decrees of the Sub- 
‘ordinat Judge, 156 Court, Tipperah, dated the 
19th February 1912. 

Babus Gopal Chandra Das, Bipin Chand a 
Bose and Jotindra Mohan Ghose, for the Ap- 
pellants. Й 

Babus Joges Chandra Roy and  Akshoy 


Kumar Banerjee, for the Respondents. 


Ki JUDGMENT. 
АРРЕА1 No. 160 or 1912. 

This appeal arises out of a euit for re- 
covery of the price of jute annolied Љу the 
plaintiffs to the defendants. The jute, while 
ib wag in the custody of the defendants in 
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their godowns, caught fire and was burnt, 
and the questiou is whether the plaintiffs 
or the defendants are to bear the loss. The 
determination of that question depends upon 
whether or not property in the goods had 
passed to the defendants, before they were- 
"destroyed by fire. ' 


The plaintiffs and the defendants carried ` 


on business in jute at Chandpur, where 
there are many big firms who dealin 
jute. . The plaintiffs, who are called ‘Fariahs’ 
in the Ineality used, to purchase loose jute 
from dealers (beparís) and supply it to the 
defendants’ firm. s 

The plaintiffs in their plaint seb up ап 
express contract with the defendants, the 
terms whereof are stated to be as fol- 
lows: — 

That the plaintiffs would purchase loose 
jute for the defendants during the jute 
season, and that the latter would take the 
said jute from the plaintiffs upon weigh- 
ment, &nd would pay the price of the same 
according to the market-rate. The defend- 
ants would advance money from time to 
time for purchase of jute. and would pay 
the price of jute after the elose of the 
karbar after deducting the amounts so 
advanced. The plaintiffs would buy gute and 
store the same in the godowns of the defend- 
ants and under their care, and report to 
the defendants the goods stored on the 
very day they are stored. The plaintiffs 
would have no right to the goods s^ stored, 
mor would they be entitled to remove them 
from the godowns of the defendants, and 
that having once stored the goods in the 
godowns of the defendants, the plaintiffs 
would retain no other right or interest in 
them than the right to receive-the price of 
the said goods, and that the ownership in the 
goods would pass to the defendants. 

It is further stated in the plaint that 
this has been the local usage and practice 
observed at Chandpur, and the business of 
the defendants’ firm ever since the establish- 
ment of theirjute office at Chandpur had 
been carried on in accordance with the usage. 

The plaintiffs state that the price of 
jute sunplied hy them to the defendants was 
Ra. 84.747-7 0 including that of the jute 
burnt, and ladusting the amonnt advanced 
(Rs. 68.408.5 6) they claim В.. 18,585 3 0, 
being the balance due together with interest 
thereon, 
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The defendants denied that there was 
any express contract and also denied the usage 
set up inthe plaint. They stated that the 
plaintiffs purchased jute after taking advances 
from the defendants, and having no gadown 
of their own, stored it in the defendants’ 
godowns at their own risk, that after the 
goods had been selected and weighed they 
were sold tothe defendants, and the price 
set off against the advance taken, and the 
goods which were rejected by the defendants 
were removed and sold by the plaintiffs to 
other persons. That according to the usage 
and practice observed in the dealings with 
the plaintiffs, the ownership in the jute 
which had not been selected and weighed, 
had not passed to the defendants, and the 
plaintiffs must, therefore, hear the loss of 
their own goods, destroyed һу fire. 

The Court below held that ownership of 
the goods did not pass to the defendants 
and accordingly dismissed the suit. The 
plaintiffs have appealed to this Court. 

As to the contract alleged by the plaintiffs, 
the Court below has held that it has not 
been satisfactorily proved. The only evi- 
dence on the point is that of the plaintiff 
Abdal Aziz and Mukunda. Оп the other 
hand, the defendant No. 1 Sarat swore 
that there was no contract, and the defend- 
ant No. 2 Ramani Mohan who was ex- 
&mined after remand by this Court also 
denied it. We have considered the evidence 
on the point, and agree with the Court 
below in holding that the agreement set 
up by the plaintiffs has not been satisfactorily 
proved. 

The transactions between the parties 
should, therefore, be held to be governed by 
the local usage of trade which prevails ab 
Chandpur 

The plaintiffs have examined a number 
of witnesses, some of whom are very respect- 
able, and the Court below has set out the 
material portions of the depositions of some 
of the witnesses in its judgment. 

The mode of dealing between the ‘Fariahs’ 
and the Jute Companies at Chandpur 
appeara from the evidence of Mr. Macker- 
tich (the Manager of Messrs. Landale 
and Clark) to be as follows:—The furiahs 
purchase jute at their own risk and store 
it in the import godowns of the Companies 
(sometimes called the fariahs’ godowns), 
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where all sorts of jute, good, bad and in- 
different, are mingled together out of which 
the Company makes its selection for pur- 
chase. - Тһе fariahs report only the quantity, 
but not the quality,and they are accustomed 
to over-report the quantity in order to get 
larger advances from the firms. On measnre- 
ment the quantity is generally found to be 
short. Before the Company purchases the 
jute from the import godown (Fariahs’ 
godowns) they select, approve and then 
weigh the goods. If there be moist goods, 
they are dried and sometimes sold to the 
Company, who has the option to reject 
moist jute, and bad and rotten stuff The 
Company does not pay for rejected goods 
and the  faríahs have a right to sell, 
and do sell, rejected gcods to other 
firms. From the import godowns the 
goods are taken after weighment to the 
selecting godowns where  ihey are 
assorted. The price is settled after weigh- 
ment, and the Company’s purchase is com- 
plete after the price is settled, which may 
be done a week after. After the weighment 
їй the import godown, it is taken that the 
goods are sold to the Company. The Com- 
pany does not pay for the quantity found 
to be short, and the fariahs suffer the 
loss if any portion of the goods before 
weighment be stolen from the import godown. 
“The Company has got а lien on the fariahs 
goods so long as their advances are not 
paid off, and the property in the goods 
remains with the fartahs so long as 
the weighment is not made by the Com- 
pany.” 

Plaintiffs’ witness No. 7, Kailash Chandra 
Ghosh, the book-keeper of Messrs. О, C. 
Betts and Co., in his examination-in-chief 
says: “The goods are weighed when the 
Company takes them. After this weighment 
the Company becomes their owner. Before the 
weighment the goods are under their care only 
and on their trust,” and Jagadish Chandra 
Gangulia, sub-agent of Messrs. Jardine Skin- 
ner ‘and Co., says: “If any loss takes place 
after the gonds are stored and before they 
are purchased by the Companies the loss is 
borne by fariaks.” 

The plaintiff Abdul Aziz himself says that 
at Chandpur it is the rule of sale of goods 
that the bundles of jute are first counted, 
then weighed and then the price is settled per 


`. 
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maund. He, however, says: “Our transac- 
tions with the defendants were not in accord- 
ance with this rule, Our mode of transaction 
is noted in the plaint.” But the contract or 
usage set up in the plaint has not, as we 
have seen, been proved, and the evidence of 
the plaintiffs own witnesses establishes the 
fact that according to the usage of trade at 
Chandpur the sale is not complete until the 
goods are examined, selected and weighed by 
the Company. 

The provisions of the Indian Contract Act 
relating to sale of goods which have any 
bearing on the case, are sections 79 to 81 and 
also sections 82 and 83. Section 79 says that 
where there is a contract for the sale of a 
thing which has yet to be ascertained, the 
ownership of the thing is not transferred to 
the buyer until it is ascertained. Section 80 
provides that where by a contract for the sale 
of goods, the seller is to do anything to them 
for the purpose of putting them into a state 

“in which the buyer is to take them, the sale 
is not complete until such thing has been 
done, amd section 81.lays down that where 
anything remains to be done to the goods by 
the seller for the purpose of ascertaining the 
amount of the price, the sale is not complete 
until this has been done. The distinction 
between a case where the seller is todo some- 

` thing to the goods, and a case where nothing 
remains to be done by the seller is pointed 
outin the two illustrations to the section. 

In illustration (a), which is taken from the 

ease of Simmcns v. Swift (1), the stack of 
bark is to be weighed and delivered by the 
seller, part of it is weighed and delivered to 


the buyer: the ownership of the residue 
is not transfer: ed to the buyer 
until if has been weighed pursuant 


to the contract. In illustration (b), which is 
taken from the case of Turley v. Bates (2), 
the contract is to sell a heap of clay (as a 
whole) at a certain price per ton, the seller 
is to load the clay in his own carts and to 
weigh each load at a certain weighing machine. 
` Here ncthing remains to be done by the 
saller, the sale is complete and the ownership 
of the heap of clay is transferred at onoe. 
Referring to the cases on the point, and to 


(1: (1826) 5 B. & C. 857; 8 Dowl. & Ry. 693; 6 L. 
J. (0. 8.) K. B. 10; 79 R. R. 438; i08 Е, R. 319. 

(2) (1863. 2 Н & O. 200; 88 L. J. Ex. 43; 10 Jur. 
e в.) 868; 10 L. T. (N. в.) 85; 12 W. В. 435; 133 R. 

‚ 689. 
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the rule that property does not pass where 
anything remains to be done to the goods for 
the purpose of ascertaining the price, Channel, 
B., observed in Turley v. Bates (9): "From a 
consideration of these cases, it appears that 
the principle involved in the rnle above 
quoted is, that something remains to be done 
by the seller. It is, therefore, very doubtful,..: 
whether the present case comes within the 
principle of the rule. But, however that may 
be, it is clear that this rule does not apply if 
the parties have made it sufficiently clear 
whether or not they intend that the property 
shall, pass at once, and that their intention 
must be looked at in every case.” 

Similarly in the case of Shosht Mohun Fal 
Ohowdhry v. Nobo Kristo Poddar (3) there 
was a contract for the sale of 975 maunds of 
rice, being the contents of a certain gola at a 
certain rate, the buyer to remove the whole of 
the rice after weighing on or before a certain 
date. The assignee from the buyer took 
delivery of a portion but refused to take deli- 
very of the residue on the ground that it was 
of inferior quality. The gola was accidentally 
burnt and the rice destroyed. It was held 
that the sale was complete and the ownership 
with the risk of loss in the rice sold passed to 
ibe buyer. With reference to the contention 
that the sala was not complete because the 
rice remained (о be weighed, the learned 


-Judges observed that so far as the vendor was 


concerned nothing remained to be done on his 
part to the rice sold, “for the purpose of ascer- 
taining the amount of the price," and that 
the rice was to be weighed for the satisfaction 
of the purchaser. 

16 will be seen that in both the cases cited 
above, Turley v. Bates (2) and Shoshi 
Mohan Pal Ohowdhry v. Nobo Kristo Poddar 
(3), the contract was for the sale of 
the whole of the goods, in the first 
ease for the entire heap of clay. and in the 
second for the entire contents of the gola,— 
the rate was fixed, and the buyer was to 
weigh the goods apparently for his own satis- 
faction. Nothing, therefore, remained to be 
done by the seller, an 1 the parties obviously 
intended that the ownership of the goods 
should pass forth with. 

In the case of Martineau ү. Kitching (4) 


(8) 4 0. 801. 
(4) (1872) 7 Q. B. 436; 41 L. J. Q. В, 227; 26 I. T, 
836; 20 W. R. 769. 
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Cockburn, С. J., observed:— “I take it/ now to 
be perfectly clear, especially after the case of 
Turley у. Bates (2),that the real question 
in all these cuses is, whether the parties did 
intend that the property should pass.” 
The learned Chief Justice further observed 
‘as follows: — We are dealing with the case of 
.& specife chattel. Т agree to sell toa man a 
specifie thing—say a stack of hay, ora stack 
‘of cornP—I agree tc sell him that specific 
thing, and he agrees to buy it; the price un- 
doubtedly remains an element of the contract, 
but we agree, instead of fixing upon a precise 
sum, that the sum shall be ascertained by a 
subsequent measurement, What is there to 
.prevent the parties from agreeing that the 
property shall pass from one to the otker, 
‘although the price is afterwards to be ascer- 
tained by measurement? I take it that is the 
+ bread substantial distinction. If, with a view 
to the appropriation of the thing, the 
measurement is to be made as wellas the 
price ascertained, the passing of the property 
. being a question of intention between the 
parties, it did not pass because the parties did 
. not intend it to pass. But if you can gather 
from the whole circumstances of the transac- 
. tion that they intended that tbe property 
should pasa, and the price should afterwards 
be ascertained, what is there in prineiple, 
. what is there in common sense or practical 
. eonvenience which should prevent that inten- 
tion from having effect?” 


See also Blackburn on Sales, 3rd Edition, 
pages 184 to 186. 

Tt is clear, therefore, that when nothing 
remains to be done to the goods by the seller 
for the purpose of ascertaining tle price, 
then prima facie the property in them passes 
although they have not been weighed by tha 


“ buyer. ` 


It would be otherwise, however, in England 
if the parties intended that property in the 
goods should not pass until the goods had 
been weighed. 


, In our opinion the Indian Law is the 
“same and the provisions of section 81 do 
not exclude the question of intention which . 


is laid down in the English сазез as the 
determining factor. 


We are also of opinion that the contract 


“in the present case being in the first instance 


a contract for the sale of unascertained 
goods, what remained to be done by the 
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buyer to the goods appropriated to the 
contract by the seller was not merely for 
the purpose of ascartaining the price, but 
was also for the purpose of placing the 
buyers ina position to say whether and to 
what extent they wonld for their part 
accept the goods offered to them. The 
following observations are relevant in either 
view of the case, so far as they show on 
the one hand the actual intention of the 
parties and on the other the precise posi- 
tion of the buyer after the jute was placed 
in the fariahs’ godowns. 

As we have already said, the plaintiffs’ 
own witnesses prove that according to the 
usage of trade at Chandpur ownership of the 
jute does not pass to the buyer until it is 
examined, tested and weighed, and the tran- 
sactions of the parties having been carried on 
in acsordance with that usage, itisclear that 
when the contract with which we have to deal 
was made, the parties did not intend that the 
property in the jute should pass until it had 
been tested and weighed. 


Upon the question of weighment, it was 
contended that the weighment was only for 
the satisfaction of the buyer and that the 
latter could not by delay in weighing the 
goods prevent the transfer of ownership to him, 
and as the evidence shows that the Company 
is bound to accept all “passable” goods stored 
in the import godowns, it is urged that the 
ownership passes to the buyer subject only to 
his right to reject bad goods. 

It appears, however, from the plaint itself 
that the defendants were {о take the jute 
from the plaintiffs "upon weighment" and 
the evidence shows that the fariahs and the 
Company have both got “Tally Books”, both 
enter the weights in their respective books 
when the goods are weighed, and it is after 
the weighment that the Company removes 
the goods from the store godown to another 
godown. 16 is not, therefore, altogether clear, 
although this particular point need not be 
pressed, that the seller had nothing to do in 
eonneetion with the weighing of the jute. 


Then, again, there is the question of selec 
tion. The evidence shows that jate, good and 
bad, is stored in the import godown, and the 
Company selects good jute, and has the option 
of rejecting bad jute. Some stress was laid 
on behalf of the appellants upon the fact 
that the Company is bound to purchase all 
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“passable” goods stored in the import 
godown, and although they have the right to 
reject wet jute, there is sume evidence tn 
show that they are bound to purchase such 
jute when dried. But it is clear that the 
Company has the option to reject bad jute 
altogether, and even if the Company is bound 
to purchase wet jute when dried, the fariahs 
have to dry it. The seller, therefore, in such 
а сае has to do something to the goods to 
make them marketable. 

Then the fact that the fartahs are not 
entitled to remove the goods nor to sell the 
same to cther persons, once the goods are 
stored in the import godowns, is relied оп. It 
is contended that the fact that the Company 
has a Hen because they make advances for 
purchasing jute, cannot prevent the furtahs 
from selling it to other pérsons subject to 
the lien, and the fact thas they cannot sell 
the jute to others shows that ownership 
passes to the Company. If, however, the 
usage of the trade is that the furiahs are 
not entitled to sell the goods to persons 
other than the Company who advance 
moneys for purchasing jute, or remove the 
goods from the godowns, the fact that the 
fariahs are not entitled to sell them to 
others, under those circumstances, does not 
show that the property in the jute passes 
to the Company. The position seems to be 
that the buyer has a right to the custody of 
the jute as security for his advances, and 
that in addition while the seller has no right 
to sell to others, the buyer is’ under a 
corresponding obligation to buy as much of' 
the jute as is of the requisite standard. 

It may further be observed that the plaint- 
iff Abdul Aziz refers to the store godown 
as "my godown” and the godown to which 
the goods are removed after weighment as 
the defendants! own godown,” although 
both godowns belong to the defendants, 
Mukunda Saha, the plaintiff in the analogous 
case, says with reference to entries of goods 
sold (bikri) in his books of account that, 
the goods not weighed and goods the price 
of which was not settled, were not entered 
as © bikri.” This shows that the plaintiff 
themselves recognized that the sale was not 
complete until the goods had been tested 
and weighed and the price settled. 

Lastly, the fact that the jute was insured 
by the defendants as their own is relied 
upon as strong evidence of the transfer of 
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ownership. It appears that two insurances 
were effected, one for Rs. 10,000 and another 
for Rs.. 20,000. An applieation was made for 
effecting a third insurance to the extent of 
Rs. 40,000 but the application arrived late 
at the insurance .office, the jute having been 
burnt in the meantime. The application for 
insurance, and the policies were not produced. 
The letter written by the defendant No. 3, 
who was the agent of the Insurance Company 
for effecting the third insurance, however, 
speaks of the jute as “belonging to the 
defendants" and under the circumstances it 
may be taken that the first two insurances 
were also effected «n the jute as belonging 
to the defendants. But the defendants had 
an interest in the goods, and the insurance 
appears to have been intended for proteetion 
of their own interest in the jute, not for 
the protection of the seller's interest which 
they were not bound to insure. The insurance 
did not cover the entire quantity of the 
jute whieh was burnt. 

The defendants, therefore, were entitled 
toapply the whole of the amount which they 
received under. the policies of insurance to 
indemnify themselves against the loss which 
they themselves had actually sustained, and 
were not bound to apply any portion of it 
to the benefit of the plaintiffs, 

It appears from the evidence that several 
jute firms at Chandpur bore the loss when 
jute was destroyed by fire, but Mr. 
Mackertich says: “there is no one system or 
one rule at Chandpur by which all the 
Companies should bear the loss in сазе the 
goods stored in the fariahs’ godowns are 
burnt. Each firm has got its own system." 

It appears that in most of the cases spoken 
to by the witnesses, the jute was fully 
insured. I£ cannot be said, therefore, that 
any usage has been established to show 
that the loss is borne by the Company in 
eases where the jute is not insured to the 
full extent. Ч 


We аге of opinion that the deeree of the 
Court below is correct, and the appeal shall 
be dismissed with costs. 


AppéaLts Nos. 171 anp 188 or 1912, 


These two appeals arise out of two 
cross-saits, one by the plaintiff Mukunda 
Chandra Saha (a fariah), and the other by 
the firm of Jogendra Krishna Roy and Sarat 


Chandra Shome. The claim of the former ' 
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` 15 analogous to thal of the plaintiff in the 
above case, and the claim of (he latter is 
for recovery of the balance of the advances 
made by the latter to the former. The 
questions involved in them are similar to 
tLose in the above case, and our judgment 
in the above case will govern these appeals 
also. These appeals, therefore, should also 
be dismissed with costs. We allow one 
Pleader’s fee for both the appeals. 
Appeals dismissed. 
COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. 

Revenue Aepeat No. 90 or 1914 15. 
December 18, 1915. 
Present;—Sir М. W. Fenton, F, C. 
GURU DUTT AND OTHERS—JUDGMENT- 
DEBTORS-— ÁPPELLANTS 

versus ` 
Ds KARTAR SINGH— DECREE HOLDER— 
RESPONDENT. 

Government Tenants Act (ПІ Punjab of 1893), s. 8— 
Punjab Colonization Act (V Punjab of 1912), ss.14, 
16, 19—“Statement of (onditions", cl. 17 Proprietary 
rights, acquisition and transfer of, by Government 
tenant. k 

Section !4 of the Colonization Act prevents section 
15 ,0f the Act from having retrospective effect. 

Before the Colonization Acs came into force, а 
Government tenant acquired proprietary rights under 
clause 7 of the Statement of Conditions applicable to 
tenancies nuder the Government Tenants Act on 
payment of the first instalment of the purchase- 
money, anda transfer of these rights did not need 
any sanction of the Financial Commissioner to 
validate it. 

Appeal from the order of the Commissioner, 
Multan, dated the 24th April 1915, reversing 
that of the Collector, Lyallpur, dated the 
25th August 1914. 

Mr. Gokal Chand Narang, for the Appel- 
lants. 

Mr. Broadway, for the Respoudent. 

JUDGMENT.—The contention of the 
appellant is that mutation should not be 
sanctioned to give effectto a transaction of 
sale when the vendor was a person who was 
not empowered to sell without the sanction 
of the Financial Commissioner, as required 
by section 8 of the Government Tenants 
Act, 1893, corresponding to section 19 of the 
Panjab Colonization Act of 1719. If at the 
time of the sale the vendor was a tenant of 
Government then undoubtedly the sanction 
ofthe Financial Commissioner was necessiry. 
The contention of the respondent, however, is 
that at the time of the sale in 1912, the 


` 
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vendor was no longer a tenant but was pro- 
prietor. The facts on record as to this are 
clear. When the aale took place the tenant 
had paid up to Government all the 
instalments of the purchase-money requisite 
for the acquisition of proprietary rights. 
The only doubtful point is concerned with 
the fact that some Rs. 500, on account of 
interest on delayed instalments, were sub- 
sequently found to be due to Government 
and though this balance was on discovery 
promptly paid up, the question arises whether 
under section 15 of the Colonization Act, 
1912, the tenant did not remain a tenant 
up to and until the date of the payment of 
this balance of interest. The Panjab Coloni- 
zation Act did not come into operation 
until June 1912. Before that month the 
whole of the instalments of purchase price 
had been paid by the tenant to Government. 
Under the terms of clause 17 of the “Statement 
of Conditions” applicable to the tenancy, pro- 
prietary rights had passed to the tenant on 
the payment of the first instalment, which 
was paid in 19 0, and this statement of con- 
ditions was safeguarded and continued in 
force by section 14 of the Colonization Act, 
1912 I am unable, therefore, to hold that 
section 15 of that Act operates with retros- 
pective effect so as to deprive the instalment 
purchaser of a right of property already 
acquired merely because there "was а small 
balance of interest still due from the ‘ex- 
tenant to Government. 

I must, therefore, hold that the sale tran- 
saetion which is in dispute in the present 
ease, was one in which the vendor had 
already acquired proprietary right in the 
property sold, and which accordingly did not 
need any sanction of the Financial Commis- 
sioner to validate it. t 

The appeal is dismissed with costs. 

Appeal dismissed, 


CALOUTTA HIGH COURT. 
Crvit Rowe No, 454 or 1916. 
June 80, 1916. 
Preseut-—Mr. Justice Fletcher-and 
Mr. Justice Teunon. 

in re SARAJBASHINI DEBI PETITIONER. 
Court Fees Act (VII of 1870), Sch. I, Art 12— 
Court-fee, payment of—Succession Certificate, fresh, 
Court-fee on, whether payable bu heir after payment by 
prior heir on his succession —Fiseal enactme ils, con. 

struction of —Succession Certificate Act (VII of 1889). 
One fiscal Act cannot be construed by another 





fiscal Act, (p. 126, col. 1.] 
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Farther Court-fee under the Succession Certificate 
Act hasto be paid by a Hindu daughter, on an 
application for a certificate under the Act in 
succession to her mother, in respect of her father’s 
properties for which succession certificate was 
obtained on payment of the prescribed Court-fee by 
the mother when she succeeded. 

Rule against the order of the District 
Judge, 24-Parganas, in Case No. 2 of 1916. 

Babas Josh Chandra Hazra and Mohesh 
Ohandra Banerjee, for the Petitioner. . 

Babu Ram Charan Mitter, for tha Oppcsite 
Party. 

JUDGMENT. 

Fuercuer, J.—This is a Rule calling on the 
Collector of Alipore and the Government 
Pleader to show canse why in the 
circumstances set out in the petition, the 
order of the District Judge cf the 24- 
Parganas demanding stamp duty on the 
certificate ordered to be granted to the 
petitioner should not be set aside. The 
applicant applied to the learned District 
Judge for a certificate under the Succession 
Certificate Act in suecession to her mother 
with respect to some Government promissory 
notes. The mother acquired those 
promissory notes from the father of the 
applicant and had taken out a certificate 
and paid the stamp duty under the terms 
-of the Succession Certificate Act. The 
argument that has been addressed to us in 
this case does not turn upon the wording 
of the Statute imposing a duty in favour ‘of 
the Crown, but on a comparison of the 
duties payable under the Succession 
Certificate Act and the duties payable on 
grants of Probate or Letters of Administration 
under the Court Fees Act. It is said that 
because in this case a grant de bonne grace to 
the daughter could have been made in respect 
of the property remaining unadministered 
by the mother if she had obtained Letters 
of Administration to the «state of her 
deceased husband, the Court -should issue 
to the daughter a certificate under the 
Succession Certificate Act free of duty. 
The short answer to that is that one fiscal 
Act cannot be construed by another fiscal 
Act. The second answer to that is that 
under the Court Fees Act, in cases of grant 
of Probate or Lettersof Administration the 
Government receives from the applicant a 
tax upon the whole of the value of the 
estate passing on the death of the deceased 
and, therefore, the full tax having once 
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baen paid on the value of the estate, the 
issue of a further grant in respect of the 
same property, or a portion thereof is made, 
without charging any further duty. In 
the ease of a certificate under the, Suc- 
cession Certificate Act, the duty is paid 
to the Crown only in respect of such debts 
as the applicant requires the certificate to. 
enforce or collect; no duty is payable to the 
Crown onthe whole value of the estate 
but usually on the value of a small portion 
that cannot be got in without the assistance 
of the Court or without the production of a 
Succession Certificate: such as Government 
promissory notes, stocks in shares in Joint 
Stock Companies and similar things. Under 
the terms of section 14 of the Succession 
Certificate Act, “every application for a 
certificate or for the extension of a certificate 
must be aecompanied by a deposit of a sum 
equal to the fee payable under the First 
Schedule to the Court Fees Act, 1870, in 
respect of the certificate or extension 
applied for." Tt cannot be doubted that 
the present application comes under those 
words exactly. It is an application for a, 
certificate and, therefore, a further Court- 
fee has to be paid. It may be, as the learned 
Judge pointed out, that the Legislature 
recognizing that, in cases coming under 
the Succession Certificate Act, the Crown 
becomes entitled toa duty on а very small 
portion of the estate, deliberately drew a 
distinction between the duties payable on 
grants of Probate or Letters of Administra- 
tion and on grants under the Succession 
Certificate Act. I agree with the view adopted 
by the learned District Judge. The present 
Rule must, therefore, be discharged with 
costs. We assess the hearing-fee at two 
gold mohurs. ; 
Tronon, J.—1 agree. 
Rule discharged, 





PATNA HIGH COURT. 
Seoonp Отти, Aepeat No. 810 of 1915. 
May 18, 1916. 
Present:—Mr. Justice Mullick and 

Mr. Justice Kingsford. 

AMBICA PRASAD SINGH.AND OTHERS— 
PLAINTIFFS —APPELLANTS 

versus 
BALDEO LAL AND ANOTRER— DEFENDANTS-— 


RESPONDENTS. 
Transfer of Property Act (IV of 1882)—Tenancy 


. 
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created before the | Act—Homestead 
ability of—Burden of proof—Long possession, whether 
gives rise to preswmption of transferability. 

When a landlord sues a person on the allegation 
that he is a trespasser and that person sets up a 
transfer from a tenant, it is for the latter to prove, 
first of all, the tenancy, and secondly; the validity of 
the transfer. [p 128, col. 1.] 

Bance Madhub Banerjee v. Joy Kishen Mookerjee, 12 
W. R 495; 7 B L. R 152; Doorga Pershad Misser v. 
Brindabun Sookul, 10 W. R. 274, 7 B.L. R. 159, dis- 
sented from, . 

The presumption in the case of tenancies of 
homestead lands created before the Transfer of Pro- 
perty Act, 1882, in the absence of evidence to the 
contrary, is that they were non-transferable the onus 
of proof being on the tenant. The only exception to 
this is when there has been an erection of pakka 


land, transfer- 


buildings or a standing by on the part of the landlord ` 


while the tenant spends a large sum upon the land. 
Mere long continued possession cannot give rise 
to а presumption of transferability. [р. 128, col. 1.] 

Madhu Sudan Sen у. Kamini Калма, Sen, 32 С. 1023; 
9 О. W. N. 895; Nabu Mondul v Cholim Mullik, 25 C. 
896 (Е, B.); 2 С. W. N. 405, referred to. 


Second appeal from a decision of the Dis-. 


trict Judge, Gaya, dated the 18th March 
1915, reversing that of the Munsif, Auranga- 
bad, dated the 29th June 1915. 

Mr. Gangadhar Das (with him Mr. Siva- 
nandan Ray), for the Appellants. 

Mr. Ganesh Dutt Singh, for the Respondents. 

Р JUDGMENT. 

Мошлок, J.—The defendant No. 2 holds a 
jagir tenure in Mauza Mawahar of which the 
plaintiff is the admitted proprietor. Outside 
that jagir is a piece of homestead land проп 
which there stands a hut consisting of mad 
walls and thatched roof, The plaintiff 
alleges that Kuber Misser, one of the 
successors of the original tenant, made a 
deed of gift of this land to the defendant 
No. 2, that defendant No. 2 sold it to 
defendant No. 1 and that as neither the 
original tenant nor defendant No. 2 had 
any transferable interest in the land, de- 
fendant No. 1 is liable to be ejected. 
admitted before us that no rent has ever 
been paid for the land; that the original 
lessee was admitted into the land by 


plaintiff’s predecessor about 50 years ago, 
‚ 4. €, before the Transfer of Property Act 


came into operation and that the tenancy is 
heritable. ' 

The plaintiff' case is that the original 
lessee was a tenant-at-will, The defendant 
No, 4, in his written statement, made an 
allegation that Saligram Misser, one of the 
successors of the original tenant, became 
absolute owner of the house and sold it 


` 


It is, 
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to him. He denies the title of Kuber 
Misser, but asserts that even if Kuber 


Misser transferred the house to Saligram by 
a deed of gift, as alleged by plaintiff, he had 
a perfect right to do so as the tenancy 
is transferable. The learned Maunsif found 
that Saligram had no transferable interest 
in the land, and decreed the suit. 

la appeal the learned District Judge 
adopted a line of reasoning which does not 
commend itself to us. He found that Kuber 
Misser transferred his jagir tenure to Salig- 
ram by a deed of gift, dated the 13th 
September 1911, together with the home- 
stead land in suit. He was of opinion that 
on the analogy of section 182, Bengal 
Tenancy Act, which empowers a ratyat, who 
holds homestead land in a village otherwise 
than as a part of his holding, to aequire 
oecupancy rights in that homestead land, the 
occupant of the homestead now in suit is 
entitled to hold it on the same terms as 
the jagír tenure. He accordingly held that 


-in the absence of evidence to the contrary, 


ihe onus in respect of which was upon the 
plaintiff, Kuber Misser’s interest was trans- 
ferable. It is admitted on both sides that 
this argument is fallacious. Before us the 
case of adverse possession, weakly suggested 
in the written statement, hus been abandoned 
and the parties have narrowed the dispute to 
the issue whether the original lessee had 
a transferable interest. According to plaint- 
iff Kuber Misser was the last heir of the 
original grantee and made a deed of gift 
in favour of Saligram. According to de- 
fendant No. 1, Kuber Misser had no title 
at all and Saligram was the last heir, 


The learned Munsif has not considered it 
nezessary to determine whether Kuber or 
Saligram was the last representative, but 
he has decreed the suit on the ground that 
the original grantee had not a transferable 


. interest. in my opinion this decision is right, 


The cases of Banee Madhub Banerjee 
v. Joy Kishen Mvokerjee (1) and Luorga 


Pershad Musser v. Brindabun moukuh (2) 
are in favour of the defendant and 
would support the argument that, before 


the Transfer of Property Act, a lease of 
a plot of land given for residential purposes 
was, by the cus om of the country, trans- 
ferable, but the correctness ot tms proposi- 
tion, which is based on a dietum cf Sir 
Barnes Peacock, is now doubted and the 
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effect of the recent decisions is, that when 
a landlord sues a person on the allegation 
- that he is a trespasser and that person 
sets up atransfer froma tenant, it is for 
the latter to prove, first of all, the tenancy 
and, secondly, the validity of the transer. 

With regard to tenancies of homestead 
land created before the Transfer of Property 
Act the tendency of these devisions has 
been to establish that in the absence of 
evidence to the contrary, the burden of 
proof being upon the tenant, these tenancies 
were non-transferable. The decision of 
Maclean, C. J., in Madhu Sudan Sen v. 
Kamini Kanta Sen (3) is clear authority 
upon this point. The only exception made 
to the above rule is when there has been 
an erection of pakka buildings or a standing 
by on the part of the landlord while the 
tenant spends a large sum upon the land. 
[See the reference and judgment of 
Rampini, J., in Nabu Mondul v, Cholim Mullick 
(4) where the previous authoritiea are fully 
reviewed.] In any event, mere long con- 
finned possession cannot give rise to а 
presumption of transferability. 

In the suit before me, although posses- 
sion aod heritability for more than 50 years 
has been proved, there is no evidence of 
eustom ог of tbe building of permanent 
buildings or & standing by to take the 
ease out of the operation of the ordinary 
rule. I think, therefore. that tbe decree 
of the learned Munsif is right and that 
the original tenant had по transferable 
interest. Defendant No. l is, therefore, a 
trespasser and is liable to be ejected. I 
would decree the appeal and restore the judg- 
ment of the Munsif with costs throughout. 

Кіновковр, J.—1 agree, 


i . Appeal decr eed, 
A R. 152 - 


(1) 12 W.R. 495; 7 B. 
(2) 15 W. В. 274; 7 B. L. R. 159.. 
(3) 32 O, 1023; 9 C. W. N. 895. 


(4) 26 C. 896 (Е. B.); 2 бы. N. 405. 


MADRAS HIGH COURT. 
Seconp Отуп, Appgar No. 1884 or 1914, 
April 14, 1916. 
- Preseni;— Mr. Justice Abdur Rahim and 
` —— Mr. Justice Srinivasa Aiyangar. 
-YOGAMBA BOL AMMANI-—PLAINTIFR— 
APPELLANT © : : 
a . versus Ë 
ARU MUGA MUDALIAR’ AND АМОТКЕК- ^ 


t DEFENDANTS — RESPONDENTS, 
* Civil Procedure Code (dot V of 1908), O. IX, r, 18 
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—Ex parto decree, application to set aside on ground of 
jraud —Application, dismissal of— Subsequent suit to 
set aside decree on same ground, maintainability of. 

The defendant ina suit, against whom an ew parte 
decree had been passed, made an application under 
Order IX, rule 13, ofthe Civil Procedure Codo to 
set aside the same, on the ground that she had not 
been served with summons in the suit owing to 
the fraud of the plaintiff. The Court found 
against the said allegations and dismissed the 
application This order was upheld on appeal. Tho 
defendant subsequently brought the present suit to 
seb aside the decree on the same allegations: 

Held, that the suit was not maintamable. 

Puran Chand v. Sheodat Rai, 29 A. 212; А. W. N. 
(1907) 31; 4 А. L. J. 51, followed. 


Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 849 of 1913, preferred against that of 
the Subordinate Judge, Negapatam, in 
Original Suit No. 102 of 1912, 

Mr. 5, T. Srinivasagopalachart, for the 
Appellant. 

Mr. T' Narasimha Atyangar, for the Re- 
spondents. 

JUDGMENT.- The appellant before us 
seeks to set aside the decree which had been 
obtained against her by the respondent 
ex parte, and the allegation on which the 
suit was based was that she had not be n 
served with summons owing to the frand 
of the respondents. Previous to the institu- 
tion of this suit the appellant had made an 
application -under rule 13 of Order’ IX of 
the Code of Civil Procedure to set aside 
the ea parte decree on the very same 
allegations, and the allegations on which 
the application was founded, were found 
to be unfounded and the application dis- 
missed. That order was confirmed in appeal. 
That order is still in force and the learned’ 
Subordinate Judge in this case has held 
that the appellant’s suit is not’ maintainable. 
The question is exactly covered by the case’ 
reported as Puran Chand v. Sheodat Rat (i) 
and- though a number of cases have been 
cited before us by the learned Pleader ‘for 
the -appellant, we are not prepared to differ 
from that decisicn. No case has been cited: 
in which exaetly the same point was decided 
by this Court, and the decision of the 
Allahabad Court seems to us to be based on 
sound: principle. The second appeal .is 
dismissed with costs. 

Е ` Appeal dismissed, 


Y. KR. P. 
-(1) 29 А. 212; А. W. N- (1907) 81; 4 A.D. 2.51, ~ 


{ 
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CALCUTTA HIGH COURT. 
Criminar Revision No. 376 or 1916, 
May 12, 1916. 

Prosent:;— Mr. Justice Chitty aud 
Mr, Justice Walmsley. 
MANMOTHA NATH CHATTERJEE AND 
OTHERS—PETITIONERS 
versus 
GANGA GIRI GOSSAIN AND ANOTHER— 
Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145, 
proceeding under—- Wrongful and forcible dispossession, 
digging tank with Municipality's sanction, if amounts to 
—Addition of a fresh party—Necessary purty. 

The dispossession effected by one party of 
another in possession by digging on the land in 
dispute a tank under a sanction obtained from the 
Municipality to the exclusion of the latter is a 
wrongful and forcible dispossession within the 
meaning of section 145 (4) (1), Criminal Procedure 
Code, though it may not amount to criminal force. 
[р. 180, col. 1. 

A person whe is concerned ina dispute as to the 
possession of land is a necessary party to a 
proceeding under section 145, Criminal Procedure 
Code, concerning the possession of the same, though 
at the time of the proceeding he, being absent from 
the place where the land was situate, was not likely 
to be actually involved in the breach of the peace 
which was then apprehended, [p. 129, col. 2.] 

The circumstances under which the addition of 
a fresh party to a pending proceeding under section 
145, Criminal Procedure Code, does not make the 
proceeding irregular, discussed. [p. 129, col. 2. 

Rule against an order of the Deputy Ma- 
gistrate, Howrah, dated the 22nd March 1916. 

Babus. Manmotha Nath Mukherjee and 
Narendra Nath Set, for the Petitioners. 

Babus Dasarathé Sanyal, Debendra Narain 
Bhattacharjee and Satindra Nath Mukherjee, 
for the Opposite Party. 

JUDGMENT.—We adjourned this matter 
for settlement between the parties but un- 
fortunately they have been unable to come to 
terms; and itis incumbent on us, therefore, 
to decide whether the Rule should be made 
absolute or discharged. After hearing the 
parties at length we are of opinion that the 
Rule should be discharged. 

The important dates have been given to us 
by the learned Pleader who showed cause; but 
we do not think it necessary to set them out 
in full in this judgment. The Rule was 
granted on four grounds, Nos. 2, 3, 4 and 7 in 
the petition mentioned. The first ground 
related to the addition of the 4th party 
Satkari Das on 7th February 1916. The 
proceedings had commenced on 8th June 
1915, but in eonsequenee of the petition of 
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compromise between the Ist and 2nd parties 
and the subsequent applications to this 
Court, matters were delayed and nothing had 
been done towards holding the enquiry. On 
7th February 1916, the 4th party Satkari 
Das applied to be made a party, alleging that 
he had all along been in possession of this 


Лапа under a lease from Ganga Giri, dated 


September 1911. He was accordingly made 
a party and the proceedings went on. 

It is argued for the petitioners, Ist and 2nd 
parties, that the Sub-Divisional Officer had 
no jurisdiction so to add Satkari Das without 
drawing up fresh proceedings. This matter 
appears to be decided -by the Full 
Bench ease of Krishna Kamini v. 
Abdul Jubbar (1). There it was held 
that a party might be зо added, 
provided he was concerned originally 
in the dispute which was the foundation of 
the proceeding. If that was so, there would 
be no necessity for a fresh proceeding. It 
was further held that ifa party were added 
before the enquiry began there would be no 
irregularity. In this сазе, the enquiry did 
not commence until 4th March when the 
first witness was examined. It was argued 
that Satkari Das was not concerned in the 
dispute which was the foundation of the 
proceedings. If is true that he was absent 
from Caleutta at that time and, therefore, 
was not likely to be actually involved in the 
breach of the peace which was then appre- 
hended; but that he was concerned in the 
dispute as to possession there ean be no 
doubt. If he had been here and the matter 
had been bronght to his notice, there 
ean be no doubt whatever that he would have 
applied then and there to be made a party; 
and, if he had not so applied, he would still 
have been made а party had the Magistrate 
kuown of his alleged interest in the land. 
He elaimed to be actually in possession. 
He must, therefore, be taken to have been 
concerned in the dispute. 

Then, it was argued that there was no 
further apprehension of & breach of the 
peace, this being the subject of ground No. 3. 
As to that, we have the explicit finding by 
the Magistrate that in consequence of certain 
things having taken place he thought that 
there was still a likelihood of a breach of 
the peace even at the date of his order, 22nd 


March 1916. This is a matter eminently for 
(1) 30 C. 155;6 О. W. N. 787 (F. D.), 
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the exercise of the Magistrate’s discretion and 
we should be sorry to interfere with it. 

` The last ground was that the Magistrate 
had no jurisdiction to pass the order on the 
basis of wrongful and foreible dispossession 
within the meaning of section 145 (4) (1). 
Аз to that ib appears that on 12th April 1915, 
within two months from the commencement 
of the proceeding, the first party obtained 
sanction from the Municipality and proceeded 
to dig a tank on the land in dispute to the 
exclusion of the 4th party, who was then 
found to be in possession. It is argued that 
that is not a wrongful and forcible disposses- 
sion. It was admitted that it might be 
wrongful but would not be forcible. We 
think that it comes within the meaning of 
the word ‘forcible’ used in its ordinary 
significance, though possibly not within the 
meaning of “criminal force” as defined by 
the Indian Penal Code. 


We accordingly discharge the Rule. 


Rule discharged. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 386 or 1916, 
July 1, 1916. 

Present:—Mr. Justice LeRossignol. 
BAQRI AND OTHERS—Convicts—APPELLANTS 
Versus 
EMPEROR— RESPONDENT. 
` Penal Code (Act XLV of 1860), ss. 97, 99, 147, 825 — 
Rioting—Grievous hurt—Right of private defence— 
Implication of innocent persons—First report to Police, 
abhether ` safe guide for charging persons named 

therein, 

. The first reports made to the Police in riot cases 
are nob safe guides to charge the persons named 
therein, for friends and relations of the real culprits 
are more often than not promiscuously implicated, 
[p. 180, col. 2.] 

‚ An accused person who bears no injury should be 
convicted of having taken part in a fight only on very 
cogent evidence. (p. 180, col. 2.] 

Ifa person, while acting in self-defence, uses greater 
resistance than he is entitled to use, he makes 
himself liable to punishment, [p. 180, col. 2.] 


Appeal from the order of the Sessions 
Judge, Shahpur, at Sargodha, dated the 20th 
April 1916, convicting the appellant, 
` Dr. Nand Lal, for the Appellants, 
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Mr. Herbert (Assistant Legal Bemembrsn: 
cer), for the Respondent. 


JUDGMENT.— The , six appellants have 
been convicted of causing grievous hurt in a 
riot to Rahman and Raja, of whom Raja 
succumbed to his injuries. 


The prosecution story was that owing to 
short supply of water, the usual waris had 
been interrupted, so Musa and Rahman 
went to the house of Nabu and Taju to make 
inquiry about warts and there, as the result 
of an altercation, the appellants and six 
others who are absconding fought with com- 
plainant’s party. 


The assessors found 16 impossible to say 
that all appellants were in the fight and they 
thought that the scene of the fight was 
not at the house of Nabu or Taju, but in 
the fields where appellants Jallu and Baqri 
were watering their fields. 

The learned Sessions Judge thought that 
Jallu's statement as to the scene of the fight 
was correct and appellants’ Counsel argues 
that the Sessions Judge shoald.logically have 
concluded that Daqri and Jallu acted in self- 
defence, whilst the immunity of the other 
appellants from wounds supports their state- 
ments that they had no share in the fight. 

On the Sessions Jndge’s finding, which is 
supported by probabilities, the appellants ap- 
pear to have been then assailed. At the same 


‘time they appear to have been the more 


numerous party and they used greater resis- 
tance than they were entitled to use. 

As to 
there is 


the presence of Baqri and Jallu 
no doubt, as for the others the 
Sessions Judge has convicted them because 
they are identified by 10 eye-witnesses and 
mentioned in the first report. 


It must be remembered, however, that six 
of appellants’ party have absconded, that 
first reports in these riot cases аге · по safe 
guides, for friends and relations of the real 
culprits are more often than not promiscuous- 
ly implicated. 

We do not know that the absconders bore 
no injuries, and a person who bears no injury 
should be convicted of having taken part in 
a fight only on very cogent evidence.” 

Having regard to the fact that Baqri and 
Jallu, son of Ziada, were then assailed, I accept 
their appeal and reduce their sentence to one 
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year’s rigorous imprisonment inclusive of 
two months’ solitary confinement. The re- 
maining appellants are acquitted. 

Appeal accepted, 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 316 or 1916. 
June 18, 1916. 
Present:—Mr. Justice Broadway. 
JAHANA AND OTHERS— ÜONVICTS— 
APPELLANTS 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 304, 325, 826— 
Culpable homicide—Grievous hurt—Blows struck by 
several aceused—Conviction. 

` Where death is caused by blows struck to the 
deceased by several accused persons and it cannot 
be made certain which blow was struck by any 
individual accused, the conviction should be under 
section 825 and not under section 304, Part IT, 
Indian Penal Code. [p. 132, col. 1.] . 

Agra v. Emperor, 27 Ind. Cas. 888; 37 P. R. 1914 
Cr; 16 Cr. L. J. 209; 219 P. L. R. 1915, followed. 

Appeal from the order of the Magistrate, 
15% class, with section 30 powers, Lahore, 
dated the 14th April 1916, convicting the 
appellants. 

Dr. Nand Lal, for the Appellants. 


JUDGMENT .—In thiscase Jahana, Ahmun, 
Shamun and Bahadari were tried under section 
304, Indian Penal Code, for having, caused 
the death of one Mithu, andat the same time 
they were tried with having caused grievous 


hurt to Dittn and simple hart to Musallim. - 


Jahana and Ahmun have been sentenced 
under section 304, Part II, Indian Penal Code, 
to seven years’ rigorous imprisonment, and 
Shamun under section 325,Indian Penal Code, 
to six months’ rigorous imprisonment, while 
Bahadari has been sentenced to a fine of 
Rs, 25 under section 323, Indian Penal Code. 
The case of Bahadari is; not before me, 
but I have heard Dr. Nand Lal at length 
with regard to the case against Jahana, 
Ahmun and Shamun. 


The facts are very simple and are as 
follows:—A she-camel belonging to Musallim 
trespassed in the field of Jahana, who seized 
it with a view to taking it away to the 
pound.  Musallim, who was in the neigh- 
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bourhood, attempted to take it away, when 
he was beaten by the three appellamts and 
their companion Bahadari, On his ontory, 
Dittu amd Mithu, his cousins, hastened to 
his assistance, and on their arrival near 
the scene Mithu was assaulted by Jahana, 
who struck him on the head a violent blow 
with a pahaura, the other three beating 
him with sticks. Mithn fell, and on Dittu’s 
intervening, he was struck by the accused 
Shamun with a dang, one of the injuries 
inflicted resulting in a broken arm. Dittu 
Arain and Fanja Singh Lambardar had also 
been attracted by  Musallim's cries for as- 
sistance and hastened to the scene. They 
also give the same description of what 
occurred, as above detailed. Fanja Singh 
took away the pahaura from Jahana and it 
is said that Ahmun and Bahadari left their 
dangs on the spot and ran away accompanied 
by Shamun, who, however, kept his dang. 
A report was made at the thana, where the 
injured party went and an attempt was 
made to suppress the trespass into Jahana’s 
field by Musallim’s she-camel, and some 
cattle belonging to Jahana were taken to 
the Police-station, and it was there stated 
that their cattle had trespassed in Musallim’s 
field and that the injuries received by the 
prosecution party were inflicted by the four 


"persons accused in an attempt to rescue the 


trespassing cattle. The Police went to the 
sene of occurrence promptly and the bullock 
theory was very quickly exploded, as the 
marks of the she-camel’s trespass in Jahana’s 


field were very much in evidence. The 
prosecution then considered it wiser to 
revert to what it is alleged is the true 


story. 

Dr. Nand Lal has taken me through 
the evidence and has asked me to hold 
that the whole story for the prosecution is 
a fabrication. He alleges that what actually 
occurred was that Jahana had seized the 
she-camel and had tied it at the Бий 
intending to take it to the pound; that 
Musalim had attempted to rescue it and 
had had a struggle with Jahana, that Dittu 
had then arrived together with one Shamun, 
a friend and the deceased, and Jahana 
had exchanged blows with Dittu in the 
course of which doubtless Dittu had his 
arm broken; that then Jahana cleared ont 
of the fight and was standing some 20 
karams apart, when Mithu attempted to untie 
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a bullock of Jahana’s from the khurlt, The 
bullock resented Mithu’s action and in some 
way or other, quite unexplained, caused him 
to fall down, and that this fall resulted 
.in the injury or injuries to which Mithu 
ultimately succumbed. I may at once say 
that this theory does not appeal to me in 
. the slightest degree. | 
The medical evidence is perfectly clear 
and is to the effect that Mithun received two 
distinct injuries one on each temple and 
that his death was due to a very extensive 
fracture of the skull brought about by these 
two blows. It is wholly inconceivable that 
Mithueonld have received an injury on each 
temple by one fall. Doctor Nand Lal has 
realized this difficulty and has suggested that 
one of these injuries might have been caused 
by. Jahana in the course of the fight that 
took place prior to the bullock incident. 
Jahana, however, himself is positive that he 
struck no blow at Mithu. 
. It has then been argued, on the strength of 
Agra у. Emperor (1), that inasmuch as it is 
not clear which blow was struck by any 
individual accused the convictions should have 
been under section 325 and not under section 
304, Part IT, Indian Penal Code. In this case, 
however, allthe eye-witnesses are unanimous 
in saying that it was Jahana who struck the 
first blow on Mithu’s head with a pahaura— 
a formidable weapon. With regard to 
Ahmun there is also the statement of the 
deceased’s brother, Dittu, who states that 
Ahmun struck Mithu а blow with a dang on 
the head. The other witnesses, however, 
have made no attempt to specify the part of 
body on which the dang blows of the other 
three persons struck Mithu, 


Dr. Nand Lal has asked me to disbelieve 
Dittu’s statement, firstly, because of the 
attempted fabrication regarding the bullocks, 
and secondly, because the medical evidence 
does not support himin his statement that 
Bahadari struck Mithun on the back of the 
neck and Shamun on his back. He has 
finally asked me to hold that inasmuch as, 
according to Jahana and the defence witness 
No. 1 Bahal Singh (the only witness for the 
defence to whose statement he has referred 
me), Mithn was committing robbery by 


(1) 27 Ind. Cas. 833; 87 P. R. 1914 Cr., 16 Cr. L. J, 
209; 219 P. L. В. 1918. 
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removing the bullock, Jahana was acting 
within his rights and, in the defenee of his 
property, would have been justified in killing | 
Mithu and any other person joining with him 
in the robbery. This argument is, however, 
wholly untenable and is opposed to the state- 
ment of Jahana himself as well as of his 
witness, for according to both it is perfectly 
clear that no attempt was made to remove the 
bullock until the fracas had come toanend. I, 
therefore, hold that Jahana had no. right 
of either self-defence or defence of proper- 
ty. ` 

The alibis set пр by Ahmun and Shamun 
have not been referred to by Dr. Мапа Lal 
in this Court and [think rightly, I see no 
reason for differing from the eonelusions 
arrived at by the lower Court as to the in- 
credibility of the witnesses produced by them, 
I accordingly hold that Shamun and Ahmun 
were both present with Jahana when this 
oecurrence took place. 

The question remains as to what offence or 
offences these three persons have committed. 
With regard to Jahana, [D see no reason for 
differing from the conelusions arrived at by 
the Court below. He undoubtedly struck 
Ми п on the head with a ahaura. On this 
point Dittu Arain and Fanja Singh Lambardar 
&ppear to me to be perfectly reliable, It has 
not been suggested even that they are in any 
way inimical to the appellants or friendly with 
the prosecution. It is evident that he must 
have known that death would very likely 
ensue from a blow on the head struck withthe 
weapon he wielded. I, therefore, reject his 
appeal and see no reason to interfere with the 
sentence. It doesnot appear to mein any 
way excessive. 

With reference to Shamun, he has been 
found guilty of an offence under section 325, 
Indian Penal Code, and sentencel to six 
months’ rigorons imprisonment. That he 
assaulted Musallim, Dittu and Mithu is, in my 
opinion, clearly established. His conviction, 
therefore, appears to me to be correct and I 
accordingly reject his appeal and maintain 
his sentence. 


The case of Ahmun presents some little 
difficulty. Dittu, the brother of the deceased, 
is the-only witness who states that Ahman 
actually struck a blowon the head of the de- 
ceased. Dittu Arain and Fauja Singh 
Lambardar merely say that he struck Mithu 


` and Өһашип are rejected in toto. 
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with a dang, but do not say on what part of 
the body his b'ow actually hit. In these 
circumstances it would appear that the 
principles enunciated in Agra v. Emperor 
(1) are in point, and I think that it would 
not be quite safe toaccept the statement of 
Dittu, deceased’s brother, in its entirety. Г, 
therefore, alter the conviction of Ahmun to 
one under section 325, Indian Penal Code, and 
to that extent I accept his appeal. Regard. 
ing the question of sentence, seven years’ 
rigorous imprisonment is the maximum 
awardable under sestion 325, Indian Penal 
Code. The whole trouble undoubtedly arose 
out of the trespass on to Jahana’s field by 
Musallim’s she-camel, and although Jahana 
and his companions were not justified in 
carrying matters to the extent they did and 
although in the cireumstances I see no reason 
to interfere with the sentence passed on 
Jabana, I think that Ahmun who was only 


using a dang is entitled to some considera- 


tion, I accordingly reduce his sentence to 
one of three years’ rigorous imprisonment. 

The net result is that the appeals of Jahana 
The appeal 
of Ahmun is accepted and the conviction 
altered to one under section 325, Indian 
Penal Code, the sentence being reduced 
from seven years to three years’ rigorous 
imprisonment. 


Appeal of one accused accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL ApPEAL No. 528 ор 1916. 
July 27, 1916. 
Present:—Justice Sir Р. О. Banerjee, Кт. 
HAR PRASAD— APPELLANT 
versus 


EMPEROR — Opposite PARTY, 
Evidence Act (I of 1872), s. 24—Confession, retracted 
—Conviction, legality of. 
It is most unsafe to convict an accused person 
upon a retracted confession unless there is corro- 
boration of the confession by other evidence, 


Criminal appeal against the order of the 
Offisiating First Additional Sessions Judge, 
Aligarh, dated the 18th of June 1916. 

Mr. Dalit Mohan Banerjee (Government 
Pleader), for the Crown. 
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JUDGMENT. —The couviction in this case 
cannot be supported. А. dacoity has been 
proved to have taken place at the dharamsala 
of Musammat Gaura Kunwar. The question 
was whether the accused took part in the 
dacoity. ‘The only evidence against him is 
his own confession recorded by a Magistrate 
оп the 18th of March 1916. Не was tender- 
ed a pardon and made а witness in the case, 
but he retracted the confession and was 
thereupon prosecuted for the offence of dacoiby. 
The retracted confession is, as I have said 
above, the only evidence against him. It 
is needless to say that itis most unsafe to 
convict an accused person upon a retracted 
confession unless there is corroboration of 
the confession by other evidence. The 
confession is, no doubt, admissible against him, 
but when itis retracted its value is greatly 
diminished and it becomes necessary to 
have satisfactory corroboration of it so as 
to enable the Court to determine whether the 
confession is true or not. In the present 
Instance the corroboration is practically nil. 
The learned Sessions Judge refers to certain 
matters mentioned in the confession which 
were true in fact, but those matters were 
well known to the Police and to every one 
else before the confession was made. I do 
not think the Court below was at all justified 
in convicting the appellant upon the evidence 
which was before it. I allow the appeal, set 
aside the conviction and sentence and 
acquitting theappellant of the offence of 
which he was convicted direct that he be 
forthwith released. 


Appeal allowed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Crimtnat Revision Permios No, 132 
oF 1915. 

September 21, 1915. 
Present:—Mr. Lindsay, J. О, 
HULAL AND anotoern—Accosep— 
APPLICANTS 
versus 


EMPEROR —CoauPLAINANT— RESPONDENT. 

Jail appeal, dismissal of, effect of—Appeal, swbse- 
quent, presented by accused'a Counsel — Б ntertain bility 
of appeal —Court, duty of. 

The summary dismissal of а jail appeal is no bur 
to a subsequent entectainmont of another appeal 
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“presented by the prisoner's Counsel who ought to be 
given an opportunity for arguing thecase. 

. Emperor v. Bhawani Dihal, А. W. N. (1906) 303; 
8 A. L. J. 698; 4 Cr. L, J. 878, followed. 

Application against the order of the 
Sessions Judge, Lucknow, dated the Yth 
June 1915, upholding that of the Deputy 
Magistrate, Bara Banki, dated the 26th May 
1915. 

Mr. N. N. Sinha, for the Accused. 

The Government Pleader, for the Crown. 

JUDGMENT.—-This is an application on 
behalf of two persons Hulai and Tilak who 
were convicted in the Court of a Magistrate 
under section 379 of the Indian Penal Code. 
Tt appears that these persons after their 
conviction sent an appeal to the Court of the 
Sessions Judge through the Superintendent 
of Jail. This was summarily dismissed by 
Mr. Sherring, the Additional Sessions Judge 
of Lucknow, on the 31st May 1915. On 
that same date an appeal on behalf of these 
prisoners was presented in the Court of 
Mr. Warburton, the Sessions Judge, by Mr. 
Thomas, Counsel, on their behalf, This 
appeal was transferred for disposal to the 
Additional Sessions Judge. It was reported 
to the Additional Sessions Judge that the 
jail appeal of these appellants had been dis- 
missed on the 3186 of May. Thereupon 
Mr. Sherring, the Additional Sessions Judge, 
ordered the case to be put before the Ses- 
sions Judge for orders. On the 7th of June 
1915, Mr. Warburton dismissed the appeal on 
the ground that it could not be entertained 
inasmuch as the jail appeal had been šum- 
marily dismissed already. No opportunity was 
given to the appellants’ Counsel for arguing the 
case. The order of the Sessions Judge is 
wrong and it must be set aside. The law 
on the subject has been laid down in a 
case of the Allahabad High Court reported 
as Emperor v. Bhawani Dihal (1) and 
the same view of the law has to my 
knowledge been taken in this Court although 
at the present time 1 аш unable to refer to 
the partioular case.* I know that it was 
held by Mr. Greeven that the dismissal of 
a jail appeal was no bar toa subsequent 
entertainment of another appeal when that 


(1) A. W. N. (1906) 308; 3 A. L. J. 693; 4 Cr. L. J. 
3 


¥The case referred to in the judgment is the case of 
Raghunandan v. Emperor, Criminal Appeal No. 230 of 
1908, decided by Messrs, Greeven and Evans on the 


18th May 1908.—Ed. 


INDIAN CASES, 


[1916 


appeal was presented by Counsel. The order, 
therefore, is that the appeal be laid before 
ihe Sessions Judge who will dispose of it in 
accordance with law. 

Application accepted. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 333 or 1916. 
June 19, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Broadway. 
HARBANS—Convict—ApreLLant 
versus 


EMPEROR—Responbent. 

Criminal Procedure Code (Act V of 1898), ss, 227, 
281, 232—Charge, amendment of, by Sessions Cowt, 
after expression of opinion by assessors, whether legal— 
Court, duly of—Penal Code (Act XLV of 1860), ss. 
802, 460—Murder—Death caused in lurking house- 
trespass, 

An alteration of a charge by a Court of Session, 
under section 227, Criminal Procedure Code, is only 
permissible up to the time of the taking of the 
opinion of the assessors. [р. 185, col. 2.5 

Under section 231 of tho Criminal Procedure Code 
it is imperative that a Court, when it alters or adds 
to a charge after the commencement of a trial, should 
allow the prosecutor and the accused to re-call or re- 
summon and examine, with reference to such 
alteration or addition, any witness who may have 
been examined, and also їо call any further witness 
whom it may think to be material. [p. 185, col. 2,] 

Ifthe Chief Court thinks that in consequence of 
material errors in a charge the accused has been 
misled, it is bound to direct a new trial to be had 
upon charge framed inthe proper manner. [р. 135, 
col. 2, 

The accused was one of a party of burglars who 
invaded the house of one M, robbed his widow, 
ransacked his house, and on his seizing the accused 
as he was escaping a scuffle ensued and the latter 
dealt him a mortal blow with a spear-head. The 
acoused was tried by the Court of Session under 
section 460, Indian Penal Code, but after the 
assessors had given their opinion to the effect that 
the accused was caught in the house of Min the 
act of committing burglary and struck him a 
blow from whick he died, the Sessions Judge 
recorded an order to the effect that the accused 
should have been charged under section 302, Indian 
Penal Code, ss well as under section 460, and amend. 
ing the charge under section 227, Criminal Procedure 
Code, convicted the accused under section 302, Indian 
Penal Code: : 


Held, that the alteration of the charge by the 
Sessions Judge after the assessors had given their 
opinion was illegal. [p. 185, col. 2.] 

Held, further, that the accused was guilty of 
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causing the death of M under section 460, Indian 


Penal Code, but that the offence committed by him 
did not amount to murder. [p. 135, col. 2.] 


Appeal from the order of the Sessions Judge, 


Ambala, dated the 16th April 1916, convict- . 


ing the appellant. ; 
Lala Amar Nath Chopra, for the Appellant. 
Mr. B. Bevan Petman (for the Government 
Advocate), for the Respondent. 


JUDGMENT.—In this case the learned 
Sessions Judge, Ambala Division, has convict- 
ed Harbans accused under section 302, Indian 
Penal Code, of the murder of one Mangal 
and has sentenced him to death. Harbans 
has appealed and we have heard his case 
argued by Lala Amar Nath Chopra, Pleader, 
Mr. Bevan Petman appearing on behalf of 
the Crown. 

Turning to the merits of the case, we can 
see no reasonable doubt that the accused 
person was one of a party of burglars who 
invaded the house of the deceased Mangal, 
robbed tha deceased’s widow, Jiwani, of 
ornaments, and ransacked the house, and 
that Mangal seized the appellant as he 
was making his escape and in the scuffle 
was mortally wounded by the appellant. 
The evidence for this is overwhelming. 
It consists of the depositions of Musammat 
Jiwani herself, Lawa, Parsa and Indar 
Singh. The appellant was captured on 
the spol, the witness, Indar. Singh Jat, 
< snatching from him an iron spear-head 
with which he had evidently done the 
fatal deed. The defence evidence is 
absurdly weak and it is unnecessary to detail 
it. -A mere perusal of it shows thatit in no 
way exonerates the appellant. Indeed in 
argument before us Mr. Amar Nath did not 
seriously urge that his client did not kill 
Mangal. 


We have, however, arrived at the conclusion 
that conviction under section 302 is not in 
the circumstances according to law. In the 
first instance, the case was committed to the 
Sessions Court under section 460, Indian Penal 
Code, and the accused was asked to plead 
to thatcharge. That charge remained stand- 
ing on the record until after the assessors 
had given their opinion to the effect that the 
accused struck Mangal a blow from which he 
died and was caught in the house of Mangal 
in the act of committing burglary. It was only 
after fhe assessors’ opinion had been taken 
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that the Sessions Judge recorded an order 
t6 the effect that the appellant should have 
been charged under section 302, Indian 
Penal Code, as well as seotion 460, and 
he, therefore, amended the charge under. 
section 227, Criminal Procedure Code; but 
in making this alteration the learned Judge 
entirely overlooked the limitations of sec- 
tion 297, in which it is clearly laid down 
that such an alteration is only permissible 
up to the time of the taking of the 
opinion of the assessors. He also over-. 
looked section 231 of the same Code under 
which it is imperative that the Court, when 
it has altered the charge, or added to the. 
charge, after the commencement of the 
trial, should allow the prosecutor and 
the accused to re-call or re-summon, and 
examine with reference to such alteration or 
addition, any witness who may have been 
examined, and also to call any further 
witness whom the Court may think to be 
material. Further, section 232, Criminal 
Procedure Code, does not seem to have been 
in the mind of the learned Judge, for it is 
evident from that that if this Court thinks 
that in consequence of material errors in the 
charge the accused has been misled, this Court 
is bound to direct a new trial to be had upon 
a charge framed in the proper manner. It 
seems to us quite clear that the aecused in 
the presént case, apart from the illegality of 
altering the charge after the assessors’ opinion 
was taken, should have been asked what he 
had to say to the new charge and whether 
he wished to produce any further evidence 
and so forth. 1% is thus our duty now to 
decide whether we should simply set aside 
the conviction under section 802 and find the 
accused guilty under section 460, Indian 
Penal Code, or whether we should order a 
re-trial under section 302. 

We have carefully considered this point, 
and, in view of the fact that the fatal blow 
was given in the dark in the course of a 
scuffle in the earlier part of which some minor 
blows were inflicted, we think it is open 
to argument whether the accused intended to 
cause death or even to cause such bodily 
injury as was likely to cause death. No 
doubt the weapon is a dangerous one, but the 
struggle took place in the dark, and on the 
whole we think that justice will be sufficient.’ 
ly satisfied by a conviction under section 460, 
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Indian Penal Code, which was the original 
charge to which the accused pleaded. We, 
therefore, set aside the conviction under sec- 
tion 802, Indian Penal Code, and find the 
accused guilty under section 460, Indian 
Penal Code, and sentence him to transporta- 
tion for life. 

We have considered the question whether 
the sentence should be less than transporta- 
tion for life and have come to the conclusion 
that it should not. Theoffence of burglary 
armed with a deadly weapon is in itself a 
very serious one, and when to this is added 
the crime of reckless use of the deadly weapon, 
we think that no possible reason exists for 
giving anything but the maximum sentence. 

Conviction altered. 





CALCUTTA HIGH- COURT. 
CnnnwaL REFERENCE No. 86 or 1916, 
June 10, 1916. 

Present; —Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Sheepshanks, 
SURAJ ALI-—COMPLAINANT 


VETSUS 
ARFAN ALI-—AcoUszp. 

Penal Code (Act XLV of 1860), з. 379—Theft-—Bona 
fide claim of right, how far a defence. 

Whore property is removed in the assertion of а 
bona fide claim of right, the removal does not con- 
stitute theft. But the claim of right must be an 
honest one, though it may be unfounded sin law or 
in fact. If ihe claim is not made in good faith, but 
isa mere colourable pretence to obtain or keep 
possession, it avails not asa defence. Whether the 
claim is honest must be decided by the Court from 
all the circumstances of the case and it should not 
convict unless it isin a position to say that the 
claim isa mere pretence. |p. 186, col. 2; p. 187,col 2.] 

Rea. v. Hall, (1828) 3 Car. & P. 409; Reg. v. Wace, 
11 Сох, C. С. 549; Кел. v. Jenner, 7 L. 3. (0. s.) M. C 
19; Reg. v. Leppard, (1864) 4 F. & F. 51; Khetter Nath 
Dutt v. Indro Jalia, 16 W. Н. 18 Cr; Hari Bhuimali v 
Emperor, 9 С. W. N. 974; 2 Cr. L. J. 886; Algarasawmi 
Tevan v. Emperor, 28 M. 304; 2 Cr. L. J. 754; Nassib 
Chowdhry v. Nannoo Chowdhry, 15 W. R. 47 Or; 
Runnoo Singh v, Kali Churn Misser, 16 W. R. 18 Cr; 
7 B. L. R, App. 55; Huris Chundra Dass v. Bola, 
Audhicare, 16 W. R. 75 Cr; Madhab Hari, Im the 
matter of the petition of, 15 С. 3£0n., Pandita v. Rahim- 
ulla Akundo, 27 О. 501; 4 C. W. N. 480; Empress v. 
Budh Singh, 2 A. 101; Emperor v. Sabalsang, 4 Bom. 
L. В. 986, referred to. 

JUDGMENT. The complainant Suraj 
Ali and the accused Arphan Ali are cousins. 
On the l7th March 1916, Suraj Ali lodged 
a complaint against Arphan Ali that the 


Jatter,. along with two others, had, on the 
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14th March, cut-away eight bamboos from 
his Ilam land and had also filled in a pit 
made by his sons on another plot of land 
with a view to catch fish. Arphan Ali was 
placed on his trial before an Honorary 
Magistrate and was charged with offences 
under sections 879 and 447, Indian Penal 
Code, namely. first, that he bad dishonestly 
eut and removed eight bamboos from land 
in patta No. 12 in the possession of Suraj 
Ali, and secondly, that he had committed 
criminal trespass on complainant’s land in 
patta No. 15 with intent to fll in a pit 
made by his sons. The defence in substance 
was that the land of patta No 12 belonged 
to the accused and was in his possession 
and that be had lawfully taken his own 
bamboos. He further denied that he had 
filled in any pitand stated that the land in 
patta No. 15 was the property of his cousin 
Abdul Sobhan who was in possession thereof. 
The Honorary Magistrate has convicted the 
accused and has sentenced him to pay a 
fine of Rs. 5 and Ra. 3 under sections 379 
and 447 respectively, in default to suffer 
rigorous imprisonment for five days under 
each section. The Sessions Judge has 
recommended that the conviction and sentence 
be set aside, as the elements necessary for 
conviction for theft and criminal trespass 
have not been established. We are of 
opinion that the view taken by the Sessions 
Judge is correct. 

To sustain a conviction under section 
379, it is necessary to prove a dishonest 
intention to take property out of the posses- 
sion of another person. Consequently, 
where property is removed in the assertion 
of a bona fide claim of right, the removal 
does not constitute theft. The claim of 
right must be an honest one, though it may 
be unfounded in law or in fact. IE the 
claim is not made in good faith, but is a 
mere colourable pretence to obtain or to 
keep possession, it avails not as a defence. In 
the present case, the accused admits that 
he did cut the bamboos, but he maintains 
that the bamboo clump is his property and 
is in his pessession. Now, even the wit- 
nesses for the complainant admit that the 
accused is proprietor of the land in patta 
No. 12, The name of the accused is in the 
palta, while the name of the complainant is 
not to be found there. No reason is assigned 
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for the absence of his name, should he really 
be а co-sharer. He admits that he does not 
know the area of the land included in 
patta No, 12. His witnesses seek to estab- 
lish that he pays revenue through his 
cousin the accused, but he himself does not 
venture to assert this. Then again, while 
some of the witnesses seek to make out au 
amieable partition between the co-sharers, 
the complainant does not make any such 
allegation. The evidence of exclusive pos. 
session by the complainant of the bamboo 
clump is, as the Sessions Judge rightly 
observes, extremely unconvincing, while the 
proof of his alleged title is even more 
shadowy. Consequently even if we do not 
hold that the accused has established his 
title and possession, there is no room for 
controversy that this is a case of bona fide 
dispute as to title and possession, and the 
accused cannot be held to have dishonéstly 
cut and removed the bamboos. The principle 
applicable in circumstances like these is well 
settled and is stated in works of high authority. 
Sir Mathew Hale in his Pleas of the Crown 
(Volume I, pages 506, 509) observes in his 
quaint style, “it is the mind that makes the 
ta ing of another’s goods to be a felony or a 
båre trespass only, but because the intentionand 
mind are secret the intention must be judged 
by the circumstances of the fact, and though 
these circumstances are various and may 
sometimes deceive yet regularly and ordinari- 
ly these circumstances follow direct in 
this case. If 4, thinking he hatha title 
to the horse of B, seizeth it as his own, or 
supposing that B holds of him, distrains the 
horse of B, without cause, this regularly 
makes it no felony, but a trespass, because 
there is a pretence of title; but yet this 
may be but a trick to colour a felony 
and the ordinary discovery of a felonious 
intent is, if the party doth it secretly, or 
being charged with the goods denies it.” 
To the same effect is Sir Edward Hyde East 
in hia Pleas of the Crown (Volume LI, page 
659): “in any case, if there be any fair 
pretence of property or right in the prisoner, 
or if it be brought into doubt at all, the 
Court will direct an acquittal; for itis not 
fit that such disputes should be settled in 
a manner to bring men’s lives into jeopardy.” 
` Hawkins puts the matter in much the 
same way in his Pleas of the Crown 
[Volume I Book I, Chapter 19, section (12). 
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See also Res. v. Hall (1), Reg. v. Wade (2), 
Rex. v. Jenner (3), Reg. v. Leppari (4)]. The 
same principle has been recognised and applied 
in a long line of cases in Indian Courts 
Khetter Nath Dut v. Indro Jalia (5), 
Hari Bhuimali v. Emperor (6), Algarasawmi 
Tevan v. Emperor (7)], which show that 
a conviction for theft cannot be sus- 
tained if there is a bona fide assertion 
of a elaim of right, but a mere asser- 
tion of a claim does not oust the 
juvisdiction of the Criminal Court; whether 
the claira is honest must be decided by the 
Court from all the circumstances of the 
case, and as has been said, it should not 
convict unless it is in a position to say that 
the claim is a mere pretence | Nassib Chowdhry 
v. Nannoo Chowdhry (8), Runnoo Singh v. 
Kali Churn Misser (9), Huris Ohundru Das 
v. Bolai Audhicar (10), Madhab Hari, In the 
matter of the petition of (11), Pandita v. Rahi- 
mulla Akundo(12), Empress v. Budh Singh(13) 
and Emperor v. Sabalsang (14)]. In the case 
before us, we agree with the Sessions Judge 
that there isa complete absence of any in- 
dieation of dishonest intention and that, con- 
sequently, the conviction under section 379 
cannot be supported. . 

As regards the conviction under section 
447, there is really no evidence that the 
complainant is in possession of the lands 
of patta No. 15, while the evidence as to 
his title is still more illusory than in the 
ease of patta No. 12, On the other hand, 
there is reliable evidence that Abdul Sobhan 
holds possession of the land of patta No. 15 
and pays revenue for it. In these circum- 
stances, it is impossible to hold that the 
азепзей entered into any land in the pos- 
Session of the complainant with intent to 
commit an offence or to annoy the person 
iu possession thereof [Empress v. Budh Singh 


(1) (1823) 3 Сат. & P. 409. 
(2) 11 Coxe, C. C. 619, 
8) 7 L. J. (o. s.) M. G. 79. 
(4) (1864) 4 P. & P. 51. 
(5) 16 W. R. 78 Cr. 
(6) 9 C. W. N. 974; 2 Cr. L. J. S36. 
(7) 25 M. 304; 2 Cr. L. J. 754. 
(8) 15 W.R 47 Or) 
(9).16 W. R 18 Cr; 7 В.І, R, App. £5. 
(10) 16 W. R. 75 Cr. 
(11) 15 C. 390». 
(12 27 C. 501; 4 C. W. N, 480. 
(13) 2 A. 101. 
(14) 4 Bom, L, В. 936 
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(18), Sristidhur Parui v. Indrohhusun Chuck- 
erbuity (15)]. The conviction under section 
447 cannot accordingly be sustained. 


We accept the recommendation of the 
Sessions Judge, set aside the conviction 
and sentence and direct that the fine, if 
paid, be refunded. 

Oonviction quashed. 


(15) 9 B. L. В, App. 191; 18 W. В. 25 Cr. 


PUNJAB CHIEF COURT. 
CURIMINAL Revision Petition No. 1581 
: or 1915. 
š June 8, 1916. 

Present: — Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith, 
RAO-——Oonvror— PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Forest Act (VIL of 1878), ss. 25 (b) 76—Punjab 

Government Notifications, No. 61, 26th January 1897, 
v. 28, and No. 487, 8rd October 1904, r. 1—“Sets fire 
to”, meaning of. 
УСА. person is said to set fire toa thing if he puts 
t, match toit or sets ib on fire directly, and not 
if it catches fire as an indirect consequence of his 
act. [p. 139, coL 1.]. 

The accused kindled a fire in his master’s garden 
which spread to an unclassed forest, and thence to 
a reserved forest: 

Held, that the accused could not be. said to have 
set fire to either of the forests within the meaning 
of section 25 (b) of the Forest Act. [р. 189, col. 1.) 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of the Sessions Judge, Kangra, dated the 
Sth September 1915, affirming that of the 
Magistrate, lst class, Kangra, dated the 21st 
August 1915, convicting the petitioner. - 

Bakhshi Tek Chand, for the Petitioner. 

Mr. Herbert (Assistant Legal Remem- 


brancer), for the Respondent. 


JUDGMENT ,—Petitioner has been con- 
victed (1) under section 76 of the Forest 
Act read with rule 28 of Punjab Government 
Notification No. 61 of 26th January 1897, 
and (2) under section 25 (b) of the Forest 
Act read with rule 1 of Punjab Govern- 
ment Notification No. 1137 of 8rd October 
1904, 
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The learned ‘Judge who ordered that 
notice should issue on this application for 
revision,,remarked that the finding of fact 
arrived at by the lower Courts could not 
be disturbed, but that the interpretation 
of section 25 (b) and of the Notification 
No. 61 of 26th January 1897 was not free 
from difficulty and should be considered. 

The facts as found are that the petitioner 
kindled a fire of brushwood inthe garden of 
his master Lala Brij Lal, that. this fire 
spread to the Bhadwar unclassed forest, and 
thence to the Tattal reserved forest. · 

The first charge is that petitioner 
kindled the fire in his master’s garden 
without taking all reasonable precautions to 
prevent its spreading to any of the Ist class 
trees or thathe left such fire burning ‘in 
the vicinity of such trees, 

The trees of the unclassed forest are in 
the Bhadwar shamilat, which belongs to the 
villagers, and is, therefore, private property. 
The Local Government has power under 
section 75 of the Forest Act to make rules 
for the preservation of such trees, and 
Punjab Government Notification No. 61 of 
26th January 1597 was issued - thereunder. 
The schedule attached to the notitication 
shows that it applies to all unagsessed 
waste and forest land situated in Bhadwar 
village, and in the absence of any evidence 
‘or allegation to the contrary we take zat 
that the Bhadwar shamilat is unassessed 
waste land. 

In our opinion then the- conviction under 
the first charge is fully justified, because the 
fact that the fire spread to the shamilat and 
then to the unclassed forest shows that no 
proper precautions were taken. 

With regard to the second charge, the 
Magistrate holds that it is established in 
two different ways 

(1) because petitioner set fire to the 
reserved forest, section 25 (b) of the Act. 

(2) because he set fire to the unclassed 
forest which is withina mile of the Tattal 
reserved forest, rule 1, Punjab Govern- 
ment Notification No. 437 of 3rd October 
1904. j ' 

Now it is not alleged that petitioner 
directly set fire either to the unclassed forest 
or to the Tattal reserve; the contention is _ 


. that his action in kindling a fire in his 


master’s garden was the indirect cause of the 
two forests taking fire. 
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The Magistrate in interpreting the ex- 
pression “sets fire to” refers to the dictionary, 
where ‘set’ is given as meaning “to make or 
cause to be done,” and apparently is of 
opinion that “sets fire to” meuns also “ine 
directly causes a thing to catch fire.” 

We do not think the expression “sefs fire 
to” can be given this extended meaning; it is 
a compound expression and its meaning 
cannot be built up in the way the Magistrate 
has employed. In ordinary parlance a 
person is said to set fire toa thing if he puts 
a match to it or sets 16 on fire directly. A 
person cannot be said to set fire to a thing 
if it catches fire as an indirect consequence of 
his act. 

Woe, therefore, hold that petitioner did not 
set fire either tothe unclassed forest or to 
the Tattal reserve, and that his conviction 
under section 25 (b) of the Forest Act can- 
not be maintained. 

We must also point out that petitioner 
committed only one act of carelessness and 
having regard to-section 71, Indian Penal 
Code, he could not be tried and punished 
for two separate offences, 

We allow the revision so far as to set aside 
the conviction and sentence under section 25 
(b) of the Forest Act. 

Petitioner has already undergone more 
than the sentence of one month’s imprison- 
ment awarded under section 76 of the Act, 
and he is, therefore, discharged from his bail, 


Revision allowed in part, 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 513 or 1916. 
August 23,1916. 

. Present:—Mr. Justice Walsh. 
HASHMAT ALI—APPLIOANT 

` versus 
EMPEROR тнкопвн AMBAR—Opposits# 
Party. 

Criminal Procedure Code (Act V of 1898), s. 439— 
Revision—Acquittal—Re-trial, when to be ordered— 
Miscarriage of justice. 

Where а competent Court has dismissed a case 
afler considering the ovidence and giving thorough 
and careful reasons, an accused party who has stood 
his trial, ought mot to be ordered to run the risk 
again, unless there is clear evidence of a miscarriage 
of justice. 
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Criminal revision against the order of 
the District Magistrate, Allahabad, dated 
the 28th of June 1916. 


Mr. Satya Chandra Mukerji, for the Appli- 
cant. 

Mr. Iqbal Ahmad, for the Opposite 
Party. 


JUDGMENT.—I do not think that there 
is sufficient ground for ordering a re-prosecu- 
tion in this case. Where a competent Court 
has dismissed a case after considering the 
evidence, and giving thorough and careful 
reasons, I do not think, unless there is 
clear evidence of a miscarriage of justice, 
that an accused party, who has stood 
his trial, ought to be ordered to run 
the risk again. The general principle of 
the criminal law is that а man is entitled to 
the benefit of the doubt, and if he has been 
properly tried and acquitted by a competent 
Court, the least that you can say is that 
there is a reasonable doubt about his guilt and 
I think the usual practice is not to en- 
courage the prosecution to have a second 
shot, unless there is some very strong 
reason in the public interest. Now if the 
Collector’s view was а correct interpretation 
of the Magistrate’s view, namely, that the 
complaint was a trivial affair and not worth 
inquiring into, I should be inclined to 
agree with the Collector. He clearly 
thought that the Magistrate had not really 
the merifs, because he him- 
self says, “without expressing any opinion as 
to the truth or falsehood of the complaint, 
I direct further inquiry to be made into 


this case by the Magistrate.’ But I think 
the Magistrate came to the conclusion 
that the complainant was not assert. 


ing a true case. The Collector further 
quotes the judgment. He says that the 
Magistrate said “that for such an ordinary 
‘marpit’ there could not be such a complaint.” 
As І understand, the word "marpit" means 
the commission ‘of an assault; but in the 
vernacular the words are “mamuli bai,” 
which is an entirely different thing and does 
not: necessarily involve an offence at all. 
Of course if the Magistrate had said that 
it was an ordinary marpit, there would have 


“been a good deal in what the Collector 


said in his judgment. The Collector seems 
to have bean misled by the translation, I 
allow this application and for the reasons 
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given reverse the order directing further 
enquiry. 
Application allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL Восе No. 618 or 1910. 
July 81, 146. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Walmsley. 
JOTINDRA NATH BARAL AND OTHERS— 

PETITIONERS 
versus 


EMPEROR Opposite Party. 

Criminal Procedure Code (Act Y of 1898), s. 439— 
Revision—High Court's interference with findings of fact. 

The High Court, in the exercise of its powers of 
criminal revision under section 439, Criminal Pro- 
cedure Code, set aside the conviction of and sentences 
passed on the accused after consideration of the 
evidence on the record. 


Mr. Norton, and Babu Narendra Kumar 

Bose, for the Petitioners. 
JUDGMENT. 

Sanperson, ©. J.—This was а Rule 
obtained to show cause why the conviction and 
sentences passed on the petitioners should 
not be set aside проп the grounds set ont in 
the Rule. 

The complainants were three individuals, 
Chatur, Bhagirath and Madhab, three 
brothers, and Chatur was the only one who 
gave evidence on behalf ofthe prosecution. 
The learned Judge pointed out in his judg- 
ment that “neither Bhagirath nor Madhab 
had been examined for the prosecution though 
they took such prominent parts in the affair.” 
Madhab’s absence was explained -by the al- 
legation that he was too ill to come to Court, 
and bis wife was called on behalf of the 
prosecution to prove that fact. No explana- 
tion was given for the absence of Bhagirath. 
Therefore, as far as the complainants were 
concerned, the case rested upon the evidence 
of Chatur alone. 

The evidence of Chatur was not entirely 
satisfactory. The learned Judge pointed 
out that part of his story was so extraordi- 
nary that he could not accept it. He said, 
“as regards the alleged visit of Chatur to the 
cuichery shortly before the occurrence I am 
unable to believe this story, as it is put for- 
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ward at a very late stage and is absurd on 
the face of it." When a part of the evidence 
of perhaps one of the most important wit- 
nesses in the саза has been characterized as 
absurd on the face of it, it makes one hesitate 
to accept the rest of the evidence of that 
witness. So much for the evidence of Chatur, 
the complainant. 

Evidence was given by a Police Olficer on 
behalf of the defence. "That evidence was 
important from the accused’s point of view. 
But the learned udge has disregarded this 
evidence on the ground that it could not be 
accepted; and the reason for not accepting it 
was that the Police Officer has said that 
Chatar did not go to the thana io make a 
complaint. He has come to that conclusion 
mainly on the ground of admissions alleged 
to have been made by two of the accused. 
Now, it is to be pointed cut that Chatur in 
his petition did not say that he had gone to 
the thana, nor in his statement to the Sub- 
Divisional Officer did he say that he had 
been to the thana to make a complaint and 
it is not until at a late stage that he alleged 
that he went to the tkana. 

With regard to the alleged ‘admissions by 
two of the accused, there is some doubt, upon 
the words used by the two accused, as to 
whether they amounted to express admissions 
that Chatur had been to the Police station to 
make a complaint. 

These are matters which are well worthy 
of consideration. The learned Judge him- 
self says: “The point is, therefore, not free 
from doubt, but I see no reason to disbelieve 
the statements of the two appellants on this 
point as there seems to be no motive for them 
to invent this detail.” 

Under the circumstances, we feel that the 
question of the guilt of these accused is not free 
from doubt on account of the matters which 
I have specified and for these reasons, we 
think the safer course to take is to say that 
this Rule should be made absolute. The con- 
sequence of that will be that the convictions 
of, and the sentences passed on, the accused 
are set aside and they are directed to be 
released from their bail. 

WALMSLEY, J.—I agree. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 615 or 1916. 
August 15, 1916. 

Present:—Mr. Justice Walsh. 
GAYANI—APPLICANT 
versus 
EMPEROR—Oprosite PARTY, 

Criminal Procedure Code (Act T of 1898), ss. 110, 
107, 489 —Revision, maintainability of Interference by 
High Court on merits—Appeal—Judgment—Court, 
duty of. 

In questions arising under sections 110 and 107 of 
the Criminal Procedure Code, 1898, the moment it is 
shown that there is something which the Courts 
below have done either in excess of their powers, or 
by a too summary exercise of their powers, or by 
misapplying the rnles of evidence or by not giving 
due effect to the evidence for the defence, an appli- 
cation for revision should be admitted but the High 
Court should not interfere on the merits except in 
very exceptional. cases, 

In an appeal in such a case it is not necessary for 
the lower Appellate Court to seb ont over again in 
detail all the points in the evidence and the reasons, 
provided itis clear and the Court has shown by its 
judgment that it has taken the trouble to re-hear the 
caso. 


Criminal revision from the order of the 
District Magistrate, Cawnpore, dated the 
15th June 1916. 

Mr. A. P. Dube, for the Applicant. 

JUDGMENT, I need hardly say that in 
questions arising under section 110 and, what 
is really а cognate section, section 107, the 
moment it is shown, speaking for myself, 
prima facie that there is something which the 
Couris below have done either in excess of 
` their powers, or by a too summary exercise 
of their powers, or by misapplying the rules 
of evidence or by not giving due effect to 
the evidence for the defence, I should 
have no hesitation in admitting an applica- 
tion for revision; but, on the other hand, ii 
bas to be borne in mind that the some- 
what difficult administration of this section 
depends fundamentally on two thirgs: the 
view which the Court below takes of the 
witnesses who speak to these facts; and I 
agree with what was said by Mr. Justice 
Alston in the case* referred to that this 
Court will not interfere on the merits 
except in very exceptional cases, because 
it is idle to suggest that I or any other 
Judge of the High Court sitting here with 
only the paper evidence before ue, and pro- 
vided the lower Court has addressed itself 

*See Shiam Lal v. Emperor 42 Ind. sas, 228—Ed, 
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to the right question and tried the case 
according to law, should presume to differ 
on questions which are purely questions of fact 
and questions depending on the demeanour 
of witnesses. I think further that one 
would be justified in interfering in revision 
if itis shown that the lower Court, thatis the 
second Court, inhearing the appeal has not 
taken the trouble to re-hear the case in appeal; 
and I agree entirely with what Mr. Justice 
Alston said in regard to that, but I think 
it is quite clear that what he meant and 
indeed what he said was that the judgment 
of the lower Appellate Court should show that 
it has really and not nominally gone through 
the record. He wound up by saying, "it ig 
pot а question of the length of the judg- 
ment but of its matter. That means that 
ib is not necessary for the lower Appellate 
Court to set ont over again in detail all 
the points inthe evidence and the reasons, 
provided that it is clear and the Court 
its judgment that it has 
taken the trouble to re-hear the case; and 
I think that this judgment shows con- 
elusively that the District Magistrate exa- 
mined the evidence and examined the judg- 
ment, and did that which Mr, Justice 
Alston said it was his duty todo. In my 
view ib would be a waste of publie time 


to admit this case in revision, 
because the only serious argument 
suggested for it is that both Courts have 
gone wrong on the evidence. The only 


result of admitting it would be that I should 
have to go through the whole of the evi- 
dence again, and even ifl felt that, sitting 
as a Judge of first instance, 1 might have 
come to a different conclusion, I should 
nonetheless feel ¿myself bound to adopt 
the view offthe.,,Judge. l dismiss: this 
application. 


‚ Application dismissed, 
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In re ABDUL RAHIMAN KHAN SAHIB. 


. MADRAS HIGH COURT. 
` Griminat Revision Case No. 195 or 1916. 
` ORIMINAL Revision Petition No. 160 or 1916. 
September 8, 1916. 
. Present:—Mr. Justice Spencer. 
In ve ABDUL RAHIMAN KHAN SAHIB 
PETITIONER. 

Criminal Procedure Code (Act Y of 1898), s. 197— 
Public servant, act done as—Using abusive langu- 
age in street in performance of civic duties—Com- 

plaint—Sanction, if necessary—Offence-—Apology, offer 
of—Penal Code (Act XLV of 1860), ss. 95, 504— 
Madras Towns Nuisances Act (IIT of 1889), з. 3 (12). 
Where a Union Chairman in removing an obstruc- 
‘tion toa public thoroughfare caused by the com- 
plainant, abused tho latter and was charged and 
convicted therefor under section 3 (12) of the 
Madras Towns Nuisances Act: : А 
Held, (1) that though the accused was acting in 
his capacity as Union Chairman in removing the 
obstruction, he was not acting as a public servant 
in abusing the complainant, and that, therefore, no 
sanction was necessary under section 197, Criminal 
Procedure Code, for his prosecution; [p. 142, col. 2.] 
Sankaralinga Теза v. Avudai Ammal, 35 Ind. Cas. 
826; In re Gulam Muhammad Sharif-ud-daulah, 9 M. 
439; 2 Wier 218, distinguished. 4 
(2) that the aceused should have been tried for an 
offence under section 504, Indian Penal Code, and 
- not under section 3 (12) of the Madras Towns 
< Nuisances Act. [p. 142, cols. 1 & 2.] | 

(3) that when the accused expressed his 
readiness to apologise to complainant, the same 
should have been faccepted and the accused dis- 

: charged under the -exception to section 95, Indian 
‚ Penal Code. [p. 148, col. 1] 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Court of the Deputy first class Magistrate, 

-Raidapet Division, in Criminal Appeal 
No. 23 of 1915, preferred against the judg- 
ment of the Court of the Stationary Second 
Class Magistrate, Conjeevaram, in Calendar 
Case No. 290 of 1915. | 

Mr. 0. Rajagopala Atyangar, for the Peti- 
tioner. 

Mr. Е. R, Osborne 
for the Crown, A i . 

ORDER.—-The petitioner is the Chairman 
of the Wallajabad Union. A bazaar-man 
complained against him that he used insult- 
ing and abusive language in the bazar street. 
Instead of treating this as an intentional 
insult with intent to provoke a breach of the 
peace (section 504 of the Indian Penal Code), 
a compoundable offence, the Stationary Second 
Class Magistrate proceeded to try and" con- 
vist the accused for the offence of indecent 


(Publie Prosecutor), 
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behaviour’ under the Towns Nuisances Act, 
seetion 8, clause 12. . š 

His Vakil claims the protection: of sec- 
tion 197 of the Criminal Procedure Code for 
his client and cites the recent decision of 
Seshagiri Alyar, J., in Sankaralinga Tevan v. 
Avudai Ammal (1) as an example of a case 
where sanction was considered necessury for 
the prosecution of a public servant accused 
of an offence committed by him as such 
public servant. In thatcase a Village Munsif 
attached property before judgment in the 
course of the hearing of certain civil suits 
filed in his Court. It was held that 
although he was not empowered to 
attach property before judgment, yet 
he had power to try the snits, and, there- 
fore, when, in the course of the trial, he took 
a step in excess of his legal powers, he was 
still purporting to exercise the functions of 
a Village Munsif and so must be deemed to 
have asted “as such publie servant.” It 
would seem that he might also have pleaded 
the latter part of section 77 of the Indian 
Penal Code in justification of his act. 

In the present ease when the accused re- 
moved the obstruction to the publie thorough- 
fare caused by the complainant leaving carts 
with unyoked oxen across the street and sent 
the bulls to the pound, he undoubtedly was 
purporting to act in his capacity as Chairman. 
But by no conceivable theory can it be 
deemed to be a part of the functions of a 
Union Chairman to use abusive language in 
a public street and, therefore, I consider that 
the Deputy Magistrate was right in holding 
that the accused’s act was not one committed 
“as such public servant.” 


A more analogous case than that cited оп. 


behalf of the petitioner is that of In re Ghulam 
Muhammad Sharif-ud-daulah (2). There a 
Judge was charged with using defamatory 
language to a witness during the trial ofa 


‘suit, and it was held that the complaint 


could not be entertained without sanction. 

The fact that the Judge was actually 
sitting in Court and officiating as a Judge 
when the words complained of were used 
coloured all his words and actions on the 
Bench with the atmosphere of his office. But 


` (1) 85 Ind. Саз. 826, 
(2) 9 М. 439; 2 Weir 213. 


° 
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the acts of a Union Chairman standing in 
an open street may either be acts done by 
him as Chairman or may be acts done iu his 
private capacity. There is no reason to 
regard ordinary words of abuse as falling 
under the former description rather than 
under the latter. 

At the trial the accused expressed his 
readiness to apologise to the complainant 
it he had abused him. The Magistrate 
rather unfairly used this as an indication of 
the aceused's guilt. 

-l think that an apology would have satis- 
fied the ends of justice, seeing that the 
complainant’s obstructiveness tothe lawful 
exercise of authority was certainly provok- 
ing and that these proceedings were evi- 
dently instituted in retaliation for the im- 
pounding of his bulls. 

I hold that the acensed’s act fell within 
the exception of section 95 of the Indian 
Penal Code and I set aside the conviction 
and direct’ the fine, if paid, to be re- 
funded. 

Petition allowed; 
Fine ordered to be refunded, 


ALLAHABAD HIGH COURT. 
CriminaL Revision Petition No. 290 or 1916. 
May 9, 191 6 
Present:—Mr. Justice Rafique. 
EMPEROR—Prosscuror 
VETSUS 


ADHIN—Opposirm Parry. 

Criminal Tribes Act (IIT of 1911), ss, 28, 8—Tribe 
notified—Conviction prior to act, effect of. 

Once a tribe has been notified under section 3 of 
the Criminal Tribes Act, any membor of that tribe 
who has been convicted subsequent to the date of 
the notification and who has had previous conviction 
is liable to. enhanced punishment under section 23 
of the Act. 


Criminal revision by the Local Govern- 
‘ment, from an order of the Magistrate, first 
class, Allahabad. 

Мг. A. E. Ryves (Government Advocate), 
for the Crown. 

JUDGMENT.—This is an application in 
revision on behalf of the Local Government, 
praying that the conviction of one Adhin 
and the sentence passed on him be quashed 
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and that the Magistrate “be ordered to 
commit him for trial to the Court of 
Session. Adhin is admittedly a member 
of a criminal tribe and he was registered 
as such on the 20th of August 1914, He 
was charged before the Magistrate with 
house-breaking by night under section 457 
of the Indian Penal Code. The charge was 
proved against him and he was sentenced 
to fifteen months’ rigorous imprisonment. 
The prosecution wanted the learned Magis- 
trate to put off -the case to give evidence 
of one or two previous convistions of Adhin 
in order to get him punished under section 
23 of Act III of 1911. The learned Magis- 
trate held that as the previous convictions 
related to a date prior to the passing of the 
Criminal Tribes Act (III of 1911), it would 
be useless to grant the postponement prayed 
for. He was of opinion that section 23 of 
the said Act could only be applied if the 
previous convictions had been made after 
the accused had been registered as a member 
of a criminal tribe. The learned Govern- 
ment Advocate contends that the interpreta- 
tion of section 23 of Act III of 1911 by 
the learned Magistrate is erroneous. In 
support of his contention he relies on the 
case of Emperor v. Mendat (1) decided by the 
Judicial Commissioner of Oudh last year. 
In that case the learned Judicial Commis- 
sioner held that it was a matter of indiffer. 
ence whether the tribe of which the accused 
was registered as a member was notified or 
not as a criminal tribe at the time of the pre- 


‘vious convictions. All that the section declares 


is that once a tribe has been notified under 
section 3, any member of that tribe who has 
been convicted subsequent to the date of the 
notification and who has had a previous con- 
viction is liable to enhanced punishment under 
section 23 of Act III of 1911. I agree with this 
view, set aside the conviction and sentence 
passed on Adhin and direct the learned 
Magistrate to admit evidence of previous 


convictions and, if in his opinion the previous 


convictions are proved, to commit the accused 
to the Court of Session for trial. The period 
of sentence already undergone by the accused 
will be taken into consideration by the 
learned Sessions Judge when awarding 
sentence. 
Petition allowed. 
(1) 36 Ind, Cas, 824; 8 O. L, J, 265; 17 Or. L, J, 392, 
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CALCUTTA HIGH COURT. 
Crrminan Reviston No. 411 or 1916. 
May 18, 1916. 

Present:— Mr Justice Chitty and 

Mr, Justice Walmsley. m 
CHANDRA KANTA KANJILAL ANp 
ANOTHER— PETITIONERS 
versus 
EMPEROR on THE COMPLAINT ОЕ PARBATI 


SARKAR—Obprositge PARTY, , 

Criminal Procedure Code (Act V. of 1898), ss, 144, 
195, 476—Injunction under s. 144 without enquiry— 
Disobedience of order —Penal Code (Act XLV of 1860), 
s. 188, prosecution under—Cognízance of case by same 
Magistrate—Irregularity. 

On a complaint by aservant of the first party 
before a, Sub-Divisional Magistrate that the second 
party had made arrangements to construct a drain 
obliterating a pathway and that if the first party 
opposed there would be a likelihood of a serious breacl: 
of the peace, the Magistrate, without taking any 
evidence, issued an injunction against the second 
party under section 144, Criminal Procedure Code. 
On the following day, on the complaint of the same 
person, the same Magistrate issued summons against 
the second party under section 188, Indian Penal 
Code: 

Held, that the proceeding under section 144, 
Criminal Procedure Code, was wholly irregular and 
the order of the Magistrate summoning the 2nd 
party under section 188, Indian Pena! Code, was 
withont jurisdiction, as the Magistrate, having 
instituted the proceedings under section 144, Criminal 
Procedure Code, could not take cognizance of the 
offence under section 158, Indian Penal Code: There 
should have been either action taken by him under 
section 476 or an application for sanction under 
section 195. 


Revision against proceedings under sec- 
tion 188, I. P. C., pending in the Court of 
the Sub-Divisional Magistrate, Manikganj. 

Babus Dasarathi Sanyaland Ramani Mohan 
Chatterjee, for the Petitioners, 


Babus Manmotha Nath Mukherjee and Jogesh 
Chandra Gupta, for the Opposite Party. 

Mr, Camell, Offg. Deputy Legal Remem- 
brancer, Bengal, for the Crown. 


JUDGMENT.-- We have heard the learned 
Deputy Legal Remembrancer who shows 
cause in this case on behalf of the Magistrate; 
bat we think that the proceedings now com- 
menced under section 188, Indian Penal Code, 
are defective for more than опе reason. In 
the first placs, the order as made under sec- 
tion 144, Criminal Procedure Code, by the 
Sub- Divisional Officer on 9th December 1915 
ought never to have been made. A servant 
of the first party presented a petition to the 
Sub-Divisional Officer, in which he com. 
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plained that the second party had made 
arrangements to construct a pucca drain 
obliterating a pathway and for that purpose 
they had collected a large number of 
sirdars and lathials and that if the defend. 
ants obliterated the: said pathway or con- 
structed a drain there and if the first party 
opposed theta, then there would be а likeli- 
hood of a serious breach of the peace. The 
Magistrate took no evidence and had nothing 
before him in which to make the necessary 
record of the material facts of the case, but 
on that petition alone he passed an injunction 
against the second party under section 144, 
Criminal Procedure Code. This appears to 
us to be wholly irregular. The threat of a 
breach of the peace was from the first party 
and the Magistrate might well have on that 
petition said to the person who presented it 
that he would bind him down under sec- 
tion 107. The proceedings were pushed 
through with great haste; the order is said 
to have been served at 9 р.м, оп that day. 
On the 10th, on the complaint of the same 
man, Parbati Sarkar, the same Sub-Divi- 
sional Officer passed the following order — 
“Summon Chandra Kanta Kanjilal, De- 
bendra Nath Ganguli, Khider Sarkar and 
Chandra Lal Singh under section 188, Indian 
Penal Code, for 9th January 1916.” As we 
read this order, it сап only mean that the 
Sub-Divisional Officer was taking cognizance 
of the offence under section 188, which he had 
clearly no power to do. There would have 
to be either action by him under section 476 
or an application for sanction under sec- 
tion 195. It is now suggested that that 
order should be taken to be an order under 
section 476, because on 22nd March, a long 
time after, the Sub-Divisional Officer 
transferred the case to the file of another 
Magistrate for trial. It may be noted in 


- passing that the Magistrate to whom he then 


purported to transfer it had no jurisdietion 
to try the case, if the order was under sec- 
tion 476.. We think that the whole proceed- 
ings were irregular. The Rule must be made 
absolute. The order under section 144, Cri- 
minal Procedure Code, has expired, but it is 
set aside as being the foundation for the 
proceedings under section 188, Indian Penal 
Code, which are also quashed. 


Rule made absolute. 
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EMPEROR V. MAUNG PO NYAN, 


LOWER BURMA CHIEF COURT. 
CRIMINAL Revision Petition No, 248B 
oF 1916. 

Angust 14, 1916. 
Present:—Mr. Justice Twomey. 
EMPEROR-—PnosEGUTOR 


versus 


MAUNG PO NYAN—Accusgp. 

Penal Code (Act XLV of 1860), ss. 328, 336, 39— 
Stone throwing—Rash or negligent act causing hurt— 
Intention —Offence. 

Each case of stune-throwing should be considered 
on its merits, especially with reference to the know- 
ledge and intention of the accused. 

Section 886, Indian Penal Code, should not be 
applied where the facts constitute a graver offence. 

: Ma Nyein Gale v Nga Sein, 4 Ind Cas. 293; 10 Cr. 
L. J. 852; 5 L. B. R. 100; Queen-Empress v. Myat 
Lhin, P. J. 426, referred to. 

The accused, who had a quarrel with his debtor over 
non.dischargo of a loan, peliod brick-bats at his 
houso knowing that there were occupants init, and 
hurt one of them who was under medical treatment 
for 10 days: 

Held, that the accused should be convicted under 
section 323, Indian Penal Code, and not under section 
986, a3 the hurt caused was the natural and. prebable 
consequence of his act. ; 


Review of the order of the 2nd class 
Township Magistrate, Shwedaung, dated the 
13th July 1916, passed in Criminal Case 
No. 71 of 1916. 

ORDER.—"Stone throwing" cases are 
usually sent up by the Police under sec- 
tion 336, Indian Penal Code, and are usually 
tried by junior Magistrates who are not well 
acquainted with the rulings of this Court. 
There із a considerable body of case-law on 
the subject, the latest ruling being that of 
a Full Bench in Ma Neyin Gale v. Nga Sein 
(1). Hach case has to be considered on its 
merits and espacially with reference to the 
knowledge and intention of the accused. As 
Mr. Hosking, J. C., pointed out in Queen- 
Empress v. Myat Thin (2), section 336 should 
not beapplied where the facts constitute a 
graver offence. 

_ In the present case the accused, Po Nyan, 
went to Ма Shwe San’s house to collect a 
debt and quarrelled with Ma Shwe San’s 
husband beoause he would not ог could not 
pay. The accused then pelted brick-bats at 
Ma Shwe San's house. Eleven stones fell on 
the house: one of them hit her on the thigh 
and knocked her down and another broke a 


pot. Ma Shwe San was under medical treat- 
(1) 4 Iud. Cas. 293; 10 Cr. L. J, 552; 6 L, B. R. 102. 
(2) P. 7. 426. 
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ment for 10 days. Knowing that Ma Shwe 
San and her husband were in the house, the 
hurt caused to Ma Shwe San wasa natural 
and probable consequence of the accused’s act 
in throwing the brick-bats and the accused, 
Po Nyan, ought to have been charged and 
convicted under section 323 of voluntarily 
causing hurt to Ma Shwe San and not merely 
of doing a rash and negligent act under sec- 
tion 336. The Magistrate’s attention is 
invited to the provisions of section 39, Indian 
Penal Code, according to which а person 
causes an effect “voluntarily” not only when 
he actually intends to cause it, but when he 
employs means which he knows, or has 
reason to believe, to be likely to cause it. 
In this case Po Nyan’s primary intention was 
probably only to annoy the people in the 
house, but knowing that Ma Shwe San was 
there he must have known that he was 
likely to hit her and as he actually did so, 
he committed the offence of voluntarily 
causing hurt, 

І alter the conviction accordingly to one of 
voluntarily causing hurt under section 223, 
Indian Penal Code, without altering the 
sentence—a fine of Rs, 50 or in default 
rigorous imprisonment for one month, 

The District Magistrate submitted tho 
case for orders in revision only because he 
noticed that the period of imprisonment in 
default of fine is not in conformity with sec- 
tion 336, read with section 65, Indian Penal 
Code. Now that the conviction is altered 
to спе under section 323, the period of im- 
prisonmsnt in default is not illegal, and 
unless the fine has baen paid, the full pənalty 
ir default thereof should be enforcad. 


Conviction altered, 





ALLAHABAD HIGH COURT. 

Carminay Revision Petition No. 121 oz 1916. 

| Магоһ 11, 1916. 

Present: —Sir Henry Richards, Kre., 

Chief Justice. 
HUSSAIN KHAN AND ANOTHER— 
А ссозЕр —ÅPPLIOANT3 
versus ылын 
EMPEROR —O»rosirg PARTY, +, +. 6] 
Registration Act (XVI of 1908), ss. 82,~83 —Dao. p 

secution for offence undzr в. 82—S inetion Тасі diction t 
of Court—Sanction, gr int of, to person ww comm) niko d, 
wether enures for fresh com luni, ar) 
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A prosecution for an offence under section 82 of 


the Registration Act cannot be started without the- 


previous sanction of any of the officers mentioned 
in section 83, 

Emperor v. Jiwan, 27 Ind. Cas. 208; 18 A. І. J. 
4; 16 Or. L. J. 144; 87 A 107, followed. 

A sanction granted to a person who afterwards 
compromised the matter with the accused does not 
enure for a fresh complaint by another person. 
The complaint should be dealt with аз if no per- 
mission under section 83 was obtained. 


Application in revision against the Appel- 
late Order of the Officiating Sessions Judge, 
Allahabad. 


Mr. Peary Lol Banerji (with him Mr. б. 
Banerji), for the Applicants. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The accused have been 
convicted of an offence under section &2 of 
the Registration Act. The Court below 
has found that the aceused brought a certain 
document purporting to be a Will executed 
by (amongst other persons) one Musammat 
Banno Bibi and had the document registered. 
The Court bas found that at the time of this 
registration Banno Bibi was dead. On this 
finding it is clear that an offence under 
section 82 of the Registration Act was 
committed. Section 83 of the Registration 
Act is as follows — .À prosecution for any 
offence under this Act coming to the 
knowledge of a registering officer in his 
official capacity may be commenced by or 
with the permission of the Inspector General, 
the Branch Inspector Géneral of Sindh, 
the Registrar or the Sub-Registrar, in whose 
territories, district or sub-district, as the case 
may be, the offence has been committed.” 
The son of the present complainant had got 
permission under section 83 to prosecute 
but he compromised the case and dropped 
the prosecution, This case accordingly 
must be dealt with on the assumption 
that no permission under section 83 was 
obtained. The applicant contends that the 
absence of this permission  vitiates the 
conviction and that no Court could take 
cognizance of an offence under the Registra- 
tion Act unless permission under sectioun 
$3 was first had and obtained. Section 88 
seems neither very clear nor grammatical. 
Bearing in mind, however, that the offence is 
the creation of the Registration Act and 
finds no place in the Penal Code, I think 
that the accused is entitled to the benefit 
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of any ambiguity in the provisions of the Act. 
It is certainly not an unreasonable contention 
to be urged оп his behalf thata prosecution 
for an offence under section 82 should not be 
commenced without the permission referred 
toin the section. It is said thatthe per- 
mission only refers to permission by '& 
registering authority. This seems bardly 
correct, because the different registering 
authorities are the very persons who are 
named by the section as the persons who 
should grant the permission. The applicant 
cites the case of Emperor v. Jiwan (1). It seems 
quite clear that Tudball, J., was of opinion 
that permission was necessary before a 
prosecution for an offence under section 82 
could be commenced. I allow the applica- 
tion, set aside the conviction and sentence 
and direct that the accused be set at liberty. 
The fine, if paid, will be refunded. 


Application allowed. 


(1) 27 Ind. Cas, 208; 18 А.І, J. 4; 16 Or. L. J, 145 
37 A. 107. 


CALCUTTA HIGH COURT. 
Criminar Revision No. 670 oz 1916. 
August 10, 1916. 

Present:—Sir Lancelot Sanderson, Кт., 
Chief Justice, and Mr. Justice Riehardson. 
CHHAGMAL CHOPRA AND ANOTHER 
— PETITIONERS 
versus 
EMPEROR—Oprosirs Parry. 

Stamp Act (II of 1896), s. G5 (c), construction of— 
Affining insufficient stamp to document—Offence, 

The words ‘any other асі? in section 64 (c) of the 
Stamp Act mean an act ofa like nature to those 
which are specified in clauses (a) and (b) of the 
section, [p. 147, col. 2.] 

The mere fact, therefore, that a person puts a stamp 
on a document, which he knows is not of proper 
valne, does not amount to an offence under section 
64 (c) ofthe Stamp Act. [р 147, col. 2.] 

Queen-Empress v. Somasundaram Chetti, 28 М. 155; 


1 Weir 907, applied. 

Babu Manmotha Nath Mukherjee, for the 
Petitioners. 

Mr, Gregory, for the Crown. 

JUDGMENT. 

SANDERSON, C. J.— We think that this Rule 
should be made absolute. 

The charge against tha two patitioners 
was under section 6+ (¢) of the Indian Stamp 
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Act (II of 1899), which says that “Any 
person who, with intent to defraud the 
Government, does any other act calculated to 
deprive the Government of any duty or 
penalty under this Act shall be punishable 
with fine which may extend to five thousand 
rupees.” 


Now, what happened in this case was that 
the petitioners alleged that they had lent 
money to one Lal Mohammad Barkundaz, 
and Lal Mohammad had signed an under- 
taking in one of the petitioners’ books to this 
effect: “I shall pay interest on this 
hathchitta up to date of realization at the 
rate of Ев. З per cent. per mensem. 


(Sd). Sri Lal Mahamad." 


That document was stamped with one- 
anna stamp. When if was necessary for 
the petitioners in certain proceedings 
against Lal Mohammad to put in this 
document, ап objeetion was taken by 
the officer of the Court that it was not duly 
stamped; and the result was that the petitioners 
had to pay the proper amount of stamp and 
penalty which amounted to Rs. 5. Then the 
Collector, when he had this matter brought 
to his attention, directed that the petitioners 
should be prosecuted under the section which 
I have read, and summons was issued by the 
Magistrate to the petitioners in that respect. 

A Rule has been obtained in this Court 
by the petitioners on the grounds, first, that 
on the facts and circumstances of the case no 
offence under section 64 (c) had been dis- 
closed and secondly, that there being nothing 
to show that there was an intention of evad- 
ing the payment of the proper duty, the 
Collector ought not to have directed a pro- 
secution in the case. 

The act relied on by Mr. Gregory, who 
appears on behalf of the Crown, is this: Hesays 
that the petitioners who were people carrying 
on money-lending business must have known, 
when they put the stamp upon the document, 
that it was not a stamp of sufficient value: 
and, therefore, they must have intended to 
evade payment of the proper duty. 

The first point that was taken by Mr. 
Manmotha Nath Mukherjee was that it was 
not the duty of the petitioners to put on the 
stamp at all, and that it was the duty of 
the debtor to put on the stamp. But inas- 
much as it was an agreement, and the stamp 
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required was that applicable to an agreement, 
there is no provision in the Stamp Act, as far 
ав I am able to find, which provides that in 
such a case it is the duty of the debtor to put 
on the stamp and inasmuch as this acknow- 
ledgment was made in the books of the peti- 


. tioners themselves, I think it is fair to assume 


that in all probability they were the. 
panties to put the stamp upon the document. 

Then the léarned Vakil for the petitioners 
takes a further point. He says that the mere 
fact of putting a stamp upon a document 
which is not of proper value, even though 
the party who puts that stamp knows that 
it is not of the proper value, is not 
an act which comes within clause (c) of 
section 64. I agree with him. Clause- 
(c) comes after two other clauses; and the 
section must be read as a whole to under. 
stand the meaning of clause (c). The section 
runs thus: “Any person who, with intent to 
defraud the Government, (a) executes any 
instrument in which all the facts and circum- 
stances required by section 27 to be set forth 
in such instrument are not fully and truly set 
forth; or (b) being employed or concerned in 
ог about the preparation of any instrument, 
neglects or omits fully and truly to set forth 
therein all such facts and circumstances; or 
(c) does any other act calculated to deprive 
the Government of any duty or penalty 
under this Act: shall be, ete, etc." The 
learned Pleader’s argument is that in 
construing clause (с) it is right to say that 
“any other act” must be taken to mean an 
act of a like nature to those which are 
specified in clauses (а) and (b), I think that 
is the proper construction to put upon the 
section: and, if that be so, then the mere 
fact that a person puts a stamp on a docu- 
ment, which he knows is not of proper value, 
would not in my judgment come within 
clause (e) of section 64. 


16 is argued by the learned Counsel for 
the Crown that unless the construction, for 
which he contends, be put upon clause (c) 
it would be a very serious thing for the 
Revenue Authorities, and they will have no 
means of punishing a man for wrongly 
stamping a document. But I do not 
think that weighs with us very much, 
because if one looks at section 62 (1), 
paragraph (b), one finds that at all 
events a person, who signs a document 


145 
ABDUL KARIM t, EMPEROR, 


which is chargeable with duty without the 
same being duly stamped, is liable to be pro- 
secuted for an offence under that section; and 
the Revenue Authorities, if they think right, 
can proceed against a person who signs such 
a document without a proper stamp being 
put upon ii. I am confirmed in the judg- 
ment at which I have arrived by the decision 
of the Madras High Court in the case of 
Queen-Empress v. Somuasundaram Chetti (1). 
It is true that the learned Judges there were 
not concerned with the particular section, 
but they were considering section 67 which 
practically corresponds to section 68 of Act 
11 of 1889; and the reasoning which the 
learned Judges applied in that саѕеіз exactly 
the reasoning, which appeals to me in this case. 

‹ For ‘these reasons, I think that the Rule 
should be made absolute. 

RICHARDSON, J— I have come to the same 
conclusion. І think that the act charged is 
not an act which comes within clause (c) 
of section 64 of the Indian Stamp Act. 


Rule made absolute. 
(1) 23 M. 165; 1 Weir 907. 


ALLAHABAD HIGH COURT. 
URIMNINAL Revision Petition No. 952 or 1915. 
January 28, 1916. 

: ` Present; —Mr. Justice Piggott. 
“ABDUL КАКІМ — Ассиѕер— APPLICANT 


versus 


EMPEROR—Oprosite Parry. 

Penal Code (Act XLV of 1860),s 878—Theft of 
one's own property from custody of another— Wrongful 
lose, to person , in charge— Dishonest intention—Removal 
with implied consent. i 

"The accused’ was charged with theft of his own 
box -from the prémises “ote a railway station where 
he had alighted from an incoming train, His luggage 
was-weighed -at the station and he paid the excess 
fare demanded by the Station Master after weigh- 
ment. : He ‘Һай а hot altercation with the 
Station Master at the time amd it was alleged that 
he removed the box and took away the railway 
receipt with him. On being requisitioned to deliver 
the receipt, the accused denied having removed the 
box. Ho was convicted of theft of the box with a 
dishonest; intention that is, with the intention of 
falsely denying that he had ever received the box and 
so causing wrongful loss to the Station Master or to 
the Railway Company and wrongful gain to himself 
inithe shape of ` compensation: for the alleged loss of 
the bos: З 
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Held, (1) that the offence was not made out аз tho 
accused, after satisfying the demand made on him 
for cxcess luggage, must be deemed to have removed 
the box with the implied consent of the Station 
Master; [p. 149, col. 2.] 

(2) that there was no dishonest intent disclosed 
by the facts, which ib was the duty of the pro: 
secution to establish, and the conviction was, there- 
fore, not sustainable. [p. 149, col^2 ] 


Criminal revision from an order of the 
Sessions Judge, Azamgarh. 

Mr. G. ТЕ. Dillon, for the Applicant. 

„Мт. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—Abdul Karim bas been 
convicted bya Magistrate of stealing a box, 
admittedly his own property, under 
somewhat peculiar circumstances. The 
conviction was affirmed by the learned 
Sessions Judge of Azamgarh on appeal 
and Abdul Karim has brought the. matter 
before this Court in revision. The essential 


facts of the case are simple enough. ' 
Abdul Karim, travelling by а train, 
arrived at the railway station of 


Muhammadabad on the Bengal and North- 
Western Railway, and as he was leaving 
the station premises became involved in a 
wrangle with the Station Master Muham- 
mad Imam. There was a dispute with 
regard to certain persons who were leaving 
the station along with Abdul Karim, as 
to whether they had or had not travelled 
by the 
ticket. This dispute is nob essential to 
the matter now in question, except as 
forming part of the general dispute between 
Abdul Karim and the Station Master, 
The other matter raised by the latter was 
as to the quantity of luggage with which 
Abdul Karim was endeavouring to leave 
the station. At the instance of the Station 
Master his luggage was collected and 
weighed, 
the railway van for which Abdul Karim 
held a railway receipt. The whole of this 
luggage was weighed together and it was 
found to be in excess 
covered by the ticket (or tickets) 
Abdul  Karim's possession. The 
freight was demanded, aud was paid. 
the same time Abdul Karim 
although 


At 
satisfied, 


same train without taking any. 


including а box brought from: 


of the quantity - 
in’ 
excess ` 


it would appear under protest, ` 


the demand made on him by the Station ' 


Master for the farea of the persons alleged 
to have travelled with him without tickets, 


+ ©, 
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When all this had been done, Abdul 
Karim began to remove his luggage from 
the railway station and he did in fact 
remove the whole of it; but he took 
away with him the railway receipt for 
the box which had travelled in the van. 
According to the Station Master, and 
assuming that the evidence of that official, 
with regard to a matter of this sort, that 
is to say, with regard to an altercation 
in the course of which considerable heat 
was no doubt engendered, is to be implicitly 
relied upon, all that was said upon this 
particular point was that he asked Abdul 
Karim for the railway receipt and the 
latter replied that it was іп the possession 
of one of his friends who was outside the 
station. He left the railway station to 
fetch the railway receipt from his friend, 
and he never returned. If the recital of 
the facts ended here, I do not think any 
Court would have seriously entertained 
the suggestion that Abdul Karim was 
guilty of the theft of his own box within 
the meaning of the definition in section 
I$ seems, 
however, that a message was subsequently 
sent to Abdul Karim demanding the railway 
receipt, and he refused to surrender it. 
Thereafter two results followed, though I 
cannot say that the record shows with 
certainty what was their precise order. 
The Station Master accused Abdul Karim 
of Having stolen the box, and Abdul 
Karim denied having ever received the 
box at all thus by implication making 
the Railway Administration, and perhaps 
the Station Master personally, responsible 
for its loss. The case for the prosecution, 
therefore, is that Abdul Karim removed 
the box from the possession of the Station 
Master with dishonest intention, that is 
to say, with the intention of falsely denying 
that he had ever received it, and so 
causing wrongful loss to the Station 
Master, or the Railway Administration, and 


‘possibly wrongful gain: to himself, in the 


shape of compensation for the alleged loss 
of the box, This is the evidence on which 
he has been convicted and the conviction 
has been, with some hesitation, affirmed 
by the learned Sessions Judge. 

I think the conviction is bad in law, and for 
two distinct reasons. Ido not think it can 
rightly be, held on the evidence that the 
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box was removed “from the Station Master’s 
possession without the-consent of that 
official. It seems obvious that, after Abdul 
Karim had satisfied the demands made 
upon him for excess luggage and excess 
fares, he was allowed to remove the whole 
of his luggage, which had been collected 
together for purposes of weighment, from 
the station premises, with the implied 
The evidence 
of that official, if accepted as it stands, 
might possibly be used to support a charge 
cf cheating under section 415 of the 
Indian Penal Code, but does not - seem 
equally applicable to the -charge on which 
Abdul Karim has been convicted. 

Secondly, I do not think the prosecution 
evidence can reasonably be accepted as 


‘proving that the removal of the box ‘was 
-effected with dishonest intent. 


The learned 
Sessions Judge clearly felt doubtful on 
this point. He admits that another intent, 
consistent with the innocence of Abdul 
Karim, might reasonably be inferred from 
the whole of the evidence, but he feels 
bound to reject that possibility because 
Abdul Karim did not himself admit all 
the facts alleged against him апа state 
that be acted with the intent suggested. 
This line of argument overlooks the fact 
that the burden lay on the prosecution to 
prove the charge, and one ingredient in 
the charge was dishonest intent on the 
part of the accused person, The Sessions 
Judge had to be satisfied that dishonest 
intent on the part of Abdul Karim 
followed as a clear and necessary inference 
from the evidence before him. For these 
reasons, I set aside the conviction and 
the sentence in this case and acquit Abdul 
Karim of the offence charged. As he has 
already been released on bail his surety 
will be discharged. 


Conviction quashed, 
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"PUNJAB CHIEF COURT. 
CRIMINAL APPBAL No. 250 or 1916, 
May 12, 1916. 
Present:— Sir Donald Johnstone, Kr., 
Chief Judge. 

RAM NATH-—AcoUsED—A PPELLANT 
versus 
EMPEROR, тнкооон SANT RAM— 


COMPLAINANT— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 476— 
Order directing prosecution, when should be passed, 

An order under section 476, Criminal Proceduro 
Code, should be passed either during the judicial 
proceedings with which it is connected, or at least 
so soon after that it might be considered to be a 
part of the same judicial transaction. [p. 150, col. 2.] 

Where, therefore, the District Judge passed his 
order in appeal on the 2nd December 1916, and the de- 
fendant wrote a petition for sanction to prosecute the 
plaintiff for forgery on the 15th January 1916, but 
did not present it till the 24th January, and the 
District Judge ordered prosecution on the 29th 
February: 


Held, that this was not- in conformity with section 
476 of the Code and the order directing prosecution 
was technically unsonnd and liable to be set aside. 
[p. 150, col. 2. 


Appeal from the order of the District 
Judge, Sialkot, dated the 29th of February 
1916, sanctioning prosecution of the appel- 
lant, 


Mr. Nand Lal, for the Appellant. 


Mr. Bent Parshad Khosla, for the Qom- 
plainant. 


JUDGMENT.—In this case the plaintiff 
had sued the defendant, Sant Ram, for a 
sum of money, the principal piece of evidence 
in support of the claim being an entry in 
‘the rough account book showing a 
sum of money due on the lst of Magh. 
The year stated at that place was said by 
the plaintiff to be Sambat 1967, and by the 
defendant Sambat 1965, The last digit of 
the number has undoubtedly been tampered 
with. The plaintiff saysthat it was really 
7, but that the defendant had access to the 
book and must have altered it or tried to alter 
it into 5; while the defendant alleges that it 
was really 5 but that the plaintiff has tried by 
a slight alteration to make it look like 7, 
The Munsif, so far as this point is concern- 
ed, found in favour of the plaintiff and held 
the suit within time, but dismissed it on 
another ground with which we are not here 
concerned, 
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. Оп appeal the learned District Judge 
rejected the appeal on much the same ground 
as the first Court had proceeded upon in 
dismissing the suit. But atthe end of his 
judgment the District Judge made a, sugges- 
tion against the bona fides of the plaintiff in 
that he appeared to be reluctant.at first to 
produce the entry discussed above. Some 
weeks later the defendant in that case 
applied for sanction to prosecute the plaintiff 
on the ground that he had committed 
forgery in connection with the aforesaid 
entry, and Mr. Rose, after examining the 
record and the book in which the entry 
appears, came to the conclusion that prose- 
cution was necessary and ordered a prosecu- 
tion by the Public Prosecutor, that is to say, 
he did not content himself by simply telling 
defendant that be might prosecute if he 
liked, but virtually passed an order under 
section 476, Criminal Procedure Code. 

Now it is settled law that an order under 
section 476, Criminal Procedure Code, should 
be passed either during the judicial pro- 
ceedings with which itis connected, or at 
least so soon after that it might be con- 
sidered to bea part of the same judicial 
transaction. In the present case the District 
Judge passed his order in appeal on the 2nd 
December 1915, while the petition by the 
defendant, Sant Ram, for sanction to 
prosecute was not written till 15th January 
1911, and was not presented till 24th 
January 1916, the order upon it being passed 
оп the 29th February 1916. In my opinion 
it cannot be said that this was in conformity 
with section 476, Criminal Procedure Code. 
The order directing prosecution is, therefore, 
technically unsound. 


On the merits there is another point in 
connection with which, it seems to me, the 
learned District Judge has completely gone 
wrong. In my opinion there was no reason 
whatever for suspecting the plaintiff of 
forgery at all. Mr. Rose points out that the 
first 33 pages of the note-book in which this 
entry occurs are all concerned with dates 
of Sambat 1965. Then comes page 87. Mr. 
Rose says that in the middle of that page 
there is a date which was 1965 but which 
has been altered into 966. Lower down in 
the margin on the same page there is a date 
1966 which Mr. Rose discredits as being 
written by plaintiff, Ram Nath, for the 
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purposes oí the case; then he goes оп to say 
that no other date after 1965 appears in 
the note-book excepting one on page 39, 
which is the entry supposed to have been 
forged, and he comes to the conclusion that 
that entry really was 1965, but that an 
attempt has been made to make it look -like 
1967. Now it seems to me that Mr. Rose in 
the first place overlooked the entry 25 Asuj 


Sambat 1966, at the bottom of page 38. That . 


page contains a number of items and a total 
and, according to the usual practice in the 
note-book, is signed’ ky Kam Nath plaintiff 
and dated. There is nothing suspicious about 
the fact that it is dated, and it could not have 
been forged after Mr. Rose’s order, because 
since then the document has been in judicial 
custody. Therefore the only possible con- 
clusion is that Mr, Rose has simply over- 
looked this date. It seems to me that 
if Mr. Rose had observed this entry he could 
not possibly have imagined that the date 
on page 39 was 1965. Bat there is a second: 
consideration, much stronger even than this. 
I have carefully examined all the figures 5 
that occur in the dates all through this book. 
Every one of these figures is written ina 
pure oval form, that is to say, the lower end, 
is a comparatively wide curve and no one of 
them comes toa sharp point at the lower 
left hand corner; the inference is that if the 
figure at page 39 was 5, that 5 would more 
ог less resemble in its general features the 
§ running all through the book. Batan 
examination of that figure clearly shows that 
it comes to a rather sharp point at the lower 
left hand corner and from that point, that 
is to say, the lower left hand corner, two 
lines spring, making an acute angle. This 
exactly is the way in which figure 7 is made. 
No doubt the upper ends of the two lines 
aforesaid have been joined by somebody 
with a peculiar curve, but the whole thing 
bears not the slightest resemblance to 5 and 
certainly no resemblance to any 5 found 
elsewhere in the book. Somebody, as I 
have~ already remarked, has tampered with 
this figure. It seems to me practically 
incontestable that it was at first 7 and 
was made into 5 by some designing person. 
This being so, there 1з. absolutely no 
suspicion whatever that the plaintiff has 
done anything to the figure. 


For these reasons I allow the appeal 
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and set’ aside the order directing that the 
plaintiff Ram Nath should be prosecuted. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
Criminat Revision Petition No. 488 or 1916, 
July.26, 1916. 

Present:— Justice Sir P. C. Banerji, Кт, 
WARIS ALI—AcCUSED—APPLICANT 

. : versus 
EMPEROR—Obeposire PARTY, 

Penal Code (Act XLV of 1860), s. 174—Disobedience 
of summons—Illegal summons—Convietion, legality of 
—U. Р. Land Revenue Act (III of 1901), ss. 114, 
193. иес 

Where a Collector proceeded to decide the question 
of the confirmation of a partition proceeding sub- 
mitted to him by an Assistant Collector under 
section 114 of the Land Revenue Act before the 
expiry of the term of appeal and issued summons 
to a person for attendance, which was disobeyed: 

Held, that, inasmuch as the Collector was not 
legally competent to issue the summons under section 
193 of the Land Revenue Act before the expiry of the 
term of appeal, the person could not be convicted 
under section 174 of the Penal Code. [p. 152, col. 2.] 


Criminal revision against the order of the 
Sessions Judge, Bareilly, dated the 24th 
June 1916. 

Mr. G. W. Dillon, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown, 


JUDGMENT.—This is an application for 
revision ofan order of the Joint Magistrate 
of Bareilly whereby he convicted the appli- 
cant under section 174 of the Indian 
Penal Code and sentenced him to one 
month’s simple imprisonment. The facts 
are these:—An application for partition was 
made before an Assistant Collector, On 
the 12th of May 1916 he recorded a “parti- 
tion proceeding” in accordance with the pro- 
visions of section 114 of the Land Revenue’ 
Act. As directed by the last paragraph of 
that section he submitted the proceeding to 
the Collector for confirmation. It may be 
mentioned that under section 133 of the Act 
an appeal lay from this order and the period 
of limitation for the appeal аз prescribed by 
section 214 was thirty days from the date 
of the order, An appeal could, therefore, he 
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preferred from the order of the Assistant 
Collector on or before the 12th of June 1916. 
No appeal, however, had been filed when the 
proceedings now in question took place. On 
the 23rd of May 1916, the Collector of the 
district issued a summons to the accused 
directing him to attend on the 25th of May. 
In the summons it was stated that the attend- 
ance of the accused was required in order to 
ascertain the facts of the case (waste ixkishaf 
muqaddama). The case set forth in the notice 
was the partition ease. The summons pur- 
ported to have been issued under section 193 
of the Act, The accused refused to accept 
the summons and did not attend the Court 
on the 25th of May. On the 26th of May 
the Collector called upon him to show cause 
why proceedings should not be taken against 
him under section 174 of the Indian Penal 
Code and on the 31st of May he ordered his 
prosecution. š 

. Under section 174 the accused should te 
convicted if he did not attend in obedi- 
ence to a summons, notice, order or pro- 
clamation proceeding froma public servant 
“legally competent, as such public servant, 
to issue the same.” The question, therefore, 
is, was the Collector legally competent to 
issue the summons in obedience to which the 
accused did not attend the Collector’s Uourt ? 
Under section 193 of the Land Revenue Act 
any Revenue Court may summon any person 
whose attendance it considers necessary for 
the purpose of any investigation, suit or 
other business before it, and all persons so 
summoned are bound to attend, either in 
person or by an anthorised agent, as such 
Court may direct. I have, therefore, to con- 
sider’ whether there was any investigation, 
suit, or other business before the Collector at 
the time when he issued the summons, As 
1 have said above, the case referred to in the 
summons was the partition case. In that 
case the Assistant Collector had only sub- 
mitted what was called the “partition pro- 
ceeding” reccrded under section 114. Sec- 
tion 182 provides that when a partition pro- 
ceeding has been submitted to the Collector 
for confirmation urder section 114, the Col. 
lector can decide all appeals against orders 
passed ky the Assistant Collector, and all 
appeals against the partition proceedirg 
itself only after the expiry of the yericd 
allowed for appeal against,» partition pro- 
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eeeding. In this case, as has been pointed 
out above, the period of appeal had not ex- 
pired and, therefore, the Collector could not ^ 
take any prcceeding or make any investiga- 
tion in connection with the partition 
case until the expiry of the  pericd 
of appeal. Therefore it is clear that there 
was no suit or other business before the 
Collector for the investigation of which the 
attendance of the accused was necessary, and 
the Collector was not legally competent under 
section 193 of the Land Revenue Act to issue 
а summons to the accused io attend. The 
order of the Collector dated the 31st of May 
shows that he proceeded to decide the ques- 
iion of the confirmation of the partition pro- 
ceeding before the expiry of the term of appeal. 
It was elear, therefore, that the summons 
which was issued was not for the purpose of 
an investigation, suit or other business which, 
the Collector could have made or decided or 
performed ai the time when he issued the 
summons, In my opinion, as the Collector 
was not legally competent to issue the sum- 
mons which the aceused disobeyed, his con- 
vietion under section 174 of the Indian Penal 
Code was illegal. I accordingly allow the 
application, set aside the conviction of the 
applicant and the sentence passed on him 
and acquit him of the offence of which he 
was convicted. The bail-bond, furnished by: 
the applicant, is cancelled. 


Application allowed, 


PUNJAB CHIEF COURT, 
Criminal Revision Petition No, 485 or 1916. 
May 12, 1916. 

Present:—Mr, Justice Scott-Smith, 
WARIS—Convicr~- PETITIONER 
versus 
EMPEROR-—Responpent, 

Penal Code (Act XLV of 1860), s 865—Abducting 
aroman with the object of putting pressure on her friends 
—BSubseqvent release—Sentence. 

Where the accused abducted а woman merely 
with the object of putting pressure on her friends 
to restore a young girl whom they had abducted 
and let her go as soon esthe girl was restored, no 
harm having been done to her in the meantime: 

Held, that, under the circumstances, heavy sentences 
of imprisonment was not necessary. [p. 153, col. 1.] 
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HABBOO V. KARIMAN, 

Petition, under section 489 of the Code 
of Criminal Procedure, for revision of the 
order of the Sessions Judge, Jhelum, dated 
the Sth February 1916, modifying that. of 


the Magistrate, first class, Jhelum, dated the . . 


27th January 1910, 
tioner. . 

Mr. Nand Lal, for the Petitioner. 

Mr. H. A. Herbert, for the Respondent, 
. JUDGMENT.—This order disposes of 
Criminal Revisions Nos. 485, 402 and 503. The 
facts are carefully stated in the judgments 
of the Courts “below and I.see no reason 
for interference on the merits. Notice was 
issued merely with a view to consideration 
of the sentence. It is found that Musammat 
Bhago was abducted merely in order to 
put pressure upon her friends to restore a 
young ‘girl Musammat Hayatan whom they 
had abducted. She was restored a few days 


convicting the peti- 


‘after Musammat Bhago was abducted, and 
then Musammat Bhago was also let go. 


16 is not found that any harm was done 
to Musammat Bhago and the object of’ the 
abduction must be taken to have been 
merely that stated above. Under the 
circumstances it appears to me that the 
sentences are still too heavy, especially 
when it is considered that Musammat 
Hayatan’s abductor only got one year’s im- 
prisonment as a punishment. I allow the 
revision so far as to reduce the sentences 
as follows:— 

In the case of Waris to one year’s 
rigorous imprisonment (one month’s solitary 
confinement). 

In the case of Mehdi and Fazal to eight 
months’ rigorous imprisonment (15 days’ 
solitary confinement) and in the case of 
Khan Alam, who is an old man, the sentence 
will be that already undergone, 


Revision allowed. 
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PATNA HIGH COURT. 5 
рын Reyision Petition No. 83 or 1916, 
, May 3, 1916. t 
Present:—Sir Ed ward Chamier, Kr., Chief: 
Justice, and Mr, Justice Sharfuddin, 
Sheikh HABBOO— APPLICANT 
versus 

Sheikh KARIMAN—Obpposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 260 
(d)—Penal Code (del XLV of 1860), se 379—Theft by 
landlord of paddy in tenant's possession before division 
—Summary trial—Value of tenants. share less than 
Rs. 50— Bengal Tenancy Act (YIII of 1885), s. 71. 

Where a landlord was charged withtheft for having 
eut and carried away some paddy in his tenant’s posses- 
sion valued at Rs. 88 and the Magistrate tried the 
accused summarily becauso tho value of the tenant’s 
share was less than Rs. 50: 

Held, that, as the tenant was entitled to exclusive 
possession of the whole preduco till division under 
section 71 of the Bengal Tonancy Act, the case 
shonld not have been tried summarily under сов 
XXII, Criminal Procedure Code. 


Criminal revision against an order of the 
Sessions Judge, Bhagalpur, dated the 4th 
April 1916, confirming adecision of the 
Deputy Magistrate, first class, dated the 
16th March 1916, š 


Mr. Khurshed Hussain, for the Petitioner. 

JUDGMENT.—The applicant was con- 
victed by a Magistrate of the first class of 
having cut and carried away some paddy, 
the property of опе Kariman, and was senteno- 
ed under section 379 of the Indian Penal 
Code to pay a fine of Rs. 50 or in default to 
suffer rigorous imprisonment for one month. 
The case was tried summarily and the first 
point taken in revision is that the Magistrate 
had no jurisdiction to try the case summarily, 
inasmuch as the charge was one of theft of 
property exceeding Rs. 50 in value. The 
complainant’s case was that he was tenant 
of the land and entitled to share the produce 
with the landlord. In his complaint he valu- 
ed the paddy that was carried away at 
Rs. 88. This valuation is not disputed, but it 
is contended on behalf of the complainant by 
way of supporting the conviction that the 
case was really one of theft of Rs. 44 worth 
of paddy inasmueh as the landlord and the 
tenant were each entitled to half of the crop. 
The answer to this is that under section 71 
of the Bengal Tenancy Acta tenant is en- 
titled to the exclusive possession of the whole 
produce until it is divided. It seems to us 
that the applicant was charged with having 


Stolen property worth Rs, 88 and, therefore, 


154 


ARURA MAL 0, EMPEROR, 


the Magistrate had no jurisdiction to try the 
case summarily. We set aside the convic- 
tion and sentence and direct that the case 
be re-tried according to law by some other 
Magistrate to be nominated by the District 
Magistrate, The fine, if paid, will be re- 
funded. 


Oonviction set aside, 





PUNJAB CHIEF COURT. 
Criminat APPEALS Nos. 98 AND 105 or 1916, 
March 31, 1916. 

Present:—Mr. Justice Le Rossignol. 
ARURA MAL AND ANOTHER— 
Conviots—APPBLLANTS 

versus ү 

EMPEROR-— PRrOSsECUTOR—-RERSPONDENT, 

Penal Code (Act XLV of 1860). ss. 471, 474—Hundi 
purporting to be drawn by firm which did not exist— 
Using such hundi as genuine—Taking hundi 
knowing it to be false—Admission of accused before 
Committing Magistrate. ` 

Sand А were charged with using as genuine a 
forged hundi. S admitted before the Committing 
Magistrate that he executed the hundi, which pur. 
ported to be drawn by a firm which never had any 
existence. In the Sessions Court he modified his 
statement by saying that he did not write or sign 
the hundi. А stated that S executed the hundi for 
consideration: 

Held, (1) that, as the admission of S before the 
Committing Magistrate was true in the main, he 
was consequently rightly convicted; [p. 154, col. 2.] 

(2) that, as A took the hundi from 8 knowing full 
well that 8 had executed a false document, he was, 
therefore, guilty under section 474, Indian Penal 
Code, and that as he negotiated it, knowing it to be 
a forged document, he was also guilty under section 
471, Indian Penal Code; [p. 164, col. 2; p. 155, col. 1.] 

(3) that as the conviction, though not technically 
correct, did substantial justice, it could not’ be 
quashed. [p. 155, col. 1] 
` Appeals from the order of the Sessions 
Judge, Amritsar, dated the 24th January 
1916, convicting the appellant. 

Mr. Nihal Chand Mehra, for the Appel- 
lants. 

Messrs. D. R. Sawhney, and Sewa Ram 
Singh, for the Government Advocate, for the 


‘Respondent. 
JUDGMENT.- The appellant, Sunder 
Singh, admitted before the Committing 


Magistrate that he executed the kundi which 
is admittedly .ъ forgery, for it purports to 
be drawn by a firm which never had any 
existence, Before the Sessions Court ap- 
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pellant admitted that his first statement 
was correct, with this exception that he 
did not write the hund? nor sign it. 

Атага Mal, the appellant in No. 98, poses 


‚ аз а victim of Sunder Singh and states that 


Sunder Singh executed the hund? fòr con- 
sideration, 

The first question is whether Sunder 
Singh’s admission of his signature was 
true. I have not the slightest doubt that it 
was true, 

The next is whether he was the tool of 
Arura Mal or whether the positions were 
reversed. 

For Arura Mal it is urged that he through- 
out acted like an innocent victim and has 
brought two suits, one on this kundi and a 
second on another kundi. 

With regard to the suit on this hundi I 
note that it was instituted after and as а 
counterblast to -this criminal prosecution; 
with regard to the suit on the other kundi 
Sunder Singh was the only person served 
with notice in the ease and he confessed judg- 
ment in Murree by post. 

Arura Mal and Sunder Singhare well 
known to each other. They both live in 
Amritsar; Sunder Singh is only a petty- 
peddler, a man of straw and Arura Mal 
must have known that he was not a member 
of the firm Ram Gopal-Sunder Singh, that 
in fact there was no such firm, that there 
was a firm Rane Shah-Ram Gopal with which 
Sunder Singh had no concern. In fact 
Dina Nath son of Arura Malhad been a 
servant, in 1912, of the firm of Rane Shah- 
Ram Gopal. ` 

Again Arura Mal has not produced his 
books to show why, or that in fact, he did 
advance Rs. 200 on the hundi to Sunder 
Singh, and it is significant that he endorsed 
it to Kharaiti without accepting any respon- 
sibility to pay. 

My view is that the statement of Sunder 
Singh to the Committing Magistrate is 
correct in the main, but is untrue so far 
as his alleged intoxication is concerned. 


I find that Arura Mal took this hundi 
from Sunder Singh, knowing full well that 
Sunder Singh had executed a false docu- 
ment. He was consequently guilty under 
section 474, Indian Penal Code, and as he 
negotiated it, knowing it to be a forged docu- 
ment, he is guilty of the more serious 
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offence under section 471, Indian Penal 


Code. 


The Sessions Judge’s conviction is not 
technically correct, but does substantial 
justice, 


Both appellants have been very leniently 


treated, for they undoubtedly conspired to 
cheat by the forgery of a hundi. 

It is urged that ultimate detection was 
bound to occur, but ib is a well-known 
fact that parties living at a distance often let 
false claims be decreed in default. I dismiss 
the appeals. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL ÜRIMINAL JURISDICTION. 
March 13, 1916. 

Present:—Sir Lancelot Sanderson, KT., 
Chief Justice. 
EMPEROR—Prosecvror 
versus 
DONALDSON—AcouseEp, 

Criminal Procedure Code (Act V of 1898), ss. 195, 
and 416 —Sanction for prosecution of witness at Sessions 
trial of Original Side of High Court—‘‘Neavest Magis- 
trate of the Ist class,” who is. 

Where a Judge presiding at the Criminal Sessions 
of the Original Side of the Calcutta High Court із of 
opinion that there is ground for enquiring into an 
offence referred to in section 195, Criminal Procedure 
Code, said to have been committed by a prosecution 
witness and brought under his notice in the course 
of the trial of а case committed by a Magistrate in 
the District of Alipore, the proper course for him to 
take is to send the case against the witness for 
inquiry or trial under section 476, Criminal Procedure 
Code, to the nearest Magistrate of the Ist class at 
Alipore, after having made such preliminary enquiry 
as may be necessary. 

Mr. В. О. Mater, Standing Counsel 
(instructed by Mr. J. Т, Hume, Public 
Prosecutor), for the Crown. 

JUDGMENT.—I think this case is differ- 
ent, as regards the facts, from the cases 
which have been drawn to my attention. 
This is a case where the committal of the 
accused person, Mrs, Drummond, was by 
the Committing Magistrate sitting at Barrack- 
pore within the District of Alipore and the 
case was committed to the Sessions of the 
High Court. The case was tried by me 
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sitting at the Sessions, and the accused on 
Friday last was acquitted. During the 
course of the trial one of the witnesses, Mr. 
Donaldson, went back on the statements 
which he bad made before the Committing 
Magistrate and which were of a material 
character. When he was examined by the 
learned Standing Counsel, he admitted that 
several of the statements which he had made 
on oath to the Committing Magistrate were 
false to his knowledge. This matter was 
mentioned to me at the conclusion of the 
ease, and was adjourned until this morn- 
ing. 

An application is now made before me on 
behalf of the Orown for sanction under 
section 195 of the Criminal Procedure Code 
to prosecute Mr. Donaldson for perjury. 1 
think, however, the proper course to take is 
to send the case for inquiry to the nearest 
Magistrate of the first class, under section 
476, and inasmuch as the case comes from 
the District of Alipore, and I am informed 
that the nearest Magistrate of the first class 
is in that District, it seams to me the natural 
thing is to send the case to him. 

It does not seem to me that I am prevent- 
ed from taking this course by the decisions 
which have been drawn to my attention, viz, 
Kedar Nath Kar ү, Emperor (1) and Emperor 
v. Sailendra Kumar Das (2), because the 
facts of those cases were not the same as 
in this case. 

For these reasons, the order I make ig 
that Т am of opinion that there is ground 
for inquiring into an offence referred to in 
section 195 of the Criminal Procedure Code, 
namely, an offence punishable under section 
193 of the Indian Penal Code, which wag 
brought under my notice in the course of 
the trial of Mrs, Drummond, and having 
made such preliminary inquiry as may be 
necessary, I send the case against Mr. Donald. 
son for inquiry or trial, as the case may 
be, to the nearest Magistrate of the frst 
class. I will not send Mr. Donaldson in 
custody. I require him to give security for 
his appearance before such Magistrate to 
the satisfaction of the officer of this Court, 
He will have to appear before the Magistrate 
to-morrow, and, if he be not theu ready to 


Q 80. 2-7, ot 8 Cr. L. J. 329, 
nd Cas. 476; 11 Ог, L.J. 360; 370, | 
14 Q. W, N, 767. tarama 
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proceed, he will no doubt be afforded ample 
opportunity by the Magistrate to instructa 
Solicitor, or otherwise prepare for his 
defence. 

. Iadjourn the application so far as section 
195 of the Code of Criminal Procedure is 
concerned, and give liberty to apply, if 
necessary. - 


< LOWER BURMA CHIEF COURT. 
FULL BENCH. 
CRIMINAL Reverence No. 25 or 1916. 
. August 7, 1916. 

‘Present:—Sir Charles Кох, Kr., Chief Judge; 
Mr, Justice Twomey and Mr. Justica Ormond, 
EMPEROR—ProsECUTOR | 
versus 

. . NGA PYU AND ANOTHER—À CCUSED., 

Excise Act (XII of 1896), з. 51—'No person,’ whether 
"singular includes plural—Joint possession of пано, 
consequences of. 

Section 51 of the Exciso Act prohibits the joint 
possession by several persons of more spirit or 
fermented liquor than may be sold retail to one 
person, If two persons, having each bought 4 
‘quarts of liquor, put it together and carry it home, 
each of them is in contemplation of law in possession 
of the whole. 

Queen-Empress v. Rajia, Р. J. 405, followed, 

Reference made by Mr. Justice Parlett 
under section 11 of the Lower Burma Courts 
Act, 
Š ORDER OF REFERENCE, 


. Равівтт, J.— (May 6th, 1916.)—T wo persons 
were found carrying a pot containing eight 
quarts of country fermented liquor, and were 
prosecuted under section 51 of the Excise Act. 
‘When the particulars of the offence were 
explained to them, they said that each of 
them had bought four quarts from the licens- 
ed shop and that they were carrying it home 
for a nat festival. The Magistrate therenpon 
convicted them, holding that section 51 pro- 
hibited their joint possession of more country 
fermented liquor than could be sold retail to 
one person, viz., four quarts, In this he was 
right, being bound by the ruling in Queen- 
Empress v. Rajia (1). The District Magis- 


‚ а) P. 2. 405. 
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trate has referred to the case and has-raised the 
question of the correctness of that ruling. It 
will be seen that it proceeded upon the 
according to the General 
Clauses Act, words i in the singular inelude the 


“plural unlessthere is something repugnant 
tin the subject or context, and consequently, 


in section 30 of the Excise Act, the words 
“no person” are to be read in the plural as 


"well as. in. the ‘singular, and the section, 
.therefore, is to be understood to prohibit 
:several persons having in their joint posses- 


Sion more spirit or fermented liquor than 
that specified in section 3, sub-section 1, clause 
(n). It appears to me, at any rate, 
arguable that section 30 is justone of those 
cases where the subject and context 
are repugnant to reading the words in the 
singular as including the plural. Their 
subject is the fixing of a maximum quantity of 
spirit or fermented liquor beyond which no 
person shall possess withouta license, and at 
first sight they appear to refer to a single in- 
dividual. 1 think the point should be further 
considered and I refer to a Bench the question 
whether the plea of the accused in this case, 
if it had been established, would have been 
a good defence. 

JUDGMENT OF THE FULL BENCH. 

Овмонр, J.—In my opinion the case of 
Queen-Hmpress v. Кайа (1) was rightly 
‘decided. I would answer the question 
referred in the negative. 

TwoxEY, J—I1 am of the same-opinion. 
But I do not think it necessary to rely on the 
General Clauses Act. If two persons having 
each bought 4 quarts of liquor put them 
together and carry them home, each of.them 
isin contemplation of law in possession of 
the whole. 

Fox, C. J.—I agree in thinking that an 
answer in the negative should be given to the 
question referred. 


Reference answered in the negative. 
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‘ALLAHABAD HIGH COURT. 
CURIMINAL Rersrence No. 613 or 1916, 
August 29, 1916. 

Present: —Mr. J usti Walsh, 


EMPEROR-—PsosEcUTOR . К 


Versus 
BALGOBIND ano ANOTHER— 


Opposite PARTIES. - 
Criminal Procedure Cede (Act V of 1898), s. 299—: 
Joint trial— Receiving stolen property—Transactions 
different —Procedwre—Objections, when to be taken. 
Unless the receiving of stolen goods is joint, 
persons cannot be tried jointly for receiving them - 
under section 239 of the Criminal Procedure Code 
merely because the goods were stolen in one theft, 
inasmuch as the acts of receiving in sucha case 
by different persons on different occasions at 
different places are not only different offences but 
different transactions in themselves. [p. 157, col. 1.] ` 
Objections to joint trial or any other "kind of 
procedure, which is alleged to prejudice the accused, 
should be taken when the charge is made, before 
the Judge goes into the merits. [p. 157, col. 2.] 


- Criminal Reference made by the Sessions 
J udge, Allahabad. - 


Мт. R. Malcomson (Assistant боор 
Advocate), for the Crown. 

Babu Saila Nath Mookerjee, for. 
posite Parties. 


. JUDGMENT.—This case seems to me to. 
raise about sixteen points of law of various 
kinds, but I do not propose to discuss them 
all at length. Out of respect to the Sessions, 
Judge and to the Magistrate, 1 will just say - 
shortly a word or two upon the points referred 
tome. I think the Sessions Judge із right,: 
namely, that unless the receiving .is joint,. 

. persons cannot be tried jointly under sec- 

tion 239 for receiving, merely because the 

goods were stolen in one theft. 
receiving in such а сазе by different persons on 
different occasions at different places are not ` 
only different offences but different transae- 
tions in themselves, and it is really not right 
to’ try А and B for receiving one set of goods 
at the same time as C and D for receiving 
wholly independently another set of goods. 
There isa danger of prejudice, even if it” 


е 


the Ор- 


cannot be shown that the accused were, 
actually prejudiced, and I do not think that | 
` qaite different. 


the Magistrate's explanation really meets the 
point, because assuming that the brothers 
were living jointly together and that they 


were as jointly guilty -as it is possible to be, " 
that was no reason for trying them with the 


other three persons who had no connection 
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with them of any kind. On the other hand, 
they did not appeal and I agree with 
Mr. Malcomson, that my jurisdiction is 
purely discretionary and that even if sec- 
tion 537 does not apply, in the exercise of 
my discretion, I can hold that the point has 
been raised too late on behalf of these two 
men, and that there has been no failure of 
justice. It cannot be too clearly understood 
that objections to joint trials, or any other 
kind cf procedure which is alleged to pre- 
judice the accused, should be taken when the 
charge is made, before the Judge goes into the 
merits. It is an objection relating to the 
charge and ought to be made when the 
accused are charged. If it is wrongly re- 
fused, if the objection is wrongly overruled, 
the accused have an appeal; but if the Judge 
agrees with the objection, he can separate 
the parties and try them separately; and no 
Judge can be expected to take these objec- 
tions from the Bench itself and unless they 
- are taken at the trial, the Judge’s mind is 
never directed to them. So that if I had not 
heard Mr. Saila Nath Mukerji this morning, 
I should have refused to interfere, The 
accused accepted the decision. They did not 
object to the procedure. They did not 
appeal. Mr. Malcomson is perfectly right, 
they have no claim in law to ask for revision, 
and under these circumstances, I think it 
would be wrong to quash the conviction 
merely for the purpose of having them tried 
again, but Mr. Mukerji has drawn my atten- 
tion to matters to which I am prepared to 
give effect. With regard to Balgobind, there 
is no evidence against him of any previous bad 
character, although he was possessed of one 
dhoti and a bag within five days of the theft. 


abseonded, might have been the real receiver, 

and that he, Balgobind, merely received them 
as a gift, or wore the dhoti without troubling 
very much, as an lionest man wonld have 
done, to enquire where it came from. It may 
be his first expariment in crime of this kind, 
aud I think in his case is sufficiently met by 
three months’ imprisonment which he has 
already undergone. The case of Shankar is 
He seems to have had some 


previous experience in crime. If. the pre- 


° vious conviction of 1593 is the only one 


against him, nob much need ba said about it, 
but he was also convicted in 1914: and re- · 
ceived 15 stripes; then it looks very much as 
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though he were carrying on this asa regular 
business, and he ought to be very car:ful, 
because people who make it a practice of 
receiving stolen goods, ought to be severely 
dealt with; but it so bappens in hif’ case, al- 
though his character seems: to be far from 
clean, that the case against him practically 
broke down. The most that the Magistrate 


found against him is that he was living in the- 


house where these things were and must have 
known that they were stolen; but that finding 
does not amount to a finding of receiving at 
all,and if that was all there really was 
against him, he ought not to have been con- 
victed. In addition to that the Magistrate 
appears to have informed himself of the pre- 
vious convictions before arriving at his non- 
clusion; so that there seem to be ab least three 
fatal objections in law to Shankar’s convie- 
tion if he had chosen to appeal. It seems a 
long way round but the result seems to be 
really that although he is not guilty, he has 
been convieted and has accepted the decision, 
and thereby, in my opinion, acknowledged 
his guilt, and although he had a right of 
appeal and would have succeeded if he had 
exercised ib and has no right of revision as 
things now are, nonetheless in the exercise 
of my diseretion I reduce his sentence also 
io the term already undergone. The result, 
therefore, is that the sentences of the appel- 
lants are reduced to the terms of imprison- 
ment already undergone. 


Sentences reduced. 


MADRAS HIGH COURT. 
CriminaL Rererence No, 109 оғ 1916. 
“CRININAL Revision Petition No. 92 or 1916. 
September 14, 1916. 
Present:—Mr. Justice Spencer. 
MUTHUSWAMI NADAN AND ANOTHER— 
PETITIONERS 
Versus 
KALINGA MUPPAN —RESsPONDENT. 

Criminal Procedure Code (Act V of 1898), вз. 147, 
148—Right of way, dispute as to—Local enquiry, report 
on—Statements of parties, order on-—Jurisdiction. 

Where in proceedings under section 147, Criminal 
Procedure Code, & first class Magistrate directed a 
local enquiry to be made by a Subordinate Magistrate, 
on whose report and on the written statements 
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filed by the parties, who tendered no evidence, he 
passed an order: 

Held, that the order was not passed without 
jurisdiction as the Court acted on the materials 
before it. 


Petition, under-sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the  Sub.Divisional first class 
Magistrate, ‘Trichinopoly, dated the 28th 
December 1915, in Miscellaneous Case No. 42 
of 1914. 

Mr. S. Srinivasagopalachariar, . for the 
Petitioner. 

Mr. E. B. Osborne (Public Prosecutor), 
for the Crown. 

Mr. K. 8. Ganesa Aiyar, for the Respond- 
ent. 

ORDER.—The Deputy Magistrate took 
cognisance of a dispute as to a right of way 
falling under section 147 of the Code of 
Criminal Procedure. 

Under section 148 he directed a Subordi- 
‘nate Magistrate to hold a local enquiry. 
That Magistrate made the enquiry and 
submitted his report and, as provided by the 
section, it was read as evidence in the case. 

It is now alleged thatthe Deputy Magis. 
trate acted. without jurisdiction because he 
acted on the Sub-Magistrate’s report and 
decided the case. 

The parties filed their written statements 
which were admitted and considered, and 
it-does not appear that they tendered any 
evidence which the Magistrate refused. I 
am unable to see why it should be ‘held 


. that he acted without jurisdiction when his 


decision was based on the materials in the 
case. It is clear from the Sub-Magistrate’s 
report that he did not go beyond the 
scope of the local enquiry and decide 
matters that he had no jurisdiction to 
decide. 

Secondly, it is urged that the enquiry 
was not instituted within three months of 
the last exercise of the right of way. 
This objection was not raised in the Magis- 
trate’s Court and I cannot admit it on 
a mere comparison of dates on the papers 
exhibited in the case, 

For these reasons the petition must be 
dismissed. 

Petition dismissed.. 
Y. RP n 
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MADRAS HIGH COURT. 
CRIMINAL Reviston Case No. 340 or 1916. 
CRIMINAL Revision Petition No. 279 or 1916. 
August 18, 1916. 

Present: —Mr. Justice Seshagiri Aiyar. 


In ve S. RAJA RAO —AccUsED—PETITIONER. 

Crinvinal Procedure Code (Act V of 1898), s. 284— 
Joinder of charges—Offences committed within a year 
against different individuals, joint trial of —Legality— 
‘Offences of the same kind,’ meaning of. 

A joint trial of an accused for offences com- 
mitted within a year, although the offences may have 
been against different individuals, is not obnoxious 
to section 234 of the Code of Criminal Procedure. 


Empress of India v. Murari, 4| A. 147; A. W.N. 
(1881) 156, dissented from. ; 

Subedar Ahir v. Emperor, 28 Ind, Cas. 668; 43 C. 13; 
19 €. W. N. 557; 16 Or. L. J. 332, followed, 


Where, therefore, the accused was charged with 
. three counts of theft which took place at three 
different places and inthe houses of three different 
persons within the course of a year: 


Held, that there was mno misjoinder of charges 
and the trial was not illegal. 

The expression ‘offences of the sante kind’ in 
section 234, Criminal Procedure Code, means offences 
punishable under the same section of the Penal 
Code. 

Petition, under sections 435 and 139 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of the Sessions Judge, Tanjore, 
in Criminal Appeal No, 35 of 1916, pre- 
ferred against the sentence of the Court of 
the Joint Magistrate, Negapatam, in Calendar 
Case No. 28 of 1916.. 

Mr. S. Krishnamachardar, for the Petitioner, 

The Public Prosecutor, for the Govern- 
ment. 


ORDER.—-As regards the argument that 
three charges in the three cases of theft, 
which took place at three different places 
and in the houses of three different persons, 
should not have been joined together, under 
section 234, Criminal Procedure Code, it 
seems to me that a plain reading of 
section 234 is in favour of trying together 
three offences of the same kind committed 
within a year, whether it be against one 
and the same individual or against different 
individuals. The explanation of the expres- 
sion “offences being of the same kind” is 
that they should be punishable under the 
same section of the Indian Penal Code. 
The view taken in Empress of In isa ү. Murari 
(1) is that not only should the offences 
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come under the same section of the Indian 
Penal Code, but the person against whom 
the offences were committed should be the 
same individual. With all deference I am 


“unable to follow this ruling. I am strengthen- 


ed in my view by the latest pronouncement 
of the Calcutta High Court in Subedor Ahir 
у. Emperor (2), where the learned Judges 
hold, dissenting from the decision in Empress 
of India v. Murari (1), that a common 
trial of an accused for offences committed 
within a year, although the offences may bave 
been against different individuals, is not 
obnoxious to section 234 of the Criminal 
Procedure Code. 

Onthe merits, the charge refers to three 
distinct offences committed in October and 
November. The evidence let in, so far as 
the first offence is concerned, is that of 
P. Ws. Nos.land 2, They speak to the 
theft on the 29th Margali which would 
bring it to about the 12th January. There- 
fore, there is no evidence that the first 
of these offences was committed in October 
or November; the conviction for that offence 
must be set aside. As regards the other 
two offences there is evidence, which the 
Magistrate has believed and which I see no 
reason to disbelieve, that they were committed 
in October and November, and I sustain the 
conviction. As aresult the sentence will be 
reduced by eight months. As regards the 
solitary confinement, under section 73 of the 
Indian Penal Code, the utmost that conld have 
been imposed upon the accused is three 
months; as I have held that one of the 
charges has not been proved, I think it will 
be enough if the accused is solitarily confined 
for two months. In other respects the peti- 
tion is dismissed. 


Petition dismissed; Sentence reduced, 
Y. R. P. ` 


(1) 4 A. 147; А. W. N. (1881) 156. 
(2) 28 Ind. Cas, 069; 43 C. 13; 19 0. W, N, 557 16 
Cr. L. Т. 332. 
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LOWER BURMA CHIEF COURT. 
Criminar Revision №. 35B or 1916. 
February 24, 1916. 
Present:—Mr. Justice Maung Kin. 

“BHIN TAUNG AND OTHERS— - 
APPLICANTS 
2 versus 


EMPEROR- Opposite PARTY, 

Criminul Procedure Code (Act V of 1898), s. 397-— 
‘Concurrent sentences, meaning of—Sentence of imprison- 
ment, what is implied in—Detention in civil prison 
whether amounts to imprisomment— Prisons Act (IX of 
1894), s. 42—-Burma Jail Manual, r. 563 (8). 

A “sentence of imprisonment” implies the punish- 
ment awarded on conviction of an offence. 

Queen-Empress v. Diwan Chand, 6 В. L. R.1C98, 
referred to. 

A person detained in the civil prison is mos 
undergoing a “sentence of imprisonment.” Therefore, 
when such a person is convicted of an offence and 
sentenced to a term of imprisonment, such term 
cannot, under section 397 of the Criminal Procedure 
Code, be made to commence on the expiry of the 
period for which he is detained in the civil prison, but 
must commence from the date of the order. 

Joghi Kannigan v. Emperor, 81 M. 515; 4 M. L. T. 
993; 8 Cr. L. J. 402; Emperor v. Muthukomaran, 27 M. 
525; 1 Or. L. J. 1090; Queen-Empress у. Venkataram 
Jetti, 2 Weir 452; 20 M. 444; Emperor v. Kanji 
Jaysing, b Bom. L. R. 26; JHmperorv. Durga Bhairav, 
6 Bom. L. R. 1098; 1 Cr. L. J. 1114; Queen-Empress 
Y. Diwan Chand, 14 P. R. 1805 Or; Emperor v. 
Lekria, 18 Ind. Cas. 1005; 8 N. L. R. 20; 18 Cr: L. J. 
189, approved of. 


Emperor v. Tula ак 80 A. 334 А. W. N, rh 


183; 5 А. L. J. 818; 7 Cr. L 
dissented from. 


* Review of the order of the Western Sub- 
Divisional Magistrate, Rangoon, dated the 
lith February 1916, passed 1n Summary Trial 
No. 45 of 19.6. 


. ORDER.—The conviction is quite correct 
but Ithink the sentence is too severe. I 


. J. 497, 3 M; L. 


reduce it to five days! rigorous imprisonment. . 
On the motion of the Superintendent of' 


Jail, the District Magistrate has referred the 


question whether ' ‘the sentence of imprison-- 


ment” in the сіу]: jail should: run con- 
currently. with the, sentence of imprisonment 
under the Prisons Act, or whether the 
prisoner should, after the latter sentence has 
expired, be detained in the civil prison for 
a further period corresponding with the 
criminal sentence suffered. 

In the first place the prisoner 
“detained in the civil prison;" he was not 
there under a “sentence” of imprisonment, 
for the detention was not for the commission 
of any offence. 


was 
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It has been held by the Madras and 
Bombay High Courts that even a person 
committed to prison under section 123 of the. 
Code of Criminal Procedure is not under- 
“sentence” of imprisonment, and 
when such a person is convicted for an 
offence and sentenced to a term of imprison- 
ment, such term cannot, under section 397 of 
the Code of Criminal Procedare, be made to 
commence on the expiry of the period for 
which he has been committed to prison under 
section 128, but must commence from the 
date of the order. See Joghi Kannigan v. 
Emperor (1), Emperor v. Muthukomaran (2), 
Queen-Enupress v. Venkataram ейт (3), 
Emperor v. Kanji Jaysing (4) and Emperor v... 
Durga Bahirav 15). The Punjab Chief Court: 
has also held that a detention under the 
same section is nota sentence of imprison- 
ment, Rivaz, J., who took part in the decision, 
observing that, in its plain meaning, a 
sentence of imprisonment implies the punish- 
ment awarded on conviction of an offence. 
See Queen-Empress v. Diwan Chand (б). A 
contrary view has been taken by the 
Allahabad High {Court in Emperor v. Tula’ 
Khan (7), but it has not been followed in 
Madras, and Nagpur has followed Madras in 
Emperor v. Lekria (8) in preference io: 
Allahabad. 

. My answer to the reference i is as follows:— 

The sentence of imprisonment under the. 
Prisons Act must commence from the date on 
which it was passed. I-do not think the, 
prisoner can be further detained in the civil 
prison for the period for which he was 
kept out of it, for the object of his- 
commitment to the civil . prison was 
to keep him under detention fora specified , 
period or until he paid up the debt, which- | 
ever event occurred sooner, and his detention 
in the criminal jail may, consequently, be ` 
taken to serve the purpose of his detention 
in the civil prison. ' 

Reference answered. 
'(1) 31 M. 515; 4 M. L. Т. 223; 8 Cr. L. J, 402. 

(2) 27 M. 525; 1 Cr. L. J. 1090. 

(3) 2 Weir 452; 20 M. 444, 

(4) 5 Bom. L. R. 26. 

(5) 6 Bom. L. R. 1098; 1 Cr. L. J. 1114. 

(6) 14 P. R. 1895 Cr 

(7) 80 A. 334; A. W. N. (1508) 133; 
7 Cr. L-J. 421; 4 M.L. 1. 41. 

(8) 13 Ind. Cas. 1005; 8 N. L. R. 20; 13 Cr, L. J. 189, | 


5 A, L. J. 818; * 


Vol. XXXVÍ] 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 748 ок 1915. 
July 25, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
Tue PUBLIC PROSECUTOR— 
APPELLANT j 

versus 


MADHAVA BHONJO SANTO ano OTHERS 


——Å.CCCSF D——RESPONDENTS, 

Penal Code (Act XLV of 1860), ss. 99, 185, 484— 
Survey and Boundary Marks Act (IV o] 1897), s 17 (a) 
~— Resistance to Survey Oficer—Remoral of land-marks 
— Non-inclusion of estate surveyed in Goverament 
Notification - ‘Good faith’, ‘lawful authority! and 'dis- 
charge of public functions,’ interpretation of—Private 
defence, right of, justification for—Offence. 

Where a surveyor, empowered to survey an estate 
under section 17 (a) of Act IV of 1597, put up 
boundary marks bona fide on land that he was not 
authorized by the notification to survey and 
was engaged in taking measurements on what he 
thought was the estate land, and tho accused, after 
asking who he was, told him not to measure and 
removed the marks already set up: 

Held, (1) that the accused was liable to convic- 
tion under section 434, Indian Penal Codo, as that 
section deals with all marks fixod by the authority 
of a public servant without distinction between 
those fixed correctly and those fixed incorrectly 
and without roferenco to the propriety of his 
exercise of his authority in the particular casc, and 
the fact that the land surveyed was not included 
in the notification of Government under the 
Boundary Marks Act would not justify any obstruc- 
tion being offered to the surveyor; [p. 161, col. 2; 
р. 162, col, 1.] 

(2. that an offence under section 186, Indian 
Penal ‹ ode, was committed if the surveyor bona fide 
believed he was discharging public functions even 
though he was acting illegally. The words "under 
colour of his office” in section 99 of the Indian Penal 
Code simply mean that the public servant must be 
acting in good faith, that is. with due care and caution. 
p. 16 *, col. 1; p. '6+, col. 1.] 

Section 99, clause 2, Indian Penal Code, in terms 
applies only to the right of private defenco against 


the act of a public servant acting in good faith under, 


colour of his office but that section governs the 
interpretation of the expressions "lawful authority" 
and “discharge of public functions" found in sections 
183 and 186 of the Indian PenalUode. (p 164, col t.] 

Ifa public servant has not exercised duo care and 
caution in arriving аб his opinion that he had autho- 
rity to do the obstructed act, he cannot be said to 
have beeu acting in good faith. [p. 164, col. 1.] 


Quecn- Em press v. Pukot Kotu, 19 М 819; 1 Weir, 45; 
Quecn-Empreas v. Ramayya, 18 M. 148; 1 Weir, 67; 
Queen-Empress v. Poomalai Udayan, 21, M. 296; 1 Weir, 
135; Queen- Empress v 'Liruchittambala Pathan, 21 M. 
78; 1 Weir, 128, followed. 

Lilla Singh v, Queen-Eiipress, 2? C. 986; Qin- 
Empress v. T'ulsiram, 13 В 163; B'aw»o Jivaji ç Mebjé 
Dayal, 12 B, 877; Reg. v. Vyankalrav Shrinivas, T B. 
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Н. C. В. Or. 50; Adhar Midday v. Empress, 5 О. W. 
М. 391; Queen-Empress v. Janki Prasad, 8 А. 293; 
Gunga Narain Poddar v. Deboo Mundul, 7 W.R. От. 12; 
In the matter of Baroda Kant Pramanick, 10. W. N. 
74 Abdul Gafur v. Queen-Empress, 23 О, 896, 
referred to. 


Appeal, under section 417 of the Code 
of Criminal Procedure, 1898, against the 
acquittal of the aforesaid accused by the 
Court of the Head Quarters Depnty 
Magistrate, Chatrapur, in Criminal Appeals 
Nos. 136 to 143 of 1915, preferred against 
the sentences of the Court of the Tahsildar 
Magistrate of Chatrapur, in Calendar Case 
No. 46 of 1914. 

Mr. T. Prakasam, for the Accused. 


р JUDGMENT. 

OLDFIELD, J.— The Sub-Divisional Magis- 
trate dealt with this case on appeal in 
an unsatisfactory way without finding on 
the majority of the questions of fact and 
with reference only to the law. 

On such findings of fact as we have and 
on those which for the purpose of argument 
we must assume, Ist prosecution witness, 
a surveyor, empowered to survey the Biridi 
Estate under section 17 (a) of Act IV of 
1897, put up some boundary marks on 
what he thought was the estate boundary 
and was engaged in taking measurements 
on what he thought was the estate land, 
when accused “came across” his chain and, 
after asking who he was, told him not 
to measure, Accused, who also removed the 
marks already set up, were charged with 
offences punishable under sections 196 and 
434 of the Indian Penal Code. 

The Magistrate has acquitted the accused 
of the latter offence on the ground that 
the marks were not fixed by а public 
authority, apparently because the marks 
were fixed on land in dispute between the 
Biridi and adjacent Palur estates and in 
the possession of the tenants of the latter, 
and the notification empowering Ist prosecu- 
tion witness did not authorise him to fix 
marks or enter on Palur. This finding, 
however, included nothing as to the owner- 
ship of the disputed land and no adjudica- 
tion that it did not belong to Biridi and, 
therefore, as it stands, was insufficient to 
support the decision. And further, section 
434 deals with all marks fixed by the 
authority of a public servant, such as lst 
prosecution witness undoubtedly was, without 
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distinction between those fixed correctly and 
those fixed incorrectly and without reference 
to the propriety of his exercise of his autho- 
rity in the particular case. This part of 
the decision would, therefore, in any event 
be unsustainable. 

The Magistrate’s reasoning as to section 
186, in accordance with which the case 
has been argued before us, is similarly 
founded though it gains additional plausibili- 
ty from tke fact that lst prosecution witness’s 
conduct in entering on accused’s land, if 
it was accused’s, was prima facie a trespass. 
It was then, however, for decision whether 
accused hada right of private defence and 
whether i& was taken away by section 99, 
Indian Penal Code, or whether, as it 18 
argued, that section is applieable only when 
the publie servant concerned has acted in 
strict accordance with law. On the first 
point, it is not clear, how Ist prosecution 
witness’s intention was among those enunciat- 
ed in section 44., Indian Penal Code, and 
there is no finding that it corresponded 
with any of them. On the second point, 
it is, in my opinion, unnecessary to consider 
the cases from other Presidencies, which 
have been relied on before us, when the 
decisions of this High Court, Queen Empress 
у. Pukot Kotu (1),  Queen-Empress v. 
Tiruchittambala Pathan (2) and Queen-Em- 
press ү. Poomalat Udayan (8), which we 
are bound to follow, are available. They. 
are against the view of the law for which 
accused contend. It is unnecessary, there- 
fore, to say more regarding it than that 
the argument based on accused’s possession 
of a right of private defence gives no 
effect to the words in section 99 “under 
colour of his office, though that act may 
not be strictly justifiable by law.” The 
question, which the Magistrate should have 
considered and must now deal with, is 
whether lst prosecution witness was acting 
in good faith, that is, with due care and 
attention, and the measure of due care 
and attention to be insisted on, depends 
on the circumstances of the particular case 
and in this case, has not yet been 
ascertained. 


(1) 19 M. 349; 1 Weir, 45. 
(2) 21 М. 78; 1 Weir, 123. 
(8) 21 M, 200; 1 Weir, 185, 
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Though the utility of prosecutions such 
as this depends largely on their promptitude, 
the present proceedings were not instituted 
for over four months after the occurrence 
they arose from; and the trial before’ the 
Sub-Magistrate ended over eighteen months 
after it, It is particularly unfortunate that 
we cannot deal with the case finally. In 
the circumstances, however, we must set 
aside the lower Appellate Court’s decision 
and direct a re-hearing of the. appeal in 
the light of the foregoing, with reference 
to the good faith of lst prosecution witness 
and the other questions raised in the appeal 
grounds, but not yet considered. The appeal 
will be re-heard by the District Magistrate 
or any other Ist class Magistrate, to whom 
he may transfer it for disposal, other than 
Mr. В. Ry. D. Ummamaheswar Rao. 

SADASIYA Arvam, J.-- This is an appeal by 
the Government against the acquittal of 
the accused, who were charged under sec- 
tions 186 and 434, Indian Penal Code, with 
having obstrueted a Government surveyor 
from measuring a banjar land situated in 
the boundary between the Biridi Zamin 
Estate and Palur Zamin Estate and with 
removing the field stones planted by the 
said surveyor along what he considered to 
be the boundary line. 

The accused were convicted by the 
Tahsildar Magistrate of Chatrapur after a 
protracted trial, and sentences of fiue were 
imposed on the accused (I find that the 
date of the cbarge sheet is 9rd April 1914 
and the date of the Tahsildar's judgment 
is 26th March 1915, nearly a year later). 

On appeal, the ist class Deputy Magistrate, 
without going into the facts in detail, 
quashed the convictions on the following 
‘conclusions: — 


(1) “The survey of the disputed land 
in the boundary” between thetwo Estates 
“dces not seem to be covered by the notifi- 
cation under section 17 (a)? of Act IV 
of 1897 (the Survey and Boundaries Act) 
“which relates only to the Biridi Estate." 

(2) “The action of the surveyor in 
entering upon and surveying land which, 
from the evidence, appears to belong to 
Palur Estate, is not justified and authorized,” 
there having been “no attempt on the 
side of the prosecution in the case to prove 
clearly and beyond all possibility of doubt 
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that this land belongs to Biridi Estate and 

“mot to the Palur Estate". (I might add 
that the eight accused persons are the 
servants or tenants of the proprietor of 
the Palur Estate.) 

I must say that the finding of the 
Deputy Magistrate on the question whether 
the lands belong to the Biridi or the 
Palur Estates is not satisfactory. 1, however, 
gather from his judgment that he intends 
to find that the lands which were attempted 
to be further surveyed by Р. W. No, 
1 (surveyor) and on which he had planted 
the stones in dispute, did belong to the 
Palur Estate. 

The learned Appellate Magistrate argues 
(see paragraph 6 of his judgment) that, 
the stones having been fixed on land 
which the surveyor was not authorized to 
survey, the land-marks fixed by him do 
not come within the meaning of the 
words “land-marks” fixed “by the authority 
of a public servant” found in section 434, 
Indian Penal Code. He, therefore, acquitted 
the accused of the offence under section 
434, Indian Penal Code. Then he says in 
respëot_ of the offence under section 186, 
that “the removal” (of the stones) “was 
the obstruction for which the appellants 
were found guilty under section 186, 
Indian Penal Code,” and that as the removal 
itself was not an offence under section 434, 
it followed that there was no obstruction also 
under section 186. 

The Deputy Magistrate seems to ignore 
the fact that there is evidence on the pro- 
secution side, not only about the removal 
of the demarcation stones, but also about 
the fact that the surveyor was obstructed 
from taking measurements by some of the 
accused standing across the measuring chain 
and preventing the surveyor from taking 
measurements. The Tahsildar Magistrate 
also has not kept the two facts separately in 
bis mind when writing the concluding por- 
tions of his judgment. Seation 434, Indian 
Penal Code, uses the words “the authority of 
the public servant.” Section 186 uses the 
expression “any public servant in the dis- 
charge of his public function,” An analogous 
section 183 uses the words “the lawful au- 
thority of any public servant.” The Deputy 
Magistrate was evidently of opinion that, 
unless the surveyor was legally authorized 


and was discharging his functions ad 


.to his acts would not be 


surveyor legally and under such due 
authorization, the removal of the land- 
marks fixed by him would not be the 
removal of marks fixed by “the authority 
of the public servant” and that obstruction 
obstruction to 
his “discharge of his public functions” and 
hence the acts of the accused would not 
fall under sections 434 and 186, Indian 
Penal Code. 


So far as section 186, Indian Penal Code, 
is concerned, there are, no doubt, several 
Caleutta desisions [see Abdul Gafur v. 
Queen-Empress (4) and In the matter of 
Baroda Kant Pramanick (5)] in support of 
the view of the Deputy Magistrate. That 
Court has taken a similar view as regards 


offences under section 183 also. [See 
Gunga Narain Poddar v. Deboo Mundul (6), 
Lilla Singh v.  Queen-Empress (7), 
Adhar Midday v. Empress (8).] The 


Bombay High Court in Reg. v. Vyankatrav 
Shrinivas (9) held that if a public servant 
bona fide believed that he was discharging his 
public functions within the scope of his 
authority, even though he was mistaken as to 
the extent of his powers, an obstruction caused 
to him would be punishable under section 
186, Indian Penal Code. This decision was 
approved of in Bhawoo Jivaji v. Muljt Dayal 
(10). In Queen Empress v. Tulsiram (11), 
however, it was held that though a publie 
servant, that is, а surveyor acted in good 
faith under the orders of a Collector in trying 
to measure a land, as the Collector's order 
was wholly illegal and entirely ultra vires, 
the obstruction caused by the accused to the 
survey would not amount ta an offence under 
section 186, indian Penal Code. 


It was held in Queen-Emwress v. Janki 
Prasad (1%) that obstruction to the execution 
of a warrant which was sealed but which 
was only initialled by the officer issuing 
the warrant (instead of being signed) did 


(4) 28 С. 896 

(5) 10. W. N. 74. 

(6) 7 W. В. Cr, 12 

(т) 22 C. 286. 

(8) 5 0. W. N. 391 

(9 7 B. Н. О.В. Or, 50 
10) 12 B. 977. 


3) 
12) 8 A, 293. 
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render the obstruetor punishable under sec- 
tion 186, Indian Peral Code, if the officer 
exeoüting the warrant acted in “good faith.” 

In Madras, it has been held consistently 
as regards offences both under sections 193 
and 186, Indian Penal Code, that the good 
faith of a publicservant would render the 
accused’s act an offence, though the public 
servant was acting illegally. See Weir, lst 
Volume, pages 127 to 129; Queen-Hmpress v. 
Pukot Kotu (1), Queen-Iümpress v. Poumalat 
Udyan (8),  Qusen-Empress v. Tiruchit- 
tumbala Pathan (2) and Queen-Hmupress v. 
Ramayya (18). No doubt, Mr. Justice 
Shephard іп Queen Empress v. 'liruchittam- 
bala Pathan (2) distinguishes the case of 
Lilla Singh v. Queen-Hmpress (7) and does 
not dissent therefrom, but I am of 
opinion that the decision in Quen- Empress v. 
Poomalai Udyam (8) is wholly irreconcil- 
able with the Calcutta decisions. At page 
293, it is said that if the act of the public 
servant, "however irregular and illegal it may 
have been,” was done in good faith under the 
colour of his office an offence under section 
186 would be committed if he was obstructed. 

The Deputy Magistrate has not applied 
his mind to the question whether the 
surveyor acted in good faith. Section 99, 
clause 2, Indian Penal Code, no doubt, 
in terms applies only to the right of private 
defence against the act of a publie servant 
acting in good faith under the colour of his 
office but that section has been held by this 
Court to throw light on and govern the 
interpretation of the expressions “lawful 
authority” and “discharge of public functions’ 
found in sections 183 and 186, Indian Penal 
Code, and I think it is too late to raise the 
question whether it is strictly logical to 
interpret sections 183 and 186 in the light of 
section 99, clause 2. 


As regards “good faith,” we held in a case 
decided very recently that if the public 
servant did not exercise due care and caution 
in arriving at his opinion that be had 
authority to do the obstructed aci, he cannot 
be said to be acting in good faith, 


Even if the surveyor in this case had no 
authority to go upon the Palur Estate lands, 
to measure them and to fix demarcation 
stones upon them, if he, in good faith, believed 


(18) 13 №, 148; 1 Wei 07 
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that he had such authority or that the lands 
were really in Biridi Estate, the obstruction 
to him would fall under section 156, Though 
there is no express decision as regards the 
words ‘authority of a publie servant" used in 
section 434, Indian Penal Code, I think the 
same considerations would apply to an offence 
under that section ag to an offence under sec- 
tions 183 and 186. 


The question whether there was any act of 
obstraction on the part of the accused or 


.some of them to the measurement by the 


surveyor has also been not considered by the 
Deputy Magistrate. Mr, Prakasam for the 
accused argued that the evidence was not 
suüffieient to prove more thana verbal remon- 
strance or representation to the surveyor, but 
this is a question of fact which should be 
decided by the Appellate Magistrate on the 
evidence. The order of acquittal by the 
Deputy Magistrate is, therefore, set aside. The 
District Magistrate himself or any lst class 
Magistrate (other than Mr. Ummamaheswar 
Rao Pantulu} to whom he might transfer the 
appeals for disposal, shall hear the Appeals 
Nos. 136 to 143 of 19150n the file of the Deputy 
Magistrate of Chatrapur afresh in the light 
of the above remarks and dispose of them 
according to law. 


Appeal allowed; 
Case sent back for re-trial. 


ALLAHABAD HIGH COURT. 
Свіла Reviston No. 265 or 1916, 
June 1, 1916. 

Present; — Mr. Justice Walsh. 
MATHURA SAHU-—-APPLICANT 

° versus 
EMPEROR—Oreosite Party, 

Criminal Procedure Code (Act V of 1898), s. 107— 
Order under the section, when justified. 

The mere fact that thero has been a series of 
disputes, litigation and strong fcoling between tho 
parties, thatis to say, there is only a possibility 
of abreach of the peace, is no justification for 
an order under section 107. (р. 185, cois. 1 & 2.] 

Emperor v. Ram Baran Singh, 28 A, 406; A. W. N. 
(19.6) 61; 8 Cr. 1. J. 323; Brijnandun Prasad v. 
Emperor, 20 Ind. Саз. 638; 12 А. L. 1.1246; 16 Or. L. J. 
46; 87 A. 33, Narindra. Bahadur Pal. v. Kiny-Emperor, 
1 X. L. J. 418; 1 Cr. L. J. 696, referred to. 
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Obiter.—1f na Magistrate, dealing with pro- 
ecodings under section 107 of the Criminal Procedure 
Code, possesses knowledge of certain facts 
which he obtains from sources outside the record, 
he should not base his judgment upon those facts 
but should base it upon evidence relevant to the 
case. [p. 165, col, 2.] 

What the law requires to justify an order under 
section 107, Criminal Procedure Code, isa finding 
that thero is а likelihood of a breach of the peace being 
committed, the publie tranquillity being disturbed 
or any wrongful act being done that might occasion a 
breach of the poaco or disturb the public tranquillity. 
[р 165, col. ? ] 

Brjimandan Prasad v. Emperor, 26 Ind. Саз. 635; 12 


. À. L. J. 1246; 16 Cr. L J. 46; 37 А. 33, relied upon. 


Criminal revision from an order of the 
District Magistrate, Basti. 

Messrs. Satya Chandra Mukerji and Rama 
Kant Malaviya, for the Applicant. 

Mr. R  Malcomson (Assistant 
ment Advocate), for the Crown. 


JUDGMENT.—The question in this case is 
whetheran order ought to have been made 
against the applicant, undersection 107, Crimi- 
nal Procedure Code, he being a person who had 

¿been engaged for some time past in disputes 

with his opponents about the boundariesof land, 
such disputes having taken various forms and 
having been fought outin various Courts with 
varying degrees of feeling.  Compendiously 
stated, the facts with regard to the 
relationship of the parties show that there 
has been for some time past a series of 
disputes, litigation, and high feeling. The 
question of principle which is troubling 
me is, whether that condition of things alone 
justifies a Magistrate in interfering under 
this section, merely because he thinks 
either on the one hand that the person 
against whom the complaint is made is 
likely to be the first to break out into 
physical disorder, or on the other hand because 
he thinks that inasmuch as the law 
has provided a section and a remedy it 
is his business to find a victim. Let me 
say that І agree in the first place entirely 
with the authority cited to me by Mr. 
Maleomson, Emperor v. Ram Baran Singh (1), 
where Mr, Justice Richards says that where 
a person forcibly interfered with another’s 
possession of his land апа threatened 
to take possession by force, and the Magis- 
trate found that his conduct was such 
that there was a danger of his committing 
a breach of the peace, there was justification 

(1) 28 A. 406; А, W, N. (1906) 61; 3 Cr. L, J. 823. 
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for interference under this section. On the 
other hand I entirely agree with and 


adopt the observations of Mr. Justice Piggott 
in a more recent case relied on by Mr. 
Satya Chandra, Brijnandanh Prasad v. 
Emperor (2). Two principles are laid 
down in that case, which I adopt. The first 
is as follows. If a Magistrate dealing 
with the proceedings under section 107, 
Criminal Procedure Code, possesses knowledge 
of certain facts which he obtains from 
sources outside the record, he should not 
base his judgment upon those facts but 
should base it upon evidence relevant to 
the case The second principle із as 


follows: “What the law requires to justify 


this order is a finding that these applicants 
were likely to commit a breach of the 
peace or disturb the public tranquillity 
or to do any wrongful act that may 
occasion a breach of the peace or disturb 
the public tranquillity’. Now, as [ have 
pointed out, these disputes have gone on 
for some time and there has been no breach 
of the peace. So far as the findings by 
the two judgments under revision are 
concerned, there have been no threats. 
The first Magistrate directs himself to the 
question who is in the right about the 
boundary dispute, and finds that the ap- 
plicant is wrong altogether. The second 
Magistrate (of the district) in appeal says 
-that if is obviously impossible to give a 
decision. It is a little odd to find two 
gentlemen, one in the Court of first instance 
and the other in the Appellate Court, 
agreeing as to the essential question which 
they had got to decide, disagreeing as to 
the decision, and eventnally agreeing as 
to the result. I think that it is not the 
right question. The right question has been 
correctly stated by my brother Piggott. All 
that the judgments before me show about this 
case is that the lower Courts think there is a 
possibility of a breach of the peace unless some- 
thing is done, because feeling is running very 
high. The answer to allthis is that it bas 
"been going on for some time and there has 
been no breach of the peace. I quite agree 
with Mr. Maleomson that it would be a mis- 
take to say that the Magistrate in sucha 


(2) 26 Ind. Cas. 638; 12 А. І. J. 1246; 16 Cr. L. J, 
45; 97 А. 33, 
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case in administering this section ought fo 
wait until the horse has got out of the 
stable before he shuts the door. But it 
is by no means just to bar the door 
when there is not the slightest ground 
for believing that the horse is leaving the 
stable or the place where he is accustomed 
to rest and feed. I agree with what Mr. 
Justice Blair said in Narindra Bahadur Pal v. 
King-Emperor (3). In this case the Magis- 
trate no doubt has taken great pains. Indeed 
he started the whole case. After some- 
body else had suggested to him that 
it was a proper case for section 107, 
Criminal Procedure Code, he directed the 
Sub-Inspector “to work up a case.” From 
the point of view of industry the result 
does them great credit. The Sub-Inepector 
and the Magistrate have worked up the case 
and have arrived at the conviction for which 
they started to work. The misfortune 
is that they had not the necessary facts 
io justify a conviction and even a 
Magistrate cannot make bricks without 
straw. Mrs Justice Blair pointed out 
that. if the Magistrate in the case with 
which he was dealing “had been in the 
position of a dictator, his conclusion might 
have been a right one.” The present 
case is very like that. The Magistrate 
appears to have acted, not so much like 
a dictator, as like a spiritual father whose 
` duty 16 was to keep his flock in control, and 
in the absence of anything better to 
suit his purpose to find a seapegoat. 
I think the judgment in this case shows 
that the applicant was a scapegoat, and 
that there was no legal evidence on which 
such an order should have been made. 
The application must be allowed and the 
order of the Magistrate set aside. 
. Application allowed. 
(8) 1 A. L. J, 418; 1 Cr. L. J, 696. 
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affected by complainant being also Prosecuting Inspector 
—Perimission, grant of Discretion of Court. 

The fact thatthe complainant in a case is also the 
Prosecuting Inspector of the Court does not deprive 
him of his right to prosecute the case in his private 
capacity as a private citizen. [р. 168, col. 1.] 

Under section 495, Criminal Procedure Code, the 
trying Magistrate has to decide for himself whether 
he should grant or withhold permission to the com. 
plainant to conduct the prosecution and should 
not be guided by the District Magistrate’s opinion 
оп 2 reference. [р. 168, col. 1.] 


Revision of the order of the 2nd Addi. 
tional Magistrate, Bassein, dated the 19th 


July 1916, passed in Criminal Regular 
Trial No. 179 of 1916. 


FAOTS are snfficiently clear from the fol. 
lowing letter of reference by the Sessions 
Judge to the Chief Court :— 

The petitioner, Maung 
Inspector of Police and the Chief Court 
Prosecutor in Bassein. He made a report 
to the Police charging the three respond- 
ents with criminal trespass in his house, 


Pu, is an 


and the Police sent up the case for 
trial under section 451, Indian Penal 
Code. This Manng Pu is the complainant 


in the case as a private individual, and 
there is no connection whatever between 
the case and his offisial position. The 
case is being tried by the 2nd Additional 
Magistrate of Bassein in his Criminal 
Regular No. 179 of 1916. During the 
hearing of the prosecution evidence, Maung 
Pu left the case in the hands of the 
Court Prosecutor ordinarily employed in the 
Magistrate’s Court. When the defence 
evidence was to be taken he claimed to 
cross-examine the witnesses. The Magistrate 
referred the matter to the District 
Magistrate for orders, and the District 
Magistrate wrote: ‘If Maung Pn is interested 
in the case he had better not conduct 
the case as Public Prosezutor. Some one 
should be got to prosecute.’ 

On this order the Magistrate refused to 
allow Maung Pu ‘to crose-examine the 
witnesses, although on this occasion it 
was made clear that he wished to do so 
as the complainant in the case and not 
in his official capacity. It may be. that 
prior to this last occasion this fact was 
not made so clear. 

Maung Pu now applies for revision of 
this order and that he may be allowed 
to cross-examine the defence witnesses, 


е 
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Leaving aside the question of his jurisdic- 
tion to pass any order, there is nothing 
to be said against the District Magistrate’s 
order. It is undoubtedly right that Maung 
Pu should not prosecute in his official 
capacity a case in which he is himself 
the complainant. 


Bat the question is whether Maung Pu as 
the complainant should not be allowed to 
conduct the prosecution on his own behalf, 
The matter is governed by section 495, 
Criminal Procedure Code, which leaves it to 
the discretion of the Magistrate. But 
such discretion must, of course, be exercised 
in a judicial manner, and the Magistrate 
should, in case of dispute, give adequate 
reasons for his order, whether he grants 
or refuses permission to conduct the pro- 
secution to the person applying to do so. 
In this case the Magistrate’s discretion 
has not been exercised in a judicial manner. 
He has evaded the point in issue and 
has sought refuge in an` order of the 
District Magistrate which does not deal 
with that point. 


The Pleader for the respondents argues 
that Maung Pu should not be allowed to 
conduct the prosecution even in hig private 
capacity, because he is interested in the 
case. He contends, indeed, that no private 
complainant should be allowed to conduct 
personally any prosecution, though he may 
be allowed to do so through a Pleader, 
because such Pleader would have no personal 
interest inthe case. I cannot agree with his 
argument. It is perhaps possible that in 
certain circumstances a private person not 


interested in the case might be allowed 
to conduct the prosecution, but the 
circumstances would need to be very 


special and such a case would very seldom 
occur, Normally, the only reason for 
allowing a private person to conduct the 
prosecution із that he is interested 
in the oase. If that fact is to be held 
a reason for not allowing him to pro- 
secute, the Legislature might have laid down 
simply that no private complainant should 
conduct the prosecution except by Pleader. 
Instead, it is provided that any person 
conducting the prosecution may do so either 
personally or by Pleader. In actual prac- 
tice’ private complainants do not very 
often conduct their cases personally, but 
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they frequently do so by a Pleader. In 
such cases their right to do so is accepted 
as a matter of course, and permission is 
tacitly granted. The Pleader {for respondents 
argues that in such cases permission is in 
effect given to the Pleader, but I am unable to 
agree. In fact Ње complainant is allowed to 
prosecute by a Pleader, and it appears from 
his authorisation of the Pleader that the 
latter has no locus standi whatever. If 
a Pleader came into Court to prosecute 
under instructions from an outsider, the 
question whether he would be allowed to 
prosecute would depend not on his own 
fitness but on the fitness of his client. 

To hold that while a complainant may 
almost as a matter of course prosecute 
through a Pleader, he may not in any 
circumstances do во personally, would 
inflict a serious disability on those too poor 
to be able to afford a Pleader. And 
apart from this there is no reason why a 
person who may be able to afford a 
Pleader, should be compelled to engage one 
if he prefers to conduct his case himself. 


It is further argued in this case that 
the defence may be prejudiced if Maung Pu 
is allowed to cross-examine the defence 
witnesses, inasmuch as 16 may become neces- 
sary to recall him as a witness after they 
have been examined. This is very far-fetched 
and І cannot regard it аз a suffizient reason 
for refusing permission. The  argumant 
would apply equally in every case. 

The fact that Maung Pu happens to be offi- 
cially a Court Prosecutor does not seem to 
me to affect the question. His private 
personal rights have been invaded and he 
has the same rights as any other private 
citizen, quite irrespective of his official posi- 
tion. There is perhaps no great diffarence 
between his prosecuting privately and his 
doing soin his official capacity, but in the 
former case he would not exercise any of his 
official powers. 


The case itself is nota very important 
one, but it raises, I think, an important 
question of principle. Prima facie the com- 
plainant in a case is the person who has the 
strongest claim to be allowed to conduct the 
prosecution privately and, in my opinion, he 
should be allowed to do so unless there are 
adequate reasons for refusing to allow him 
to dosa. Tomy mind no adequate ground 
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for refusing permission has been put for- 
ward. 

T, therefore, submit the proceedings to the 
Chief Court with a recommendation that the 
Magistrate’s order be set aside and that he 
be directed to allow the petitioner, Maung 
Pu, to conduct the prosecution hereafter. 

I have stayed proceedings in the case 
pending further orders.” 

ORDER.—-I concur in the learned Sessions 
Judge’s remarks. The fact that Maung Pu is 
a Prosecuting Inspector does not deprive him 
of his rights as a private citizen, and it is 
only in his private capacity that he asks for 
permission to prosecute in this case. Не isa 
complainant who alleges that the accused per- 
sons have committed criminal trespass in his 
house. Under the provisions of section 495, 
Criminal Procedure Code. the trying Magis- 
trate had to decide whether there were suffi- 
cient grounds for withholding the permission 
asked for. The only reason he gave, namely, 
that the District Magistrate would not allow 
Maung. Pu to cross-examine the defence 
` witnesses, had no force at all; for in the first 
place, the District Magistrate had no jurisdic- 
tion to allow or disallow cross-examination,and 
in the second place, the District Magistrate’s 
order was based on the misapprehension that 
Maung Pu wanted to conduct the prosecu 
tion as Public Proseentor. 

The Magistrate’s order is setaside and 
Maung Pu will be allowed to conduct the 
prosecution, and to cross-examine the defence- 
witnesses. 


Order set aside, 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 356 or 1916. 
August 1, 1916. 
Present:—Mr, Justice Twomey. 
ABDUL MAJID —A»PELLANT 
versus 
EMPEROR- Respronpent. 
Penal Code (Act XLV of 1860), s. 482— Trade mark, 


infringement of— Merchandise Marks Act IV of 1889), 
s. 16— Limitation — Ácquiescence. 

There is nothing in section 15 of the Marchandise 
Marks Act to prevent a prosecution under section 
482, Indian Penal Code, provided that the infringe. 
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ment alleged against the accused is in point of 
time cS the period limited in the section. [ p. 169, 
col. I. 

Tho owner of n trade mark cannot stand by for 
several years while his trade mark is being infringed 
continuonsly, and then bring a criminal case in 
respect of somo recent instance in which there has 
been an infringement. [p. 169, col. 1.] 

Mahomed Jewa Molalla у Н. 8. Wilson, 10 Ind. 
Cas, 787; 4 Bur. L. Т. 83; 12 Cr. L. J. 246, referred to. 

If the goods of a inanufaeturor have, from tho 
mark used by him, become knéwn in the market by 
a particular name, the adoption by a rival trader 
of any mark which would cause his goods to bear 
the same name m the market may be as mucha 
violation of the rights of that rival as an actual 
copy of his device; for he causes it to be believed 
that the goods, so marked, are the manufacture of 
the other trader. In such cases the dissimilarity of 
the riva] marks cannot bo relied upon as a completo 
defence [p 170, col. !.] 

Seixo v. Provezende, (1865 1Ch.App. 192; 2 Jur. 
(x. s.) 215: 14 D. T. 314; 14 W В. 357, referred to. 

A trade-mark applied to his shirts by a shirt-maker 
may constitute an infringement of a trade mark 
applied by another trader to his twill. |р. 170 col. 1.] 


Eno v. Dunn, (1890) 15 A. С. 252; 68 L. Т. 6; 39 W. 
R. 161, referred to. 
Mr. B. Cowasjee, for the Appellant. 


JUDGMENT.—The appellant, Abdul 
Majid, has been convicted under section 
482, Indian Penal Code, for using a false 
trade mark, and has been sentenced to pay 
a fine of Rs. 150. Heisa shirt-maker and 
has been selling his shirts with tabs 
bearing a device of balls and a bird two 
geographical hemispheres with a spread 
eagle above them. The Buckingham Mills 
Company, Madras, have for many years past 
been manufacturing twill and selling it with 
a trade mark of one geographical hemisphere 
with a sailing ship upon it. Their twill is 
known in the Burmese market as “bawlon 
#asezk” or  ball-mark twill. The case 
brought against the appellant by Messrs. 
Steel Brothers, who are agents of the 
Buckingham Mills Company, is that the use of 
the two hemispheres on Abdul Majid’s shirt 
tabs has cansed his shirts to be known as 
ball-mark shirts and purchasers have been 
misled by these tabs into thinking that they 
are buying shirts made of the ball mark 
twill manufactured by the Buckingham Mills 
Company. The District Magistrate, Rangoon, 
who tried the case, found on the evidence 
produced by the complainants that shirts of 
material which was not ball mark twill 
but with the aceused's trade mark on them, 


were being sold as “bawlon taseck” or ball’ 


` the prosecution 
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mark shirts, that is to say, that the the mark then, and their employees, who 


appellant adopted a mark which caused his 
goods to be known by the same name in the 
market as shirts of Buckingham Mills 
twills, The District Magistrate also found 
that the appellant had failed to discharge 
the burden of proving, under section 482, 
that he acted without intent to defraud. 


Tt was contended by the accused that 
was barred by limitation 
under section 15, Merchandise Marks Act, 
1889. It appears that shirt tabs similar 
to those used by the accused had been used 
by another trader of the same name in 
1914. Complainants objected, and the trader 
therenpon undertook to alter his mark by 
eutting out the two hemispheres, leaving 
the figure only of the spread eagle, What 
ihe complainants allege in the present 
prosecution is a fresh infringement by a 
different person and I can see nothing 
in section 15 to prevent such prosecution, 
provided that the infringement alleged 
against the aceused-was in point of time 
within the period limited in the section. It 
clearly does fall withinit,for the accused began 
to use the offending tabs only 5 or 6 months 
before the prosecution. I adhere to the opinion 
expressed in Mahomed Jewa Motalla v. H. 
S. Wilson (1) that the owner of & trade mark 
cannot stand by for several years while his 
trade mark 1s being infringed continnously 
and then bring a criminal complaint in 
respect of some recent instance in which 
there has been an infringement. But that 
isnot the ease here. Several Indian shirt 
sellers, called for the defence, give evidence 
that the offending mark has been used by 
them for from one year to 2$ years without 
protest from Steel Brothers. But these 
witnesses are all men in the same way of 
business as the accused and are, therefore, 
to some extent interested in the result of 
the prosecution. There is no reason to doubt 
that the offending mark has been in use for 
several years on various articles such as 
boots and shoes and different kinds of cloth. 
But I think the evidence falls short of 
establishing the open use of this mark on 
shirts. The steps taken by Messrs Steel 
Brothers in 1914 show that they objected to 


(1) 10 Ind. Cas, 787; 4 Bur. .. T. 88; 12. Cr. L, J. 


“in np-eonttry bazars. 


appear as witnesses in this case, have 
sworn that they had no information that 
any one was using the mark on shirts 
again until ‘hey discovered the use of it 
by the accused. I am, therefore, satisfied 
that the prosecution was not barred by 
limitation. 


Evidence was given for the prosecution of 
several purchasers of shirts of the accused’s 
manufacture not oniy in Rangoon, but also 
The witnesses asked 
for ball shirts or ball mark shirts, and what 
they got was shirts not of ball mark twill 
but shirts of other material with the 
accused’s tabs on them. This evidence is 
all open to the objection that the witnesses 
went to the various shops for the express 
purpose of getting evidence for this case, 
but there is no reason to suppose that any 
of itis deliberately false evidence and it is 
sufficient, in my opinion, to establish, prima 
facie at any rate, that if уоп went into a 
shirt shop and a+-ked fora ball mark shirt, 
you would as likely as not be sold а shirt 
which was not of the Buckingham Mills twill 
but which had the acensed’s tabs on it. 
There is also the evidence of several shirt- 
traders who state that they sell the acenaed's 
shirts as ball mark shirts, and find i£ 
profitable to offer for sale as ball mark 
shirts these shirts of the accused, and not 
shirts made of the complainants’ twill, 
The shirt dealers called for the defence on 
the other hand say that the acensed’s mark 
isknown not as the ball mark but аз the 
bird mark. They also say that if a pur. 
chaser wants .one of Steel's shirts he will 
not look at the tabs but will look for the 
ball and ship stamp, which is to be found 
on every yard of the Buckingham Mills twill. 
It is significant, however, that when Maung 
To, theonly Burmese shirt-seller who was 
called for the defence (D. W. No. 8), was 
shown a shirt with « ship and ball tab on the 
neck band (Ze,a tab reproducing the design 
of the complainants’ mark) he said, “I infer 
that it isa ‘bawlon’ shirt, If the ‘bawlon’ 
mark is put on the worst twill in the market 
it becomes a ‘bawlon’ shirt". This would 
indicate that purchasers generally are 
con ent to look at the tab on the neck band 
of the shirt and if they find a ball on the 
tab do not require further evidence that the 
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shirt isa ‘bawlon’ shirt. I think it unlikely 
that the defence witnesses are speaking the 
truth when they say that the accused’s 
mark was known as the bird mark, The 
evidence for the prosecution on this point 
appears to be more probable. The com- 
plainants’ mark is not known as the ship 
mark but as the ball mark. In the 
accused’s mark also the more conspicuous 
feature consists of the two hemispheres, and 
not the bird surmounting them, I think 
there can be no reasonable doubt that the 
shirts with the accused’s mark on them were 
being bought and sold as bawlon taseil? 
or ball mark shirts. 

The complainants admittedly have an 
exclusive right to their mark of a ball and 
ship as a trade mark for their twill, and 
itis also beyond dispute that twill marked 
in this way is knownin the market as 
'bawlon taseik’ or ball mark twill. The 
English саве of Seizo v. Provezende (2) is 
sufficient authority for the proposition that 
if the goods ofa manufacturer have, from 
the mark he has used, become known in the 
market by a particular name, the adoption by 
a rival trader of any mark which would 
cause his goods to bear the same name in the 
market may be as much a violation of the 
rights of that rival as an actual copy of his 
device. In such cases the dissimilarity of the 
rival marks cannot be relied upon asa complete 
defence. It follows, I think, that a trader who 
marks his goods with a mark which is reason- 
ably calculated to pass by the same name as that 
by which another trader’s goods are known 
in the market, uses a false trade mark within 
the meaning of section 480, Indian Penal 
Code, for he thereby causes it to be believed 
that the goods so marked are the manufacture 
of the other trader; in other words, he deceives 
purchasers as to the source of the goods. 

Nor can] attachany weight to the argument 
that there is mo infringement in this 
ease because a length of twill is a different 
kind of commodity from в shirt. Every one 
knows that twill is used largely as a 
material for shirts. Ib does not cease to be 
twill because if is cut up into lengths and 
stitched together to forma shirt. On this point 
it is sufficient to refer to the case of Eno v. 


Dunn (8), in which the plaintiff was the 
(2) (1865) 1 Ch. App. 192; 12 Jur. (N. s.) 215; 14 
L. T. 814; 14 W. R. 357. 
(8) (1890) 15 A, 0, 252; 68 L, T, 6; 39 W. R. 161. 
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proprietor of the well-known medicine Eno’s 
Fruit Salt and the defendant wasa manufactur- 
er of baking powder. The defendant was pro- 
hibited from using the words “Fruit Salt” in 
connection with his baking powder. The 
present case is very mush stronger, for an 
effervescing aperient medicine is not usually 
regarded as a possible ingredient of baking 
powder, but twill is one of the commonest 
materials for shirts. : 


І am satisfied that the accused has infring- 
ed the complainants’ rights by selling shirts 
with the bird and balls tab, and it is probable 
that a Civil Court would grant an injunction 
on the evidence produced in thiscase. But it 
has further to be decided whether the accused 


acted without intent to defraud, In connec- 
tion with this part of the case it is 
to be observed that the prosecution 


was instituted by the complainants against 
Abdul Majid in the belief that he was 
the person who used these same tabsin 1914 
and who, when Steel Brothers protested, gave 
an undertaking not to use the tabs any longer. 
Tf the case had been against that Abdul Majid 
there could hardly be room for doubt as to 
his intent to defraud. It was only after this 
case had begun that the complainants dis- 
covered that the Abdul Majid whom they were 
prosecuting, was a differrent man, who ap- 
parently has no connection with the Abdul 
Majid of 1914. The complainants, however, 
persisted in the prosecution. They gave the 
accused no opportunity, such as they gave 
the cther Abdul Majid in 1914, of avoiding 
prosecution by abandoning the nse of the 
ball mark tabs. But they were not bound 
іп law to give him this opportunity. They 
had warned one man in 1914, and there is 
reference in the evidence to an earlier in- 
fringement by another man in 1908, which 
also ceased when Steel Brothers took steps 
against the offender. They might reason- 
ably argue that they cannot be expected to 
keep on warning one shirt-maker after an- 
other, and that they considered it necessary 
for the protection of their interests to take 
the drastic course of a criminal prosecution. 
The complainants knew that these tabs were 
not the invention of the accused. They knew 
that the bird and ball mark belonged criginal- 
ly to Suleiman Cassim Mulla. They had 
learnt this in 1914 and they seem to have 
been somewhat remiss in making no enquiries 
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from Suleiman Cassim Malla and in not warn- 
ing him against supplying these tabs to shirt- 
makers. Itappears that these tabs had been 
imported from Germany, for the first time in 
1913, and had been sold to many traders 
besides the accused, and not only to shirt- 
makers, but to dealers in boots and shoes and 
cloth of various kinds. There can be no doubt 
that this mark was in common use, though 
it cannot be held established that ib was 
used for shirts in 1916 by anyone but the 
accused The history of the introduction 
does not suggest that there was originally 
any intention of using it to steal the com- 
plainants’ twill trade. The witness Ebrahim 
Hussain Mulla stated that he copied the 
design of two hemispheres and a spread 
eagle from an insurance calendar of a Ger- 
man firm. He could not produce the calen- 
dar in the District Magistrate’s Court and 
his story was not believed. But an insurance 
policy of the German firm, J. Hemkon, was 
produced at the hearing of the appeal, and 
at the head of this insurance policy is the 
very design referred to. There is no reason, 
therefore, to disbelieve the witness’s evidence 
as to how he came by the design. But, 
though the design was apparently not 
introduced into Burma for fraudulent pur- 
poses, this is not sufficient to absolve the 
accused under section 482. When the mark 
came into actual use in Burma it acquired 
the name of the ball mark, and the head 
and front of the accused shirt-maker’s offend- 
ing is that he attached to his shirts these 
tabs which had come to be known as ball 
mark, although as a shirt-maker he must 
have been aware that the complainants’ twill, 
was widely known as ball mark by reason 
of the stamp of a ship and ball impressed on 
it. He cannot have been ignorant of the 
fact that the ball mark tabs were selling 
his shirts for him on the strength of the 
reputation which had long ago been acquired 
by the complainants’ twill as ball mark 
twill, I think the District Magistrate was 
justified in finding that the accused had failed 
to prove that he acted innocently. The ap- 
peal is, therefore, dismissed. 


Appeal dismissed. 
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PUNJAB CHIEF ‘OURT. 
Churursan Revistoy Parros No. 330 or 1916. 
` June 22, 1916. 
Present: —Mr. Justice Chevis and 


Mr. Justice Broadway. 
ABDUL AZIZ —PzrtrioNER 
versns 
EMPEROR — RESPONDENT. 

Criminal Procedure Code (Act V of 1893), ss. 4 (m) 
100, 200, 476, 552—" Judicial proceedings," meaning of 
—Inquiry under s. 100, whether judicial proceeding 
—Oaths Act X of 1873), ss. 4, 5, 14— ‘ourts, power 
of, to administer oath—Hvidence Act I of 1872), з. 8 
—Magistrate, whether “Court.” | 

Section 4 of the Oaths Act authorises all Courts to 
administer oaths and affirmations in discharge of 
the duties or in exercise of the powers imposed 
or conferred upon them by law, and according to 
section 3 of the Evidence Act the word “Court” 
includes all Magistrates. [p. 173, col. 1.] 

Quære. -Whether this definition applies to the 
Criminal Procedure Code. [p. 173, col. 1.] 

Queen- Empress v. lulja, 12 B. 86 at p. 42; Atchhayya 
v. Gangayya, 15 М. 138 (F. B 2 M. L. J 64; Krishna. 
mal v. Krishnaiyangar, 15 Ind. Cas. 659 (F. B. 
(19.2) M. W.N 473:23 M L.J.50; 13 Cr. L. J 
508; Qucem-Empress v. Ram Lal, 16 А. 141; A W. N. 
(1883) 59, referred to. 

A Magistrate is ordinarily empowered to administer 
oaths or affirmations. [p. 173, col. 2.] 

Loftus Othay Clarke v. Brojendra Kishore Roy 
Chowdhury, 16 Ind Cas. 501; 39 С. 953 at p. 966, 23 
M, L. J. 32; 16 С. W. N. 865; 12 M. L. T. 171; 10 A, 
L. J. 198; (1912) M. W. N. 760; 14 Bom. L. R. 717; 16 
O. L 7. 281; 13 Cr. L. J. 698 (P. C.) referred to. 

Sections 200 amd 552, Criminal Ргогейпге Code, 
do not authorise Magistrates to administer oaths, 
but recognising the authority to administer oaths, 
lay down the procedure to be followed by Magis. 
trates in administering oaths in certain cases. “Lp. 
173, col 2.] 

Where a Magistrate has before him an application 
under section 100, Criminal  Procodure Code, 
containing the allegations that are required by the 
section and asking him to issue a search warrant 
under it, it is incumbent on such M agistrate to 
satisfy himself that there is some foundation for the 
application, and in order to enable him to so 
satisfy himself, he would be acting within his powers 
in making an enquiry, and such enquiry would be s, 
"judicial proceeding." [p. 175, cols. 1 & z.] 

Hari Charan Singh v Queen-Empress, 27 O. 455; 4 
C. W. N. 249; Queen- Empress v. Tulja, 12 B. 86; Queen- 
Empress v. Sheodihal Rai, 6 A. 487; A. W. N. (1884) 
214; Ilam Din v. Emperor, 9 Р. R. 1908 Cr; 29 Р, W. 
R. 1908 Cr; 8 Cr. L J 260, distinguished. 

- Queen- Empress у Alagu Kone, 6 M. 421; 1 Weir, 
176; 2 Weir, 142; 1 Weir, 822; Queen-Empress v. Piru- 
narasimha Chari, 9 М 18; 2 Weir, 531; 2 Weir, 94; 
Queen- Empress v. Manaji, 14 В 331; Emperor v. Vish- 
wanath Krishna Sathe, 8 Bom. L, R. 589; 4 Cr L. J. 
183; Emperor v Kuna Saha, 28 А. 89; А. W. N. (1905) 
195; 2 A. L J.717;2 Ог. L. J. 454; Gurameah v. 
Emperor, 13 Ind. Cas. 1093; 39 ©. 403; 16 O. W. N, 

7836; 13 Cr. L. J. 186, referred to, 
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In the course of such judicial proceeding the Magis- 
trate is empowered to examine persons on oath and 
such persons are bound to take the oath under section 
5 of the Oaths Act, and under section 14 of that Act 
are bound to stato the truth. [p. 175, col. 2.] 

Lalu v. Queen-Empress, 2 P. R. 1893 Or., distin. 
guished. 

Mahomed Jackariah § Co. v. Ahmed Mahomed, 15 C. 

` 109, referred io. 


Petition for revision, under secticn 439 of 
the Criminal Procedure Code, of the order 
of the Sessions Judge, Jullundur, dated the 
lst February 1916, confirming that of the 
Magistrate, Ist class, Jullundur, dated the 
4th January 1916, sanctioning prosecution 
of the petitioner. 

Mr. Obedullah, for the Petitioner. 

Mr. C. Bevan Petman (Government Ad- 
voeate), for the Respondent. | 

JUDGMENT.—On the 21st December 
1915, Abdul Aziz, the petitioner in this 
case, filed an application before б. M. Jacob, 
Esquire, І. О S..a Magistrate of Ње Ist 
elass at Jullundur, which purported to be 
under section 109, Criminal Procedure Code. 
In that application Abdul Aziz alleged 
that his daughter Rahmat Bibi and his son 
Fazl Karim, both minors, were detained in 
the house of one Fateh Din» who was 
wrongfully restraining them. I$ was prayed 
that a warrant should be issued under 
section 100, Uriminal Procedure Code, and 
that the. said children should be taken 
from Fateh Din’s house and brought before 
the Court. 

Mr. Jacob examined the petitioner on 
oath and he then stated that the age of 
the daughter was 134 years and that of the 
son 102 years. Mr. Jacob thereupon issued 
a warrant inthe usual form under section 
100, Criminal Procedure Code, In com- 
pliance with this warrant the two children 
were taken from the house of Fateh Din 
aud brought before Mr. Jacob on the 4th 
January 1916. 

It was then discovered that the daughter 
Rahmat Bibi was obviously ab least 17 
years of age, and Fazl Karim 13 years or 
more. Rahmat Bibi stated that she was 
living with Fateh Din as she had been 
married to him a fortnight or so previ- 
ously. 

Mr. Jacob accordingly found that the 
girl and the boy were content to live with 
Fateh Din and declined to pass any further 
orders in the matter. 


` of this Court. 
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On the same day, Ze, on the 4th 
January 1916, he passed an order (purport- 
ing to be under section 195, Criminal Pro- 
cedure Code, bnt obviously passed under 
section 476, Criminal Procedure Code) 
sanctioning the prosecution of the petitioner 
under section 193, fndian Penal Code, for 
having made a false statement on oath 
before him with regard to the respective 
ages of Rahmat Bibi and Кал] Karim. The 
case was sent to the District Magistrate 
for orders. Abdul Aziz appealed to the 
Sessions 
notice that the order having really been 
passed under section 476, Criminal Proce- 
dure Code, was not appealable, and going 
into the merits declined to interfere. 


The petitioner has come up to this Court 
under section 439, Criminal Procedure Code, 
mainly on the ground that the proceedings 
under  seetion 100, Criminal Procedure 
Code, were not “judicial proceedings” 
and, therefore, Mr, Jacob had no power 
to administer any oath to him. The case 
was first heard by a single Judge who, con- 
sidering it necessary to have an authoritative 
decision on the point as to whether proceed. 
ings under section 100, Criminal Prccedure 
Code, were or were not “judicial proceed- 
ings,” referred the matter to a Division Bench 
For the petitioner we have 
heard Mr. Obedullah and the learned Govern- 
ment Advocate has addressed us on behalf of 
the Crown. 


Mr. Obedullah drew ourattention to sections 
86, 200 and 552, Criminal Procedure Code, 
and cited Hart Charan Singh v. Queen- 


“Empress (1), Queen-Hmpress v. Tulja (2), 


Queen Empress v. Sheodihal Rai (8) and 


Ilam Din v. Emperor (4). 


Mr. Petman contended that the sections 
referred to did not support Mr. Obedullah's 
contention and cited Queen-Empress v. Alagu 
Kone (5), Queen-Empress v. Tirunarasimha 


(1) 27 O. 455: 4 С. W. N. 249, 

(9) 12 B. 36 at p. 42. 

(х) 6 A. 487; А. W. N. (1884) 214. 

(4. 9 P. R. 1908 Cr.: 29 P. W. R. 1908 Or; € Cx. L. 
J. 260. 

(5) 16 M. 421; 1 Weir, 175; 2 Weir, 142;1 Weir, 
822, 


udge, Jullundur, who failed to. 
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Chari (6), Queen-Hmpress v: Mamaja (7), 
Emperor v. Vishwanath Krishna Sathe (8), 
Emperor v. Kuna Saha (9) and Gurameah v. 
Emperor (10). He contended that the 
proceedings were “judicial proceedings,” 
and that even if they were not, Mr. Jacob 
was empowered to administer an oath to the 
petitioner, who was then bound to make a 
true statement. 

Both the learned Counsel referred to Act 
X ot 1873 the Indian Oaths Act). 

If we understood Mr. Obedullah aright, 
his contention was thata Magistrate or 
Court has ‘not, ordinarily, any power to 
administer an oath to any person except 
ii the course of a trial of, or iu- 
quiry into, an offence and that when 
the Legislature considered it expedient that 
a Magistrate should be given power to 
administer: an oath in any other pro- 
ceeding, it gave that power specifically. As 
instances of such powers being specially 
conferred he referred to sections 200 and 552, 
Criminal Procedure Code, (He also referred to 
section 86, Criminal Procedure Code, but we 
are unable to understand with what object, 
nor can we see that that section baseny bear- 
ing on the point before ns.) 

Turning to section 4 of Act X of 1873 we 
find that all “Courts” are authorised to 
administer oaths and affirmations in discharge 
of the duties or in exercise of the powers 
imposed or conferred upon them by law. : 

The Criminal Procedure Code contains 
no definition of the word “Court” nor is a 
definition of it to be found iu the General 
Clauses act (X of 1897), but according 
to section 3 of the Indian Evidence act 
the word “Court” includes all Magistrates. 
Whether this definition can be held to 
1 apply to the Oriminal Procedure Code: or 
nof. isa matter on which there are eon- 
flicting decisions [see Queen-Empress у. Tulja 
(2), Atchhayya v. Gangayya (11), Krishnamal 


(6) 19 M. 18; 2 Weir, 591; 2 Weir, 94. 

(7) 14 B: 881. 

(8) S Bom. L. R. 589; 4 Cr. L. J. 183. 

(9) 28-A. 89; A. W. N. (1905) 195; 2 Cr. L, J. 454; 
2A L.J. 17 

(10) 13 Ind. Cas, 1002; 39 C. 403; 16 C. 
336;13 Or. L. J. 156. 

(11) 18 M, 138 (V. B.); 2 M. D. J. G, - 


W. N. 
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! v. Krishnatyangar (12) aud Өнееп-Етрғеѕѕ v. 


Ram Lab (13) J]; but we may at any rate take 
that definition as a guide, and we consider 
that a Magistrate must be held to be 
included in the words “Court” as used in 
the Indian Oaths Act. We may їп this 
connection refer to section 6, Criminal Pro- 
cedure Code, which prescribes the classes 
of Criminal Courts in British India ‘and 
includes the Courts of. Magistrates [see also 
Loftus Otway Clarke v. Brojendra Kishore Roy 
Chowdhury (14)]. 1% would thus seem beyond 
question that Mr. Jacob as a Magistrate 
is ordinarily empowered to administer oaths 
or affirmations, 

Section 200, Criminal] Procedure Code, 
does not, as contended by Mr. Obedullah, 
authorise a Magistrate to administer an 
oath, but lays down the procedure that a 
Magistrate is bound to follow where he 
takes cognizance of an offence on com- 
plaint. 1t is mandatory and directs that 
such Magistrate “shall at once examine 
the complainant upon oath.” In faet it 
recognises that a Magistrate has the power 
to administer an oath and directs that the 
Magistrate shall exercise that power at a 
particular time, namely, at once, te, as 
soon аз the complainant appears before 
him. 

Similarly section 552, Criminal Proce- 
dure Code, confers on the Magistrates 
specified therein (and no others) specific 
powers to pass certain orders of š very 
special nature and directs that these powers 
shall not be exercised except upon а com- 
plaint made on oath. Here again the 
authority to administer an oath is recognis- 
ed, and the exercise of the power already 
possessed by the Magistrates is made com- 
pulsory as a condition precedent to the 
issuing of the special orders therein con- 
templated. 

We agree, therefore, with the learned 
Government Advocate and consider that 
these two sections in no way support Mr. 
Obedullah's contention. In fact it seems 
tous that they refute that contention to 
a very large extent. 

(12) 15 Ind. Cas .652 (F. B.N; (1912) M. W. N. 
478; 23 M. L. J. 50; 18 Cr. L. J. 508. 

(13) 15 A. 141; А. W. N. (1885) 59. 

(14: 16 Ind. Cas 501; 39 C. 953 at p. 986; 23 M. L. 
J. 82; 16 C. W N. 865; 12 M. L. T. 171; 10 A. L. J. 193; 
(1912) M. W. N. 760: 14 Bom. L, R, 717; 16 C. L.J, 
231; 13 Cr. Le J. 693 (P. C.). 
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The rulings cited at the Bar by both the 
learned Counsel are admittedly not directly 
in point. 


In Hari Charan Singh v. Queen-Empress 
(1) Hari Charan had been charged with 
a breach of the Coolie Emigration Act, and 
had been acquitted on the ground that he 
was not responsible, being the servant of 
some one who might have transgressed the 
law. After Hari Charan bad been acquitted, 
the Magistrate examined him on oath with 
a view to ascertaining if there were any 
ground for taking action against the master. 
Subsequently the master was summoned to 
appear before the Magistrate, and at the 
trial Hari Charan was examined as a 
witness, when he contradicted the statement 
he had already made to the Magistrate on 
oath, Hari Charan was prosecuted for 
perjury and convicted, but the High Court 
held that the Magistrate was not authorised 
to administer any oath to him when he 
made his first statement. We have, however, 
grave doubts as to the correctness of this 
decision, and find that it was considered in 
Emperor v. Vishwanath Krishna Sathe (8) 
and practically dissented from. 


-In Queen-Empress v. Tulja (2) the question 
before the Court was whether a Sub-Registrar 
wasa ‘Conrt? and it was held that he was 
not. Mr, Obedullah referred us to page 42 
of tho report, where occur the following 
words: “An inquiry is judicial if the 
object of it is to determine a jural relation 
between one person and another, or a group 
of persons;...but even a Judge acting without 
such an object in view is not acting 
judicially.” 5 

` From this it was contended that in issuing 
the warrant Mr. Jacob was not acting 
judicially and, therefore, was not authorised 
to administer an oath. This question was, 
however, not before the Court and this 
decision is not an authority for the proposi- 
tion advanced, 

In Queen- Empress. v. Sheodihal Rai (8) it 
was held that the proceedings of а Magistrate 
under section 88 of the Criminal Procedure 
Code were not ‘judicial proceedings" in the 

sense of section 4 (d) of that Code. 

š As pointed out, however, in Лат Din v, 
Emperor (4), the definition of this expression 


has been amended, the word ‘includes’ having . 
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been substituted for the word "means" and, 
therefore, it was held by this Court that the 
term "judieial proceeding" was no longer 
limited to proceedings in which evidence may 
be taken оп oath. 

The rulings cited by Mr. Obedullah do not, 
in our opinion, support his argument and 
cannot assist us in the decision. of the 
matter. 

In Queen-Hmpress v. Alagu Kone (5) it was 
held that а Magistrate acting under section- 
164, Criminal Procedure Code, has power to 
administer anoath. This ruling was follow- 
ed in Emperor v. Vishwanath Krishna Sathe 
(8) already referred ta above. In Queen- 
Empress v. Tirunarasimha Chari (6) it was 
held that a Magistrate making an inquiry 
preliminary to the issue of an order under 
section 144, Criminal Procedure Code, was 
acting in a stage ofa judicial proceeding. 
In Queen-Empress ү, Матай (7) it was 
held that whena Magistrate acted. under 
section Sof the Reformatory Schools Act 
(V of 1876) he was empowered to take 
evidence as to the age of the prisoner, 
although the words in the section itself 
merely were “if he thinks the offender is 
under the age of sixteen years.” 

In Emperor у. Kuna Saha (9) Kuna Sah 
presented a petition to the Deputy Commis- 
sioner of Almora, alleging that a subordinate - 
official had been guilty of certain acts: of? 
extortion. An enquiry was made into the 
truth of the allegations by a: Magistrate. 
It was held that the inquiry was a Judicial 
proceeding. 

Gurameah v. Emperor (10) is a - case 
under section 552, Criminal Procedure 
Code, and has no bearing on the Yrešent а 
case. d 

From these rulings i$ would appear that 
in proceedings under sections of the Criminal- 
Procedure Code in which there is nothing 
said about examining persons on oath, it has: 
been held that a Magistrate has the power to 
administer an oath and that persons speaking 
falsely before such a Magistrate are 
liable to be proceeded against under section ` 
193, Indian Penal ‘Code. With reference to 
the rulings under section 164, Criminal Pro- 
cedure Code, we must, however, refer to a 
decision of this Court reported as Lalu v, 
Queen-Hmpress (15). In that case tlie ‘scope _ 


(18) 2 P, R.1898 Or, -- 
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and object of section 164, Criminal Pro- 
cedure Code, were considered and discussed 
and the learned Judges seemed to doubt whe- 
ther a Magistrate when recording the state- 
ment of a person under that section could 
administer an oath. It was not, however, 
definitely decided one way or the other and, 
therefore, the decisions of the Madras and 
Bombay High Courts are entitled to consider- 
able weight. They are, however, only useful 
by way of analogy and cannot form the 
basis of a decision on the point now before 
us. They certainly support the view we 
have taken of Mr. Obedullah's contentions 
regarding sections 200 ard 522, Criminal 
Procedure Code. 

It is now necessary to examine section 
100, Criminal Procedure Code. This section 
appears in Chapter VII of Part III of the 
Code. Part IIL is headed “General Pro- 
visions" and Chapter’ VII refers to "processes 
to compel.....and for the discovery of 
persons wrongfully confined.” 

The section itself is as follows:— 

lf any...Magistrate of the Ist class... 
has reason to believe that any person is 
confined under such circumstances that the 
confinement amounts to an offence, he may 
issue a search warrant......and the person, if 
found, shall be immediately taken before a 
Magistrate, who shall make such order as 
in the circumstances of the case seems 
proper.” 


It will be seen that before a Magistrate 
can issue a warrant under this section, he 
must have “reason to believe” not only that 
some person is confined’, but under such cir- 
cumstances that the confinement amounts to an 
offence.” How is the Magistrate to arrive at 
such ‘belief’? Is he to exercise his powers, 
which are purely discretionary, on the 
mere allegation, oral or in writing, of 
some interested person of whom he knows 
absolutely nothing? It seems to us that 
he would be acting most unwisely were 
he to do so. In our opinion, when a 
Magistrate has an application before him 
containing the allegations that are required 
by the section and asking him to issue а 
search warrant under it, itis ineumbent on 
such Magistrate to satisfy himself that there 
is some foundation for the application, and 
that in order to enable him to so satisfy 
himself he would be acting within his powers 
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in making an enquiry. That such an enquiry 

would be a judicial enquiry and as such 
$6. ae o TT 

a “judicial proceeding" seems to us to be 

beyond doubt. 


In Mahomed Jackariah $ бо. v. Ahmed 
Mahomed (16) it was held by Norris, 
J., (and: in this Ghose, J., concurred) 
that “the issue of a search warrant isa 
judicial act, and it ought only to be issued 
after judicial inquiry and upon proper 
materials." In that pronouncement we unhesi- 
tatingly concur. In our opinion, it is indis- 
putable that a judicial act can only be per- 
formed in the course of some judicial 
proceeding, and that any proceedings 
preliminary to the issuing of a search 
warrant under section 100, Criminal Pro- 
cedure Code, can only be termed “judicial 
proceedings”. In the course of such judicial 
proceedings the Magistrate would be 
empowered to examine persons on oath, and 
such persons would be bound to take the 
oath under section 5 of the Indian Oaths Act, 
and under section 14 of that Act would be 
bound to state the truth. We accordingly 
hold that the petitioner in this case wasrightly 
examined on oath by Mr, Jacob prior to the 
issue of the search warrant, and thatthe pro- 
ceedings in which he wasso examined were 
"iudieial proceedings" within the meaning 
of section 4 (m) of the Criminal Pro- 
cedure Code. We, therefore, dismiss the 
petition. 

Petition dismissed, 


(16) 15 C. 109, 


PATNA HIGH COURT. 
CRIMINAL Revision Petition No, 102 or 1916. 
May 18, 1916. 

Present: —Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
Musammat SUNDER KOER— 
PETITIONER 
versus 
EMPEROR—RHRESPONDENT. 

Stamp Act (II of 1899), s. 62 (b), Sch. I, Art. 35— 
Amaldustak wherein no rent is fixed, whether requies 
stamp—~—Conviction under section 62 (b for failure to 
stamp such document, whether maintainable -Scheduls 
of Act, whether exhaustive. 
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The Schedule attached to the Stamp Act must be 
treated as exhaustive. 

An agreement for a lease whereby no roni is 
reserved and no premium paid or money advanced 
is not included in the Schedule and. does not require 
а stamp. 

An amaldustak for a torm of seven years wherein 
по rent is fixed does not require a stamp and the 
executant of such a document cannot be convicted 
for failure to stamp it under section 62,(b). 

Application by way of revision against the 
judgment and order of the Sessious Judge, 
Mozufferpur, dated the 23rd February 1916, 
confirming the sentence and order passed by 
the Sub- Divisional Officer, Mozofferpur, dated 
the 24th January 1916. 


Mr. Sarosht Charan иши, ‘for the Peti- 
lioner. : 
Mr. Sultan Ahmed, for the Crew. 


JUDGMENT.—The short point for decision 
in this matter is whether a document in the 
following terms is required to be stamped. 


“Amaldustuk, dated the 17th October 
1911, 


“ Amaldustak on behalf of Musammat Sunder 
Koer, widow of Tulsi Ram, Thakur, deceased, 
. resident of Mouza Dowara, Chakla Nai, 
Pergana Bisara. 


‘Whereas I, having made proposal for 
letting out in thica patta the shares in the 
following Mouzas, my milkiat right, to Mr. 
A. B. Fraser, the Proprietor, Manager and 
am-mukhtar of the Motipur Concern, for 
seven years from 1819 to 1325 Faslis, 
delivered possession and put him in posses- 
sion thereof. It is desired that the said 
thikadar as kashtkar shallenter upon posses- 
sion of the shares mentioned below and shall 
remain so til the term; and whereas 
considerable portions in the shares of the 
mouzas form the zer-yaé land, some of which 
have been entered in the sprçey khutian 
and some of which have not been entered 
therein and 1 have also to point out to him 
the asamiwar jama and, land, bat it will take 
time and the time for taking possession is 
approaching. At present there will be delay 
in granting the thica paita and getting a 
kabuliyat executed. For this reason at 
present a thica patta could not be executed. 
Therefore by virtue of this amaldustak I 


have put the said £hikadar in possession of’ 


the zerayué land and the asamzwar shares 
aforesaid. J, having made correct test of the 
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gerayat and asamiwir jamn inthe month of 
January 19 2, shall execute a thica patta on 
the same jama and get a kabuliyat executed 
therefor and the patta and kabuliyat will be 
registered together. Therefore I have 
executed this amaldastuk for a term of seven 


years so that it may be of use when 
required, i 
"Deratus or Mawzas 
Touzi No. Extent of shares, 

1617 a. Leanna, 7-gandas, 

1620 . . 4 gandas. 

1619 ‚ 2 annas, 13 gandus, 1-kourd, 

l-karat. 


“Situate in Mouza TAE Tappa Bhatsala, 
Pergana Bisara,” " 

It will be observed that in this document 
no rent is fixed. Article 45, Schedule I, of the 
Stamp Act sets forth the classes of leases 
upon which a stamp is required; “а lease 
including an under-lease or sub-lease and any 
agreement to let or sub-let 


(a) Where, by such a lease, rent is 
fixed, and no premium is paid or 
delivered. 

(b) Where the lease is granted for a 

fine or premium or for móney 

advanced and where no rent is 
reserved: 

Where the lease is granted for a 


(с) 


fine or premium ог for monéy 
advanced in addition to rent re- 
served.” 


The Schedale attached to the Stamp Act 
must be treated as exhaustive. 

. An agreement for a lease whereby no rent 
is reserved and no premium paid or money 
advanced is not included in the Schedule and- 
does not, therefore, require a stamp. ~ 

The conviction, therefore, of the executant 
of the document, which we have qucted, 
under section 09 (0) of the Stamp Act 
must be веб aside. We accordingly set it 
aside and direct that the fine, if paid, be 
refunded. 


Conviction set aside. 
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CALCUTTA HIGH COURT. 
Отт Rove No. 28 or 1916. 
February 2, 1916, 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 
ASADALI CHOWDHURY AND OTHERS— 
PETITIONERS 
versus 


Syed MAHAMMAD HOSSAIN CHOW- 


DHURY AND orners—Opposits Party. 

Civil Procedure Code (Act V of 1908), s. 141, 
О. XL, т. l—Receiver, appointment of, im original 
proceedings—Bengal Tenancy Act (VIII В C. of 1885), 
за, 98, 94, 95—Appointment of Receiver, pending 
application for appointment of common manager, 
legality of—Order passed without notice to parties 
concerned, effect of. 

Order XL, rule 1, Civil Procedure Code, does not 
restrict the appointment of a Receiver only in the 
case of suits. Section 141 of the Code applies the 
procedure under Order XL, rule 1, to original pro. 
ceedings. [р. 177, col. 2.] 

Thakur Prasad v. Fakirullah, 17 A. 106; 221. A. 44 
(P. С.); 5 M. L. J. 3; 6 Sar. P. О. J. 526; 8 Ind. Dec. 
(к. 8.), followed. 


A proceeding for the appointment of a common 
manager under the provisions of the Bengal Tenancy 
Actis an original proceeding which may bs said 
to be inthe nature ofa suit and as such attracts 
the application of Order XL, rule 1. [p. 177, col. 2.] 


A Court has jurisdiction, under Order XL, rule 1, 
Civil Procedure Code, to appoint а Receiver pending 
the disposal of an application for the appointment 
of a common manager under the Bengal Tenancy 


Act. Such an order may be made without notice to` 


the parties concerned in cases of emergency where 
the issue of notice may so delay the proceedings as Lo 
defeat the object of the order made. |р. 177, col. 2.] 

‘The party aggrieved by the ex parte order may 
object to it either in the Court making the order 


or by way of an appeal toa higher Court. [p. 177, 
col, 2; p. 178 col. 1. 
Rule against the order of the District 


Judge of Backergunj in Miscellaneous Case 
No. 1 of 1915. 

Moulvi Nur-ud-dén Ahmad, for the Peti- 
tioners. 

Babu Jogendra Nath Mukherjee, for the 
Opposite Party. 

JUDGMXENT.— Pending an application for 
the appointment of а .vommon manager 
under the Beugal Tenaney Act, the learned 
Distriet Judge appointed a Receiver. 
Rule was issued upon an applieation by the 
petitioner that the order, made by the learned 
District Judge, was without ‘jurisdiction in 
that it was made not in the course of a 
suit and secondly, it was irregular because it 
was made without notice to the petitioner. 
We have heard the learned Yakils on both 
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177 


sides and we think that the Rule must be 
discharged. 

With regard to the first ground, it is 
contended that a Receiver can be appointed 


, only in a suit and not ina proceeding of 


this kind. Order XL, rule 1, however, 
does not provide that the appointment of a 
Receiver should be confined to a suit, The 
old section 503 of the Civil Procedure Code, 
1882, did certainly speak of the appointment 
of a Receiver in a suit, but rule 1 of Order 
XL of the present Code has left out the 
words “subject-matter of a suit" and is 
very general. 


Then section 141 is also very general and 
does seem to apply the procedure under 
Order XL, rule |, to proceedings of this 
kind. That section provides: "The  pro- 
cedure provided in this Code in regard to 
suits shall be followed, as far as it can 
be made applicable, in ¿all proceedings in 
any Court of civil jurisdiction.” It has 
been held in the ease of Thakur Prasad v. 
Fakirullah (1) by their Lordships of the 
Judicial Committee that the old section 647, 
in plaee of which stands the present section 
141, was applieable to original proceedings 
in the nature of suits such as guardianship, 
probate, etc. The present proceeding is an 
original proceeding which may be said to be 
in the nature of a suit because it is initiated 
by an application by one party, is opposed 
by another amd is determined by a final 
order. The proceedings, therefore, being 
proceedings in a case which may be said 
До bein the nature of a suit, are such as 
evidently attract the application of Order 
XL, rule 1." We think that under Order 
XL, rule 1, the Court has jurisdiction to 
appoint a Receiver in a case of this kind if, 
upon the facts before it, it thinks that 
it is just and convenient that it should make 
an order under that Rule. 

Then as regards the question of notice, 
allhough an order is generally made by a 
Civil Court upon notice to the parties con- 
eerned, there may be cases in which the 
issue of notice may so delay the proceedings 
as to defeat the object of the order made, 
and the Court has to pass an order with- 
out previous notice in cases of emergency, 
leaving the party aggrieved to object to it 


(1) 17 A. 108; 22 T. A. 44 (P. OC. 5 M. L. J. 3; 
Sar. P. C. J, 526; 8 Ind. Dec. (N. s.) 993. 
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Court making the order or 
by way of an appeal to a higher Court. 
These two grounds, therefore, fail. We 
find that the proceedings for the appoint- 
ment of a common manager have been 


either in the 


postponed pending the decision of this 
Rule. It was not meant that this should 
be so. 


The petitioner, it seems, upon the view 
we take of Order XL, rule 1, misconceived his 
remedy, as he should have come to this 
Court by way of an appeal against the order 
appointing the Receiver. 

We discharge this Rule with costs, hear- 
ing-fee 
the record be sent down at once so that 
the proceedings for the appointment of a 
common manager may be continued without 


further delay. 
Rule discharged. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decret No. 206 
or 1913. 

April 18, 1916. А 
` Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
Mr. MANNERS — DEFENDANT— A PPELLANT 
vereus 
SATROGHAN DAS—PrAINTIFF— 
RESPONDENT, 

Bengal Tenancy Act (FIIL В. О. of 1885), s. 22— 
Ryot acquiring lease of superior tenure, consequence 
of —Merger. 

When 2 cultivating raiyat, who held the land 
under a tenure-holder, acquires fora term a lease 
of the tenure, he ceases to have any right to hold 
the land asa tenant (raiyat); therefore, after the 
expiry of the term ofthe lease he is bound to go 


and make over possession of the land. [p. 179, col. 1.] | 


Appeal from a decision of the District 
Judge, Saran, dated the 10th March 19 2. 

Messrs. O. S. Banerjee and S. C, Mitter, 
for the Appellant, 

Mr, Baldeo Narain Sinha, for the Respond- 
ent, 

JUDGMENT. 

Sgarrovpin, J.—This appeal is on buf 

of the defendant, first party, in the suit. The 
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plaintiff of the suit; namely, Mahant 
Satroghan Das, disciple of Mahant Ram 
Narain Das, brought the present suit for an 
adjudication that the defendants, first and 
second parties, had not'aequired any sort of 
right in the lands in suit, and' that they аге 
bound to deliver possession to the plaintiff 
after the expiry of the lease under which the 
defendants held tbe lands. The Subordinate 
Judge, against whose judgment the present 
appeal has been preferred, gave a decree to 
the plaintiff. The defendant, first party, 
has, therefore, appealed to this Court. 
The facts of the case are, that Maharajah 
Pertab Singh of Darbhanga had assigned: 
15 bighas and odd of land to the mahant 
ofthe Asthal called Kamalabari, This area 
now after survey has been proved to be 13: 
bighas 19 chataks and 7 dhurs. This fakiruna 
land was in possession of one Sarman 
Mahaton before 1304 20517, and that on a 
thika taken from the mahani, Sarman Singh 
executed a snb-lease known as Kusthkana. in 
favour of Mr. Marners of the llmasnagar 
Factory. The kobala executed by Sarman 
shows that he was a tenure-holder and. not a 
cultivating туо, Then it appears that Mr. 
Manners obtained a lease of these lands from 
the mahant for a period from 1304 to 1318 
Кази on Rs. 34 2.0 as peshgi and with a jama 
of Rs,50. On behalf of Mr. Manners it has 
been argued that he was a cultivating ryot 
under Dhori, and be continned to remain as 
such even when he took thika directly from 
the mahant, and that he, therefore, cannot be 


.. evicted, 


If Mr. Manners was a cultivating ryot 
under Dhori, and if by taking the thika from 
the mahant he became a tenure-holder under 
section 22, the entire interest of the landlord 
and the ryof having become united in the 
same person, namely Mr. Manners, Mr. Man- 
ners cannot have any right to hold the land. 
as a tenant. The question now is, as to 
whether the lease given to Mr. Manners by 
the mahant was a lease for cultivating. 
purposes or constituted a tenure. There are 
many indications from the lease itself that 
go to show that this is not a cultivating lease 
but a tenure, because this interest has been 
described in the lease as thika of the whole 
entire 15 bighas together with all fakirdari 
rights, it is clear, therefore, that by taking 
this lease Mr. Mauners became a fuktrana 
holder, All the rights that vested in th 
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mahant began to vest іп Mr. Manners after 
the execution of that lease; he thereby became 
a proprietor, The jama stated in the lease, 
Rs. 60, is in one lump and not by way of 
rent per bigha. These facts necessarily 
indicate that the lease constituted atenure; but 
there can be no doubt that the lumping up of 
the annual rental along with ether facts in 
certain circumstances goes to show the inten- 
tion of the executant and the intention of the 
party in whose favour the deed was executed. 
On all these circumstances it appears to me 
that what was taken by Mr. Manners under 
that lease was a tenure, and that being so, even 
supposing that he was a cultivating туо! 
under Dhori, whatever right he may have 
acquired, then merged into the right that he 
acquired under the lease. Tha being so, 
under the terms of the contract after the 
expiry of the period of the lease he is now 
compelled to go and make over possession 
to the mahant or the mahant’s representatives. 
He not having done so the present suit was 
instituted. 1 think the Subordinate Judge 
rightly decreed the suit. The appeal is, there- 
fore, dismissed withcosts, hearing-fee Rs. 100. 
Бов, J.—I agree. Š 
Appeal dismissed 


— 


CALCUTTA HIGH COURT. 
APPEALS PROM ORIGINAL Decrees Nos. 147 
or 1911 ax» 208 anp 216 or 1913. 
April 8, 1915. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Teunon. 

In No. 147 
JANARDAN KISHORE LAL SINHA 
DEO AND OTBERS — PLAINTIFFS— APPELLANTS 
versus 
SIB PRASAD RAM AN» OTHEUS— 
DEFENDANTS— RESPONDENTS. 

IN No. £08 
SIB PRASAD RAM AND OTHERS— 
DEFENDANTS—-ÀPPELLANTS 
versus ` 
JANARDAN KISHORE LAT, SINHA 
DEO AND OTAERS— PLAINTIFF3—RESPONDENTS. 
Ix No. 216 ° 
JANANDAN KISHORE LAL SINHA DEO 
AND OTHERS—PLaINTIFFS—APPELLANTS 
TeTSUS 
SIB PRASAD RAM AND OTHERS— 


DeFEN DANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), О. IT, т. 2 (3^, 
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О. ТІ, r, 17— Court's power fo grant leave to piala 
to sue for omitted relief —Amendment of plaint disallow- 
ed—Consolidation of proceedings, when allowed—In- 
tevpretation of Statutes—-Hardship to a party, effect of. 

The Code of Civil Procedure contains no pro- 
visions for consolidating proceodings. A Court in 
the exercise of its inherent power would consolidate 
proceedings only where the consolidation is asked 
for before the trial begins and where the evidence 
given is common. Гр, 189, col. 1.1 i 


Semble.—Appeals ought not to be consolidated 
so as to treat tho evidence in one case as evidence 
in the other when the trial proceeded separately 
in tho Court of first instance. [p. 180, col. 1.5 


Order IL, rulo 2, of the Civil Procedure Code 
applies, whether the omission of a plaintiff to 
include in a suit a portion of his claim in respect 
of the same cause of nction be accidental, involuntary 
or otherwise. Гр. 181, col. 2.1 


Moonshee Buzloor Raheem v. Shumsoonnissa Begum 
11 M. I. A. 551; 8 W. R. 3 (P. C); 2 Suth. P. C. J. 
59: 2 Sar. P. C, J. 259; 70 E. R. 208; Radha Kishore 
Debia v. Ram Coomar Chowdhry, 12 W. R. 79; 3 B. L. 
R. A. C. 265; Syed Abdulla v. Hurkishen Singh, 2 C, T, 
J.490, followed. 


A Court cannot eub down the clear and distinct 
words of a Statute, on the ground of great 
hardship to one of the parties to a litigation. үр. 182, 
col | ] 


Under Order II, rule 2 (3), a Court can allow a 
plaintiff to pursue the reliefs in respect of tho 
same cause of action at different times bui it has 
no power to authorise the plaintiff to split up his 
cause of action. [p. 182, col. 2.1 

Where the causes of action for the minimum 
royalty and the excess royalty nro, in fach, the 
same, the plaintiff, who in а suit for the minimum 
royalty, reserves with the leave of the Court his 
claim for the excess royalty then due, cannot after- 
wards sue for that excess royalty. Гр. 182, cols. 1 & 2.] 

Amondment of the plaint was disallowed in appeal 
where no application for amendment was made 
to the Court of first instance and not to the Court 
of Appeal until after the opening of the appeal 
and where allowing the amendment would have 
deprived the defendants of their legal right of 

leading thatthe claim ‘against them) was barred 
nt the date of the amendment. [p 180, col. 1.] 


Appeals against the decrees of the Subordi- 
nate Judge, Burdwan, dated the 27th of 
June 1910, and the 31st of January 1913. 


FACTS.—An application for amendment 
of the plaint in Suit No. 595 of 1910 was 
filed at the time of the hearing of the 
appeal and it was also prayed that if 
amendment was not allowed the appeals be 
consolidated. The application and the appeal 
came up for hearing before Fletcher and 
Teunon, JJ., who delivered the following 
judgments disposing of the application 
and appeal, 
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JUDGMENT, 

- FnETOHER, J.—This application for 
amendment of the plaint is, in my opinion, 
too late. No application was made to the 
Court of first instance, nor has it been 
made until after the opening of the appeals 
before us. I think we-ought not to assent 
to the amendment prayed for when the 
learned Senior Government Pleader tells us 
quite frankly that, if the amendment is now 
permitted, it will, in fact, deprive the de- 
fendants of the right that the law has 
given them, namely, to state or allege that 
the claim is now barred by limitation. By 
the proposed amendment we would take 
away from the defendants, if we grant it, 
a right that they would have if the plaint- 
iffs proceed against them by way of ori- 
ginal suit. 

Then the other part of the application 
is that we should consolidate the two ap- 
peals. The cases were not consolidated in 
the Court of first instance. The evidence 
has been taken separately and diferent 
witnesses have been called and cross- 
examined. The Code contains no provisions 
for consolidating proceedings in India. 
Whether or not the Court has jurisdiction 
to consolidate the proceedings, I imagine 
that it would only do so where the 
consolidation is asked for before the trial 
of the suits begins and where the evidence 
given in the two cases is common in both 
of them. I do not know any instance 
where the appeals have been consolidated 
so as to treat the evidence in cne case 
as evidence in the other when the trial 
proceeded separately in the Court of first 
instance. In many cases in India it happens 
that the evidence is given before different 
Judges in the Court of first instance. As 
a matter of fact, in the present case, the 
Judge who decided the suit which forms 
the subject-matter of Appeal No. 147 of 
1911 is a different Judge from the Judge 
who decided the suit which forms the 
subject-matter of Appeal No. 208 of 1918. 
To consolidate the two cases that have 
been tried by different Judges in that 
manner is a proceeding which I have never 
heard of before. It will also be noticed 
jn this сазе that the second suit now under 
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appeal, that is, the suit which forms the 
subject-matter of Appeal No. 908 of 1913, 
was not instituted until after the former 
suit had been finally determined by the 
Court of first instance. If the plaintiffs 
intended to proceed by way of amendment: 
or otherwise, they ought to have made the 
application to the Court of first instance 
before the institation of the second suit. 
I see no reason which would lead us to 
assent to the present. application. The. 
application seems to me to be altogether: 
a novel опе. I think, therefore, that the 
present application should be dismissed 
with costs one gold mohur. 
'TguNos, J.—I agree. 


Babus Ram Charan Mitter and Srish. 
Chunder Chowdhury, for the Appellants in 
Nos. 147 and 216 and for the Respondents in 
No, 208. 


Dr. Dwarkanath Mitter and Babu Mohini 
Nath Bose, for the Respondents in Nos. 147 
and 216 and for the Appellants in No. 208. 


JUDGMENT. 
“In No, 147. 


Frercuer, J.— This із an appeal pre- 
ferred by the plaintiffs against a judgment 
of the learned Subordinate Judge of Burd. 
wan. The suit was brought to recover the 
arrears of what is called the minimum 
royalty in respect of certain mining leases 
that were held by the defendants as trans- 
ferees from the original lessee. The amounts 
sued for were a portion of the royalty pay- 
able for 1312, the whole of the royalty pay- 
able for 1813 and 1314 and the royalty up 
to the Pous kist of 1315 В. б. The only 
question that was really in dispute between 
the parties as to the amounts payable was 
as to whether the plaintiffs had appropriated 
certain specific payments that had heen 
made by the defendants towards the pay- 
ment of certain other rents that were then 
in arrears. The learned Subordinate Judge 
found that point in favour of the defendants. 
The payments or the directions as to the 
mode in which the money should be applied 
were all in writing. There does not seem 
to be any doubt that the learned Judge 
arriyed at a correct conclusion, when he 
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took the view that the payments that had 
been made by the defendants ought to be 
-given credit to them as against the amount 
sued for in the present suit. That is the 
only point in dispute between the parties 
in this appeal and I-think that the view 


adopted by the learned Judge of the 
Court below is correct. -The present 
appeal, therefore, fails and ought to be 


-dismissed. "We make no order as to the 
costs. 


"Тархон, J.—I agree. 


In No, 216, 


FrükTOHER, J.—This is an appeal by the 
plaintiffs from а decision of the learned Sub- 
ordinate Judge of Burdwan. The plaintiffs 


brought the suit to recover the rent payable . 


to them under two leases, the leases being 
mining leases, and’ the amounts sued for 
were not only the minimum royalty but 
“also -the excess royalty. In the present 
“appeal, only one question arises and that 
is this; The learned Judge has disallowed 
a certain portion of the plaintiffs’ claim, on 
‘the ground .that subsequent. to the date on 
which’ the amount disallowed became due 
the present plaintiffs instituted in the 
Court of the learned Subordinate Judge 
another suit which came to trial and did 
not include this portion of their claim. 
Shortly it may De stated that in the 
‘former suit certain instalments of the 
minimum royalty were sued for. But the 
plaintiffs omitted from their claim a por- 
tion “of the minimum royalty which be- 
came due in the Bengali year 1811 and 
1812, on the ground that those amounts 
had been satisfied by the appropriation of 
certain payments that had been made to 
the plaintiffs by the defendants. In the 
former suit, the Subordinate Judge found 
‘that the paymentsthat had been made by 
the defendants should be applied towards 
the payment of certain instalments subse- 
quent to the year 1812, The plaintiffs in 
that suit made no application to the learned 


Subordinate Judge to amend their pldint, ` 


nor did they attempt in any way to get 
payments of these sums that became due 
earlier than the amounts sued. for. in” the 
earlier suit, The plaintiffs, therefore, in 
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the present suit claimed not only the 
amounts that were due subsequent to the 
date of the decree in the former suit but 
those earlier amounts which were not sued 
for inthe earlier suit. The only question 
we have to decide is, “Are the plaintiffs 
entitled to recover these portions of the 
minimum royalty payable for parts of the 
years 1311 and 1312?” Order II, rule 2, 
Code of Civil Procedure provides that 
“every suit shall include the whole of the 
claim which the plaintiff is entitled to 
make іп respect of the cause of action; but 
a plaintiff may relinquish any portion of 
his claim in order to bring the suit within 
the jurisdiction of any Court.” Sub-rule 
(2) of the same rule provides that “where 
the plaintiff omits to sue in respect of, or 
intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect 
of the portion so omitted or relinquished.” 


It is said that that rule does not apply 


to an accidental or involuntary omission 
to sue. But the authorities are all the 
authorities seem to me 
to be clear and conclusive that the omis- 
sion ofa plaintiff to sue is covered by the 
rule that I have referred to, whether the 
omission be accidental or involuntary or 
That is quite clear from . the 
‘judgment of the Judicial Committee in the 
ease of Moonshee Buzloor Ruheem v. Shuma 
eoonnissa Begum (1). The words of the 
Code of Civil Procedure that were then in 
force are not substantially different from 
the words that now appear in Order II, 


Yule 2. In so far as there is any varia- 


tion, the variation is nof in favour of the 
appellants but rather against them. That 
ease has also been recognised aud followed 
jn this Court in the case of Radha Kishore 
Debia у. Ram Coomar Chowdhry (2) and also 
in a later decision of Mr. Justice Mookerjee 
sitting alone in the case of Syed Abdulla v. 
Hurkishen Singh (3). These decisions 
have not, in any way, been departed from and 


(D 1м. L A. 551; 8 W. B. 8 (P. Q3 2 Suth. P, 
C. J. 59; 2 Sar. P. 0. J. 259; 20 E. È. 208 
(2) 12 W. R. 79; 3 B. L. R. A. C. 2 
(з) 2 O. L. J. 490, 
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although, as the learned Senior Government 
Pleader says, there may be some -hardship 
їп a case of an accidental omission, it is 
quite obvious that the Court cannot cut 
down the clear and distinct words of the 
‘Statute, evenif the Court thinks that it 
is a case of great hardship to the plaintiff. 
It seems to me that, on the point raised 
in the present appeal, the learned Subordi- 
nate Judge came ‘to a correct conclusion. I 
would, therefore, dismiss the present appeal. 
In this case also, we' make по order as to 
costs, 


Treunon, J.—I agree. 


IN No. 208. 


Frercugr, J.—This is а cross-appeal to 
Appeal No. 216 of 1913, preferred by the 
defendants against the judgment of the 
learned Subordinate Judge in so far as it 
relates to what he has called in his judg- 
ment the excess royalty. The first point 
to determine in this appeal is “are the 
plaintiffs entitled to sue in this suit for 
what is known as the excess royalty for 
the years 1312 to 1316.” The leases under 
which the property is held do not make 
any distinction between the minimum 
royalty and the excess royalty, excepting 
that the minimum royalty is payable 
by monthly instalments inany event. But 
the whole of the royalty is payable under 
one and the same contract and it arises 
out of the same bundle of facts. 
It is quite clear on other mining leases 
that the causes of action as regards the 
minimum royalty and the excess royalty are 
in fact the same. If that is so, then the 
plaintiffs are in this difficulty. They brought 
the former suit in which they claimed 
only the minimum royalty. In the present 
suit, they have claimed royalty for the 
years 1312 to 1816. In the former suit 
they could have sued for the excess royalty 
for the years 1312, 1313 and 1314, and that 
not having been done, it seems to me that 
Order П, rule 2, Code of Civil Procedure, 
prohibits them from suing for those amounts 
in the present suit. Those clearly ought 
to have been included in the former suit. 

Then itis said that the learned Subordi- 
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nate Judge іп ‘е former suit gave the 
plaintiffs leave to reserve their cause of 
action as regards the excess royalty. -Peti- 
tions seem to have been presented to-the 
learned Judge in that view and the learned 
Judge, so far asthe order-sheet shows, seems 
to have assented to that mode of the 
plaintiffs’ suing. But Order IT, rule 2 (3), 
does not provide for the learned Judge 
authorizing the plaintiffs to split up their 
causes of action but only authorizes the 
Court to allow the plaintiff to pursue the 
reliefs in respect of thesame cause of action 
at different times. I do not think that 
the order of the learned Judge giving 
leave to the plaintiffs to reserve their cause 
of action as regards the excess royalty was 
authorized by the law, and I think, there- 
fore, that they are brought back .to what 
was raised in the last appeal (No. 216) that 
these sums formed a portion of the same 
cause of action, as the minimum royalty. 
These sums of the years 13'2 to 1314 ought 
to have been sued for inthe former suit 
and, they not having been sned for, under 
the provisions of Order IT, rule 2, Code of 
Civil Procedure, the plaintiffs cannot sue 
for them in the present suit. On that 
footing, the amount due to the plaintiffs for 
excess royalty would be Rs. 2,598-10-9 
instead of the amount found due by the learned 
Subordinate Judge, 

A further point was raised by the learned 
Vakil for the defendants in this cross- 
appealand that is that, under the provi- 
sions of the second mining lease, the two 
holdings under the two separate leases te- 
came amalgamated and the defendants are | 
only liable to be charged for the excess 
royalty when the excess is over the total 
quantity, namely, 2,252,960 maunds, which is 
the aggregate amount mentioned in the 
second lease. That seems to me olearly 
not to be so. There 15 nothing in the second 
lease that purports to put an end to the 
provisions of the former lease, In fact, the 
former lease has over and over again been 
recognised as valid and subsisting in the 
second lease. Clause 12 of the second 
lease that has been relied upon clearly does 
not, in my opinion, put an eud to the provi 
sions contained in the first lease. 


The result, therefore, is that in this 
ease the decree of the learned Judge of the 
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Court below must be varied by declaring 
‘that the defendants are liable to pay the 
sum of Rs. 2,598-10-9 as excess royalty in 
lieu ofthe sum found due by the learned 
Judge. The provision in the learned Judge’s 
judgment as to the caleulation of interest 
will, of course, remain unaffected by the 
-present judgment. We make no order as to 
costs. ° 
Термох. J.—I agree. 
Appeals Nos. 147 and 216 dismissed, 
Decree in Appeal No. 208 varied. 


PUNJAB CHIEF COURT. 
Civit, MiscgLpANEOUS First APPEAL No. 1248 
or 1915. 
January 20, 1916. 

Present: —Mr. Justice Shadi Lal. _ 
PRABHU AND oTHERS— JUDGMENT-DEBTORS — 
DEFENDANTS— APPELLANTS 

veTSUS š 
IHALA AND OTHERS—DECREE-HOLDERS— 

PLAINTIFFS AND DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V.of 1908), O. XX r. 14 
(1) —Pre-emption decree specifying time for payment 
of money—Execution—Tender of money on last day, 
whether sufficient compliance with decree, when money 
actually deposited on following day. 

On the last day allowed for depositing the purchase- 
monoy undera pre-emption decree, the pic-emptor 
made an application for permission to deposit the 
money and’ tendered it in Court. Through some 
mistake of the Court or its officers, the deposit was 
not made till the next dayon which the Court 
opened: ë 

Held, that the tender of the purchase-money within 
the specified time must be deemed as a due com- 
pliance with the terms of the decree and the pre- 
emptor was entitled to execute it. | 

Rumman Lall v Mutsuddee, 87 P. В. 1874; Dabi Din 
Rai ч. Muhammad Ali, З A. 850, referred to. 

Nathu v Imamdin, 31 P. R. 1880; Ahmad Din v. 
Than, 69 P. R. 1881, followed, 


First appeal from the decree of the 
District Judge, Karnal, dated the 13th 
February 1915, confirming that of the 
Subordinate Judge, Karnal, dated the 7th 
November, 1914. 

Mr, Kishan Chand, for the Appellants. 

Bakhshi Gukal Chand, for the Respondents. 


JUDGMENT.—This appeal arises out of 
proceedings in execution of a pre-emption 
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decree, and the point for determination IS 
whether the pre-emptor has paid the price 
within the time fixed by the Court. The 
decree is dated the 25th May 1914, and 
directs that the price should be paid within 
two months, The payment should have 
been made on or before the 24th July 1914, 
vide Rumman Гай у. Mutsuddee (1). In 
Dabi Din Ваз v. Muhammad Ali (2) the learned 
Judges held that when a decree, dated the 
12th December, directed the payment of 
money within thirty days, the payment should 
be made over before the 11th January. This 
decision does not, in any way, lay down а 
rule different from that in Rumman Lall v. 
Mutsaddee (1). 

Accordingly I hold that 24th July 1914 
was the last date for making the deposit. 
It appears that 25th and 26th July were 
holidays, and tbe money was actually de- 
posited in Court on the 27th. The pre-emptor, 
however, made an application on the 24th, 
praying for permission to deposit the money, 
and a perusal óf the application shows that 
he tendered the money to the Court. It 
seems that through some mistake of the 
Court or its officers, the money was not 
taken on that date; and in view of the 
principle of law enunciated in Nathu v. 
Imaman (8) and Ahmad Dim v. Rihan (4), 
I am of opinion that this tender within 
the specified time should be deemed as a 
due compliance with the terms of the 
decree. The decree did not, therefore, 
become void andthe pre-emptor is entitled 
to execute it. Theappeal by the judgment- 
debtor fails and is hereby dismissed with 
costs. 

Appeal dismissed, 


(1) 37 P. R. 1874. 

(9) 3 A. 850. 

(8) 31 P. R. 1880. 

(4) 69 P. R. 1881. ' 


154 


KRISHNA KALYANI DASI t. MR. R, BRAUNFIELD. 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Dgonggs Nos. 534 
Ок 1909 ann 44 or 1910. 

August 27, 1915. 
Present:—Mr, Justice N. R. Chatterjea and 
Mr. Justice Roe. 

In No. 584 or 1909 
Srimati KRISHNA KALYANI DASI— 
CLAIMANT No, 2— APPELLANT 
VETEUS 
Mr. R. BRAUNFIELD AND OTHERS— 
Crarmant No. 4 AND OTHER CLAIMANTS— 
RESPONDENTS. 

Ix No. 44 or 1910 
RAI MONI LAL BANERJEE BAHA- 
DUR-—-ULAIMANT No. b— APPELLANT 
versus 
Prince KAMAR KADIR MIRZA 
MAHOMED ABDUL ALJIAND orREgS— 
CLAIMANT No. 6 AND OTHER CLAIMANTS 


— RESPONDENTS. 

Evidence Act (I of 1872), s. 88—Thak map, value 
of, as evidence, accuracy of—Burden of proof, where 
the queation is whether a tenwre within an estate sold 
for arrears of revenue existed at the Decennial Settle. 
ment—Purchaser at revenue sale, power of, io set 
aside encumbrance—wotice to annul incumbrance 
—Land Acquisition Qourt- Jurisdiction to determine 
title to land. 


Thak maps have always been considered by 
Courts as good evidence, and although the value of 
a thak map depends upon its accuracy, there is no 
presumption against its accuracy. Гр. 188, col. 2.] 


Mathematical accuracy is hardly to be expected 
in relying onancient maps, substantial acouracy being 
all P is necessary for practical purposes. (р. 189, 
col. 2. 


The purchaser of an estate at a sale for arrears 
of revenue who claims a land within its ambit 
as appertaining to it as against a person who claims 
to hold itas a tenure existing at the time of the 
Decennial Settlement, must prove a prima facié case 
that the land in question formed part of the 
mal assets at the Decennial Settlement. But his 
prima facie case once proved, the burden is shifted 
on the tenure-holder to make out that his tenure 
existed before December 1790. [р. 190, cols. 1 & 2.] 


Itis not essential fora purchaser at a sale for 
arrears of revenue to give a formal notice to avoid 
an incumbrance. All that is necessary is to notify 
to the incumbrancer by some unequivocal act tho 
intention to annul the incumbrance. [p. 191, col. 2.1 


From delay in signifying intention to annul an 
incumbranee, no inference can be drawn that the 
purchaser waived his right, where the incumbrance 
set up is a lakhiraj right, that is, a right to hold the 
land without payment of rent. [p. 191, col. 2.] 


Where a tenure, nn incumbrance, is acquired 
under the Land Acquisition Act after the sale of the 
astate, to which it appertains, for arrears of revenue, 


INDIAN CASES. 


[1916 


it cannot be held that the purchaser, in order форе 
entitled to the compensation money, must have 
exercised his right to avoid the incumbrance before 
proceedings were taken under the Land Acquisition 
Act. [p. 191, cols. 1 & 2.] 

The Court in а land acquisition case can go into 
the question of title for the purpose of determining 
which of the contending parties is entitled to the 
compensation; it is not bound to award compensation 
to the ostensible owner in possession at the time of 
the acquisition. [p. 193, col. 2.] 


Appeals against the decree of the Special 
Land Acquisition Judge,  24-Parganas, 
dated the 16th August 1909. ` 


Messrs. Pugh and Qaspersz, (with them 
Babus Basanta Kumar Bose, Ambica Pada 
Chowdhury and Sarosi Charan Mitter), for the 
Appellant, in No. 534 of 1909. 


Babus Sarat Chandra Roy Chowdhury, Satis 
Chandra Mukerjee, Kherode Gopal Mookerjee 
and Bimal Chandra Deb, for the Appel: 
lant, in No, 44 of 1910. 


Messrs, Donough and Remfry (with 
them Babus Joti Presad Sarbadhicart, Sarat 
Chandra Roy Ohowdhuri, Atul Krishna Roy, 
Surendra Nath Roy, Satyendra Nuth Roy and 
Shib Ohandra Palit, for the Respondents, in 
No, 534 of 1909. 


Mr. Remfry and Babu Jott Prosad Sar- 
badhicari, for the Respondents in No, 44 ‘of 


1910. 
JUDGMENT. 


N. R. CnarrERJEA, J.—This appeal arises 
out of a reference made by the Collector of 
the 24-Pergannas under section 30 of the 
Land Acquisition Act. The reference was 
made as there were disputes about title be. 
tween the parties claiming the compensation 
awarded by the Collector. 

The land acquired was about 37 bighas, 
and is situated in Mouza Majerhat, which 
consists of Estates Nos. 167, 53 and several 
other estates which are referred to as 
ejmali estates which have no concern with 
the case, . 

The claimant No. 4, Mr, Braunfield, was 
at the time of the acquisition admittedly in 
possession of all the lands with the exception 
of those purchased by the Banerjees or 
Prince Kamar Kader (the claimants Nos, 5 
and 6). He asserted that the greater portion 
of the lands were lakhiraj and claimed the 
whole of the compensation, 
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The claimant No. 2, Krishna Kalyani, 
claims about 17 bighas as appertaining to 
taluk No. 167 purchased by her from one 
Charu Chandra Bose, who purchased the taluk 
ata sale for arrears of Government revenue 
on the 2lst June 1906. 

The claimants No. 1 (Abdul Matlab and 
others) claim an interest in more than 10 
bighas and the claimant No. 7, Apurva 
Kumari, also claims an interest in more 
than 10 bighas. The claimants Nos. 5 and 
6, viz. the Banerjee brothers and Prince 
Kamar Kader, claim more than 13 bighas 
‘and there is a question as between them as 
to who is entitled to receive the compensation 
for the lands. 

The following 
trial :— | 

(1) Does any portion of the land in suit 
fall within taluk. No. 167 and if so, which? 


issues were framed for 


As regards such land, is the interest of 
Мт. Braunfield or Prince Kamar Kader 
protected ^ under section 37 parr XI of 
1859)? 


(2) Lf so, who is entitled to the asap uses 
tion for such land? 

(3) Did or did not Mani Dal Banerjee, 
claimant No. 5, as agent of Prince Kamar 
Kader purchase the portion. of the land 
in suit from Gopi Krishna Mandal and 
others? 

(4) Who is entitled to the dom pensatidn 
therefor? Whether Prince Kamar Kader or 
Moni Lal'Banerjee? 

(5) For what land is Mr. Braunfield entitl- 
ed to receive compensation? ` 

(6) Has claimant No. 7, Apurva Kumari 
Dasi, a mortgage lien on some portion of 
the acquired land? 

_ (7) Із any portion of the acquired land in- 
cluded in Estate No. 53? If so, who is entitl- 
-ed to the compensation for it? and 

(8) How should the compensation 
money be apportioned amongst the claim- 
ants ? 

In order to determine whether the lands 
claimed by the claimant No. 2 fall within 
taluk No. 167, a Pleader, “Babu Chandra 
Kumar Das, was appointed Commissioner 
to relay the thak map of Mouza Majerhat. 


He found that about 17 bighas of land (being ` 
“Office was available Babu Dwijendra Nath 
` Mukherjee, a Pleader, was appointed Commis- 


portions of the different premises acquired) 
fall within plots Nos. 1, 4 and 6 of the thak 
map of taluk No, 167. 
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The case was tried in the first instance 
hy Mr. Goodeve, who held that no reliance 
could be placed upon the thak map or on 
the relaying thereof by the Commissioner 
Baba Chandra Kumar, and accordingly held 
‘that claimant No. 2 had failed to establish 
that any of the lands fell within taluk Мо. 
167. He also held that the claimants No, 1 


failed to show thatthe lands claimed by 


them fall within taluk No. 53, or were in 
the possession of Mr. Braunfield but as the 
latter admitted that he held two mokarar? 
jamas, the claimants No. 1 were entitled to 
receive the value of the rentals payable for 
them capitalized at 20 years’ purchase. 

-As to claimant No. 7, Mr. Goodeve 
held that the claimant No. 7 is entitled 
to the whole of the compensation awarded 
for 10 bighas after deducting the amount which 
he found was payable to the claimants 
No. 1. 

As tothe land purchased by the claimant 
No. 5 from the Mandals, the learned Judge 
found that it was approximately 12 bzghas, 
bat he found that the Banerjees purchased 
the land for the claimant No.7, Prince Kamar 
. Kader, as lhis agents, and the latter was the 
_true owner of the property, and entitled to 
the whole of the compensation money award. 
ed for the same. 

In the result Mr. Govdevs held that the 
claimant No. 2 Krishna Kalyani and the 
claimants No..5 the Banerjees were not en- 
titled to anything and apportioned the com- 
pensation among the otherclaimants according 
to the findings arrived at by him. The 
‘claimant No. 2 appealed to this Court in 
' Appeal No. 534 of 1909 and the" claimants 
No. 5 the Banerjees appealed in No. 44 of 
1910. 

Appeal No. 584 of 1909 came on for hear- 
ing on the 7th March 1912 before Chitty and 
Teunon, JJ., who were of opinion that there 
was considerable doubt as to the correctness 
of the Pleuder Commissioner's survey and its 
results, and remanded the case to the Court 
below for findings on the first and second 
‘issues after having a fresh local investigation 
and survey made by a competent officer of the 
` Court. 

As nosurveyor from the Surveyor-General’s 


sioner by the Court below, none of the parties 
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objecting to the appointment. Не held a 
fresh local investigation and submitted his 
plan andreport. The casethen came on for 
hearing before Mr. Chotzner, the Land Acquisi- 
tion Judge, and he was of opinion that 
Dwijendra Nath had been nc more success- 
ful than his predecessor in his relay of the 
thak map, and doubted whether with the 
extremely inadequate materials available it is 
possible to relay it atall. He accordingly 
held that the claimant No. 2 had failed to 
show that any portion of the acquired land fell 
within taluk No. 167, and in that view did not 
consider it necessary to decide the latter 
portion of the issue No. 1 or issue No. 2. 
It appears that a large number ofdocuments 
‘which had been tendered inthe Court below 
on behalf of the claimant No. 2 were rejected 
by Mr. Goodeve and when they were tendered 
before Mr. Chotzner the latter also rejected 
them on the ground that “The High Court did 
not take in these documents.” 

The appeal came on for hearing before 
Fletcher and Richardson, JJ., onthe 19th May 
1914 with the findings of Mr. Chotzner. The 
learned Judges held that the previous order 
of remand did not in any way preclude the 
Court below from admitting the documentary 
evidence tendered before it, and again remand- 
ed it to the lower Court. Richardson, J., added 
that “the evidence already on the record. will be 
receivable subjett to any just exceptions, and 
the parties will be at liberty to produce any 
further evidence which they may desire to 
produce,” 


When the case went back on remand for the 
second time, it was heard by Mr. Cuming. 
The cldiimant No. 2 again tendered the 
documentary evidence before him, but he 
rejected them on the ground that “all these 
documents had been tendered when the case 
was originally heard by Mr. Goodeve and 
Mr. Goodeve rejected them. This evidence 
is not, therefore, on the record and it cannot be 
considered as further evidence. -Mr. Goodeve’s 
order rejecting the evidence still stands. It 
has not been set aside and, therefore, it is not 
open to me to admit this evidence which Mr, 
Goodeve rejected.” 

Mr. Cuming, however, came to the conclu- 
sion that the findings of the second Pleader 
Commissioner (Babu Dwijendra Nath Mukher- 
jee) were correct, and accordingly found 
the first part of issue No. 1 in the terms 
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of the Commissioner's report. With respect 
to the second portion of issue No. 1 the learn- 
ed Judge was of opinion that the only clause 
of section 37 of Act XI of 1859 under which 
the present case could come would be the 
clause beginning "fourthly" and held that the 
interest of Mr. Braunfield or Prince Kamar 
Kader was not protected interest within the 
meaning of section 37; and that the claimant 
No. 2 was entitled to the whole of the com- 
pensation for the lands falling within taluk 
No 167. 

Objeetions were filed on behalf of the 
claimant No. 2 against the order of Mr. 
Cuming rejecting the documentary evidence 
tendered on her behalf and objections were 
filed against his findings on behalf of the 
claimants Nos. 4 and 6 and the representative 
of claimant No. 7. 

The first question for our consideration is 
whether the result of the local investigation 
made by Babu Dwijendra Nath Mukherjee is 
correct. 

There was a plan (Land Acquisition Plan) 
prepared by Mr. Smart, but the Commissioner 
was directed by the Court below to make an 
independent survey and he accordingly made 
an independent survey in order to find out 
whether the portions of the acquired land 
claimed by the claimant No. 2 fall within 
plots Nos. 1, 4and 6 of the thak map of Mouza 
Majerhat. 


The main point in connection with the 
relaying of the thuk map is, whether the 
trijunction point has been correctly found- 
by the Commissioner. He found that out 
of the trijunetions shown in the thak plan, 
station No. 78 is the nearest to the disputed 
lands. It is the only trijunetion with which 
the chuks in the interior аге connected 
and is the trijunction pointof the three Mouzas 
Majerhat, Durgapur and Shahpur. He says: — 

"It the points be satisfactorily identified at 
the locale, the chuks Nos. 1, 4 and 6 can be 
easily relaid as the stations on the boundaries 
of those chuks are connected with this point 
and the distances and the directions of the 
connecting lines are recorded in the field. 
book given in the margin of the thak plan." 

The starting point, which was pointed out 
on behalf of the claimant No. 2, is the north- 
east corner point of the junction between 
Diamond Harbour Road and Goragacha and 
Shabpur Road. The other claimants stated 
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that it was not possible to locate Mouza 
‘Majerhat or any trijunction point, and did not 
-show any point from which any enquiry 
could be made. 

The Revenue Survey Map shows the 
Diamond Harbour Road tothe east of Mouza 
Majerhat, and to the west of Durgapur and 
the Garden Heach-Tollygunge Road to the 
south of Majerhat and Durgapur and to 
the north of Shahpur. 

It appears from the-thak map of Majer- 
hat that the stations Nos. 28, 27, 21 ete., are to 
the east of a road, and stations Nos. 30 to33, 
etc., are to the south of another road and 
station No. 29 lies to the east of the junction. 

The statement of boundary pillars of Mouza 
Majerhat, dated the 6th January 1848 
(Exhibit III), deseribes pillar No. 21 east 
of the village at a distance of 33 rods to- 
wards the south from pillar No. 27, east of the 
road. Hast of Gopal Barik's shop, up to this 
point,is Dürgapur and then the boundary 
of Shahpur begins. б 

This would go to show that the Diamond 
Harbour Road, in so faras it lies between 
Majerbat and Durgapur, and the western 
portion of the Garden Reach-Tollygunge Road 
now called Goragacha Road are included 
within Mouza Majerhat. 

The khusra map of Durgapur, dated 1849 
(Exhibit VI), supports the above. The map 
shows that Majerhat lies to its immediate 
west and Shahpur to its immediate south, 
and no portion of the road to its west or 
south is shown as included within any of the 
dags of the mouza, though the map describes 
all the dags in the mouza. 


The map of Shahpur, dated 1847, des- 
cribes the road to the west of the junction as 
the road of Mouza Majerhat. The eastern 
portion of the road is marked dag No. 521 to the 
north, and dag No. 61 {о the south, the former 
being described as road patit and the latter 
as the khas patit metalled road from Behala 
to Durgapur and Kidderpur, and on the south 
of the Majerhat Road, whereas the road to 
the west does not bear any dag number 
which indicates that it was not included with- 
in Shahpur. The field.book of the map of 
Shahpur shows that stations Nos. 5, 4, Зара 2 
are tothe north of the mouza situated 
to the south of the road, and the stations Nos. 
7,8, 9, ete., to the east аге to the north 
of the road. From what is stated above it 
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will appear that the roads to the south and 
east of Mouza Majerhat are included within 
that mouza, and the eastern portion -of the 
Garden Reach-Tollygunge Road to the north 
of Shahpur is included within Mouza Shahpur 
and that the meeting point of the three 
mouzas із at the north-eastern corner of the 
junction, The Commissioner in his report 
has shown that the description of stations 
Nos. 28 and 29 of the field book of the Majer- 
hat thak map, those of stations Nos. 6 and 7 
of the Shabpur plan and station No. 52 of the 
Durgapur plan support the above conclusion 
and we think that he has given good grounds 
for the same. Then the question is whether 
the trijunction point can be identified on 
the spot. 


The Revenue Survey Map, Exhibit VIII, 
shows the meeting points of two roads and 
they appear to be similarly situated as shown 
in the case map, The other claimants, how. 
ever, do not admit that the roads from Gar. 
den Reach to Tollygunge as shown in the 
Revenue Survey Мар are the present Gora- 
gacha and Shahpur Roads, but they could 
not point out the junction of the roads in 
the Revenue Survey Map when asked by 
the Commissioner to do so, The Commis- 
soiner found the identity of the roads 
in the Revenue Survey Map with the pre. 
sent Diamond Harbour Road, Goragacha 
and Shahpur Roads in the locality to have 
been established, and the north-eastern 
corner of the junction having been found 
to be the trijunction point of the three 
mouzas, held that the position of the trijunc- 
tion station No. 28 of the Majerhat Thak 
Map to be identified in the locality. This, 
however, involved one assumption, viz, that 
the roads have been in the same position all 
along. There isa bend in the present Gora- 
gacha Road and the band is also shown in 
the Revenue Survey Map. There is some 
evidence to show that these roads have 
been in the same position all along (see 
witness No. 2 for claimant No.l). The 
breadth of Shahpur Road according to the 
Shahpur Chita would be 57 feet, and the 
breadth of Diamond Harbour Road would 
be 632 feet. The distance between stations 
Nos. 28 and 29 (S and B inthe report of the 
Commissioner at pages 19 of the paper-book) 
is 62 feet, and the distauce а few foet away 
from the junction (hatween S uud В in the 
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said plan) is 57 feet, the difference being 
only five feet. 

As the Conner points out, “it is 
unreasonable to expect that the exact mathe- 
matical point could be fixed with precision 
aftsr such a lapse of time. It is impossible 
to avoid small errors in survey works and 
in attempting to relay an'old plan like the 
thak, small errors would inevitably creep in. 
A work may be relied on when the errors 
‘are reduced to the lowest practical limits, 
Here the errors in fixing the position of the 
trijunction point, if any, may be but afew 
feet only and may be left out of consideration 
.as it would not lead to any appreciable 
difference in the practical results.” 

Having fixed the position of the starting 
point in his plan after survey the Commis- 
sioner relaid the chuks Nos. |, 4 and 5 accord- 
ing to the field-book given in the thak map 
of -Majerhat, and found that the evidence 
on the record corroborated the description 
‘of some of the lands mentioned in the 
field-book which he detailed in his report. 


. A good deal of argument was addressed 
to us as to the exact position of Gopal 
Barik’s shop. In the statement of boundary 
pillars of Mouza  Majerhat (Exhibit III) 
pillar No. 28 is described as east of the vil- 
lage at à distance of 88 rods towards south 
from pillar No. 27 east of the road east of 
Gopal Barik’s shop. Up to this point is 
Durgapur and then the boundary of Shahpur 
begins; and pillar No. 29is at the south-eastern 
corner of the village at a distance of 7 rods 
towards south from pillar No. 28 between 
north-western corner of -Gopal Barik’s shop 
and east of the junction of four roads falls 
Shahpur. The Commissioner has shown 
two shops of Gopal Barik in his report, one 
at the north-west corner of the junction of 
the roads and the other at the south. It ів 
pointed out on behalf of the respondents 
that the evidence shows the existence of only 
опе shop of Gopal Barik and that there was no 
evidence to show that there were two shops. 

` On behalf of the appellant we were re- 
ferred to the  khusra chuta of Sbahpur 
(Exhibit B) of 1847, which shows that dag 
No. 446 was the ° ‘brohmottar of Gopal Barik, 
jote of Bhandra- potter.” In 1848 it is des- 
ра as Gopal Barik’s shop іп the stambha 
sumari of Shahpur (see Exhibit XXII) 
and ib is suggested that thé shop of Gopal 
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was on ths north and the shop in the posses- 
sion of the potterin 1847 came into the 
possession of Gopal Barik in 1848 and 
probably became known as his shop, This 
may or.may not be a possible explanation, 
but the question as to the exact situation of 
Gopal Barik’s shop is not very material 
inasmuch as an error of a few feet in ascer- 
taining its position does not affect the general 
accuracy of the map. 

It is contended on behalf of the рбай: 
ents that #hak maps аге not reliable. and 
reference is made to certain passages in 
“Notes on the Old Revenue Surveys” by 
Captain Hirst at pages 9 to 14 of that book. . 

The learned author states that generally 
speaking there are three kinds of thak 
maps to be considered, viz., (a) eye sketches 
in which no actual measurements were made, 
(b) maps in which rough magnetic bearings 
were used and rough lineal ‘measurements 
made, (с) maps made from careful niagnetic 
bearings and careful lineal measurements, and 
states his opinion that the vast majority of 
thak maps made before 1852 are ,eye 
sketches and that some maps made after 1852 
are little better. Не also gives various rea- 
sons to show why thak maps are generally 
unreliable in determining the -boundaries 
of villages and specially of boundaries of 
isolated estates within a village, except .when 
they come under class (с) as , stated 
above. 

It is pointed ont on behalf of.the res- 
pondents that the thak ‘maps relied upon 
on behalf of the claimant · Жо; 2 were made 
before 1852, and. are, therefore, unreliable. 
But although the maps were made before 


1852, the ¿hak map of Majerhat js 
certainly not an eye sketch. It is stated 
on the map that it was “made after 
measurements by compass.” The .scale is 


There is the field-book which gives 
the bearings and distances. The map was 
prepared in the presence of the agents 
of the owners of the various. estates in 
the villages, and bears their signatures. 


lt appears, therefore, that the ¿hak map 
in the present case cannot be rejected as 
unreliable. Thak maps have always been 
considered by Courts as good evidence, and 
although the value of athak map depends 
upon its accuracy, we do not think that there 
is any presumption. that tak maps must be 


given, 
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inaccurate. The Judicial Committee in the 
case ot'Makaraja Jagadindra Nath Roy v Sec- 
retary of State for India (1) observed: “Maps 
and surveys made in India for revenue 
purposes are official documents prepared 
by competent persons and with such 
publicity and notice to persons interested 
as to be admissible and valuable evidence 
of the state of things atthe time they are 
made. They are not conclusive and may be 
shown to be wrong, but in the absence of evi- 
dence to the contrary they may be properly 
judicially received in evidence as correct 
when made.” ‘These observations were made 
in connection with thak as well as Revenue 
Survey Maps as a reference to the cases 
in their Lordships’ judgment will show. 

In the present case we do not see sufficient 
reasons to reject the һай map of Majerhat 
as unreliable. The thak plans of Durgapur 
and Shapur are not of the sameclass as 
the thak map of Majerhat but they can be 
relied upon, as they agree with the thak 
map of Majerhat. 


“Ib appears that Dwijendra Mohan ‘had 
only copies of the thak map of Majerhat 
and not the original map, when he made 
the measurements, but he says that he 
subsequently compared the copies with the 
“original and it appears that he gave notice 
on the 30th April 1918 іо allthe parties to 
attend on the Ist May when the original 
map would be produced before him. The 
original ‘map was sent for by this Court, 
and the parties have not shown any difference 
in the copies, 

` Some arguments were addressed to us upon 
the question of magnetic variation. But 
Dwijendra Mohan appears to have allowed 
the magnetic variation in accordance with 
the letter from the Director of Survey 
about the variation in the magnetic north 
at the time of the ¢hak map and at the 
present time. 

Then as to the allowances for closing 
cirenits, Dwijendra Mohan says, "In plotting 
the chuks I had to make small allowances 
ranging from 2 to 5 feet in the length 
of some lines in ofder to close the circuit 
according to the accepted rules of survey.” 
He was cross-examined with regard to the 
distances between points Nos. 3 to 4, 5 to 8, 6 


(1) 30 C. 201 (P. 0.); 30 I. A. 44; 7 O, W. N. 193; 
5 Bom, L, R. 1, 
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to 7 and 10 toll. The figures given in the 
sehedule to his report show that the limits 
allowed for closing circuits were not exceeded, 
except perhaps in one case in which it 
was seven feet. lt is to be noticed that 
the claimants did not set up any substantive 


case of their own as to the trijunction 
point oras to any matter in connection 
with the relaying of the map, and their 


criticisms are directed to shewiug inaccuracies. 
But as already pointed out, mathematical 
accuracy is hardly to be expected in relaying 
ancient maps, substantial accuracy being. 
all that із necessary for practical purposes. 

On the whole J do not see sufficient 
reasons for differing from the conclusions 
arrived at by Babu Dwijendra Mohan which 
have been accepted by Mr. Cuming, and I 
hold that the lands claimed by the claim- 
ant No. 2, Krishna Kalyani Dasi, lie with- 
inthe ambit of Taluk No. 167. My learned 
brother also has arrived at the same 
conclusion considering the matter from 
other points of view. 

With respect to the documents tendered 
on behalf of the claimant No. 2 and 
rejected by the Courts below, it appears 
that some ofthem, Nos. 5 and б, are copies 
of papers whish are part of the record of 
the present case as to which, of course, no 
question could arise of their admissibility. 
For the purpose of the present appeal, the 
rest ofthe papers are unnecessary in the 
view we take of the case. 

The next question, viz, that covered by 
the second portion of the first issueis “as 
regards such land is the interest of Mr. 
Braunfield or Prince Kamar Kader  pro- 
tected under section 37 of Act XI of 1859 f” 

Mr. Cuming, as stated above, was of 
opinion that the only clause of section 37 of 
Act XI of 1859 under which the present 
ease could come, would be the clause 
beginning with “fourthly.” That clause 
relates to leases of lands whereon dwelling- 
houses, manufaetories or other, permanent 
buildings have been erected or whereon 
gardens, plantations, etc., have been made. 
It is true Mr. Braunfield had arrowroot 
plantations amd buildings on а portion of 
the land, but with the exception of six 
coltas of land it is not alleged or proved 
that there was any lease in respect of the 
other lands, That being so, he can claim 
protection under the 4th clause of section 37 
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only in respect of the six cotias and four 
chittoks of land covered by kobala No 5 
(from Munshi Abdul Basat to Mr. Braunfield). 
With respect to the remaining lands his 
case as well as that of Prince Kamar 
Kader, as stated in their petitions of claim, 
was that they were lakhiraj. Mr. Goodeve 
who tried the case in the first instance 
did not come to a definite finding on the 
point. Mr. 
оо the first remand did not think it 
necessary to decide the point having regard 
to his finding that the lands didnot fall 
within Jaluk No. 167 at all, and Mr. 
Cuming on the second remand considered 
that Mr. Braunfield or Prince Kamar 
Kader could claim protection only under 
the fourth clause of section 87. So that the 
question whether the lands were mal or 
lakhiraj ap to this time has not been decided. 

No doubt under section 37 of Act XI cf 
1859 the purchaser of an entire estate sold 
for arrears of revenue acquires the estate 
free from all incumbrances which may have 
been imposed upon it after the time cf the 
Settlement, But the lakhiraj rights set up by 
Mr. Braunfield or Prince Kamar Kader must 
be shown to be inenmbrances which had 
been imposed upon the estate since the 
Permanent Settlement, in other words, that 
the lands formed part of the mal asseta of the 
estate at the Decennial Settlement. Unless 
that is shown, Mr. Braunfield and Prince 
Kamar Kader would be protected and 
apparently that is the protection which was 
claimed by them -n their petisions of claim. 
Some arguments were addressed to us upon 
the question of proof in such cases, and also 
upon the evidence such as is there on the 
record. As laid down in the case of Hurry- 
hur Mookhopadhya v. Madub Chunder Baboo 
(2), "it lies upon the plaintiff to prove a 
prima facie case. His case is that his mal 
land has, since 1790, been converted into 
lakhiraj. He is surely bound to give some 
evidence that his land was once mal. The 
High Court in the judgment already con- 
sidered has not laid down that he must do 
this in any particular way. He may do it 
by proving payment of rent at some time 
since 1790 or by documentary or other 
proof that the land in question formed part 


(2) 14 M. T. A. 152 at pp. 172, 178: 8 B. L. R. 566; 
2.Suth. P. О, Т, 484; 2 Sar, P. C. J. 718; 20 E. R, 743. 
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of the mal assets of the estate at the Decennial 
Settlement. His prima facie case once proved; 
the burden of proof is. shifted on the de- 
fendant, who 
tenure existed before December 1790.” 
was also laid down in that case that the 
fact that the Jands were within the ambit 
of the estate is not sufficient to meet the 
barden of proof thrown upon the plaintiff, 
The principles laid down above are ap- 


plicable to cases of ordinary nature as well. 


as to cases of auction-purchases at- sales.for 
arrears of Government revenue [see Arfan- 
nessa v. Peary Mohun Mookerjee (8); and 
even to the case of very small estates such 
as consisting of 5 bighas of land, вее 
Koylashbashiny — Dossee v. Gocoolmont Dossee 
(4). Whether in a particular case the plaint- 
1Ё has been able to prove a prima facie 
case would depend upon its own circum- 
stances. 

It may be pointed out that, although 
the lands have been acquired, the claim- 
ant No. 2 must be treated as if she is in 
the position of the plaintiff, as the rights 
of the parties have to be considered with 
reference to the state of affairs before the 
lands were acquired. 


I do not express my opinion as to whe- 
ther there is prima facie proof on the part 
of the claimant No. 2 in the present case, 
or whether the other claimants’ have been 
able to rebut it. The attention of the 
parties does not appear to have been 
directed to the questions and the materials 


on the record are not sufficient for coming. 


to a decision on the points, Under the 
circumstances, although the case has.already 
been twice remanded before, I think that 
for the ends of justice the case should go 
back to the Court below again for decision 
of the question, whether the lands which 
have been found to lie within Taluk No, 
167 were mal or lakhiraj at the time of the 
Permanent Settlement. 


It is contended by Mr. Donough on 
behalf of BraunSeld that the purchase of 
the estate (Taluk No. 167) by the claim- 
ant No. 2, the wife of Lal Behary, for Rs. 500 


from Chara Chunder Bose and tke 
(3) 1 C. 378; 25 W. R. 209. 
(4) 8 C. 230; 10 C. L. В. 41. 


must make out that his. 
It. 
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purehase at the revenue sale by the latter 


for Rs. 13 were really purchases made 
by Lal Behary Mitter and are merely 
speculative ones. The purchases appear 


to be speculative, but neither that fact nor 
the fact that Lal Behary was the real pur- 
chaser (assuming it to be so as to which, 
however, there is no direct evidence) affects 
the legal rights of the. parties or the merits 
of the case. It is mext contended that 
the letters by Lal Behary Mitter to Mr. 
Braunfield show that the former offered to 
confirm the rights of the latter. But he: 
offered to do so on certain terms which 
Mr. Braunfield did not accept and the 
attempted settlement fell through. it ap- 
pears on the other hand that Charu Chunder, 
the purchaser at the revenue sale, gave 
notice on the 29th November 1900 to Mr. 
Braunfield to vacate the lands in his pos- 
session (although with respect to only 5 
bighas) and the claimant No. 2, on the 17th 
October 1906, gave a notice to him to vacate 
all the lands. : 

It cannot be said, therefore, that the pur- 
chaser or his transferee did not signify 
their intention to annul the imeumbrance 
of Mr, Braunfield. 


Mr. Remfry on behalf of Prince Kamar 
Kader contends that his client was not 
served with any notice and that the pur- 
chaser ought to have taken steps to annul 
ineumbrances before the lands were acquired, 
It is said that in 1900 the Prince advanc- 
ed money in the name of the Banerjees to 
the Mandals for the purchase of the lands 
(claimed by him in these proceedings), a 
suit for specific performance had to be 
brought and ultimately the conveyance was 
executed by the Court in pursuance of the 
decree passed in the suit, and although the 
revenue sale took place in 1900 the pur- 
chaser or his transferee never gave any 
notice of- any intention to annul the in- 
eumbranee. 
ing a right to avoid an incumbrance must 
do so within а reasonable time and before 
he transfers his rights, and neither the 
purchaser nor his transferee can wait until 
third persons have acquired rights or dealt 
with the property in the meantime. 

It cannot, however, be held that the 
purchaser at a revenue sale must exer- 
cise his right to avoid an incumbrance 
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before ргосеейїп?в ате taken under the 
Land Aequisition Act. Such proceedings 
may be taken immediately after a revenue 
sale takes place, and it cannot be said that in 
such a case the rights of the incumbrancer 
hold good against the purchaser although 
he had no time to take steps for setting 
aside the incumbrance. In the second place 
the assignee or transferee of the auction. 
purchaser is entitled to exercise the rights 
of the purchaser. In the third place, it is 
not essential to give a formal written 
notice to avoid an incumbrance. All that 
is necessary is to notify to the incum. 
brancer by some unequivocal act the in- 
tention to annul the incumbrance., It is 
unnecessary to consider whether delay in 
signifying intention to annul an under- 
tenure may lead to any inference that the 
purchaser is williag to continue the tenancy 
and I express no opinion on the point, 
No such inference, however, can be drawn 
in a case where the inceumbrance set up 
is a lakhiraj right—a right to hold the 
land without payment. of rent, Lastly, the 
law gives the purchaser a period of 12 
years within which to bring a suit to set 
aside incumbrances. No question of estoppel 
appears to have been raised in the case, and 
ander the circumstances, I am unable to 
give effect to the above contentions, 

| We have next to deal with the ques- 
tions „covered by the 3rd and 4th issues 
viz, Did or did not Moni Lal Banerjee, 
claimant No. 5, as agent of Prince Kamar 
Kader purchase the portion of the land in 
suit from Gopi Krishna Mandal and others? 
Who is entitled to the compensation there- 
for? Whether Prince Kamar Kader or Moni 
Lal Banerjee?” The questions were de- 
cided by the Court below against the claim- 
ant No. 5 and he has appealed to this 
Court in Appeal from Original Decree No 
44 of 1910. ' 


The quantity of land purchased from the 
Mandals has been found by the Court 
below to be approximately 12 bighas and 
that finding has been accepted by the 
parties. We have, therefore, to determine 
in Appeal No. 44 whether Prince Kamar 
Kader or Roy Moni Lall Banerjee Bahadur 
was the owner of the said 12 bighas of 
land. 

Jt appears thatthe Prince formerly used 


192. 
ERISHNA KALYANI DASI V, МЕ. R, BRAUNFIELD, 


to be friendly with Roy Moni Lall Banerjee 
Bahadur and his brother Nani Leal Banerjee 
and bad confidence in them. They were 
close neighbours. The story of the Prince is 
that on the 5th June 1900, the Banerjees 
proposed to him that he should buy property 
which .was going to be sold very cheap. 
As it was the time of the Moharrum when 
Muhammadans do not transact business, he 
was at first unwilling to buy, but the 
Banerjees haying told him that they would 
buy the property in their own name if he 
made the payment for it, and that when 
the time became auspicious the conveyance 
would be executed in his favour, the 
Prince thereupon agreed and made over 
Rs, 3,000 to the Banerjess, which ‘was paid 
to the Mandals from whom a  hand-note 
was taken for the amount and it was agreed 
that the balance Rs. 600 would be paid by 
the Prince at the time of execution of the 
conveyance. Subsequently the Prince paid 
the Banerjees the balance of Rs. 600. Later 
on the Prince repeatedly requested the 
Banerjees to make over the property to him, 
but they refused to do so. Thereupon he 
instituted a criminal case against the 
brothers which, however, was dismissed. 
Moni Lall thereafter brought a suit against 
the Prince for malicious prosecution which 
was eventually withdrawn. The case of 
Moni Lall is that he borrowed Rs. 3,000 
from the mother of the Prince for purchas- 
ing the property himself, that the Mandals 
executed the bynapatra in his: favour and 
put him in possession of the property. But 
as the Mandals: refused to execute a con- 
veyance he instituted a suit for specific 
performance and obtained a decree on 15th 
April 1904 and paid into Court the balance 
of Rs, 650, and eventually the conveyance 
was executed in favour of Moni Lall in 
June 1908 and registered on the 28th June 
1909. 


Now as to the advance of Rs. 3,000 


by the Prince there can be no doubt upon the: 


evidence that it was advanced by him, and 
ihis is not denied in this Court. The fact 
that the Prince paid Rs. 600 in February 
1901 was admitted in a written statement 
filed by the Banerjees in the criminal case, 
and is also proved by the Prince in his 
deposition. The purchase-money, therefore, 
‚ was supplied by'the: Prince, 
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The letter written by the Banerjees to 
the Prince go to show that the former 
acted as agent of the latter in the matter 
of the purchase. For instance in his letter 
dated the Ist May 1902, Moni Lall wrote 
to the Prince that the Durgapur sale-deed 
will be ready next week, Im the letter, 
Exhibit 37, he wrote. “the Durgapur land 
will be all right very shortly. If you do 
not want the land I can get you the money 
any moment.” And in Exhibit 38 he in- 
formed the. Prince that “The Mamenpore 
and Durgapur documents are ready for 
signature.” Оп the 20th June 1903, he 
wrote, “I have this day filed the case 
against the Mandals and І am glad to 
say that I have saved the money from being 
barred by limitation with the greatest diffi- 
culty.” These letters could have been 
written only on the footing that the Prince 
was the purchaser. 


The decree for specifie performance was 
passed on the Sth April 1904, conditional on 
payment of Rs. 650 to the Mandals within 
1i months.. The money was deposited 
accordingly by Moni Lall. 


Nothing was done until 1908 when the 
conveyance was executed in favour of Moni 
Lall. 


It is contended on behalf of Moni Lall 
that he was never the agent of the Prince 
and that although the Prince might at one 
time have been inclined to buy the pro- 
perty, he subsequently changed his mind. 
It is: pointed ont that the Banerjees in-' 
formed the Prince of. the difficulty about 
money for instituting the suit for specific 
performance, that he did not give any reply to 
the letter nor give any reply to the other 
letters, that he never thereafter expressed 
his willingness to buy the property and 
that he did nothing until it became known 
that the property was - going to be acquired. 
+ The letters, however, up to June 1903 show 
that up to that time the Prince was treated as 
if he was the purchaser. Mr..Braunfield’s letter 
dated the..,... and his deposition show. that 
іп May 1904 the Prince was treated as the 
purehaser and on the 22nd November 1905 
there was а · letter of demand from the 
Prince's Pleader to Moni Lall. Then again 
when Moni Lall applied for execution of the 
decree, the Prince applied to the Court pray- 
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ing that the conveyaree should be executed 
in his favour. 

It is true the Prince did not reply to any 
of the letters written by the Banerjees 
nor apparently take any interest in the suit 
for specific performance nor find the money 
for conducting the suit. It appears, however, 
that the Prince is a close neighbour of the 
Banerjees and the letters might have been 
replied verbally. Apparently heis not a man 
of business and left everything to the 
Banerjees and as for money, it appears that 
Noni Lall, the brother of Moni Lall, had 
moneys ofthe Prince, and the two brothers 
lived joint: under the circumstances no 
inference can be drawn adverse to the Prince 
from the facts relied on as stated above. 

As for the delivery of possession to the 
Banerjees the Court below held that such 
delivery of possession was not proved, that 
the statements of Jahuruddi who spoke 
to an amalnama was not trustworthy and 
that even if they were in possession they 
must be considered to have been holding the 
property in trust for the Prince, and I agree 
with the Court below in the view it has taken, 

Certain statements made by the Prince in 
his cross-examination in the criminal case 
are relied upon, on behalf of the Banerjees. 
But they are not sufficient to lead to the con- 
clusion that he did not authorise Moni Lall 
to purchase the property for him. The learned 
District Judge says: “In any case I should 
not be disposed to attach much weight to 
them, as the language ordinarily spoken by 
the Prince appears to be a peculiar dialect of 
Hindustani and it was difficult even in this 
Court to find anyone who could translate 
accurately into English replies which he gave 
to some of the questions put to him.” 


It is to be remarked that although the 
Prince examined himself, neither Moni Lall 
nor his brother came to the witness-box. 

On a consideration of the evidence as a 
whole I agree with the Court below in 
holding that the purchase made by the 
Banerjees was on behalf of the Prince, that 
the latter is the true owner of the property, 
and is entitled to such compensation as may 
be paid for the 12 bighas. 

16 was contended on behalf of Moai Lull 
that as the conveyances stood іп his пате 
and as he was in possession, tha Prince 
could not claim any compensation in the 
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present proceedings so long as he did 
not establish his title by a regular 


suit. Bot the Court in a Laud Acquisi- 
tion case can go into the question of title 
for the purpose of determining which of 
the contending parties is entitled to the 
compensation. If his contention were well- 
founded, the jurisdiction of the Land Acquisi- 
tion Court may be ousted merely by raising a 
question of title: we are accordingly of opinion 
that this contention must be overruled. 

The result is that the first portion of 
the first issue, viz, “Does any portion of 
the land in suit fall within Tuluk No. 167, 
and if so, which," is decided in favour of 
the claimant No. 2 in accordance with the 
finding of Mr. Cuming and the finding of 
the Pleader Commissioner Babu Dwijendra 
Nath Mukherjea, and with the exception of 
the second part of the first issue and the 
second, fifth and eighth issues, the findings 
arrived at by Mr. Goodeve are confirmed. 
The case will, therefore, go back to the 
Court below for decision only of the second 
portion of the Ist issue, viz, Аз regards 
such lands is the interest of Mr. Braun- 
filed or Prince Kamar Kader protected under 
section 37 of Act XLof 18 9,” in other words, 
whether the lands were mal lands of Taluk 
No. 167 or were lakhiraj at the time of the 
Permanent Settlement, and for decision of the 
second, fifth and eighth issues, тїз, “If so, 
who is entitled to the compensation for such 
land? For what land is Mr. Braunfiled 
entitled to receive compensation” and “How 


should the compensation money be ap- 
portioned among the claimants”, in so 
far as they depend upon the result of 


the enquiry on the 2nd part of the first 
issue as stated above. The parties will 
ve entitled to adduce evidence on the 2nd 
part of the first issue, it being understood 
that the claimant No. 2 will be entitled 
to prove and adduce in evidense any of 
the documents which were tendered and 


.rejeeted, provided, of course, that they are 


relevant. 


Appeal No. 44 of 1910 is dismissed with 
costs, 10 gold mohkurs to be paid to Prince 
Kamar Kader. Costs in Appeal No. 534 
of 1909 as including costs incurred in the 
Court below will abide the result, the hearing- 
fee of this Court for the three hearings bring 
assessed at Rs. 500. 
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Having regard to all the circumstances 
surrounding the previous trials, we aré 
of opinion that this case should be tried 
by Mr, Chotzner or his successor-in-offiice 
at Alipore (other than Mr. Cuming ог Mr. 
Duval) and the Local Government may 
be. moved to vest him with the powers 
necessary for trying the particular case. 

Бок, J.— The main facts of this case 
and the claims and issues involved have 


been clearly set forth by my learned 
brother. 

The first point for consideration is 
whether the claimant Kalyani Dasi has 


successfully demonstrated that the lands 
in dispute fall within the lands measured 
in the ¿hak map of 1851 as lands of 
Touzi’ No. 167. Before discussing this 
point in detail it is necessary to consider 
the probative force of thak maps and 


field-books. For this purpose it is 
necessary to consider the accuracy with 
which the theodolite can be worked, 


This first process in taking a bearing by 
a theodolite is to set your needle to the 
north as taken by the Thak Surveyor. 
Having ascertained the degree at which 
the compass needle is to be set, the first 
thing to be ,done is to get the compass 
needle to point exactly to this degree, 
‘Any one conversant with the use of the 
theodolyte is aware that with an ordinary 
instrument ib is extremely difficult to set 
the compass needle with exact accuracy. 
The thak survey before us does not at- 
tempt to deal with angles more accurate- 
ly measured -than to half a degree. An 
error of a quarter of a degree will clearly 
throw the station many feet out of the 
line at the end of a long distance. Tha 
first distance dealt with by the map relied 
on in this suit is 221 feet and the third is 
475 feet. We may expect at the end of 
lines of this length errors of 2 or 3 
feet, even in a bearing taken with the 
greatest accuracy possible. For this 
reason if is necessary in making a map 
to effect what is called the closing of the 
circuit, and instructions as to the closing 
of the circuit are giveu in the High Court 
rules for surveys by  Pleader Commis- 
sioners. The present  Pleader Commis. 
sioner Babu D. M. Mukerjee has made 
in'elosing his circuit allowances amount- 
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ing in some cases “to 5 feet, and it 
follows that even on a survey as accurate 
asthat made by the present Commissioner 
the line drawn by him may well fall 5 
feet on either side of the true line at the 
end of the first circuit from the trijuno- 
tion point and there may be further - errors 
of 5 feet for every circuit thatis closed. I 

Comparing the maps of Babu Chandra 
Kumar Das Gupta amd Babu Dwijendra 
Mohon Mukerjee, it will be observed that 
many of the stations have been fixed by 
each at a spot considerably distant from 
that fixed by the other. We must not 
look for greater accuracy.in the relaying 
of the ¿hak survey than 5 or 10 feet in 
the earlier stages of the survey and as each 
subsequent error, unless it accidentally 
corrects itself, accentuates the inaccuracy 
of the line, the farther we get from the 
first trijunction point the greater is the 
possible error in the relaying of, the map. 
It is for this reason that Major Hirst 
says that it is impossible to relay a thak 
survey unless you have two trijunction 
points one at each corner of the map for 
the correction of the errors which must 
arise from the impossibility of taking the 
bearing with absolute accuracy. 


. The first -process by which, in my view, 
these maps should be tested is— Do the 
stations found by the two Commissionens 
coincide with any degree of accuracy with 
the places in which ona general considera- 
tion we should expect to find them P Š 

Taking first the thak map itself we know 
that many of the stations are attbe corners 
of tanks. In each case in which on the 
thak map we should expect to find the 
station in a certain position relative to a 
tank or pond we find that station in that 
position in relation to ап existing tank 
or pond, : NIA: 

Another point which as a coincidence 
appears to me of considerable importance 
is this, that Babu Chandra Kumar brings 
his station No. 44 exactly at the south-east 
corner of plot No. 46/6 of the Topographi- 
eal Survey of 1901 to 1906. Babu 
Dwijendra on an entirely indepeuderit 
measurement fixed his station No. 44 in 
almost the identical’ spot'in which’ Babu 
Chandra Kumar fixed it; we have valuable 
evidence on the record to indicate that 
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Мо. 36/6 of ‘the Topographical Survey 
once belonged to Bistu Hazra, Turning 
to the thak map we see that station No. 44 
is at the south-east corner of Bistu Hazra’s 
дою. 

The general accuracy of the relay may 
be tested also from the point of view of 
the existing drains and roads. We have 
before пз a copy of the ‘Topographical 
Survey of 1881, This is Exhibit 27. This 
map is оп the same scale as.the thak map, 
16. inches to a mile. On а comparison 
between this map and the thak map we 
are at once. struck with the extreme 
similarity of ‘the shape of the thak 
boundary line to the shape: of the angles 
formed by the roads. and drains at the 
south-east corner of .the angle. made hy 
the Shahpur and Diamond Harbour Roads 
in the Topographical Map of 1881. -From 
the description given of the thak trijune- 
tion point 28 and its position relative to 
station. No. 29-of the Thak Boundary Survey, 
we know for certain that Mahal No. 167. lies 
in this south-east corner. It does not re- 
quire a long step. in. deduction. to be 
satisfied that the drains and roads exist- 
ent in. 1851 were existent in .1851 . and 
that they were the boundaries of the plots 
depicted in the thak map. T э 


Comparing again the . Topographical 
Survery of 1881 and the ¿hak map, it is 
obvious that station No. 35 must be half way 
up the west bank of the long narrow tank 
shown in the Topographical ‘Survey in a 
Mahomedan graveyard. Babu Chandra 
Kumar and Babu Dwijendra both set 
station No. 35 exactly in the position in which 
we should expect to find it; 

To sum up, we know from thé evidence 
on the record that station No. 28 of the 
Boundary Survey is within 15 feet of the 
corner made by the Diamond Harbour 
Road and Shahpur Road. We know 
where station No. 85 of the plot survey ought 
to be. We know that station No. 44 is pro- 
bably correctly found if it is placed at 
the corner of 36/6, Sonadanga Road. 
From these three points we can check the 
relay made by Babu Dwijendra Mohon 
Mukerjee. i 

After an exhaustive check of which I 
have been given the general result, I am 
completely satisfied that the relay made 
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by that Commissioner may: he’ relied upon 
with-confidence as showing within a few 
feet the position of the boundaries of the 
plots comprising Mahal No. 167. 

That, confidence has in no way been 
shaken by the criticisms made upon the 
relay by Counsel and Vakils on behalf of 
those claiming adversely to Kalyani Dasi. 


These are all based upon. the  oross- 
examination of Babu Dwijendra Mohon 
Mukherjee before Mr. . Chotzner, They 
relate бо: ће. exact position of Gopal 


Babu's shop—the exact change. in, the 
width of the Diamond Harbour’ Road 
between 1851 and the present day, the 
exact method of taking the bearing, the 
exact position of the holding of the chain. 
They all fail to impress ше. They are 
based on the fallacy that before a thak 
relay can ba accepted as evidence it must 
be shown to be absolutely exact. . It 
cannot. he more exact than to an error of 
five or even fifteen feet. That the relay 
under. consideration is to that. extent 
accurate. І am satisfied. 

From. a comparison of the .Topographi- 
cal Survey of. 1881 with. the Topographi- 
cal Survey of 1901-1905 it is clear that the 
boundaries of present-day holdings lie 
along. the ‘drains and roads existent in 
1881... 

I have. already.’ chow that. these drains 
and roads must have. been .. existent in 
1851 and that they were the boundaries 
of the plots comprising . Taluk Мо. 167. 


‘The relaid line lies very nearly along the 


їп the Topographical 
Survey. .of:.1901. These boundaries should 
in my view bs taken, where they . have 
not been destroyed by. Mr. Braunfield, as 
the boundaries of Taluk No. 167. 


The boundary of plot No. 6 of that 
taluk follows the drains running from 64 
to 65 and then westward. The whole of plot 
No. 36/4, 1, 2, 3, 4/1 and 4, (1) a, and a 
strip of land to the east of the tank in 
that plot form part of the old Talus No. 167. 
The drains shown following stations Nos. 3 
to 1, 1 to 18, and 18 to 13 is the 
boundary of plot No. lof the old thak map. 
27 Diamond Harbour Road falls entirely 
within Taluk No. 167. 

In dealing with plot No. 4 we have 
very little to goon in the nature of 


boundaries shown 
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existing boundaries, inasmach as the old 
drains have been filled in by Mr. Braunfield 
in the construction of his arrowroot fields. 
From the fact that station No. 35 is obviously 
in exactly its right position we may 
accept the conclusion of the Commis- 
sioner as to the extent of premises No. 
80, Diamond Harbour Road, which fell in 
the Taluk No, 167. 

The next question for consideration is 
whether Mr. Braunfield is protected in 
his plea that he holds rent-free lands 
within this taluk. We regret that we 
have been ‘unable to follow Mr. Donough’s 
arguments ‘on this point. As far as we 
understand his argument, it is that he isa 
. tenant without a landlord. This, of course, 
is a contradiction in terms. There can 
be no tenancy without the relationship of 
landlord and tenant, and to constitute 
the relationship of landlord and tenant there 
must be one party landlord and the other 
party tenant. Mr. Donough, to use his 
own words, has another string to his bow. 
He contends that these lands are rent- 
free by virtue of some ancient grant 
dating back from before the Permanent 
Settlement. Mr. Remfry has developed 
this argument ard we must apply the 
‘arguments advanced by Mr. Remfry for 
Prince Kader to the legal position of 
Mr. Braunfield, for tlie legal positions of 
the Prince and Mr. Braunfield are identi- 
eal. The sole question here is, on which 
side is the burden of proof. The case of 
Harihar Mookerjee у. Madhab Chandra Babu 
(1) has been quoted to us as indicating 
that the burden of proof is on ‘the 
claimant Kalyani Dasi. Even supposing 
for the sake of argumént that the burden of 
proof is primarily on those asserting that 
the lands shown as now representing 
Taluk No. 167 are not mal lands, there 
is on the record evidence which it is noted 
would shift this burden. 

Exhibit 26 (at page 74) shows that 
the raiyati land of the taluk measured, in 
1190 B. S., 66 bighas 7 cotías carrying a 
rent of Rs. 103, of which Rs. 24-4-10 con- 
sisted of abwabs. The assets of the estate 
in that year were Rs. 88.0.10 gandas. 
The revenue now payable for this estate 
as shown in Exhibit 16 at page 61 is 
Rs. 7-2. The question natarally arises what 
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happened between 1190 В. S. (which is 
1783 A. D.) and 1793 A, D. (which is 
the date of the Permanent Settlement) to 
reduce the assets of the estate from over 
Rs. 100 to under Rs. 10. In William Graham 
v. Phanindra Nath Mitter (5), we have it taken 
as well known that in Kidderpur, a suburb 
adjàcent to the lands in dispute, roads 
were made at abont this date by taking 
free of compensation & larger area than 
the land required for the road itself and 
restoring under rent-free grants the sur- 
plus lands. We are asked to presume 
that between 1783 and 1792 there must 
have been nunierons rent-free grants of 
land bordering on the Diamond Harbour 
Road and a lgrge reduction in the revenue 
in consequence of these grants. 

We are next referred to Exhibit B, from 
which we see (pages 2, 3 and 4 to Book 
D) on the other side of the road in 
positions eorreSponding with the greater 
portion of the land now occupied by pre- 
mises No. 27, Diamond Harbour Road, 
eight out of ten of the holdings measured 
in the саз of village Shahpur as 
brahmottar or rent-free. 

Further, we have the faet that never in 
the memory of man have the lands in 
dispute paid rent, and that allthe various 
plots of land. purehased by Mr. Braunfield 
were purchased as rent-free holdings save 
one plot of six cottas paying rent to Mehar 
Ali Khan, the proprietor of Тон No. 58, 
which a comparison of the thak map with 
the Topographical Map of 1881 will show 
to bea plot of land covered by the letters of 
Mah of the words “Mahammeédan graveyard” 
in the Topographical Map of 1581. On the 
probative value of these facts I do not now 
feelit necessary to expressany opinion, for 
the reason that my learnéd brother is ot 
opinion that there should be a remand for 
the purpose of giving the appellant an 
opportunity of showing that the lands are 
in fact mal lands. I agree that if indeed 
Sheis ina position to ‘support this burden 
she should be given an opportunity of doing 
so, for both Mr. Goodeve and Mr. Chotzner 
declined to discuss the question and before 
Mr. Cuming it was not apparently rightly 
appreciated. 


(5) 81 Ind. Саз. 41; 19 C. SW. N. 1085 ut p. 1039, 
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The interests claimed by the Prince and 
Mr. Braunfield could not possibly be 
. interests protected under Act XI of 1859, 
and I cannot conceive why such an argument 
was ever seriously advanced. The land 
was held without payment of rent and 
without grant by lease from any proprietor, 
save in respect to the six cotfas held in 
Touzi No. 53. 


The occupiers were either trespassers or 
holders under a, rent-free title. The Prince 
and Mr. Braunfield claimed rent-free titles, 
They now explain that hy rent-free they 
meant revenue-free. In Bengali the terms 
rent-free and revenue-free are synonymous, 
In English the distinction between them 
is extremely small. Lands held rent-free 
before the Permanent Settlement were not 
assessed to revenue and so became by the 
Permanent Settlement revenue-free. The 
question in issue in this case was, in my 
view, from the outset, have the lands in 
dispute been held rent-free from the date 
of the Permanent Settlement ? If so, they 
cannot have been assessed to revenue at 
the Permanent Settlement. If they were 
not assessed to revenue at the Permanent 
Settlement, they were not the mal lands of 
the taluk, If they were not mal lands of 
the taluk, title in them does not pass to 
an auction-purchaser ata sale for arrears of 
revenue, 


The issue, in its true significance, has 
clearly not been appreciated, or determined. 
Therefore to my very great regret, I 
must agree that a farther remand is 
necessary. Appeal No. 534 should be 
remanded in the terms of my learned 
brother's judgment. 

The claimant Kalyani Dasi is required 
to prove that the lands in suit were assessed 
to revenue in 1793. On the record as it 
now stands the burden of proof is on her 
to show that the lands in suit were not held 
rent-free in 1793. 


She must be permitted to adduce any 


evidence relevant to the determination of. 


this issue. All orders made by Mr. Goodeve, 
Mr. Chotzner and Mr. Cuming refusing 
to admit documents tendered in evidence 
on either side, are to be regarded аз set 
aside, and each document now tendered 
whether or not previously tendered and 
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rejected, shall be, if relevant and admissible 
in evidence, admitted and considered. 

As regards Moni Lall Banerjee’s case, I 
am of opinion that it is absurd to accuse 
Braunfield and the Prince Kader of false- 
hood on the meticulous criticisms of their 
evidence made by the Vakil for the Banerjees. 
The  Banerjees are obviously afraid to 
enter the witness-box in support of their 
Braunfield’s evidence shows clearly 
that the Banerjees admitted up to 1904 
that the Prince was the owner. There is 
nothing on the record to show that 
ownership changed between 1904 and 1906, 
the date of the acquisition, 

I agree that the appeal of the Banerjees 
must be dismissed with costs to Prince 
Kamar Kader. 


Appeal No. 44 dismissed: 
Appeal No. 534 remanded. 


PATNA HIGH COURT. 
Ѕесомр Civit, Arrear No, 3773 or 1913. 
April 14, 1916. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
MUHAMMAD SADIQ--DzrFENDANT— 
APPELLANT 
versus 

KHEDAN LAL-—PLAINTIFF — 


RESPONDENT. 

Hindu Law—Joint family-—Mitakshara — Head of 
family, if can represent other members in suit against 
trespasser—Bengal Tenancy Act (THI of 1885), 
Manager, if can represent family in suits under. 

The head of a joint Hindu family under the 
Mitakshara Law represents the whole family in a suit 
for possession against a trespasser. [p. 198, col. 2] 

Quzre.—Whether tho manager ofa joint Hindu 
family can bring a suit representing the family 
under the Bengal Tenancy Act? [p. 198, col. 1.] 

Appeal from a decision of the District 
Judge, Bhagalpore, dated the 26th July 1913, 
Mr. Chandra Sekhar Prasad Singh, for the 
Appellant. 
Mr. Naresh Chandra Singh, for the Re- 
spondent. 
JUDGMENT. 


Rog, J.—The facts of this case briefly 
are, that the plaintiff, alleging himself to 
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bo the sole proprietor ' of 


defendants for eviction from waste lands 
situated in that property.’ The 
Munsif found as a fact that the son of 


the plaintiff was entitled to an S8-annas: 
He, therefore, gave: 


a decree to the plaintiff ^ for ‘an ` 8:аппав- 


share .1п` the property. 


share only of the property upon which 
the trespass had been made. In appeal 
to the District Court the learned Judge 
took from the Vakil appearing for the 
plaintiff an admission that --the 
perty was not his by right of purchase, 
but. that he, the plaintiff, was acting 
merely ag a managing member for himself 
and hisson. The learned Judge thereon 
made a decree that the plaintiff was 
entitled to a 16-annas share of the waste 
lands. trespassed over. In appeal to this 
Court it is argued, in the first place, that 
even supposing the admission of the 
plaintiffs, Vakil be accepted, no suit 
would lie by tbe managitig member of a 
Mitakshara family as representative of 
that family in any case governed by the 
Bengal Tenancy Act; in. the second place, 
it is urged that.it was beyond the'jurisdiction 
of the District. Judge to permit without 
proper. formality. a complete change. in the 
nature of the.&uit as made in the District 
Court.- 


Upon the first gk argued I am “of 
opinion, that the decision of -the Judicial 
Committee in’ the ease of Kishen Parshad v. 
Har Narain Singh (1) is ample authority for 
the proposition that the head of a Mitakshara 
family is .competent, in respect of all 


contracts which it is open to him to make. 


оп. behalf of thefamily, to sue as managing 
member. of the `. family. Suits under the 
Bengal Tenancy : Act ·` may, 
excluded from ‘this general rule. 
I prefer not to- express a definite opinion. 
But this present suit’ is not, as ‘I read it, 
a- suit 
It is a-plain suit upon a tort suffered.by 
a trespass. Even 


(1) 9 Ind. Cas. 739; 83 A. 272; 15 C. W. N, 321 
(P. €. ); 8 A. L. J. 256; 9 M. L, T. 843; 21 M. L. J. 378; 
13,0. L. J. 345 асва (1911) зм. W.N, 


395%; 38 I. A. 


INDIAN OASES. 
a property- 
purchased with his own money, sued the; 


learned: 
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Tenancy Act, a suit would lie to ejecta 
trespasser from the proprietors private. 
lands. The question whether private waste: _ 
Jands.shall be - held . khas or settled is 
one for the managing member to decide, 
I see no reason why the managing member 
should not sue when there has been an in- 
fringement upon the ‘rights of the family 
to hold or settle its waste lands. Our. 
attention has been drawn to the case of 
Sati Prosad Garga v. Radha Nath Майу 
(2). In that case it will be, noted that 
Mr. Justice Mookerji found only that two 
members of-a joint family could not re- 
present the whole family. He reserved to 
himself a doubt as to whether the actual 
head of the family could, in a case such. 
аз the present case, represent the whole 
family. I am of opinion that “in a case 
of trespass the head of the family should 
be permitted to represent the whole - 
family. - . : 

On the second contention raised on behalf 
of the appellant, tbat the plaintiff should | 
not have been allowed to shift his ground 
in the District Court, I am of opinion that. 
the merits of the case do not require us 
to say that the learned Judge exercised a 
discretion not vested in him by law. It 
would have been wiser perhaps if the 
position taken by the plaintiff had been 
solidified by the addition of the plaintiff's 
Son to the record. I am not prepared to 
send back the case in order that this 
course may now be taken.. lam satisfied 
that substantial justice has been done by 
ihe decree -now made, and that there is. 
no irregularity in the proceedings of the 
District- Court such as should be held to 
vitiate the decree made. The appeal is: 
dismissed with costs. 

Suarroppin, J.—I agree. 

Appeal dismissed, 


(2) 18 Ind. Cas. 197; 16 С. L. J. 427. 
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DIWAN CHAND V.. SUNDAR, 


PUNJAB CHIEF COURT. 
Seconp Огут, Appaat No. 2698 or 1914. 
January 28, 1916. 

. Present: —Sir Donald Johnstone, Kr., 
‘Chief Judge. 

DIWAN CHAND —PrAINTIFF— 
ÅPPELLANT 
versus 


SUNDAR—Derenpant—Respoxvent. ` 

Appeal, second—Construction of document, whether 
question of law—Punjab Courts Act (IIT of 1914), в. 41. 
` No hard and fast rule can be laid down as to 
whether the interpretation of a document and the 
inference tobe drawn from the wording of a docu- 
ment, are matters of fact orof law. Each case 
must depend upon its own circumstances. 

` Where the question was whether M had gifted 
shamilat to D along with the proprietary land and 
the only evidence relied upon was mntation with 
respect to the giftand the succeeding jamabandi 
papers: 

Held, that the Court had to look at the actual 
intention of the donor, which was a bare question 
of fact and that, therefore, no second appeal lay. 

. Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated the 
28th of July 1914, reversing that of the 
Subordinate Judge, 2nd class, Sialkot, dated 
the 23rd April 1914, deereeing the claim. 


Lala Kishan Chand, for the Appellant. 
Diwan Mehr Chand, for the Respondent.. 


JUDGMENT.—In this case it appears 
that in the.year 1891, one Mutsaddi gifted 
land to his near kinsman Dharma, father 
of the plaintiff. The only evidence relied 
upon in argument before me is doonmentary, 
namely, mutation with reference to the 
aforesaid gift and the succeeding jamabandi 
papers. The first Court decreed for the 
plaintiff, holding that the land in suit, which 
is shamilat of Patti Jagta, was gifted along 
with the proprietary land. That Court seems 
to have relied mainly upon the 
using them as a guide” in the interpretation 
of the mutation “report” and order, 
lower Appellate Court, however, took the 
view that the jamabandi entries are wrong, 


and that the mutation entry is quite clear’ 


and shows that no shamilat patti was gifted. 
The suit having been thus dismissed, the 
plaintiff has filed a second appeal to this Court. 

The first reflection I have to make 
is that it is more than doubtful whether any 
second appeal lies at all. The issue at stake 
really is: Did Mutsaddi gift 
to Dharma or not? Stated ao, the issue coyerg 
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obviously: & mere question of fact and the 
circumstance that, in deciding that question, 
one has to interpret a document does not 
seem to me to alter the question to one of 
law. Itis often argued in this Court that 
interpretation of a document, and inference 
to be drawn from the wording of a document, 
are not matters of fact butof law. But this 
is by no means always the case, No hard 
and fast rule can be laid down. Bautan 
illustration will make clear my own general 
view on this matter. For instance, if the 
issue is: Was the transfer of the property in 
suit a mortgage or 8 sale? and if the question 
has to bë decided upon the wording of a docu- 
ment, it may well be one of law; for, after 
the Court has decided the facts involved, it 
has still to say whether those facts create 
in law a mortgage or a sale. Again, suppose 
the issue is: Did: A entrust certain property 
to Bf and this question has to be decided 
upon the wording of a document, it may well 
be again that the question is one of law. In 
such cases, before a decision can be arrived 
at, certain maxims and rules of law, either 
contained in Statutes or in rulings of 
Superior Courts, have to be invoked and 
applied, but in a case like the present we 
have nothing to look at at all, except the 
actual intention of the donor, t. e. whether he 
did intend to give the shamzlat to Dharma or 
not. We have not got here to discuss legal 
principles or maxims. My opinion, there- 
fore, is thatit is a bare question of fact and 
no second appeal lies. 

I would like, however, to say that, in my 
opinicn, the decision of the lower Appellate 
Court is quite correct. The mutation entry 
does not say a word about shamilat patti 
but only about shamilut chah and share of 
water in the well. I entirely agree with 
Mr. Rose that the jamabandi entries sub- 
ssquent to 1891 do not prove anything in 
favour of the plaintiff. 

For these reasons I dismiss this doped with 
costs. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Civiu APPRAL No. 992 or 1915. 
July 27, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique, 
MUHAMMAD YAKUB KHAN— 
DEFENDAAT— APPELLANT 
versus 
Musammat NAZIRAN AND oTHERS— 


PrAISTIFFS— RESPONDENTS. 

Muhammadan Law—Uijt—Registered deed —Posses- 
sion with donee—Mutation not effected, effect of. 

A Muhammadan executed a decd of giftand gat 
ib registered, tho donee being already in possession 
of the property: 

Held, that the gift was complete although the 
donee did not get his name mutated. 


Second appeal from the order of the First 
Additional Subordinate Judge, Aligarh, dated 
the 9th April 1915. 


Dr. S, M. Sulaiman, for the Appellant. 


Mr. Pearey Lal Banerji, for the Respond- 
ents. ` 


JUDGMENT,.—This appeal arises out of a 
suit in whieh the plaintiffs sued to obtain 
possession of, and a declaration of their title 
to, certain property which had belonged to 
Musammat Sughra. The plaintiffs alleged 
that they were the heirs of Musammat Sughra 
and that the deed of gift which the Musam- 
mat had executed in favour of the defendant 
Yakub Khan, the brother of the donor, was 
invalid. The Court of first instance found 
against the plaintiffs and dismissed the suit. 
The lower Appellate Court reversed the first 
Court and gave the plaintiffs а decree. The 
deed of gift is produced. Itis a registered 
deed and in the most express terms declared 
that the donor had made over the property 
by way of gift to her brother and had with- 
drawn her possession. The property was 
zemindari property and the defendant Yakub 
Khan was and is in possession of it in so far 
as the nature of the property is capable of 
being "possessed" by any one. We think 
that under the Muhammadan Law as soon 
the deed of gift was executed and. registered 
the gift was complete, the donee being already 
in possession. We do not think that it was 
necessary (although it would have been wine) 
that the donee should have had mutation of 
names. The lower Appellate Court states 
that the deed of gift remained a "dead 
letter", that it was never handed over to the 
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donee. It is somewhat difficult to say that 
the document remained a "dead letter" when 
we find that after its execution it was duly 
registered, If ‘it were shown that after 
execution the donor had intentionally 
abstained from ever allowing the document 
to come out of her possession, possibly the 
Court might have had to arrive at some con- 
clusion as to why the document was retained. 
We find, however, in the present case that it 
was never alleged by the defendant that the 
donor had retained the deed of gift after its 
execution. On the contrary, the fourth para- 
graph of the plaint shows that the document 
was in the possession of the donee, though it 
is alleged that he gave it back For the reasons 
we have stated above we think the gift was 
complete and that the decree of the Court of 
first instance should be restored. We allow 
the appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs inall 


Courts. 
Appeal allowed, 


PUNJAB CHIEF COURT. 
First Crvin APPEAL No 1660 or 1915. 
February 12, 916. 
Present:—Mr. Justice Shadi Lal. 
AHMAD AND OTHERS—DEFENDANTS— 


APPELLANTS 
versus 
JAM KHAN AND OTIIERS— PLAINTIFFS— 
RESPONDENTS. 
Shamilat—Khewatdars, rights of—Whnjib.ul.arz 


entries *n—Proprietor holding on behalf of knewatdars 
Adverse possession. 

Defendants held land as owners in the village 
since 1853 and had been recorded ав such in 
successivo Settlements. There was no shamilat at 
the time of the Settlement of 1856. By common 
consent, the proprietors decided that the right of 
ownership in submexged land belonging to a pro- 
prietor should become extinct after the lapse of 
2 years and that on re-appearance the land be con- 
sidered asthe property of all the proprietors. in 
the village The wajib-ul-arz provided that the 
shamilat should be partitioned hasat rasad kkewat, 
The land in dispute emerged sometime between 
1856 and 1880 and was accordingly recorded as 
shomilat deh. Defendants having obtained a partition, 
plaintiffs sue‘ fora declaration that the partition 
was not binding on them as еу had been in pos. 
session all along: 
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Held, (1) that as the plaintiffs had been in pos- 
session of tho entiro shamilat khata on behalf of tho 
khewatdars, they could not set up an adverse title; 
Гр. 202, col, 1.] 

(2) that the defendants were entitled to a share 
in the shamilat area in proportion to their Lhewat 
holdings. [p. 202, col. 1.] 

Dunit Chand v. Muhammad Baksh, 36 P W. R, 
1907; 8 P. L В. 1997, referred to. 


First appeal from the decree of the District 
Judge, Jha:g, dated the 30th April 1908, 
decreeing the claim, 


Mehta Bahadur Chand, for the Appellants. 
Mr. Nand Lal, for the Respondents. 


JUDGMENT.—The plaintiffs are  Biloch 
proprietors of Mouza Islampur  Nasheb, 
Tahsil! Shorkot, Jhang District, and the 
defendants are Szals of the same village. 
It is admitted that in this village there 
was злота khata which was partitioned 
in 1904-05, and that the land in dispute 
was in consequence of that partition awarded 
to the defendants. The plaintiffs allege 
that the defendants are not khewatdars in 
the village, that the partition was wrongly 
made and is not binding on them, and that 
they are, therefore, entitled to the posses- 
sion of the land. The District Judge has 
accepted their contention and granted a 
decree, from which the defendants have 
preferred an appeal to this Court. 


The question for determinationis whe- 
ther the defendants are entitled to a share 
in Ње shamilat area in proportion to their 
khewat holdings. They as owners hold the 
land attached tothe wells Jotianwala and 
` Methanwala, are undoubtedly proprietors in 
the village and have been so recorded in 
the Settlements of 1853, 1856 and 1880, 
The revenue entries prove beyond doubt 
that some years before the Settlement of 
1853, the defendants’ ancestors expended 
money in sinking these wells, and thereby 
became co-sharers in the wells, as well as 
in the lands irrigated by the wells with 
Biloches, the ‘ancestors of the plaintiffs. It 
appears that there was really no shamilat al 
the time of the Settlement of 1856, and 
ixhibit (b), an extract from the wajib ul-arz 
of 1856, prescribes that land belonging to 
proprietors, which became submergéd and 
remained under water for more than 12 
years, waa, upon re-asppeararce, to be 
treated as the shamzlat of the whole village. 
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Now, the area, which was partitioned in 
1904 05, emerged some time between 1856 
and 1580 апа was accordingly recorded as the 
shamalat deh. The clause of the wajzb-ul-arz 
relating to theshamilat provides in distinet 
terms that it is to be partitioned kasub 
rasad khewat; and prima fucie the defendants 
as khewatdars are entitled to a share therein. 
It will be seen that the shamilat really 
came into existence many years after the 
defendants had become proprietors in the 
village and there is no valid reason why they 
should not get a proportionate share therein. 
By common consent, the proprietors decid- 
ed that the right of ownership in the 
submerged laud belonging to a proprietor 
shculd become extinct after lapse of 12 
years, and that on re-appearance the land 
be considered as the property of all the 
proprietors in the village. This provision 
was applicable to the defendants just as 
much as tothe plaintiffs and had obviously 
nothing to do with the original mode of 
acquisition of ownership by each proprietor. 
Ifthe defendants’ land had соте under 
water, 16 would have been subject to the same 
rule, and there is no valid ground for 
holding that they should be precluded from 
participating in the accretion made to the 
village area, 

Further, it is to be observed that the 
defendants, as stated above, acquired their 
holding several years before 1853, and that 
there is no document executed at that 
time, which defined their rights, or confined 
them to the area attached to the three 
wells and prevented them from becoming 
co-sharers in the shamilat. It must be 
remembered that we have here a case of an 
old acquisition, and that the shamzlat came 
into existence subsequent thereto. The 
judgments, which deal with comparatively 
recent acquisitions in pursuance of deeds 
transferring khewat lands without making 
any mention of the shamilat, have, therefore, 
no bearing upon the matter in controversy 
between the parties. On the other hand, 


the observations of Kensington, J. in 
Duni Chand ү. Muhammad Bakhsh (1), 
in & case from this very district, are 


apposite here. As poioted out in that judg- 
ment, the rights of the appellants depend, 
not so much upon the original acquisition, 


(1) 36 P, W. R. 1907; 8 P. L. В. 1907. 
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or on the wajib-ul-arz and there is по 
special ground for cCifferentiating them from 
othe proprietors. 

It appears that the  Béloches were in 
possession of the entire shamwloi khata, but 
the entry inthe wajzb-ul-arz makes it abun- 
dantly clear that they beld it on behalf of 
the khewaidars and as such received profits 
and paid Jand revenue assessed on the 
land. Their possession, in these circum- 
stances, does not show that the defendants 
were not entitled toa share in the shamilat 
or that there was any invasion of their title. 
On the other hand, it is clear that both 
in plaint, dated the 16th of April 1890, 
and in the stateñent made by Sidu, Walidad, 
Jam and Muhammad Khan, who are plaint- 
iffs in the present case, it was admitted 
that the defendants were co-sharers in the 
shamilat. . 

For the foregoing reasons I hold the 
Revenue Authorities were justified in award- 
ing these lands in dispute to the defendants 
at the time of the partition, and that the 
plaintiffs have failed to establish their claim. 
Accordingly, I accept the appeal and, reversing 
the decree of the lower Court, I dismiss the 
suit with costs, 
я Appeal accepted. 


MADRAS HIGH COURT. 
Second Отуп, Appgar No. 2281 or 1914 AND 
Отт, Revistron Peririon No, 1063 or 1914. 
August 11, 1916, 
Present: —Mr. Justice Spencer and 
Mr. Justice Krishnan. - 
NARANAPPA alias BUCHANNA AND 
OTHERS——DEFENDANTS Nos. 2 AND 5 то 7— 
APPELLANTS—PETITIONERS 
versus 
VENKATARAMAN AND OTHERS—PLAINT- 
IFFS AND DEFENDANTS Nos. З AND 4— 


RESPONDENTS IN BOTH. 

"Provincial Small Cause Courts Act (IX of 1887), s. 28 
—Jurisdiction— Title, issue involving question of— 
Madras Estates Land Act (I of 1908), ss, 12, 189, 213— 
Swit for value of trees wrongfully cut and carried away, 
whether cognizable by Revenue Court—Title to trees, 
breach of, whether possible—Civil Procedure Code (Act 
V of 1908), зв, 102, 115—Appeal, second—Revision, 
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Plaintifis sued defendants іп the Small Cause 
Court for Rs. 100, being the value of trees wrong- 
fully cut and carried away by them. Defendants 
contested plaintiffs’ title. The plaint was returned 
under section 23 of the Provincial Smal! Cause Courts 
Act for presentation to a Court competent to try and 
finally determine ihe issue as to title: 

Held, that although the suit was tried on the 
regular side as it involved a question of title, it 
was a suit of small cause nature, and the fact 
that the plaint was returned under section 23, 
Provincial Small Cause Courts Act, made no 
difference. [p 202, col. 2; p. 203, cols. 1 & 2.] 

Muthukaruppan v. Sellan, 15 М. 98; Ramasamy 
Chettiar v. R^G. Orr, 26M 176; 12 М. L. J. 264; 
Narayan v. Balaji, 21 B. 248; Kali Krishna Tagore v. 
Izzatannissa Khatum, 24 О. 557, referred to. 

Held, also, that the suit was not cognizable by the 
Revenue Courts under section 218 of the Madras 
Estates Land Act. [р. 203, col. 1; р. 204, col. 1.] 

Per Krishnan, J.—To bring the suit within the 
scope of section, 213 of the Madras Estates Land 
Act, it must have been shown that it is for damages 
for a breach of section 12 of the Act. A title given 
by Statute cannot be broken. By no stretch of 
language cana suit for damages for cutting trees 
be described as a suit for breach of title to the trees 
[р. 208, col. 2.] ` 

Second appeal against the decree of the 
Court of the Subordinate Judge, North Arcot, 
in Appeal Suit No. 108 of 1913, preferred 
against that of “the District Munsif, 
Tirupattur, in Original Suit No. 534. of 1911. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge, North Arcot, in Appeal Suit. 
No. 108 of 1913, preferred against the 
decree of the District Munsif of Tirnpattur, 
in Original Suit No. 534 of 1911. 

Mr. P. R. Ganapathy Aiyar, for the Appel. 
lants. 

Messrs. Venkatasubba Aiyar and Narayana . 
Sastri, for the Respondents. 

JUDGMENT. 

Spencer, J—A preliminary objection ів 
taken that no second appeal lies as the case is 
of a small cause nature. 

Though the case was tried on the 
regular side,as it involved a question of 
title, it is not the less a suit of small 
D nature. See Muthukaruppan v. Sellan 
1 

An objection striking at the root of the 
jurisdiction of the lower Courts has, 
however, been taken by the appellants’ 
Pleader. He argues that the suit should 
have been filed in a Revenue Court to 
obtain damages under section 213, of the 


(1) 16 M. 98, 
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Madras Estates Land Act, This section 
provides for suits being filed for damages 
before the Collector by persons  deeming 
themselves aggrieved by proceedings taken 
under colour of.this Aet or by neglect or 
breach of any of its provisions. 


- This is -not a case of anything being 


done under the colour of the Madras 
Estates Land Act, nor do I consider that 
any provision of the Act can be considered 
to have been broken by the cutting of 
trees, when section 12 merely 
the right of occupancy ryote to enjoy 
the trees upon their holding and does 
not prescribe any procedure or 
for preserving such right from infringement. 

The second appeal is dismissed with 
costs. Í | 

The civil revision petition fails for the 
same reason and is dismissed. 


KRISHNAN, J.—In this second appeal a- 


preliminary objection is- taken that no 
second appeal lies-under section 102 of the 
Code of Civil Procedure, as the 
of a small cause nature and below 
Rs. 50C in value. Plaintiffs sued for damages 
of Rs. 100. as the value of trees wrongfully 
cut and carried away by defendants from 


his land, of which he alleged he was һе. 


owner. Defendants contested his title. 
The plaint, which was originally filed in 
the Small Cause - Court, was thereupon 
returned under section 23 of the Provincial 
Small Cause Courts Act to be re-presented 
to a Court competent to try and finally 
determine the issue as to title. The plaint 
was re-presented to the District Munsif’s 
Court on its regular side and that Court 
deereed in plaintiffs’ favour for Rs. 20 and 
annas 8 as damages. In appeal the Appel- 
late Court modified the decree and this 
second appeal is against the Appellate 
Court’s decree. Э 

The suit is clearly of a small cause 
nature, as it is not excluded from the 
cognisance of the Small Cause Court by 
any of the exceptions to the Second 
Schedule of the Provincial Small Cause 
Courts Act. A suit by the landlord against 
the tenant for the value of trees 


improperly cut and removed by him was 


held to be а small cause suit in Ramasamy 
Chettiar у. R. G. Orr (9). The fact that 


(2) 26 M. 176; 12 M, L, J, 264. 
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recognises ' 


penalty . 


suit is. 


. L. 
. M. L, T. 426; 2 L, W. 1037; (1916) M. W. N. 921, 
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the plaint was returned under section 23 
can make no difference to the nature of 


the suit. This has been already ruled 
in the case of Muthukaruppan v. Sellan 
(1). This ruling was followed in Narayan 
v. Balaji (3) and Kali Krishna Tagore ү. ; 
Tzzatannissa Khatun (4). 

‘It-is, however, argued that since the 
passing of the Estates Land Act a suit 
like the present is made exclusively 
cognizable by the Revenue Court and the. 
jurisdiction of the Civil Court is altogether 
taken away. The appellants’ Vakil relies 
on section 213 of the Act read with 
section 189. He contends that this is 
really a suit for damages for breach of 
one of the provisions of the Act, wiz., 
section 12, and that though section 213 
does not itself take away the jurisdiction 
of the Civil Court, section 189 has that 
effect, as this suit is one falling in No, 
21, Part A, of the Schedule; and the Full 
Bench decision in Narayanaswamy Atyar v. 
D. Venkataramana Aiyar (5) is relied on. 

Section 12 provides that every occupancy 
ryot has a right to use and enjoy and 
cut down trees on the land subject to 
any rights of the landlord by custom or 


contract existing before the passing 
of the Act. Itis true that the lower 
Courts have found that plaintiffs’ title 


to the trees in question is under this 
section. But to bring the suit within the 
scope of section 213, 16 must be shown that 
it is for damages for a breach of section 12, 
That section confers on the tenant a title 
to the trees. It is not possible to understand 
how a title given by Statute can be broken. 
The words “breach of any of its provisions” 
show thatthe provision referred to must 
be one thatcan be broken; section 12 
is clearly not one that comes within that 
description. Suits for damages for breach 
of covenant for title are well known when 
title is attempted to be transferred by 
act of parties. But by по stretch of 
language. can a suit for damages for 
cutting ‘trees be described as a suit for 
breach of title to the trees. 

If there was a section directly prohibiting 


(3) 21 B. 248. 
14) 24 C. 557. 


(5) 31 Ind. Cas. 326; 39 M. 289; 29 M. L. J. 607; 18 
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the landlord from cutting the trees on 
the lard, it may be argued that sucha 
cutting will be a breach of that provision; 
but there is по such section. 

I am, therefore, of opinion that the 
present suit is not one that can be brought 
within the scope of section 213, The ap- 
pellants’ argument that the suit is one 
cognizable by the Revenue Court, therefore, 
fails and it is not necessary to examine 
the other parts of the argument. The 
suit is one of a nature cognisable by the Small 
Cause Court and the second appeal, therefore, 
fails. The revision petition under section 
115 of Act V of 1905 aslo fails, as the lower 
Courts had full jurisdiction in the matter, 
the Small Cause Court having acted under 
section 23 of the Provincial Small Oause 
Courts ^ot. 

I agree that the second appealand the 
civil revision petition should both be 
dismissed as proposed. 

Appeal and Revision dismissed. 


Y. R. P. 


ALLAHABAD HIGH COURT. 
Seconp Отут APPEAL No. 1710 or 1914. 
June 7, 1916. 

Present:— Mr. Justice Walsh and 
Mr. Justice Sunder Lal, 

Hafiz MUHAMMAD SHAFI —PrarNTIFF— 
APPELLANT 
versus 
DOST MUHAMMAD —DszrFENDANT— 

RESPONDENT. 

Muhammadan Law —Wakft—Mutawalli, 
ment of—Ececutors, appointment of, 

Under the Muhammadan .av the founder of a 
wakf or his executor is entitled to appoint a 
successor to the mutuwalli. (p. 205, col. 2.] 

If the author of а wakf has named a certain number 
of persons as his executors, such or so many of 
them as accept the duty аге :о be deemed as his 
executors. [p. 205, col. 2.] 

But an uncertain, undefined and fluctuating body 
of men referred to ina deed of wakf cannot act as 
executors of the founder of the wakf, nor can any 
of them undertaking the duty thereby become an 
executor under the law. , [p. 206, col 1.] 

Second appeal from she decision of the 
District Judge, Budaun, dated the 6th July 


1914, 
FACTS material for the purpose of this 
report are as follows: — 


appoints 
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One Sakhawat Husain. created a wakf of 
his property by a deed dated 25th July 
1882, and appointed his wife, Musammat 
Rajunnissa, as нашай. The following 
extract from the deed of wakf is necessary: to 
understand the case: 


Agar Musammat mutawallia ka intikil 
rubaru тыһ wakif ke ho jawe, lo main 
khud apni hayat tak mutawalli iska rahunga 
aur bad apne jisko munasib samihunga muta- 
walli kar jaunga; aur Ulama: Din Muhammadi 
Amil-bil-Hadis wa Raoosai Qasba sai fit 
khair ko lazim hai ki bad maut Musammat 
mutawallia wa mujh wakif ke qiam-i- Madrasa 
haza wa talim-i-Ilim-i- Hadis wa Ruran-i-Majid 
men hamesha ba dil wa jan masroof wa nigran 
sarbarakar wa musarif masjid madrasa ke 
rahain aur jo mudarris ki mukarrix kea jawe 
Amil-bil-Hadis ho; aur agar kot amar 
khilaf dianat sarbarakar ka sabit ho to usko 
bazaria ¿alat surkari barkhast kar, dusra shaks 
mutamid mukarrar kar den, 

Sakhawat Husain died beforə his wife, 
who died in 1911. 


After the death of Musammat Rajan the 
plaintiff in a meeting was elected mutawall by 
the Ulama and Reises of Guunaur according 
to the provisions of the deed of wakf, 

On the death of Musammat Rajan there 
arose disputes between the plaintif and the 
defendants, defendants Nos. 1 and 3 being 
relations of Sakhawat Husain and defendant 
Мо. 4 brother of Musammat Rajunnissa, 
The Collector of Budaun, where the property 
is situate, intervened and took possession of 
the property. 

The plaintiff thereupon came into Court 
with a suit tor a declaration that he was the 
mutawalli of the wakf property and entitled 
to possession of it, he also prayed for a 
perpetual injunction, etc. Defendant No. 1 
admitted the «kf and pleaded that he had 
been appointed mutawalli by Musammat Rajun- 
nissa. Defendant No. 2 also admitied 
the wakf but said that, being a relation of 
thefouoder of the wakf he was entitled to be * 
тиииш. Defendant No. З only asked that 
a proper person should be appointed by Court, 
Defendant No. 4 eoutested the wakf alto- 
gether. The Court of first instance held that 
the wakf was proved and the plainsiff had 
bean legally appointed in&tawalliljand, there- 
fore, decreed the suit, 
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Defendants Nos, 1 and 2 appealed, The 
Appellate Court held that the words were 
too vague to make the Ulama and Reises 
persons “execators” as understood by the 
Muhammadan Law. A “Wasi” or an executor 
must ре named in order to become an executor. 
The whole body of a certain community can- 
not be executors. In the result the plaintiff's 
suit was dismissed. The plaintiff appealed. 

Mr. Shafi-uz-zaman, for the Plaintiff- Appel- 
Tants, sabmitted that under the Muhammadan 
Law there had been a valid appointment of 
vasis or executors. Cited Ameer Alis 
Muhammadan Law, Volume [ (4th Edition), 
pages 602, 664. 

[SuNDER Las, J.—The appointment of exe- 
eutors is too indefinite. How are you to 
fitd out who the Ulama and Reises ате?) 

Mr. Shafi uz-zaman referred to page 655, 
Amir Alis book, and the Fatawa-i-Alamgiri 
quoted at the foot-note and submitted that 
“a number of persons may be addressed” and 


they all become executors and if some only. 


act, the persons who so act become executors. 
In this tase the Ulama and Reises have 
been addressed and those persons who 
called the meeting accepted the duties of 
executors and became so, In Muhammadan 
Law an indefinite number of persons may be 
addressed and, therefore, the present deed is 
not bad for indefiniteness. 

[Warsu, J.—The question is what is 
enough to show who are the persons indi- 
cated, Will you say that a person is addressed 
if he is not within hearing? | 

Mr. Shafi uz uzama.—In this particular 
case the Ulama and Bewes of a particular 
place and community are mentioned and 
they can be ascertained and, therefore it cannot 
be called indefinite. When some of the 
‘persons addressed accept the duty they 
become executors and the difficulty about 
indefiniteness is removed. As regards the 
second point I submit that by a circular 
letter a number of persons may be addressed. 
The ‘appointment by the meeting of Ulama 
and Reises of the plaintiff aa mutawalli is 
proper and according to the spirit of the Mu- 
hdmmadan Law. 

Messrs, Iqbal Ahmad and Muhammad 
Yusuf, for the Respondent, were not called 
upon. 

Я JUDGMENT, 

SUNDER Lat, J.—This is a suit brought by 

one Hafiz Muhammad Shafi for posscssion of 
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eertain endowed property, on the ground that 
he is the mutawalli of the said endowment. 
The endowment was made by Hafv Sakha- 
wat Hasain bya document dated the 25th of 
July 1892. Under that document Sakhawat 
Husain appointed as the first mufawulli his 
wife Musammat Rajunnissa, but the latter 
had no authority to appoint а successor to her 
office as а mutawalli. Both Sakhawat 
Husain and Musammat Rajunnissa are now 
dead. Under the said document the author 
of the wakf desired the residents of the town 


апа learned men in Muhammadan Law be- 


longing to his persuasiun to look after the 
wakf and to get some suitable person ap- 
pointed as mutawallz. One class of these 
persons is described in the deed as "Ulamaz 
Din-i-Muhammadi Amil Bil Hadis” and it is 
quite clear that Sakhawat Husain was 
referring to persons of his own persuation 
who were learned in Muhammadan Law, 
The second class of persons to whom he 
is supposed to have referred in the docu- 
ment is deseribed as “Raossa-i-Kasba Sai fil 
Khair” namely residents of the town who 
were intent upon doing good deeds, This un- 
defined body was to see that a proper person 
is appointed mutawallz to succeed his wife. 
Under the Muharn madan Law the founder 
of a wakf or his executor is entitled to 
appoint a successor to the mutawalli, and 
the question before the Uoürt is whether the 
persons referred to in the deed in general 
terms without the name can under the circum- 
stances be said {о be the executors appointed 
by him. Mr. Shafi-uz-zaman has argued 
that any person who has knowledge of 
the Muhammadan Law and professing 
the same religion аз the wakif ог a 
resident of the town intent upon doing 
good deeds who accepts the office, becomes 
an executor of the author of the wakf and 
is entitled to appoint а mutwalli. In sup. 
port of this contention he has relied проп 
passages at pages 652, 663, 664 and 665 in 
Ameer Alis Muhammadan Law. These 
passages do mein no more than this. If 
the dathor of the wakf has named a certain 
number of persons as his executors, such or 
so many of them as accept the duty 
are to be deemed as his exeentors, Those 


разғарез have no bearing on a case like the 


present. In the case now before us an 
undefined, uncertain and fluctuating body of 
men has beon referred toin the deed. It 
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is not possible to say whether a particular 
-Muhammadan of the town is learned in 
Muhammadan Law or he is intent upon 
doing good deeds. It is impossible to say 
what persons exactly come within the 
qualification mentioned. We do not think 
tbat the expressions in the deed amount 
to appointing the persons referred to therein 
-as executors for the purpose of -appointing a 
successor to the mutawalli, nor do we think 
that any of them undertaking the duty 
thereby becomes an executor under the 
-law. The plaintiff was accordingly appoint- 
ed a mutawalli by a body of persons who 
-had no authority to appoint him as such. 
He' was not a mufawalló under the law 
‘and his suif, therefore, failed. It is for 
the . Muhammadan community to take steps 
.under section 92 of the Code of Civil Pro- 
.cedure to get a suitable person appoint- 
.ed as а mutewalli. We understand that 
some proceedings in this matter are pending. 
The matter is, however,-not before us. . 
"plaintiff has failed to make ont. his title. 
-The suit was rightly dismissed. and we 
-dismiss this appeal with costs including fees 
.on the higher scale. The decree in the 
.ease will поб issue until the deficiency -in 
- Court-fee.is made good by the respondent. _ 

- Wangsa, J.—Lonly desire to add one word, 
<1 think the judgment; of the. District Jndge.is 
„ап excellent. one:and has put the. thing on 
- the. right'ground. :: .. y 

' Appeal dismissed, 


PATNA HIGH COURT. 
Seconp Олу, Arrear No, 4201 or 1918, 
7 April 14, 1916. 
Present:—Mr, Justice Mullick. 
TUNI ORAON-—DEFENDANT—APPELLÁNT 
versus 
| LEDA ORAON AND ANOTHER—~PLAINTIFFS— 
RESPONDENTS. 

Succession Act (X of 1865), s. 882, notification under, 
efect of —Custom— Succession —Oraons of Chota Nagpur 
‚ —Custom codified, whether overrides Statute— Bengal, 
N.-W. P. and Assam Civil Courts Act (XII of 1887), 
s. 87—Appeal, reference to historical works in, propriety 
of. - 

A notification under section 882 of the Succession 
Act declared Oraons, etc, exempted from the pro. 
visions of the Aot, "provided that this -notitication 
shall mot "affect ` айу person in regard to` whose 
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Тһе, :; 


` deceased, 


“holding 
“Act applied, 


[1916 


rights a decision contrary to its effect. has already 
been given by a competent Civil Court”: 

Held, that the decision here meant is not "вош 
final decision such as would operate as res judicata 
but includes a decision under appeal. [p. 207, col. 1.] 

After Customary Law has been stereotyped in the 
form of a Statute which contains no provision 
saving custom, it is not open to a Conrt to give 
effect to custom, much less to a custom inconsistent 
with the Statute. [p. 207, col. 1.] 

Jammya v. Diwan, 28 A. 20; А W.N. (1900). 181; 
Abraham v. abraham, 9 M. I. А. 195; 1 W. R. P. C. 1; 
1 Snth. P. C. J. 501; 2 Sar. P. C. J. 10; 19 B. R. 716, 
distinguished. 

Obiter.—Reference to works of - history ah the 
appellate stage is irregular and should he avoided. 
tp. 207, col. 51 

Vallabha v. Mudusüdanan, 12 M: 495, referred to... zs 

Second appeal from a decision of the 
Commissioner, ` Chota Nagpur, 
dated the 6th September ` 1913, reversing 
that of the Munsif, ` Ranchi, ‘dated ‘the 
21st January 1913. 

Mr. Atul Krishna Ray, for. the Appellait, ` 

Rai Guru Saran Prasad, Хот. the 
Respondents. 


JUDGMENT.— The. ‘plaintitts ” ad the 


‘defendant are Oraons, an “aboriginal .tribe 


in’ Chota Nagpur. The suit is for recovery 
of possession of certain "lands, оп the 
‘allegation’ that. by custom ~ the plaintiffs, 
who are the mele agnates of one Somra, 
are entitled to | succeed ‘to -the 
exclusion’ of thé defendant, who is the 
daughter. . The . Munsif dismiáséd the “suit, 
that” as the “Indian “Succession 
the parties being - neither 
Hindus, Muhammadans nor Buddhists, the 
daughter had a preferential right to the 
brother and brother's son. But the learned 
Judicial Commissioner has set aside that 
decree, on the ground that the Succession 
Act did not apply by reason of a Special 
notification issued under section 332 of the 
Act by the Government of India during 
the pendency of the appeal before the 
Judicial Commissioner, and that the plaint- 
ifs had proved а special. custom that 
females are excluded from inheritance to 
immoveable property. The present appeal 
before me has been preferred by the 
defendant, 

It is clear that the learned ' Jadieial 
Commissioner is wrong ` in Holding that 
the notification ‘of the Government of 
India applies to the present case. The 
notification expressly states that it is not 
to apply when there has been a decision 


` 
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‘of a competent Court regarding the rights 
of the parties. I cannot agree with the 
learned Judicial Commissioner that the 
decision here means some final decision 
such as would operate as res judicata. 
The Munsif's decision was the decision of 
a competent Court and, in my opinion, the 
rights of the parties are untouched by 
the notification and are governed by the 
Succession Act. 

It is contended, however, by the Jearned 
‚ Vakil for the respondent that the learned 
Judicia] Commissioner has found that a 
custom exists to exclude females and that 
this custom must override the Statute. 

Now the applicability of custom to the 
case before us arises by virtue of section 
37, Act XII of 1887, and it cannot be dis- 
puted that in the case of Hindus, custom 
outweighs the written text of Hindu Law. 
As regards Muhammadans, although there 
are cases’ to the contrary, it has been 
held that custom cannot override the text 
of the Muhammadan Law. [Jammya v. 
Diwan (1).] So again in the case of 
trade. customs it has been -held that 
usages may be proved to override the 
law merchant, that is to say, the common 
law. In the case of codified law the 
ordinary practice of the Legislature is to 
make special provision when it thinks fit 
to do so for the saving of custom, usage 
and customary rights. But I have been 
unable to find any authority that, after 
Customary Law has been stereotyped in the 
form of a Statute which contains no pro. 
vision saving custom, 16 is open to a 
Court to give effect to custom, much less 
to a custom inconsistent with the Statute, 
In Abraham v. Abraham (2) it was held 
that a particular family custom is capable 
of attaching to Hindus converted to 
.Ohristianity, but that case was before 
the passing of the Succession Act and I 
‘have been unable to find any instance of 
custom varying the rules of the- Act 
‘among parties who are governed by it. 
As the Act contains no clause saving 
;eustom, the Courts are not competent to 
‘accept custom as a reason for deviating 
.from the provisions of the Act. The 
23 A. 20; А. W. N. (1900)- 181. 

(2) 9 M. I. A. 195; 1 W. R. P. O. 1; 1 Suth, P. C. 7. 
“601; 2 Sar, P; C, J. 10; 19 E, R, 716. 
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learned Judicial Commissioner, therefore, is, 
in my opinion, wrong and the decree of 
the Munsif is right. 

Às regards the question whether the 
custom has been proved, the learned Judicial 
Commissioner has dealt with it very 
summarily and it is not clear whether he 
has considered all the points necessary for 
the proof of a custom at law. He has 
based his finding chiefly on the writings 
of three authors, which do not appear to 
have been ever adduced in evidence or 
referred to in the Court of first instance. 
I would invite the attention of the 
learned Judicial Commissioner to the obser- 
vations of the Madras High Court in 
Vallabha v. Mudusudanan (3), to the effect 
that reference to works of history at. the 
appellate stage is irregular and to be 
avoided. : = 

The result is that the appeal is decreed 
with costs and the decree of the Munsif 
is restored. БА 

Appeal decreed, ^ 

(8) 12 M. 495. ES 


HET 


... PUNJAB CHIEF COURT. — 
- Seconp Отуп, Аррвдь No, 2761 or 1915, - 
June 6, 1916. i 
Present:—Mr. Justice Chevis, 
LACHHMAN DAS-—PLAINTIFF— 
APPELLANT 
- versus I _ 
NARSINGH DAS—DEFENDANT— ` 
RESPONDENT, . ; 

Limitation Act (IX of 1908), Sch. L Art, 142— 
Adverse possession. —Abadi site -Abandonment. 

In the case of vacant sites possession is prosumed 
to go with title, and the mere use by a neighbour 
of the land in dispute for the purpose of tethoring 
cattle cannot bo regarded as adverse possession, .[p. 
208, col. 2.] 

Residing for many years in a thakardawara out- 
side the actual abadi does not amount to an abundon- 
ment of a vacant site in the abadi, nor does mere 
delay in re-erecting & house, which has fallen down, 
amount to such abandonment- [p.208, col. 1] 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 30th July 
1915, reversing that of the Munsif, 186 class" 
Amritsar, dated the 7th December 1914 


decreeing the claim, 


Sardar Kharak Singh, for the Appellant, 
Lala Dharm Das Suri, for the Respondent. 


JUDGMENT.—Ths plaintif, а Sadh 
Bairagi, sues for possossion of a site in the 
abadi, alleging that it was given long ago to 
his spiritual srandfather and then came down 
to his spiritual father and then to him. That 
a kotha and chaubara were formerly on the 
spot, and twice fell down. Thatin 1913 he 
re-built the kotha, and was then dispossessed 
by the defendant who brought a suit under 
section 9, Specific Relief Act. 


The defendant denied these allegations and 
pleaded long adverse possession. No plea cf 
abandonment was seb: p, and so no issue on 
the subjeet was framed, 


The lower Court fouud plaintiff's allegations 
to be correct, and decreed plaintiff's suit. 

Tie learned District Judge on appeal, 
though holding it not proved that the entry ix 
the khana shumari papers of 1852 relied on by 
the first Court referred to the site in dispute, 
apparently accepted the lower Court’s firdings 
as to facts. And defendant's Counsel has not 
before me contested those findings;so I take 
them to be correct. Tke District Judge, 
however, dismissed the suit as barred by limita- 
tion өп the ground of abandonment. 

I will first deal with the question of 
abandonment. The plaintiff has all alone 
been living in the village, though apparently 
for many years past he has been residing in 
the thekurdawara which is outside the actual 
abudi. Article 233 of Rattigin’s ` Digest, 
which has been quoted by the District Judge, 
seems, therefore, inapplicable to the case. The 
plaintiff not havin left the village, some other 
proof of abandonment must be sought and all 
that can be said is that plaintiff neglected for 
many y2ars ‘to re erect the building. But 
mere delay in re-erecting a house which has 
fallen down seems to me quite insufficient 
ground for holding that plaintiff has abandon- 
ed the site. Then defendants Pleader refers 
me to Article 287, which states that a uon-pro- 
prietor who obtains a site for building purposes 
must build upon it within a reasonable time or 
surrender it to the proprietors. Assumiug that 
this prineiple extends to the case of neglect 
to re-build a fallen house within a reasonable 
time, still I find no proof that the proprietors 
ever made any attempt to enforce the penalty. 
All that seems to have happened was that the 
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defendaut, whomI take to be a proprietor and 
whose house is near by, used the vacant site 
for tethering his cattle. Sol cannot see that 
Article 237 is applicable. Thenas to limita- 
tion. In the absence of any proof of abandon- 
ment plaintiff is still the owner. Possession 
in the case of vacant sites is presumed to go 
with title. Апа the mere use by a neighbour 
of theland for the purpose of tethering cattle 
cannot be regarded as adverse possession. ` 
Thus plaintiff must be regarded as still the. 
owner up to 1914, when he was undoubtedly 
in possession. Then it is clear that he was in 
possession within «2 years of suit, and his 
claim. is not barred by Article 142, Had he 
been a mere trespasser in 1914, then, of course 
his suit would failon the merits, for if he had 
no title then, he has no title now, for he 
certainly has not acquired title since 1913. 

I find then that thereis no proof of abandon- 
ment, and that the suit is: not time-barred, 
I accept the appeal and reversing the lower 
Appellate Court’s decision dismissing the 
Suit, I restore the decree of the first Court. 
Defendant will pay costs throughout. 

Appeal accepted. 


PATNA HIGH COURT. 
Sgcoap Оті, Appear No. 145 or 1918. 
May 2, 1916. 

Present: - Mr. Justice Mullick and 
Mr. Justice Kingsford. 
Maharajah RAM NARAIN SINGH— 
DEFENDANT APPELLANT 
versus 


RAM KUMAR LAL BHAGAT —PLAINTIFF 


— RESPONDENT. 

Transfer of Property Act (IV. of 1882), s. 82—Mort- 
gage— Contribution to mortgage-debt—Sale of part of 
mortgaged property —Ригеһлге of entire equity of redemp- 
lion by neorigagee Apportionment of mortgage-debt. 

Part of a property under mortgago was sold to 
the defendant by tho mortgagor and the equity of 
redemption in respect of all the mortgaged properties 
was subsequently sold to the mortgagee. In a suit by . 
the mortgagee io enforce the mortgage: 

Held, that, having regard to the terms of section 
82 of the Transfer of Property Act. it was improper 
to order sale of the mortgaged property without 
fixing the proportion of the mortgage-debt charge- 
able on the property purchased by the defendant, 
Lp. 209, col. 1.] 

Jugdeo Singh v. Habibullah Khan, 60, L, J. 612; 12 
C. W. N. 107, referred to. 
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Second appeal from a desteium. of the 
Judicial Commissioner, Chota Nagpur, dated 
the 19th August 1912, confirming that 
of the Officiating Subordinate Judge, Hazari- 
bagh, dated the 3lst May i911. 


Mr. Susi Madheb Mullick (with him 
Mr, Pravash Ohandra Mitter), for ths 
Appellant, 


. Mr. Jamini M. Mukerjee (with him Mesara. 
Sarat Chandra Кат Chowdhry and Dhirendra 
K. Rai), for the Respondents. 


JUDGMENT. 
Kinesrorp, J.—This is an appeal by 


defendant No, 6 from the order of the 
Judicial Commissioner, confirming the, order 
of the Subordinate Judge decreeing the 
plaintiffs mortgage suit for sale of certain 
property. The suit was to enforce a mort- 
gage-hond of the year 1896. Under that 
bond certain property, including a house 
in Hazaribagh, was pledged by the mort- 
gagor. Defendant No. 8 purchased half 
of the house from the mortgagor in the 
year 1904, In 1905 the four mortgaged 
properties were conveyed by the mort- 
gagor' to the mortgagee, that is to say, 
in the case of all the properties 
there was a conveyance of the equity of 
redemption. 
is contested on the ground that, under 
the terms of section 82 of the Transfer 
of Property Act, the appellant is only 
liable to contribute rateably towards the 
satisfaction of the mortgage bond. The 
order of the lower Court appears to be 
in contravention of the terms of section 
$82 I think that, having regard to the 
terms of that section, it was improper to 
order sale without fixing the proportion 
of the mortgage debt chargeable on the 
house purchased by defendant No.8. The 
manner in which such apportionment is to 
be made is laid down in the case of 
Jugdeo Singh v. Habibullah Rhan (1). In 
these circumstances the appeal is allowed 
with costs and the case remanded to the 
lower Court, with the direction that the 
necessary apportionment be made and the 
ease disposed of according to law. ‘The 
lower Court may, if necessary, remand 
the case to the original Court for the 
purpose of taking that account and the 


(1) 60, L.J, 019; 12 C. W, N 
14 


N. 107. 
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parties will in that event be given an 
opportunity of adducing any further evidence 
that they may desire’ before the Conrt 
of first instance. The lower Court will 
then keep the appeal on its own file and 
call upon the original Court for a finding 
ou the points indicated. 

Маылок, J.—I agree. 

Appeal allowed; Case 1emanied, 


PUNJAB CHIEF COURT. 
First Civi, Appeau No. 469 or 1914. 
May 31, 1916. 
Present;— Mr. Justice Shadi Laland 
` Mr. Justice LeRossignol. 
PINDI DAS AND OTHERS —DEFENDANTS— 
APPELLANTS 
versus 
LAL CHAND AND OTHERS 
.  Reseonpents. 

Civil Procedure Code (Act V of 190%, О. IT, т. 2 
—Nortgage - Property leased to mortgugor—Previous 
suit for rent—Second suit for mortgage-money, whether 
barred. 

А morgagzee sued his mortgagor for recovery of 
rent of the mortgage! property, which he had leased 
io the mortgagor, and obtained adeerce. Subsc- 
quently he sued the mortgagor for the principal 
sum: 

Held, that the suit was not barred by Order II, rule 
2, of the Code сї Civil Procedure, as tho cause of action 
in both the suits was not the same. Inthe first suit 
the mortgagee had sued as landlord on the basis of a 
loase, and not in his character of mortgagec. (p. 210, 
col. 1.] 

First appeal from the decree of the Subor- 
dinate Judge, Ist class, Amritsar, dated the 
12th December 1913, decreeing the claim. 

Rai Sahib Lala a Sagar, for the Appel- 
lants. 

Pandit Sham Lal, for the Respondents. 

JUDGMENT. —This was a suit to recover 
principal and interest due ona mortgage. 
Defendant admitted all the facts but pleaded 


PLAINTIFFS — 


that the suit was barred by Order II, 
rule 2, inasmuch as plaintiff, -on 31st 
August 1910, had sued, and obtained a 


decree for interest only iu the shape of rent, 
although at that time he was entitled to sue 
for recovery of the principal also. 

The lower Court rejected this plea on the 
ground that the mortgage-deed gave pleintiff 
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a separate cause of action in respect of interest 
and it decreed for plaintiff. 

In appeal before us the only point is the bar 
under Order II, rule 2, and appellant urges 
that as the rent was aquivalept to theinterest, 
the suit for rent was really a suit for interest 
and this suit is barred, as laid down in Ganga 
Ram v. Abdul Rahman (1). 

We must dismiss this appeal and affirm 
the lower Court’s decree, not for the reason 
given by that Couit! but because in the 1910 
case, the plaintiff suel not in his capacity of 
mortgagee but in that of landlord, and he sued 
not on his mortgage-deed, but on his lease 
which was executed some weeks after the 
mortgage-deed and 
existing relationship of mortgagee 
mortgagor that of landlord and tenant. 

Consequently in 1910 the cause of action 
was different from that in this case and 
Order II, rule 2, is no bar. 

"Appellant admits that another case of 
1912 between the parties is no bar. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 28 P. R, 1907; 93 P. L. В. 1908. 


and 


ALLAHABAD HIGH COURT. 
бксонр Отүг, APPEAL No, 504 or 1915. 
July 26, 19 6. 

Present;:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
FATEH LAL AND OTHERS—DEFENDANTS— 
APPELLANTS 
vEYS)S 
‚Ми. CHARLES EDWARD GRAY— 
PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, r. 16— 
Suit for money—Account—Preliminary decree—Firm, 
goods purchased by, on its own behalf—Commission, if 
allowed, 

Ina suit in which it is necessary to ascertain the 
amount of money due to or from the parties, a 
preliminary deeree ought to be passed in the first 
instance under Order ХХ, rule 16, of the Civil Pro. 
cedure Code, 1908. [p. 210, col. 2.] 

A firm is nob entitled to commission on goods 
purchased on its own behalf, [p. 211, col. 1.] 
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Second appeal against the decree of the 
Additional Judge, Cawnpore, dated the 6th 
January 1915. 


The Hon’ble Pandit Motilal Nehru (with 
him Mr. J. Nehru), for the Appellants. 

Mr. P.N. Banerji (with him Mr. 
Banerji), for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the Official Assignee of the 
Estate of Panna Chand-Chunni Lal against 
the defendants in respect of certain | dealings 
between them. Neither the first Court nor 
the Court below made any “preliminary 
decree” for an account. There can be” no 
donbt that in the suit it was necessary, in 
order to ascertain the amount of money due 
to or from the parties, that an account should 
be taken. Order XX, rule 16, of the Code of 
Civil Procedure provides that in a suit for an 
account of pecuniary transactions between a 
principal and an agent and im aay other suit 
not thereindefore provided for, where it is“ 
necessary, n order to ascertain the amount of 
money due to or from any party, that an 
account should be taken, the Court shall, 
before passing its final decree, pass a prelimi- 
nary decree directing such account to be 
taken asit thinks fit. We think that the 
Court ought to have passed such a prelimi- 
nary decree in the present suit. 

Two questions of principle have been raised 
by the appellants here. It isstated that there 
were transactions between the firm of Panna 
Chand-Chunni Lal and the defendants relating 
to transactions in both Cawnpore and Caleutta 
and thatthe plaintiff is seeking to recover 
what is alleged to be due solely in respect of 
the Cawnpore dealing. The defendants con- 
tend that all the dealings between the parties 
should be gone into and that if this is done, 
the result will show a balance in their 
favour or at least the balance against them 
will be considerably reduced. We think 
that this contention iscorrect. It would be 
obviously most inequitable that the assignee 
in bankruptey should recover the full amount 
due in respect of tbe dealings in Cawnpore, 
whilst the defendants could only get a com- 
pensation in respect of the dealings in Cal- 
cutta if it was found that the balanceon that 
account was in their favour. It is also stated 
that the Assignee has claimed commission on 
goods which the insolvent firm purchased on 
its own behalf. The respondent states that 
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these items though claimed have not been 


allowed. It is unnecessary for us to say 
whether or not the items for such 
commission have been allowed, but 


we hold that the firm of Panna Chand- 
Chunni Lal would not be entitled to 
commission on goods purchased оп their 
own behalf. We allow the appeal, set aside 
the decrees of both the Courts below and 
remand the case to the Court of first instance 
through the lower Appellate Court, with 
directions to re-admit the suit on its original 
number and to pass a preliminary decree 
directing what accounts should be taken. 
These accounts should, in our opinion, include 
accounts ot the dealings both in Cawnpore 
and Calcutta. Costs here and heretofore 
will be costs in the cause. 
Appeal allowed; Case remanded. 


PUNJAB CHIEF COURT. 
Miscennangeous Sxconp От» Appgar No. 995 
oF 19 5. 

June 14, 1916. 

Present:—Mr. Justice LeRossignol. 


RAM SINGH—Praintirr— a 
APPELLANT 
| versus . 
KUNDAN SINGH AND OTHERS— DEFENDANT 
— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 11, О. XXI, 
т. 103, О. XLI, rr, 28, 25—Res judicata—Previous suit 
decided on question of adverse possession —Question of 
title not raised—Subsequent suit based on title, whether 
barred ~Objection rejected—Suit for possession—Limi- 
tation —Limitation Act (IX of 1908), Sch. І, Art. 11 A. 

A. suit based on title is not ses judicata by reason 
of a previous suit between the parties decided on the 
question of adverse possession. 

An order of remand under Order XLI, rule „238, 
must-be set aside when it should hayo been made 
under rule 25, 

A person whose objection is dismissed under Order 
XXI, rule 108, must sue for possession within one year 
of the order of dismissal under Article ПА of the 
Limitation Act. 


Miscellaneous second appeal from the order 


` of the District Judge, Amritsar, dated the 


- 23rd .of March: 1913, reversing that of the 
.Munsif, Ist class, Amritsar, dated the 19th 
of June 1918, and remanding the case for 
re-decision to the first Court. 
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Lala Durga Dass, for the Appellant. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—The present suit is by 
Ram Singh to recover a bunga from the heirs 
of Ladha Singh. 

The first question is whether the litigation 
of 1909 concerning the Кой which is 
adjacent to this bunga has rendered the 
chelaship of Ram Singh to Budh Singh 
res judicata. 

I have read with care the' judgment of the 
Appellate Court in that ease and there is no 
hesitation in concluding that Ladha Singh’s 
suit was dismissed solely because it was 
found that Ram Singh had been in posses. 
sion not merely for one year as trespasser, 
but for many years evenduring the lifetime 
of Ladha Singh’s predecessor-in-title. 

The District Judge went onto provide 
that the decision in that case would be 
irrelevant to the question who was the 
lawful heir of Budh Singh, so that the 
question whether Kam Singh is the lawful 
heir of Budh Singh is still open. 

Consequently the point is not res judicata. 

However the appeal must sueceed, for the 
District Judge most unjustifiably and evident- 
ly with a view to get the case off his 
file has accepted the appeal and remanded 
the case under Order XLI, rule 23, when 


.it is obvious that the remand, if any, should 


have been under Order XLI, rule 25. 
1 accept the appeal, set aside the lower 
Appellate Court’s order and direct that it be 


restored to the lower Appellate Court's file 


after recovery of the refunded Court-feo and 
dealt with aecording to law. 

1 also direct the lower Appellate Court's 
attention to the faet that the suit appears 
to be time-barred under Article 11 A, of the 
Indian Limitation Act, for plaintiff was 
ejected in 1909, in execution of Ladha 
Singh’s decree against Sant Singh, where- 
upon plaintiff objected under section 332 of 
the old Code, but his objection was rejected 
and he was bound to sue for possession 
within one year. 

Costs to follow final event. 

Appeal allowed, 
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COURT OF THE BOARD OF REVENUE, 
MADRAS, 
Revision Petition No. 5 or 1916. 
May 18, 1916. 

Present: —Mr. Clegg, F. M. 
VELLASWAMI TEVAR AND OTHERS— 
PETITIONERS 
versus 
В. SRINIVASA AYYAR—CounTER- 


PurvT'ONER. 

Madras Estates Land Act (I of 1°08), ss. 8 (5), 205— 
Joint landlords, bona fide dispute between, as to right 
to collect rent—— Order of Collector— Revision—Board 
of Revenue. 

The Beard of Revenue refused to interfere with 
an order passed by a Collector under section 8 (5) 
of the Madras Estates 1 апа Act I of 1908 where tho 
nominec of the Collector had succeeded to a previous 
nomineo after the latter’s death and he was entitled 
tu the largest share of the income of the village. 


Revision petition against the order of the 
Collector, Ramnad, in Miscellaneous Petition 
No. 1600 of 1915. 


This revision petition coming on for hear- 
ingon the 10th Mey 916 іп the presence of 
Mr. M. R. Ry. A. Srinivasa Ayyangar Avergal, 
for the Petitioners, and Mr. М. R. Ry. 
K. Y. Krishnaswamt <Ayyar Avergal, for 
the Counter-Petitioner, and having stood 
over for consideration to this day, the Court 
delivered the following 


JUDGMENT.—Revision petition under 
section 205 of Estates Land Act. 
The Board's petitioners’ (Vellasawmi 


Tevar and two others) contention is that ont 
of 108 “pangus” in the village they are 
in enjoyment of 22 and odd, against 8 
admitted by the counter-petitioner, that 
their “pangus” are definitely determined 
by metes and bounds onthe ground that 
they are in sole enjoyment of the melwaram 
on those specific plots, and that there is no 


dispute If this were so, there would be 
no сесазїоп for an order under section 
3 (5). 


2. The counter-petitioner on the other 
hand, while admitting that the 9 “karar”? 
into which the village is divided are Jemar- 
eated by metes and bounds, denies that 
the “pangus”, 19 in number, into which the 
karais are each divided are so determined 
and alleges that the “karais? in which the 
petitioners have interest are enjoyed in 
common and the produce divided according 
to their “pangu”, which amount only to 
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eight in ‘respect of three karais, Besides 
this the counter-petitioner’s Vakil alleges 
there are 40 cheis of Samudayam in the 
whole village owned by all the karaidars 
in common. 

3. In 1912 it appears that the counter. 
petitioner’s uncle was declared land-holder 
under section 3 (5) and that order was in 
foree until the present counter-petitioner 
succeeded after his death. 

4. There appears to be a bona fide dis- 
pute between joint land-holders as to the 
collection of rents; and as the counter-peti- 
tioner is admittedly entitled to the largest 
share of the income of the village, there are 
no suffisient grounds for interference with 
the Collector’s order. The petition is dis- 
missed with costs, 

Petition dismissed. 





PUNJAB CHIEF COURT. 

Seconp Cryin Appeat No. 2639 or 1915. 

June 1, 1916. 

Present:—Mr. Justice Shah Din. 
BHAN SINGH~ DEFENDANT— APPELLANT 
vOYSUS 
PIRTHMICHAND ANDANOTHER—PLALNTIFES, 
JIT SINGH AND orHERS—DEFENDANTS— 
RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), Order XXI, 
rr. 89, 92 (8) — Execution of decree—Sale of immovenble 
property—Application to set aside sale by third 
party—Appliration dismissed — Fresh, suit not barred — 
Admission by Pleader ignored. 

Section 47 or clause 3 of rule 92, Order KAT, of the 
Civil Prozedure Code, does not bar a suit by a person 
whose objection under rule $9 of Order XXI has 
been disallowed, when he was neither a party to the 
suit in which the decree was passed, nor to the execu- 


tion eds which followed the decreo. [p. 218, 
col. 2, 


A Court із not bound by an admission made by 
the Pleader of à party where the evidence оп record 
clearly shows that the admission was made wrongly. 
[p 213, col. 1.] 

Second appeal from the decree of the 
District Judge, Attock, dated the 10th June 
1915, reversing that of the Munsif, lst 
class, Campbellpore, dated the 12th June 
1914, dismissing the claim. 

Mr. Nand Lal, for the Respondents, 

JUDGMENT.—The facts of this cage ате 
very fully and clearly stated in the carefully 
written judgment of the learned District 
Jadge and itis unnecessary to recapitulate 
them here. 
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The learned Pleader, who filed the appeal 
on behalf of the appellant, was unable. to 
appear when the appeal was called on for 
hearing, ard I heard the respondents’ 
Counsel in answer to the written grounds 


of appeal. It will be sufficient to deal 
briefly with the grounds of appeal 
serzatim, 


In my opinion the first ground of appeal 
has no force. The District Judge has 
decided the case with reference to the issues 
framed by the first Court, and he certainly 
has not set up a new case for the respond- 
ents, 


As regards the second ground of appeal, 
the question whether the respondents and 
Bhawani Das were members of a joint Hindu 
family or not is clearly covered by the 
fourth issëe, апа. although with reference 
to that issue a wrong admission appears 
to have been made by the respondents’ 
Pleader in the first Court, the District 
Judge was justified in dealing with the 
question of the existence or otherwise of a 
joint Hinda family in the light of the facts 
disclosed in the previous litigation to which 
he -has referred. That the District Judge’s 
view on this question is perfectly justified 
is clear from the fact that in paragraph 
À of his plaint, dated the Ist of July 1911, 
Jit Singh, brother of the appellant, distinetly 
stated thatthe respondents were the lawful 
heirs of Bhawani Das and were as such 
in possession of the house in question, and 


also from the fact taat the award of arbi. , 


trators in the litigation between the plaint- 
iffs-respondents and the daughtersof Bha- 
жалі: аз. declared that the plaintiffs were 
- the'real heirs of Bhawani Das to the ex- 
clusion of his’ daughters. The locus standi 
of:the plaintiffs respondents as the heirs of 
Bhawani Das is.the real basis of the present 
suit, and that question could not be pro. 
perly decided except with reference to the 
question: whether they and Bhawani Das 
were members of a joint Hindu family or 
not; . 


As regards the third ground of appeal; the 
mere fact that the plaintiffs-respondents 
made an apolieatina to the exscating Court 
under Order XXI, rule 39, Civil Proceluce 
Oode, for setting aside the auction sale dias 
nob bring their“ сазе wisaia suo-rale(3) 
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of rule 92 of the said!order. Аз the 
District Judge has pointed out, the  re- 
Spondents were no parties to the suit filed 


by Jit Singh or to the decree obtained by 
lim, nor were thoy parties to the execution 
proceedings connected therewith. How their 
present suit is barred by rule 92, sub rule 
(3), of Order XXI it is impossible to 
understand. 

The fifth ground of appeal is clearly 
untenable, inasmuch as section 47, Civil 
Procedure Code, has no application what- 
ever to this case. The other grounds are 
also obviously untenable.and need not be 
noticed in detail. 

Asa result; I maintain the decree of 
the District Judge and dismiss this appeal 
with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
MiscgLLANEOUS First Отут, Appgar No. 1252 
or 1914, 

January 27, 1916. 
Present:—Sir Donald Johnstone, Ket., 
Chief Judge. 
SECRETARY or STATE ror INDIA — 
APPELLANT 
versus 


JIWAN BAKHSH—Responpent. 

Land Acquisition Act (I of 1894), s. 18—Collector’s 
action, whether judicial—Revision—Application for 
reference to Court, contents of. 

A Collector making a reference, or refusing to 


+ make a reference, is acting judicially and, therefore, 


his proceedings are subject to revision by the High 
Court. [р 215, col. 1.] 

When an owner says, “I object to the award of 
the Collector and I wish a reference to be made to 
the Court”, and-then adds in connection with one 
item of the property that the compensation paid 
for the different classes of land is very low and 
also adds in connection with another item of the 
property that the compensation for the wells and 
other buildings is too low, he does give grounds for 
the reference. [p. 215, col. 1.] I 

Miscellaneous’ first apoeal from the order 
of the Divisional Judge, Delhi, dated the 5th 
March 19 4; enhinzing the compensation 
awiedal by the Soacial Lind Acquisition 


ОШ зәг, Delhi, to Bs: 4,80 1-2-0, 
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Mr. A. В. Broadway (Additional Govern- 
ment Advocate) and Rai Sahib Lala Mool 
Chand, for the Appellant. 


Mr. Abdul Ghant, for Mr. Fazl-i- Hussain, 
for the Respondent. 


JUDGMENT.—These two cross-appeals 
are connected with a land acquisition case in 
Delhi. The owner of the property which 
has been taken up by Government is Sheikh 
Jiwan Bakhsh. The land in dispute is 11:15 
acres with a certain number of trees, two 
wells, one kotht and one platform. The 
Collestor’s award, the details of which will 
be found in thé judgment of the lower Court, 
amounted to Rs. 3,497-15-3, whereof 
Rs. 456-4-1 was the statutory 15 per cent. 
always added to the estimate of the market- 
value. For the land, ete., actually in ques. 
tion now, the owner claims about Rs. 9,000. 
In applying to the Collector to make a 
reference the owner said: — 

“(1) The garden should have been valued 
as such and the land and trees should not 
have been valued separately.” 

“(2) The applicant bought the land at 
various times after 1904 for Rs. 5,875 and 
spent Rs. 3,000 in building a Ком. The 
market-valne is now Rs. 10,000, out of which 
the amount awarded for the abadi should be 
deducted.” 

“(3) The compensation paid for the differ- 
ent classes of land is very low.” 

“(4) The compensation for the wells and 
other buildings is too low.” 

"(5) The compensation for the trees is 
low. There are 525 trees about and only 
872 were paid for.” 

The Collector, relying upon In the matter 
of the Land Acquisition Act In re Govern- 
ment and Nanu Kothare (1), held that the 
reference was an imperfect one, that no 

, grounds were given with reference to 
paragraphs (3) and (4) above and that, there- 
fore, no reference could be made on those 
matters. The learned Divisional Judge, 
however, took a different view of the Collec- 
tor’s powers and duties and held that the 
ruling quoted did not apply and that he (the 
Divisional Judge) was fully justified in con- 
sidering all the grounds laid before him for 
enhancement of the figure allowed. In the 
end the Divisional Judge, after carefully 


discussing the whole case, came to the con- 
(1) 80 B, 275; 7 Bom, L, R, 697, ў 
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clusion that two items of the property had 
been underestimated by the Collector, 
namely the orchard and the house, the defi- 
ciency in each case being put by him at about 
Rs, 500. Adding this in his mind to the 
Collector's total he arrived at the conclusion 
that probably the sums the owner paid in 
1904 and 1906 for the property, namely 
Rs. 2,400' on the first occasion for one half 
and Rs. 2,700 on the second occasion for 
the other half, were genuine sums and that 
they represented the best estimate of the 
market-value, seeing that the market-value 
arrived at otherwise was not very different 
from that. He has, therefore, enhanced the 
market-value to Rs. 4,177-8-0 and adding 15 
per cent, awarded a total sum of Rs. 4,804-2.0. 
[1% should be noted that the Rs. 5,100 
aforesaid included a sum of Rs. 922-8-0 for a 
portion of the property with whieh we are 
not now concerned.] 

Both parties have come up here in appeal. 
Taking the appeal of the objector first, I find 
that there is no force whatever init. 1% 
practically resolves itself into this that the 
owner left а sum of Rs. 3,500 with his agent 
to spend on the premises, and, therefore, he 
claims that Government should refund to 
him this sum of Rs. 3,500, butit is not shewn 
that the agent ever used this sum on the ' 
property. On the contrary, it is asserted by 
the owner himself that his agent in his 
absence became dishonest and embezzled the 
money. In these circumstances there can be 
no possible reason for giving any sum of 
money larger than that allowed by the Divi- 
sional Judge. 


Turning to the appeal by Government, it 
is contended that it is not proved that 
Rs. 5,100 was paid in 1904 and 1906. No 
doubt, it is said that at the time of the regis- 
tration of the first deed Rs. 2,301 was handed 
over in cash, and Rs. 99 was said to have 
been already received, while at the time of 
the second sale Rs. 1,625 was handed over 
hefore the Sub-Registrar, Rs. 900 was kept 
to pay off the previous mortgagee эпа Rs, 174 
is said to have been received already at home; 
bat the learned Crown Counsel pdints to the 
owner’s accounts, which only shew in refer- 
ence to the 1904 transaction a payment of 
Rs. 1,200 and in reference to the transaction 
of 1905 payments of Rs. 99, Rs. 1,001 and 
Rs. 900 to the previous mortgages, or a total 
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of Rs. 2,000 instead of Rs, 2,700. From this 
itis argued that the payments before the 
Sub-Registrar were merely for show. Now, 
no doubt, there is some force in this; but it 
must be remembered that this owner is not 
an ordinary trader or banker who keeps а 
regular account, and itis impossible to attach 
quite the same importance to defects in those 
accounts as one would do in the case of a 
man of business. Further, а long time has 
passed since 1904 and 1906 and prices tend 
to rise, and a better test is the estimate of 
the market-value. 

In the grounds of appeal Government next 
argues that the net income of the garden is 
wrongly ealeulated. I have tried to under- 
Stand this point, but I can see no miscaleula- 
tion whatever. Next, if is contended that 
the lower Court was wrong in holding that 
it had jurisdiction to go beyond the reference. 
This contention seems to me wholly incorrect, 
It has been ruled more than once that a 
Collector, making a reference or refusing to 
make a reference, is acting judicially, and, 
therefore, his proceedings are subject to re- 
vision by the High Court. No doubt the 
Divisional Judge had no power of revision; 
but I think-in the present case, apart from 
the question of jurisdiction, the Divisiona] 
Judge acted prudently and wisely in listen- 
ing to any and every objection put forward 
by the owner. As the case is now before the 
High Court, it would be pedantic to set aside 
the lower Court's proceedings cn any such 


grounds as are urged. The reason why I . 


think that the lower Court was right in 
entertaining objections as to paragraphs (3) 
and (4) is this, that I do not at all agree in 
the dictum in the Bombay ruling relied upon 
by the Crown, or rather in the Collector's 
interpretation of it. When an owner says, 
“I object to the award of the Collector and 
I wish areference to be made to the Court,” 
and then adds in connection with one item of 
the property that the compensation paid for 
the different classes of land is very low and 
also adds in connection with another item of 
the property that the compensation for the 
wells and other buildings is too low, in my 
opinion he does give yrounds for the refer- 
ence. Indeed [am unable to see how the 
Act requires anything further from him on 
this point. 

Next, it is suggested for the Crown that 
the onus has heen wrongly placed to prove 
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consideration, z.e., to prove the consideration 
of Rs. 5,100. Nothing of this sort has 
really been done at all, though, no doubt, the 
lower Court has held that it does not see any 
particular reason for doubting that it did 
pass. i 

On the whole I think that the conclusion 
arrived at by the lower Courtis very sound. 
It seems to me that there has been on both 
Sides some misunderstanding regarding the 
evidence of the architect Ashiq Hussain. 
His estimate, no doubt, does seem very high, 
considering that he says itis for the actual 
building now in existence and does not in- 
elude anything for the rooms that have fallen 
down, but itis quite clear that we cannot 


* discount his estimate by comparing the whole 


original building with that portion now 
standing, as is suggested by Counsel for the 
Crown. The divergence between his esti- 
mate, Rs. 4,700, and that of the Crown expert, 
Rs. 608, is very large. I do not think that 
putting a price of Rs. 1,200 on it, as the 
lower Court has done, can be much in fault, 
at least in the way of excess. Similarly as 
to the value of the garden, after giving the 
matter my best consideration I come to the 
conclusion that the lower Court’s estimates- 
are fairer ones than the Collector’s, but I see 
no reason to enhance the prices allowed. 

The result is that both the appeals are dis- 
missed and the parties will bear their own 
costs, 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
S&gcoxp Civi, APPRAL No. 565 or 1915. 
March 29, 1916. 

Present: —Mr. Justico Leslie Jones, 
GHANSHAM- —DRFENDANT— 
APPELLANT 
‚ versus 
BALAK RAMC--PLAINTIFF AND ANOTHER— 


DergNDANT -- RESPONDENTS. 

Custom —Alienation —Áncestral  property—Gift by 
sonless proprietor—Brabmius of Dighal, Tahsil Jhajjar, 
District Rohtak —Ap-eal, second —Question of property 
not being ancestral, whether can be raised 

Among Brahmins of Mouza Dighal, Tahsil Jhajjar, 


' District Rohtak, a sonless proprietor cannot gift 


away his ancestral property to the prejudice of his 
collaterals who are entitled to a share by inheritance. 
[p. 216, col, 2.) 
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Telu v, Chuni, 20 Ind Саз. 878; 281 P. L, R. 1913; 
147 P. W. В. 1918, referred to. 

Sheoji v. Fajar Ali Khan, 20 Ind. Саз. 475; 230 P. 
L. R. 1913; 149 P. W. В. 1913, distinguished. 

"he question whether the property in suit is 
ancestral or self.aequired cannot be raised in second 
appeal [р 217, col. 1.] 

Second appeal from the decree of the 
District Judge, Karnal, dated the 3rd Novem- 
ber 1914, varying that of the Subordinate 
Judge, 2nd class, Rohtak, dated the 13th 
June 1914, dismissing plaintiff's claim, 


Mr. Nanak Chand and Lala 
Das, for the Appellant. 


Mr, Nand Lal, for the Respondents. 


JUDGMENT.—On 24th September 
1912,- Ramji Lal Brahman, а sonless 
proprietor in the village of Dighal in 
the Jhajjar Tahsil of Rohtak District, 
gifted all his property, moveable and 
immoveable, to Ghansham, who ія the 
grandson of the donor’s father’s brother. 
Ramji Lal died within a month of 
executing the deed of gift and сп lith 
October 1912, Balak Ram, who is the son 
of another brother of Ramji Lal's father, 
and (but for the gift) entitled to succeed 
to a one-third share in Ramji Lal’s ancestral 


Parduman 


property, instituted the present suit for 
possession of his share. The District 
Judge of Rohtak has given the plaintiff 


a decree for one-third of such immoveable 
property as he has held to be ancestral. 
The defendant Ghansham has preferred 
a second appeal to this Court. 


In the 4th ground of appeal it was 
urged that in the Rohtak District the 
burden of proving that a reversioner is 
competent to contest an alienation of ancestral 
property made by a sonless proprietor lies 
on the reversioner impugning the alienation. 
In support of this contention Counsel for 
the appellant refers to Telu v. Chuni 
(1) and Sheoji v. Fajar Ali Khan (9). 
The first of these rulings was based on 
Gulab Singh v. Kharak Singh, an unpublished 
judgment ofa Division Bench of this 
Court in Further Appeal No. 267 of 1899. 
That judgment, which I have examined, is 


(1) 20 Ind. Cas. 373; 281 P, L, В. 1913; 147 P. W. 
R. 1913. 

(2) 20 Ind. Cas. 475; 280 P, L, R. 19:8; 148 P, W. 
R. 1913, 
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no authority for the proposition that a 
sonless proprietor in the Rohtak District 
has unrestricted right of gift, The 
alienation there discussed was a mortgage 
and the judgment itself refers to the 
provisions of the riraj-t-am of the Jhajjar 
Tahsil in regard to restricted powers of 
sonless owners as to gift. Telu v, Chunt (1) 
also related to a suit for declaration 
that a mortgage of ancestral land should 
not affect rights of reversioners.  Sheoj v. 
Fajar Ali Khan (2) merely followed Теш v. 
Chuni (1) and applied to a sale the dictum 
of the Division Bench in the case of 
1899 as to mortgages. 

In the present case the learned District 
Judge has remarked that the wajtb-ul- 
arz bas clearly laid it down that gifts of 
ancestral property cannot be made without 
the express consent .of the collaterals. 
As a matter of fact there is no extract 
from the wajib-ul arz of this village оп 
the record, and the prubability is that the 
Distrie& Judge was referring to the contents 
of ihe riwaj-t-am. The riwaj-s-am of the 
Rohtak District affords no authority for 
the proposition for which Cuunsel for the 
appellant contends. In the answers to 
question 95 relating to death-bed gifts it is 
stated that all tribes (except certain 
Pathans and Shetkis) say that a gift can be 
made only of moveable ог acquired 
immoveable property, and there is a note 
to the effect that death-bed gifts do not 
rank in any way differently to gifts made 
at other times. It is also evident’ from 
the answer to question 934 that the 
people of the Rohtak District, including 
Brahmans, are very much opposed to 
testamentary dispositions and that even 
those of them who regard testaments as, 
in some cases, operative, say that they 
must not transgress the rules of inheritance 
of ancestral property. In the face of 
these entries in the r/waj-i-am it is 
obviously hopeless for the Counsel for the 
appellant to contend that the onus of 
disproving the unrestricted right of gifts 
has been shifted to the plaintiffs-rever- 
sioners, 

There isafurther contention that the 
gift in dispute is valid on account of 
services which the appellant renderal to 
the donor. There is, however, no evidence 
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on the record that a gift in recognition of ser- 
vices would be valid amongst the parties to this 
ease, and it may be further remarked that at 
the best the services rendered did not extend 
over a period o: much more than four years 
and that the character of them has been 
very much exaggerated. 

Counsel for the appellant has tried to 
raise another point regarding the character 
of some of the property for which the plaintiff- 
respondent has obtained a decree, but it is 
not one which can be taken on second appeal. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 





AULAHABAD HIGH COURT. 
Seconp Civic Appaan No. 658 or 1915. - 
June ^, 1916 
Present; — Mr. Justice Walsh and 
. Mr. Justice Sunder Lal. 
PADAM SINGH AND OTH«&S —PLAINTIFF3 — 
APPELLANTS 
versus 
RAM RUP AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Hindu Law—Morigage by father to pay previous 
debt — Higher rate of interest— Liability of sons— 
Necessity—Burden of proof— Practice. 

Per Sunder Lal, J —When a Hindu father borrows 
money at a high rate of interest to рау off a 
previous debt carrying w lower rate of interest, 
and the creditor snes tho sons of the debtor, the 
creditor must show that there was legal necessity both 
for incurring the debt and for paying the higher rate 
of int. rest. [р. 218, col. >.) 

Per Walsh, J.—A high rate of interest із not in 
itself evidence of unduo influence or fraud. Money- 
lenders who come to Court to onforce their 
contracts have the same right as any other citizens 
to have their contracts onforced according to law, and 
not accordng to sentiment, ір. 217, col. 2; p. 218, 
col, 1.] 

Second appeal from the decree of the Dis- 
trict Judge, Agra. 

Mr. Akhil Nath Sanyal (with him Mr. 
А. P. Dube), for the Appellants. 

Mr. Gulzari Lal, for the Respondents. 

JUDGMENT. 

Warss, J. "This apueal must be dismiss- 
ed. I do not feel sufficiently strongly about 
the matter to differ from my brother Mr. 
Justieo Sunder Lal, who thinks that, the 
defenee having been raised by vhe sons of 
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the original mortgagor, there are under the 
special circumstances of this case rufficient 
grounds for upholding the decision of the 
Coart below. Probably rough justize has 
been done, and I am not prepared to dissent, 
But speaking for myself, 1 should like to 
say that in my view neither of the judg- 
ments of the Courts below can be supported. 
So far from either of them containing any 
ground justifying the conclusion at which’ 
they arrived, each of them contains affirma- 
tive grounds which are in my view clearly 
contrary to law and which indicate—I am 
sorry to say—a tendency, not infrequently 
found in inferior Courts, to lose their heads 
when they are called upon to decide a ques- 
tion of contract between a person who has 
advanced money at а high rate of interest 
and the person who was under necessity 
to take it. The first Court has held that 
it is ineredible that the debtor should have 
agreed to treble the rate of interest unless 
some sort of pressure had been brought to 
bear upon him, and thatthe high rate of 
interest is itself evidence of undue influence 
and pressure. This view is entirely contrary 
tolaw. It goes on to say that the debtors’ 
acquiescence in the hard bargain requires 
explanation but the plaintiff has given none, 
and that when there is a high rate of 
interest the onus is on the plaintiff to show 
that he has not exercised undue і fluence, 
This is also contrary to law. The lower Ap- 
pellate Court has gone farther. It has held, 
asa matter of law, that the rate of interest 
itself is ample ground for holding that 
undue inflaence or fraud was exercised. It 
does not seem to mind which it is; either 
js good enough. The findings amounts to 
this that if you fnd a plaintiff suing upon 
a bond carrying a high rate of interest, 
you are en‘itled to assume undue influence 
or fraud, whichever you like. It further 
goes on to say—‘The case ig-similar to 
illustration (c) of section 16 of the Contract 
Act and.,.it lay upon the plaintiffs to prove 
that the contract was not induced by undue 
inflaenee." It is not pretended here that 
the plaintiff’s case comes within illustration 
:€) of section 16 at all; there is no evidence 
that the plaintiff was a mopey.lender by 
profession. In the face of rulings of this 
kind, whatever the merits of this particular 
саве may be, 16 is necessary to point out to 
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inferior Courts that in dealing with such 
matters they must have regard to the 
law and to the fact that money-lenders, 
who come to Court to enforce their con- 
tracts, have the same right as any other 
citizens to have their contracts enforced 
according to law, and not according to senti- 
ment. 


SUNDER Lat, J.— This was a suit to en- 
force a mortgage dated the 2nd of July 
1898, executed by one Kharga in favour 
of the plaintiffs Nos. 1,'2 and 3. The 
mortgage was for a sum of Rs. 200, which 
was made up of Rs. 173 duéon a previous 
loan and a further advance of Rs. 27 made 
on the occasion when this mortgage was 
made. Kharga the mortgagor is dead and 
his sons and grandsons as also the subse- 
quent mortgagees of the property are im- 
pleaded as defendants. I may mention 
that this sum of Rs. 173 was due on a 
previous mortgage-bond which carried 
simple interest at the rate of six per cent. 
per annum. Kharga executed this new 
mortgage agreeing to pay compound interest 
at eighteen per cent. per annum with half- 
yearly rests. Under the Hindu Law, special- 
ly in view of the ruling in Chandradeo 
Singh v. Mata Prasad (1), the sons of a 
Hindu father are entitled to put the mort- 
gagee to proof of the legal necessity for 
the loan which the father contracted, specially 
when the money was borrowed at an ex- 
-orbitant rate of interest as in the present case. 
Both the Courts below seem to have gone 
very mach off the rails. The real point is 
whether there is any proof of legal neces- 
sity for the loan at sucha high rate of 
interest. As to the sum of Rs, 27 advanced 
on the date of the present mortgage, the cre- 
ditor was bound under the Full Bench ruling 
referred to above to prove that the money 
was required for some actual necessity. 
With reference to this amount the Court 
of first instance says:— The father of the 
defendants was the manager of the family 
property and it may be presumed that a 
family already in debt would havea valid 
need for borrowing such a trifling sum.” 
Under the Full Bench ruling the plaintiffs 
in the present case were bound to prove 
legal necessity and there is no presumption 


(1) 1 Ind. Cas, 479 (F. B.); 81 A. 176; 6 A. L, J. 268, 
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that the money was reguired for such pur- 
pose, No evidence was given оп the point. 
Only one witness was examined, who formally 
proved the execution of the mortgage. The 
sons and grandsons of Kharga, however, did 
not appeal in order to get themselves reliev- 
ed from the liability to pay this portion 
of the mortgage-debt and in the ‘absence 
of an appeal on their behalf the decree for 
this item stands, Then there is the ques- 
tion of the sum of Rs. 173. The father 
had previously borrowed this money at 
six per cent. simple interest. If he was 
unable to repay 1, ib was proper for him 
to allow the debt to remain outstanding 
on the terms of the previous bond. The 
creditors have not put themselves into the 
witness-box and no reason has been shown 
why the father found it necessary to enter 
into such an onerous bargain. 'The sons 
are not bound under the circumstances by 
the contract made by their father. І? the 
defence had been put in by the father alone, 
there might have been a great deal to be 
said in support of this appeal But in 
view of the fact that the sons were the 
defendants to the suit against whom the 
ereditors were bound under the Full Bench 
ruling to prove’ legal necessity both for 
ineurring the debt and for the terms as 
to interest which the debt carried, the Court 
below was right in holding that legal 
necessity for entering into such an onerous 
bargain by the father was not made out. 
On this ground, I would uphold the desree 
of the Court below and dismiss this appeal 
with costs. 

By rug Court.—This appeal is dismissed 
with costs, including fees on the higher 
scale. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 
MISORLLANEODS First Отуп, APPEAL No. 2488 
or 1915. 

June 25, 1916. 

Present:—Mr. Justice Scott-Smith. 
BHAGWAN SINGH, ALLEGED 1DIOT, THROUGH 

FATEH CHAND HIS NEXT FRIEND— 
APPELLANT 
versus 
Musammat MOHAN BAI— 


RESPONDENT. 
Lunacy Act (XXXV of 1858', 5з. 10, 22— Person, 
when can be adjudged as of unsound mind — Evidence. 
A person should not be adjudged asof unsound 
mind unless it is clearly proved that he isso. Such 
person should he placed under the medical ob- 
‚ servation of a qualified practitioner whose statement 
should be recorded by the Court itself. 


" 


Where it appeared that the Court called upon 
a Tahsildar to institute an enquiry into the 
state of mind of the alleged lunatic and submit 
a report, and the report (which was based. on the 
joint statements of two lambardars and a Doctor) being 
that he was not fit to manage his own affairs, the 
Court adjudged him a lunatic: 

Held, that the enquiry by the lower Court into 
the state of the alleged lunatie'g mind was not a 
very complete one and that he had been adjudged 
as of unsound mind upon insufficient evidence. 


Miscellaneous first appeal from the order of 
the District Judge, Multan, dated 29th July 
1915, appointing respondent as guardian of 
the appellant’s property. 


Mr. Nand Lal, for the Appellant. 
Lala Ram Lal, for the Respondent. 


JUDGMENT.—This is an appeal under 
section 22 of Act XXXV-of 1858 from an 
order of the District Judge of Multan 
appointing Musammat Mohan Bai as guardian 
of her своп , Bhagwan Singh, who is alleged 
to be a person of unsound mind. Bhagwan 
Singh has filed the present appeal through 
Counsel, alleging that he is not of unsound 
mind, The inquriy by the lower Court 
into the state of Bhagwan Singh’s mind 
is not a very complete one. The Court 
called upon the Tahsildar to inquire and 
report and his report is that Bhagwan 
Singh is not of sound mind and is not fit to 
manage his own affairs. The report is based 
upon the statement of Dr. Shankar Singh, 
Khuda Baksh lambardar and Ghulam 
Muhammad sarbrah lambardar. Their 
statement was a joint one and was very 
brief. Dhanu Ram, the brother of Bhagwan 
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Singh, was also examined and made a similar 
statment, | I 

There is on the record а certificate 
purporting to be signed by Khan Sahib 
Diwan Ali, Civil Surgeon, Multan, to the 
effect that Bhagwan Singh is paralysed 
both in his upper and lower extremities 
but that his mental condition and power 
of judgment are still sound. Khan Sahib 
Diwan Ali has not been examined as a 
witness in the case, but I see no reason 
to doubt the genuineness of the certificate 
purporting to have been signed by him. It 
appears to me that Bhagwan Singh hag 
been adjudged as of unsound, mind upon 
insufficient evidence. He was examined by 
the District Judge in Court but. that 
officer has not recorded any opinion as to 
his state of mind. It is not right thata 
person should be adjudged as of unsound 
mind, unless it is clearly proved that he 
is во, Bhagwan Singh should be placed 
under the medical observation of а qualified 
practitioner whose statement should be 
recorded by the Court itself, 

I accept the appeal and setting aside 
the order of the lower Court, - remand 
the case for re-decision after a proper 
inquiry. 

Appeal accepted ; Case remanded. 





MADRAS HIGH. COURT, 
APPEAL No. 27 ок 1914. 
March 3, 1916. 

Present; —Mr. Justice Ábdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
VALLURI NARASIMHA RAO PANTULU 
GARU —PLAINTIFF—À PPELLANT 
. versus 
Тнк SECRETARY or STATE кок INDIA 
IN COUNCIL, REPRESENTED BY 
Тнк COLLECTOR or KISTNA, AND OTHBRS 


—DEFENDANTS-—— RESPONDENTS. 

Darimila inams in а zemindari—Inam granted 
subsequent to Permanent Setilement—~Zemindari 
resumed after 1802 and re-granted in 1886 on same 
peishoush—Lakheraj lands, exclusionof, in we-grant 
—Government, if can resume inam—Enfranchisement, 

Darimila inams or inams granted subsequent to the 
Permanent Settlement are not resumable by 
Government. [p. 220, col. 1.] 

Lakheraj lands are lands exempt from the payment 
of public revenue. [p. 220, col. 2.] 

Where a zemindari in which the suit inam was 
situated was resumed after the Pormanent Settle. 
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ment and re-granted to the zemindar subsequently 
in 1836 on the same peisheush, and there was 
nothing to show that the inam consisted only of 
lakheraj lands, which alone under the terms of the 
sannad granted in 1586 wére excluded from the assets 
of the zemindari: 

Held, that the enfranchisoment of the inam by 
the Government was ultra vires and not binding on 
the zemindar. [p. 221, col. 1.] 

Appeal against the deeree of the District 
Court, Kistna at Masulipatam, in Original 
Suit No. 107 of 1912. 

FACTS.—Plaintiff owned anznam within 
the zemindart of Yellamanchili consisting 
partly of personal and partly of service inam. 
The Government sequestered the zemindari 
and made a re-grant of it in 1886. At that 
time there was no increase in the Permanent 
Settlement fixed. In 1865, the Government 
enfranchised the service portion of the nam, 
and left the other portion untouched. On 
the Government seeking to resume that 
portion of the inam, the plaintiff brought the 
present suit to declare that the Government 
had no right to resume the same. The Dis- 
triet Court dismissed the suit. The plaintiff 

. appealed to the High Court. 


Mr. V. Ramesam, for the Appellant. 
The Government Pleader and M. Т. Rama- 
doss, for the Respondents. 


JUDGMENT. This appeal arises in a snit 
instituted by the plaintiff, who is the appel- 
Jant before us, in order to have it declared 
that certain lands now in possession of the 
karnams are not resnmable hy the Govern. 
ment. His case is, that they are darimila 
inams, or ?nams granted subsequent to the 
Permanent Settlement and, therefore, the 
Government has no right to resume them. 
'The learned District Judge found against the 
appellant, merely on the greund that because 
the zemindari in which the inam is situated 
was resumed after the Permaneut Settlement 
and re-granted in 1536 to the predecessor-in- 
title of the present zemzndar of Yelamauchili, 
The state of things to be taken into account is 
that of 1836 and not of 1802. Upon the 
evidence, there seems to be very little doubt 
that the nam in question cannot be traced to 
1802. The earliest date to which it can be 
traced is 1819, that is, subsequent to the 
Permanent Settlement. The Government 
have not produced the papers and accounts 
relating to 1802, and it is said that they are 
not available. But whatever papers are 
available go to suggest that this inam came 


into existence after 1802, There were ap- 
parently two kinds of Znams held by the au- 
eestors of the karnams who are the defend- 
ants in the suit other than the lst defend. 
ant, who is the Secretary of State for India 
in Council, One was called darinula or 
personal inam and the other karnam’s service 
inam. Jn 1865, the Government enfranchised 
two putties as personal inam and the plaint- 
iff’s case is that what is now left is service 
inam and that 16 did not exist prior to 1802. 
The accounts which have been filed, Exhibit A 
series and G, all show that li putties were 
personal nam and ll putties were mirasi 
or service mam, The argument on behalf of 
the Government is that as there wasa re- 
grant in 1836, it must be held that the lands 
in dispute were excluded from the assets-of 
the zemindari. But the learned District 
Judge himself points outin paragraph 10 
of his judgment that the figures show that 
exactly the same pezsheush was fixed in 1886 ` 
as that which was in force in 1802. Much 
stress was laid by the learned Vakil who 
appeared for the lst defendant оп а passage 
in Exhibit AA, the sanned granted in 1836, 
where it is stated that the grant is made 
exclusive of lakheraj lands, i.e., lands exempt 
from the payment of publie revenue. The 
argument is that all these lands are lakheraj 
lands and were exeluded from the assests of 
the zem?ndar:. But lakheraj land, as de- 
fined in the sannad itself, means land exempt 
from the payment of publie revenue. Now, 
if, as a matter of fact, these énams were not 
in existence at the time of the Permanent 
Settlement of 1802, and there is no evidence 
to show that the Government granted the 
lands at any time subsequent to 1:02, the 
position would be this. The lakheraj lands, 
mentioned in the sa»nad if it referred to these 
lands, would mean lands which had been 
made revenue-free by the zemindar himself. 
It could not possibly have that meaning be- 
cause the zemindar had not power to grant 
land free from payment of public revenue. 

It may also be mentioned that the lands 
now in possession of the karnums as inams 
are about 28 acres and the Government 
claimed to enfranchise the whole of this 
28 acres, although the accounts and other 
doeuments produeed in the case show that 
the service inam in possession of the karnam 
was 15 putties, one putti being equivalent to 
6 acres. Аз we have found that the inam 
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itself came into existence after the Perma- 
nent Settlement, itis not necessary to as- 
certain in this case, how the li рие held 
by the karnam came to be 28 acres. 

The judgment of the learned District 
Judge is wrong and is based entirely on the 
fact that there was are-grant in 18.6. He 
says that it should be presumed that these 
lands were excluded from the assets of the 
zemindar as lakheraj landa, The Govern- 
ment, if it chose, could have undoubtedly 
done so. But the facts of the саке indicate 
that these lands were not exeluded from the 
assets. We reverse the judgment of the 
District Judge. There will be a decree in 
favour of the plaintiff, declaring th t the 
suit lands are darimila service inam aud 
that the enfranchisement made by the Gov- 
ernment is ultra vires aud not binding on the 
plaintiff. 

The plaintiff will bear his costs through- 
out, 

Appeal allowed. 
Y.R.P. 


PUNJAB CHIEF COURT. 
Ѕвсохр Civit, Аррклһ No. 1215 or 1915. 
June 6, 1916. 
JPresent:— Mr. Justice Scott-Smith. 
MUHAMMAD CHIRAGH SHAH— 
PLAINTIFF— APPELLANT 


veras 
CHOGHATTA AND OTHERS —DergND.xTS - 
Re srox DENTS. 
Mortgage by way of conditional sole— Abandonment 


— Redemption. 

In the case of a mortgage no question of abandon- 
ment arises within the period of limitation for 
redemption, 

Second appeal from the decree of the 
District Judge, Ferozepore, dated the 22nd 
Februaiy 1915, affirming that of the Senior 
Subordinate Judge, 186 class, Ferozepur, dated 
the 21st March 1914, dismissing the suit with 
costs. 

Mr. Nand Lal, for the Appellant. 

Mr. Asquith, for the Respondents. 

JUDGMENT.- The suit out of which this 
second appeal arises was brought by the 
plaintiff for possession of certain land, which 
he said his father, Hassan Shah, had giyen 
the defendants to cultivate aa non-occupancy- 
tenants. He said that up to 1904 his father 
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used to realize rent from tha defendants and 
that after that they refused to pay anything 
and he, therefore, sued for possession. Both 
the Courts below have found that plaintiff's 
father abandoned the land and that plaintiff- 
appellant has now norights left in it. Plaint- 
iff has accordingly filed a second appeal in 
this Court. 

In its judgment the lower Appellate 
Court has referred to a mortgage which, it 
appears to have thought, was made by the 
plaintiff's father of the land now in suit. 
The mortgage in question was by way of con- 
ditional sale and provided that if it was not 
redeemed within ten years the land should 
be considered as sold. The lower Appellate 
Court says, “seeing no prospect of redeeming 
and probably not considering the land in 
those days worth redeeming, the father of 
plaintiff-abandoned it, and the present plaint- 
iff has not sued for redemption of the mort- 
gage, but for absolute possession on payment 
of nothing. thereby showing he was either 
ignorant of the existence of the mortgage or 
else thought it had lapsed in some way. 
Everything points to the factthat the father of 
the plaintiff abandoned the land and plaintiff, 
by chance finding a reference to it ina note 
book of his father’s, brought the present 
‘claim, and supported it by saying his father 
had been collecting batai, an assertion which 
is manifestly totally false," Now if the 
lower Appellate Court was right in its 
supposition that the mortgage was made by 
the plaintiff's father, no question of abandon- 
ment would arise within the period of 
limitation for redemption of such a mort- 
gage. The lower Appellate Court was, how- 
ever, wrong in supposing that the mortgage 
was effected by the plaintiff's father. lt was 
really effected by Hussain Shah and 
Chiragh Shah, the uncles of plaintiff's father 
who mortgaged their share in the joint 
holding. Plaintiff’s father did not mortgage 
his share in the joint holding, which is the 
land now in suit. The judgment of the 
lower Appellate Court, therefore, proceeds 
upon à misunderstanding of the actual facta 
and must, therefore, be sot aside and the 
appeal remanded for decisiou as to whether 
there was an actual abandonment by the 
plaintiff's father which has resulted in plaint- 
iff losing all his right in the land. 


J aecept the appealand setting aside the 
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order of the lower Appellate Court remand 
the appeal for re-decision with reference to 
the above remarks under Order ALI, rule 
23, Civil Procedure Code.- Stamps in this 
Court will be refunded and costs will be 
eosts in this case. 

Appeal accepted ; Case remanded. 





PUNJAB CHIEF COURT. . 
First Огу APPEAL No. 42 or 1896. 
April 18, 1898. 
Present:—Mr. Justice Reid and 

Mr. Justice Clark. : 
KALLU MAL AND OTHERS—PLAINTIFFS— 
APPELLANTS i 
versus - 
Musammat CHAHINDI AND orBERS— 
Derenpants— RESPONDENTS. 

Hindu Laao— Wil, construction of—Aulad, meaning 
of —Bequest to daughter withremainder to that daughter's 
dughter, effect of—Estate taken—Gift by Hindu donor, 
Limits of. 

Primarily the word aulad includes female, as well 
as male descendants, unless it is used in a limited 
sense. [p. 223, col. 1.] 

Musammat Rakhi v. Musammat Fatima, 
1892, distinguished. 

Ifa Hindu donor wishes to confer an estate of 
inheritance it must be such a oneas is known to 
the Hindu Law, and a defeasance by way of a gift 
over must be in favour of somebody in existence 
at the timo of the gift. [p 223, col. 2.1 

Kristoromoni Dasi v. Narendro Krishna Bahadur, 


89 P. R. 


16 0.3883; 16 I. А. 29 (Р. С.); 13 Ind, Jur. 90; 8. 


Ind. Dec (х в.) 252;5 Sar. P. О. J. 285; Tarokeshur 


Roy v. Soshi Shikhuressur Roy, 9 C. 952 (Р. 0.); 10. 
P. O. J. 483; 4 Ind.: 


L A.51 3 C L.R. 62; 4 Sar 
Dec. (x. s.) 1284; 7 Ind. Jur. 827, referred to. 

A bequest бо a daughter with remainder to that 
daughter's daughter does not create an estate unknown 

to the Hindu Law, and is not void. [p. 223, сої: 2.]i 
: Sreemutty Soorjeemoney  Dossee v.  Denobundoo 
Mullick, 9 M. I. A 128; 4 W. R. P. C. 114; 1 Sar. P. 
C.J. 837; 19 E. R. 6-8 Jatindra Mohan Tagore v. 
Ganendra Mohun Tagore, 9 B. L R. 377 (Р. С.) 18 
W. В. 359; І. А. Sup. 47; 2 Suth, P. C. J. 692; 8 Sar, 
P. C. Ј. 85, referred to. 

Where a Hindu made a bequest of his inimoveable 
property io his three daughters in the following 
terms:— 

. "The above three daughters and their descendants 
shall be owners of the property in equal shares ...., 

all the three daughters and their descendants shall 

be absolute proprietors thereof in equal shares:” 

: Held, that the estate vested in the daughters on 

their father's death. [p. 225, cols. 1 & 2.) 


First appeal from the order of the District 
Judge, Delhi, dated the 30th September 
1895, dismissing plaintiffs’ claim for a 
declaration of their rights as reversioners 
to the estate of the late Gobind Ram. 
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Mr. Kirkpatrick, for the Appellants. 
Sir W. Rattigan, Q. C., апа Mr. Madan 
Gopal, for the Respondents, 


JUDGMENT.— The contention for the 
appellants is that the Will executed by their 
uncle, Gobind Ram, on the 24th February 
1879, does not affect their right, under Hindu 
Law, to succeed to the property dealt 
with by 16 on the death of Musammat 
-Dhahindi, surviving daughter of ‘Gobind 
Ram. The plea of ves judicata raised 
in the Court below has not been urged 
before us by the learned Counsel for 
the respondents. | 

The material portions of the Will аге: — 

“Aur aulad meri kot beta nahin hat, 
magar Musammat Маі, - bint Kanhaya 
Lal, zauja meri, aur Musammat Chahindt, 
zauja Sant Lal, aur Musammat Rattan 
Devi, гаша Raghu Mal, aur Musammat 
Manak Dew, гаша Sunder Lal, tin beti 
hatn...........90 long as I live I ` shall 
retain possession of the property as 
proprietor. After my death | Musammat 
Mathri, my wife, shall be at liberty to 
realize the rent, etc., of the shops indepen- 
dently, in whatever manner she likes, and 
support herself by the income of the 
property, and no one shall interfere with 
her. She shall succeed to the estate and 
remain in possession аз my representative, 
but she shall only have a right to enjoy 
ihe income and shall have no power to 
effect а sale or mortgage, or gift of the pro- : 
perty. After the death of Musammat Mathri, 


all the three daughters, named above, shall 


be owners of the whole ofthe property left 


‚ру me, in equal shares, and shall remain 


in possession thereof as proprietors. The 
daughters too shall not be competent to- 
alienate the property by sale, mortgage or gift, 
but they shall be bound to execute repairs, 
eic. to the property, as far as if lies in 
their power, and maintain themselves with 
the income of the property, so that my 
name may pass down to posterity. Aur 
jo ашай dukhtran ho, woh bhi kisst tarah apni 
walidah ko iza wa taklif deme na páwe,: aur 
tasarruf beja na kare aur Ко? ` lavahik 
тта yane khavind ya-  khusar^ waghaira 
unse hissa na pawe,  jismeu hakk- kisika 
nahin hai. Ye tinon belitan aur “alad unke 
bahissa musawe malik hain, our јо kot larka 
yani newasa batan kisi dukhtar meri se paida 
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hoga woh malik hissa walidah apni ka hoga, yeh 
khiyal na kiya jawega ke woht apne tain bahayat 
walidah apne ke malik kul matruka meri ka 
tasawwar kare. Har sih dukhiran our ашай 
unki bahéssa musawi malik mustakil honge” 

The translation as well as the construction 
of the transliterated portions is disputed. 

The learned Counsel for the appellants 
contends that the word aulad does not 
include female descendants, and that the 
first line of the transliteration must have 
been merely the writer’s idea of what the 
. testator wished to express. 

We see no reason to hold that the word 
is used in this limited sense. The evidence 
of Maulvi Zia-ud-Din and Mian Zaka-Ulla 
fortifies us in the opinion that aulad denotes 
all descendants, and there is nothing in 
the Will to denote that the word is used 
therein in а specially limited sense. 

In our opinion the testator, having 
stated that he had no male descendant, 
proceeded to bequeath his property 
to his female descendants, guarding special- 
ly against a possible daughters son 
depriving his aunts or cousins of the pro- 
perty bequeathed to them. Musammat Rakhi 
v. Musammat Fatima (1) is inapplicable to 
the present case. 

The next contention is that а bequest 
toa daughter with remainder to the daughter 
‘of that daughter, if the word aulad includes 
daughters, creates an estate unknown to 
Hindu Law, and that the bequest of such 
remainder is, therefore, void. Reliance is 
placed on Sreemutty Soorjeemoney Doscee v. 
Denobundoo Muilik (2) and Jatendra Mohan 
Tagore v. Ganendra Mohun Tagore (3). 

These authorities were considered by their 
Lordships of the Privy Council in Krsto- 
romont Dasi v. Narendro Krishna Bahadur (4) 
and in Tarokessur Roy v. Soshi Shikhuressur 
Roy (5) In these cases the testator at- 
tempted to limit the succession to males, 
excluding females, and in the former of the 


two their Lordships remarked: “The 

(1: 89Р, R. 1892. 

(2) 9 М.І. A 128; 4 W. R. P. O. 114; 1 Sar. P. C. 
J. 837; 19 E. R. 688 

(8) 9 B. L. R. #77 (P. 0.); 15 W. R 869; I. A, Sup. 
47; 2 Suth. Р, С. 7, 692; 3 Sar. Р.С. J 85. 

(4) :6 С. 883; 16 I. A.29 (P. C.); 13 Ind. Jur. 90; 
8 Ind. Dco.'N s. 262; 6 Sar. P. C. J. 285. 

(5) 9 ©, 962 (P..0.; 10 I-A. 51; 18 C. L.R. 62; 
4 Bar. P. C. J. 489; 4 Ind. Deo. (м. в.) 1284; 7 Ind, 
Jur, 897. . 
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Tagore case decides, not only that a devise 
to a person unborn is invalid, but that au 
attempt to establish a new rule of inherit. 
ance is invalid...,There is no rule that the 
first recipient must take all the interest 
possessed by the testator, for limited interests 
are common enough. The rule is that if 
a Hindu donor wishes to confer an estate 
of inheritance, it must be such а one as is 
known to the Hindu Law, which an English 
estate tail is поф............ it is important 
to add............ that a defeasanee by way of 
& gift over must bein favour of somebody 
in existence at the time of the gift." 

The widow and three daughters of Gobind 
Ram survived him, and he also left two 
grand.daughters,  Musammat Ram Piari, 
Musammat Chahindi, and 
Musammat Mahesho, daughter of Yusammat 
Rattan Devi. As Gobind Ham died about 
four years or less, after the execution of 
the Will, itis probable that these grand. 
daughters were born before execution. 
Musammat Manak Devi had a daughter, 
Musammat Raj Rani, after her father’s 
death, and it has not been suggested by 
the learned Counsel for the respondents that 
she was en venire sa mere before his death. 
Musammat Rattan Devi pre-deceased Musam- 
mat Mathri. 

Having regard to the judgments of their 
Lordships of the Privy Councilin the cases 
quoted, to the facts of those cases and to the 
dictum of Peacock, G. J., in Ganendra Mohan 
Tagore v. Upendra Mohan Tagore (6): “If a 
testator can disinherit his son by devising 
the whole of his estate to a stranger, 
there seems to be no reason why he should 
not be able to divide his estate by giving 
particular and limited interests in the whole 
of the property to different persons, in exist- 
ence, or who may come into existence, during 
his lifetime, to be taken in succession, as well 
as by giving his whole interest or bundle 
of rights in particular portions of lands in- 
cluded in his estate to different persons,” we 
hold that the Will did not purport to create 


an estate unknown to the Hindu Law. 


A bequest to a female, whereby the pro- 
perty bequeathed becomes her stridhan, is by 
no means uncommon among Hindus, the 
succession to the séridhan being governed 


(8) 4 B. L. В. О. C. 108,. У 


234 
KALLU MAL t. СНАНІМРІ. 


by the ordinary rales of Hinla Uuw aopli- 
cable, and the provision limitiag a possible 
daughter's son to his mother's share is 
compatible with each daughter taking an 
estate of inheritance. The insertion of such 
a provision merely emphasizas the wishes of 
the testator that the ordinary rule of suc- 
cession should not, in the first instance, ba 
followed, but that the directions contained in 
the Will should be observed. - 

The next question for decision is whether 
the Will in suit conferred a heritable estate 
on the daughters of the testator. For the 
appellants it is contended that the words— 
‘The daughters, too, shall net be competent 
to alienate the property by sale, mortgig3, 
or gift, but they shall ba bound to execute 
repairs, etc., to the property as far as it 
lies in their power, and maintain themselves 
with the income of the property so that 
my name may pass down to posterity’ — 
limit the bequest to the daughters to such 
an extent that they do not take an estate 
of inheritance, and reliance is placed on a 
dictum of their Lordships of the Privy 
Councilin Moulvi Mohamed  Shumsool Ноо la 
v. ћеш «ғат (7): "It is not improper 
totake into consideration what are known to 
be the ordinary notions and wishes of 
Hindus with respect to the devolation of 
property. lt may be assumed that a Hindu 
generally desires that an estate, especially 
an ancestral estate, shall be retained in his 
family; and if may ba assumed that a 
Hindu knows that, asa general rnle, at all 
events, women do not take absolute estates 
of inheritance, which they are enabled to 
alienate.” 

A Division Beuch of the Caleutta High 
Court, in Bhoba Tarini Debya v. Peary Lal] 
Sanyal (8), in constructing a Will to this 
effect, “My first and second wives shall 
together be entitled to twelve annas ofall the 
properties left by me, and defendants and 
respondents shall be entitled to a four-annas 
share.........according to the following rules,” 
and containing provisions for the wivas 
receiving maintenance only, in case of dis- 
agreoment with the executors, and’ forfeiting 
even that maintenance in certain events, 
quoted this dictum of their Lordships in 


(T) 91. A. T; 14 B. L. Е. 226 (Р, С.); 22 W. R, 
409; З Sar P. C. Ј, 416. 
(8) 2: C. 046; 1 C. W. X. 878, 
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favour of the proposition that-the wives did not 
take an estate of inheritance, but it isobvious 
that the terms of the Will before us are 
clearly distinguishable from those qnoted. 
In Капма v. Mahin Lal (9) Edge, O. J., 
said, “I am of .opinion that the donor 
intended to give, and did give, an heritable 
estate and power of alienation to the donee 
by the deed of gift. He says: ‘I, my 
issue, and relations, shall have no claim in 


respect of the house against the donee 
or her heirs and if any of the heirs, 
does во, the claim shall be false.’ 


It appears to me that his intention was 
that he, the donor, should not, nor should 
any heirs of his, interfere with the 
enjoyment and disposal ‘of the property, the 
subject of the gift, — Ja-kson, J. in de'iver- 
ing jadgment in Koonjbehart Dhur v, Prem. 
chand Dutt (10) said as follows: ‘We 
understand it to be a rule of law,. well 
established in this Court, that a Hindu wife 
takes, by a Will of her husband, no more 
absolute right over the property bequeathed 
than she would take over such property if con- 
ferred upon her by gift during the lifetime 
of ber husband; and that, whether in respect 
of a gift or a Will, it would he necessary for 
ihe husband to give her in express terms a 
heritable right or power of alienation.’ 
The ruling reengnises the conclusion that 
if the power of alienation is given, the 
power can be exercised, and it also is consis- 
tent with the rule of law laid down in para- 
garaph 571 of Mayne’s Hindu Law, 3rd Bdition, 
(section 617 of 5th Edition) where the author 
says: 'Immoveable property, when given by a 
husband to his wife, is neverat her disposal, even 
after deith. tis her stridhanam, so far that 
it passes to herheirs, not to his heirs. But as 
regards her power of alienation, she appears 
to be under the same restrictions as those 
which apply to property which she has 
inherited from a male. Of course it is 
different if the gift is coupled witn an 
express power of alienation,’ ” 

The bulk of the property dealt with by the 


Will of Gobind Ram is immoveable. The 
сазо of Moulvi Mohamed Shamsool Llosda 
ү, Shewukr-m (7), quoted above, ія 


authority for holding that Gobind Ram knew 


(9) 10 A. 495; A. W. N. (1888) 181, 
(10) 30.685 80. L. В. 56 , 
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that the immoveable property in the hands 
of his daughters would be stridhan and, as 
such, descendible to their heirs instead of to 
the heirs of their father. The ‘restrictions 
placed by the Will on Musammat Mathri’s 
powers of alienation are in accordance with 
the provisions of Hindu Law, above quoted, 
“and it is quite possible-that the testator was 
under the impression that bequests to 
daugliters were governed by the same rule. 
Be this as it may, the intention of the 
testator obviously was that the property 
bequeathed should be séridhan in the hands of 
his daughters, and his intentions are import- 
ant factors in the construction of the Will: 
Rai Bishen Chand v. Musammat Asmaida Koer 
(11) and Mangaldas Parmandas v. Tribhu- 
vandas Narsidas (19). 


The learned Counsel for the appellants con- 
tends that, inasmuch as Musammat Rattan 
Devi-pre-deceased her mother, and Musammat 
Raj Rani was not in existence when Gobind 
Ram died, the estate bequeathed in remainder 
to AMusammat Rattan Devi falls into the 
‘residue, and passes on the death of the 
surviving daughter to the reversioners of 
Gobind Ram, while, under the rule, аз to 
gifts over, laid down by their Lordships of the 
Privy Council in Ganendra Mohan Tagore 
v. Upendra Mohan Tagore (6), Musammat 
Raj Rani cannot take under the Will. The 
learned Counsel for the respondents relies 
on the case of Mangaldas Parmandas v. 
Lribhuvandas Narsidas (12) ard on Ram 
Lal Sett v. Kanai Lal Sett (13), and the 
authorities quoted therein, for the proposi- 
tion that, inasmuch as the intention of the 
testator was to benefit his descendants 
he intended that, if all could not take, so 
many should take as could and that his whole 
estate passes by the Will even if the con- 
struction adopted by the Court below is 
wrong. 


In our opinion the words “The above 
three daughters and their descendants shall 
be owners of the property in equal shares... 
iios all the three daughters and their descend- 
ants shall be absolute proprietors thereof 
in equal shares” had tue effect of vesting the 
estate left to Musammat Manak-Devi, as опе 


of the daughters, in her on her father’s death. 
(11) 6 A. 560 (P. 0.); 11-1. A. 164; 4 Sar, P. C.J. 512, 
(12) 16 B. 652. 
(13) 12 C. 663. 
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That estate, therefore, passes to Musammat 
Manak Devi’s descendants and does not fall 
into the residue. One descendant, the 
daughter Musammat Raj Rani, is admitted- 
ly in existence. In our view of the estate 
having vested in Musammat Manak Devi 
the rule as to gifts over in Ganendra Mohan 
Tagore v. Upendra Mohan Tagore (6) is 
inapplicable. Similarly Musammat Rattan 
Devi is represented by Musammat Mahesho. 
We see по reason to differ from the con- 
struction of the Will adopted by the 
Court below, and ib is unnecessary to consider 
whether the daughters were treated as a class 
or individually. 

The appeal fails and 
costs. 


18 dismissed with 


Appeal dismissed. - 


LOWER BURMA CHIEF COURT. 
First Civit APPBAL No. 175 or 1913. 
June 15, 1915. 

Present:—Mr. Justice Ormond aud 
Mr. Justice Twomey. 
MALAYANDI CHETTY alias PALLA- 
NEAPPA CHETTY AND OTHERS — 

PLAINTIFFS— ÀPPELLANTS 
versus 
NARAYANEN ОНЕТТҮ AND oniggs— 
DEFENDANTS— RESPONDENTS, 

Partnership — Winding-up — Partner, power of, to 
borrow money or mortgage firm’s assets or to acknow- 
ledge debt—Limitation Act (IX of 1908), ь. 19—Ac- 
knowledgment by partner, 

Аз long as a money-lendiug business 15 a going 
concern, each of the partners has authority to borrow 
moncy on behalf of the firm for the purposes of the 
business and to mortgage the firm's assets for that 
purpose. [p. 226, col. 2.] 

When, however, such firm is being wound up, onc 
partner has по authority to borrow money and to 
mortgage the firm’s assets, except perhaps in the 
case of necessity, and he cannot givean acknow- 
ledgment of a subsisting debt so as to bind the firm. 
Lp. 226, col. 2.] 

Butchart v. Dresser, De G.M. & G. 542; 48 E. К, 
619; 10 Hare, 453; 1 W. R. 178; Clough, In re, 
Bradford Commercial Bankiny Company v. Cure, 
(1885 31 Ch. D. 394; Bourne, Intre, (1906) 2 Ch. D. 
497; 19 L J. Oh. 779; 95 L. T. 181; 51 W.R. 550, 
distinguished. 

Mr. Ormiston, for the Appellants. 

Mr. Char’, for Respondents Nos. 2 and 3. 


Mr. Munshi, for Respondents Nos. 4, 5 


and 6. 
JUDGMENT. 
Ormond, J.- The plaintiff firm О, T, V. 
M. are mortgagees of certain paddy lands 
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under a registered mortgage, dated 18th 
November 1909, executed by the lst defend- 
ant Narayanen on behalf of his firm N. L. 
C. Т.К. R. M. which carried on business 
as money-lenders at Tawa, hereinafter called 
the Tawa firm. Narayanen’s partners were 
Kannappa, the 2nd defendant, and Raman, 
the 8rd defendant, a minor brother of 
Kannappa. Kannappa and Raman had a 
firm of the same name, viz, N. L. C. T. К. 
R. M., which carried on business at Pegu, 
hereinafter called the Pegu firm. Narayanen 
was not a partner of that firm. Narayanen 
had seven-sixteenth share in the Tawa firm 
and hada separate money-lending business 
of his own at Tamatake, which he was still 
carrying on at the time of this mortgage. 
In 1907 the Tawa firm ceased to carry on & 
money-lending business. At that time they 
owed the plaintiff firm Rs. 4,900 and trans- 
ferred their books to the charge of the 
Pegu firm for the outstandings to be collect- 
ed. Malayandi, the managing partner of 
the plaintiff firm, is a relation of the Ist 
defendant, Narayanen. The Tawa firm pur- 
ports to have transferred these lands to the 
Pegu firm by a book entry in August 1909 
in partial satisfaction of a debt of Rs. 41,600 
and оп the 25th June 1910 the Pegu firm 
purported to transfer these lands by a 
registered document to' a firm in Rangoon, 
N. К.К. R. M., which firm is owned by 
Kannappa, Raman and one Kumarappa. It 
is clear, however, that the Pegu firm had 
acquired no legal interest in the lands by 
the book entry of August 1909 and, therefore, 
could not ‘transfer any interest to the 
Rangoon firm.’ The 2nd and 8rd defendants 
allege that the mortgage in suit was 
collusive and fraudulent; that it was antedated 
and was really executed subsequent to a 
settlement which, they allege, was made on 
the 24th November 1909, whereby Narayanen 
took over the firm’s liability to the plaintiff 
and the firm was released from the debt. 

The evidence does not show that the plaintiff 
was cognisant of any such settlement and 
novation in respect of that debtis not made 
out, There are many suspicious circum- 
stances attending the mortgage. It is not 
entered in the Tawa firm's books. Nara- 
yanen says that he told the clerk, Runga- 
sawmy Naidu, to enter it in the accounts 
and Rungasawmy says he did not enter it 
because Kannappa who was then in his 
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country had, before leaving, told him not 
to make entries at Narayanen’s bidding. The 
mortgage was executed at Pegu in the shop 
of A. R.A. В. in а room separated from the 
room occupied by the Pegu firm by two 
other rooms. It was not registered until 
the 10th March 1910. A Rs. 80 stamp 
would have been sufficient for the mortgage 
but the stamp actually used was one of 
Rs. 40 which had been sold on the 25th May 
1909 to Punia Pillay, a clerk in Narayanen’s 
frm at Tamatake. The District Judge 
dismissed the plaintiffs suit on the ground 
that Narayanen was not the managing 
partner of the firm and that in a winding- 
up only the managing partner has authority 
to execute a mortgage on behalf of the 
firm. The business, no doubt, was in a state 
of being wound up and Malayandi, the 
managing partner of the plaintiff firm, must 
have known that fact because when he came 
to Pegu he would put up аё the place of 
business of the Pegu firm. Both Kannappa 
and Narayanen took an active part in the 
winding-up of the Tawa firm and we must 
take it that Narayanen had the full powers 
of an ordinary active partner. The busi- 
ness wasan ordinary Chetty money-lending 
business and as long as such a business 18 
а going concern, each of the partners would 
have authority to borrow money on behalf 
of the firm for the. purposes of the 
business and to mortgage the firm's assets 
for that purpose. But when a money- 
lending firm is being wound up, in my 
opinion, one partner has no authority to 
mortgage the firm’s assets because he no 
longer has authority to borrow money, except 
perhaps in the case of necessity: and he 
cannot give an acknowledgment for a sub- 
sisting debt so as to bind the firm. Both 
the power to mortgage the firm’s assets 
and the power to give an acknowledgment 
for an antecedent debt on behalf of the 
firm must rest on the power to borrow on 
behalf of the frm. Mr. Ormiston for the 
plaintiff-appellant has cited the following 
cases:—Butchart v. Dresser (1), Clough, In re, 
Bradford Commercial Banking Oompany v. Cure 
(2) and Bourne, In re, (3). Butchart v. Dresser 


(1) 4De G. M. & 9. 542; 43 E. В. 619; 10 Hare, 
453; 1 W. A m. 5-50 

(2) (1885) 31 Ch. D. 324. 

(8) (1908) 2 Ch. D. 427; 15 L. J. Oh. 779; 95 L. T, 
131; 64 W. R. 559, 


. 
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(1) shows that one of several partners after 
dissolution can sell the assets and receive 
payment of debts and can complete a 
transaction which was commenced before 
the dissolution. In that case the firm had 
agreed to buy certain shares and dissolved 
partnership before payment. Опе ‘partner A 
handed the shares toa Bank as security 
for а loan to pay for the shares and 
authorized the Bank to sell the shares, which 
it did. It was held that the partner A had 
authority to borrow money to pay-for the 
shares and, therefore, had authority to pledge 
the shares for that purpose, the contract for 
purchase of the shares having been made 
before the dissolution. That case does not 
amount to an authority that one partner 
can mortgage the assets of the firm as 
security for an antecedent debt. In both 
the other cases cited the security for an 
antecedent debt was given by a sole surviy- 
ing partner after the death of his co-partner; 
but upon the death of a partner the 
surviving partners represent the whole firm, 
and if all the partners join in mortgaging 
the assets of the firm after dissolution and 
during a winding-up, the mortgage, of course, 
is good. Narayanen who gave evidence for 
the plaintiff states that he would not have 
executed the mortgage if Kannappa had not 
consented. He says that plaintiff made 
demands that Kannappa told him to ask for 
four months’ time and if the plaintiff 
refused, to execute a mortgage. The fact 
that the mor gag3 was not entered in the 
firm’s books tends.o show that the mortgage 
was executed without Kannappa’s knowledge 
and. behind his back; and there is no evidence 
of there being any necessity for this mortgage; 
and, therefore, it is nof а mortgage binding 
on the firm. 


Mr. Ormiston was allowed to add g new 
ground of appeal, viz, that ifthe mortgage 
was not binding on the frm the plaintiff 
has a mortgage to the extent of Narayanen’s 
interest in the land. Narayanen’s share in 
the firm is seven-sixteenths and that would 
be his share in this assets, subject to there 
being anything left after accounts had been 
taken and the partnership debts liquidated. 
The plaintiff, I think, is entitled to a mortgage 
decree against  Narayanen in respect of 
his interest in the partnership assets. I 
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the -suit as agaiust all defendants except 
Narayanen and would make a decree in 
favour of the plaintiff as against Narayanen 
as stated above. The 2nd, 3rd and 4th 
defendants are, I think, entitled to the costs 
of this appeal. 

TwoxEy, J.—I concur, 


Appeal allowed in part; 
Decree modified. 


BOMBAY HIGH COURT. 

ORIGINAL CIVIL JURISDICTION Suit No. 994 

. oF 1915. 
July 3, 1916. 

Preseni:—Mr. Justice Beaman. 
CAROLINA DOS SANTOS-—PLAINTIEF 
versus 
DOMINIC JOSEPH PINTO AND orHERS— 

DEFENDANTS, 

Succession, Act (X of 1865), ss. 7,9, 10— Domicile, 
incidents of—Domicile of origin—Domicile of choice, 
how acquired—Duration of stay, whether determines 
domicile of choice—Intention—Abandonment of domicile 
—Law governing devolution of property. 

Under section 10 of the Succession Act, it is of 
the essence of the acquisition of a new domicile or a 
domicile of choice that the residence should be intend- 
ed to be permanent, that is to say, a man making the 
choice should mean it to be final and definitely 
intend quatenus in illo eauere patriam, to end his life 
in the residence which he has thus chosen, in a 
new place or country. 1р. 232, col. 2.] 

The domicile of origin is that which a person 
acquires at his birth from his parents and follows 
the domicile of ,the parents. It is not necessarily. 
in itself local, that is to say, merely the place of 
birth. The domicile of origin once ascertained in law 
clings and adheres to the person, until he chooses 
to divest himself of it by substituting a domicile ' 
of choice for the domicile of origin. The domicile 
of choice is acquired by а combination of fact with 
intention. The fact is residence, and the intention 
is that the residence should be permanent. The 
domicile of choice can be discarded as easily as 
it can be acquired bya fact and an intention, 
namely, the fact of abandoning the residence, 
accompanied by the intention that that abandon- 
ment shall be final, and upon the abandonment of 
one domicile of choice without the acquisition of 
another, the domicile of origin revives proprio vigore 
and without the need of any further act or intention 
onthe part of the porson. Just as a domicile of 
choice is easy to acquire, so itis as easy to abandon, 
But for its abandonment two things are necessary, 
ths abandonment in fact and the intention that 


would, therefore, confirm the decree dismissing. that abandonment shall be final and permanent. If 
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with thab intention clenr in his mind, a man should 
fail actually to abandon his domicile of choice 
and die before thus far giving effect to his intention, 
the result would be that the domicile of choice 
would persist and the distribution of his estate would 
havc to be governed by it. [p. 229, col. 2; p. 280, col. 
1; p. 281, col. 1.] 


It is not necessary for tho abandonment that the 
person abandoning should effectually resume his 
domicile of origin, that is, should physically re- 
appear at the domicile of origin before he could 
divest himself of the domicile of choice. The 
moment he quits the domicile of choice, the domicile 
of origin revives proprio vigore, even though he dies 
on the journey. [p. 231, col. 2.] 


Duration of rosidence has nothing to do with the 
complete acquisition of а donticile of choice. In the 
absence of express declaration ib is hardly possible 
to infer from а mere residence for an indefinite period 
but for a definite purpose an intention permanently 
to abandon the domicile of origin. [p. 231, col. 2. 


It is not possible to enumerate the indicia of an. 
intention to make a residence a permanent home, nor 
can there be any question of the degree of clearness 
with which such an intention. must be made out. 
It cannot be proved more or les? clearly. In every 
caso ibis a pure question of facb which must be 
answered upon the evidence laid before the Court. 
And there can be no better evidence than the man’s 
statement of intention, if it can be proved. [р. 234, 
cols. 1 & 2.] 


The onus is upon the person alleging that а man 
has acquired a domicile of choice to prove that he had 
that intention. [p, 234, col, 2.] ` 


In the absence of intention either way, the long 
duration of residence in a foreign country terminated 
by death may bea good ground for inferring that, 
synchronously with the commencement of that 
residence, there had been an intention of making 
the residence permanent. Inferences of that kind 
may be rebutted by facts which would explain the 
duration of residence compatibly with an intention 
to return to the domicile of origin and the law leans 
very strongly in favourof the retention of the 
domicile of origin. Where there are no declarations 
of intention cither way, Courts would be slow to 
infer from the mere fact of residence, however pro- 
tracted it may be, the intention requisite to completo 
the substitution of the domicile of choice for that of 
origin. [p. 238, col. 2; p. 234, col, 1.] 


Plaintiff husband, a Goanese, who was born in 
Goa, settled in Bombay in bis fourteenth year for 
purposes of trado and conducted a flonrishing business 
there till his death in his soventy-second year. 
During this period he visited Goa only four or five 
times, though he intended to гейге and spend his 
closing years thero. He made a Will in Bombay 
whereby he bequeathed Rs. 7 a month to plaintiff for 
her life. Ina suit by plaintiff for a moiety of the 
estate under Portuguese Law: 


Held, that plaintiff’s. husband had, despite his 
intention to return to Goa, acquired a domicile of 
choice in Bombay and that the devolution of his 
estate was, therefore, governed by the provisions of 
the Indian Succession Act. [p. 288, col. 2.] I 
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Вз исе v. Bruce, (1790) 2 Bos. & Pul, 229n; 126 Е. R. 
1251; Huntly (Marchioness) v. Gaskell, (1906) A. C. 
56; 75 L J. Р.С. 1; 94 L. T. 33; 22 T. L. R. 144; 
Bonnand v. Emile Charriot, 32 О 681; 9 C. W. N. 894; 
Cockrell. v. Cockrell (1866) 25 L. J. Ch. 730; 2 Jur. 
(x. s.) 727; 4 W. R. 730; In the Goods of Raffenel, 
(1863) 82 L, J. Р. C. 208;8 Sw. & Tr 49; 1 N. В. 569; 
9 Jur. (к.в.) 386: 8 1. T. 21; 11 W. B. 549; In ve 
Stéer, (1858) 8 Н. & N. 594; 28 L. J. Ex. 22; and 
Winans v. Attorney-General, (1904) A. G. 287; 73 L, 
J. K. B. 6183; 90 L T. 721; 20 T. L. В. 510, referred to 


Messrs. Vacha and Mulla, for the Plaintiff. 


Messrs. Bahadurjt and Strangman, for 
Deféndants Nos.1 and 4. 


Messrs. M.J. Mehta and Wadia, for 
Defendant No. 8. 2 


JUDGMENT.—The plaintiff sues the 
defendants -as heirs and representatives of 
the deceased Pascoal Pinto, on the ground 
that atthe- date of her marriage with the 
said Pascoal Pinto he was a domiciled 
subject of Goa in Portuguese India and 
that, being so, their marriage with all its 
legal incidents must be governed and 
determined by the law of Portugal. This 
being done, she alleges that certain rights 
will then be adjudged due to her, and 
seeks to recover accordingly. The defendant 
No. 3, one of her step-sons, supports her case 
in the main and ccntends on his own 
behalf, that at the date of the marriage of 
his -mother with the deceased Pascoal Pinto, 
Pascoal Pinto was adomiciled subject of 
Goa in Portuguese India and that in like 
manner with the plaintiff he, the defendant 
No. 3, was entitled to certain rights and 
benefits under the Portuguese law. 

The defence is that Pascoal .Pinto was, 
at the time of his, two marriages, with the 
mother of defendant No. 3 in 1871 and 
with “the plaintiff in 1903, a domiciled 
subject of British India and that in con- 
sequence none of the rights or reliefs 
claimed by the plaintiff or defendant No. 3 
can be awarded. 


In this state of the pleadings it was 
agreed that the question, whether Pascoal 
Pinto was at the dates of his marriages 
subject to the law of Portugal, or, being a 
domiciled British Indian subject, subject 
to that of British India, was first to be 
inquired into and decided. 

Although Í understand that the defend. 
ant No. 1, upon whom the burden of the 
defence has rested, does, поб ‘admit that the 


: dates of his 


А 
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domieile of origin of his father Paseoal 
Pinto was Portuguese, he has nevertheless 
accepted the onus of proving that Pascoal 
Pinto acquired as his domicile of choice a 
British Indian domieile before and atthe 
two marriages. And upon 
this question of fact а considerable amount 
of evidence has been laid before the Court 
on both sides. With the energetic assistance 
of the learned Counsel for the defendant 
No. land plaintiff, I have made the trial 
of this question an occasion for studying 
with some minuteness the course .of the 
law of domicile in. the Courts of England 
from the case of Bruce v. Bruce (1) to that of 
Huntly (Marchioness) v. Gaskell (2). The 
dicta of the most eminent writers and 
commentators on this branch of the law of 
nations have also been fully considered. The 
result of any such comprehensive survey is, 
in the first place, to leave an impression 
upon the mind that the law of domicile 
is extremely complex, recondite and in 
need of elaborate and constantly  over- 
elaborated definition. Itis hardly too much 
to say that a study of the leading cases 
on this subject reveals too often what 
appears to me much confusion of thought and 
almost always that great superfluity of 
verbiage whichis the curse of case-law. 
There can, however, be little doubt that 
the attitude. of the Courts in England 
towards the underlying principle of the 
law of domicilé has undergone some slight 
change during the century under review. 
Not so much a change perhaps as to what 
really is required to constitute a change 
of domicile as with regard to the determin- 
ing eriteria for deciding whether those 
requisites have or have not been complied 
with in any given case. Leaving out of 
consideration any anomalies and’ complica- 
tions which may properly be referable 
to the views held by the Courts at one 
time regarding the peculiar character of 
the East India Company and the legal 
consequences of accepting service under it, it 
still seems to me to be clear that in cases such 


‘as those of Bruce ү. Bruce (1) and many 


which followed it learned Judges thought 


(1) (1790) 2 Bos. & Pul. 229»; 126 E. В, 1251. 
(2) (1908) A. С. 66; 75 L. J. P.C. 1,94 L. T. 83; 
22 1, L. В, 144, 
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that it was quite sufficient to have 
evidence that a person had taken up a 
habitation in a country other than that 
of his eonntry of origin with the inten- 
tion of remaining in that new country 
for an -indefinite period to constitute this 
latter country his domicile of choice. Yet 
a very little examination of the law of 
domicile from its origin in the civil law 
and through all the process of its moulding 
and exposition by the English Courts should 
show, I think, that it rests upon extremely 
clear and simple fundamental principles. 
And if those principles had been invariably 
adhered to without one Judge after another 
and one eminent jurist after another 
endeavouring to improve upon them by 
definition after definition, I cannot myself 
understand how it ever could have been 
thought and indeed so frequently said in 
the highest tribunals in England that 
the topic of domicile regarded merely as a 
topic of law was one of great legal 
-difficulty. It is only because of this 
unwearying desire to add in every case by 
some new definition, precision and clarity 
to what in itself has always seemed to me 
quite clear and precise, and in such processes, 


often confusing, not only that which is 
needed to understand the principle, but 
what are supposed to be useful rules of 


г guidance in applying that principle to any 


set of given facts which happen to be 
interesting to the trying Courts, that the 
subject has now acquired its surface air of 
complexity and difficulty. 


Let us goto the beginning and see 
what is contained in and for that matter 
exhaust the legal notion of domicile. The 
domicile of origin is that which a person 
acquires at his birth from his parents and 
follows the domicile of the parents. It is 
not necessarily in itself local, that is to 
say, merely the place of birth; but it is 
seldom indeed that the determination of the 
origin of domicile has given rise to practical 
dificulty. Inall the long array of cases I 
have studied during this trial, I think, it is 
only in a recent Calcutta case [Bonnand v. 
Emile Charriot (3)], decided by a single 
Judge, that the question of domicile of 
origin was of primary importance. The 


(8) 32 C. 631; 9 C. W. N. 894. ` 
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domicile of origin once ascertained in 
law clings and adheres, to use favourite 
judicial terms, to the person until he 
chooses to divest himself of it by sub- 
stituting a domicile of choice for the 
domicile of origin. The domicile of choice 
is acquired by a combination of fact with 
intention. The fact is residence, and the 
intention is that the residence should be 
permanent. If we bear in mind that 
the domicile of choice can be discarded 
as easily as it can be acquired by a 
fact and an intention, namely, the fact 
of abandoning the residence accompanied 
by the intention that that abandonment 
shall be final, and that upon any such mere 
abandonment of one domicile of choice with- 
out the acquisition of another, the domicile 
of origin revives proprio vigore and withont 
the need of any further act or intention 
on the part of the person, we shall have 
tnlly exhausted all the legal contents of this 
much vexed and much diseussed legal 
notion. The multiplication of terms in the 
innumerable definitions to be found in the 
writings of jurists and the judgments of 
Judges, to which 1 have already referred, 
as usually happens in such cases, ` only 
results in further clouding rather than 
clearing up the notion being analysed, 
for it is clear as a matter of logic that 
the more terms are given to definitions 
the more doors are opened to further dialectic 
disputes; and the best definition is that 
which contains the fewest terms provided 
they are sufficient and decisive. It is only 
upon one term virtually in the whole of 
this legal notion of domicile that any 
ambiguity can arise and no doubt the 
ingenuity of lawyers has made the utmost 
of it; and that term, of course, applies to 
the character of a domicile of choice and 
is to be given to the intention which along 
with the fact of residence completes the 
domicile of choice in the eye of the law; 
that is to say, the intention must be to 
make the domicile of choice in fact a 
residence and in intention a permanent 
residence. The difficulty to be found in 
some of the cases lies in the substitution, 
at one point or another in the legal history 
of this doctrine, of indefinite duration for 
permanence. It was ther held sufficient to 
make out a good domicilg of choice to prove 
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thab a man had taken up his residence in 
a country other than that of his domicile 
of origin for ‘an indefinite period, say, for 
such a period as would enable him to 
make his fortune. If A being English by 
origin goes to France saying: “I intend to 
remain there till I bave made my fortune 
and then return to England,” it is clear as 
a matter of plain logic that no Court 
ought to hold that he had abandoned his 
domicile of origin and substituted for ita 
domicile of choice; because while itis true 
that he might never make his fortune in 
France and, therefore, might remain there 
till he died, yet it isas true that he might 
make his fortune in six months and having 
expressed his intention to return to his 
domicile of origin when that had been 
done, there could never have been any 
intention of permanently abandoning the 
domicile of origin or permanently making 
his home in the domicile of choice. Yet 
in cases like Bruce v. Bruce (1), where the 
intention was throughout clearly expressed, 
namely, a wish to return to the domicile 
of origin, and peculiarly in such cases as 
Cockrell v. Cockrell (4), where the domicile of 
choice had clearly been selected for no other 
purpose than that of trade, the Judges 
seem to had little hesitation in coming to 
the conclusion that because at the time of 
taking up their habitations in Calcutta, 
Bruce and Cockrell could not put a definite 
limit upon their sojourn there, this con- 
slituted a domicile of choice by residence, 
accompanied by an intention that that 
residence should be permanent. What was 
probably really meant in all cases of this 
kind was that a person leaving his domicile 
of origin and making his residence in another 
country for a period entirely indefinite might 
be shown to have intended, either at the 
commencement or at any time during the 
currency of that residence, to have made it 
permanent, and entertaining any such inten- 
tion at any moment of timein combination 
with the fact of residence would, no doubt, 
constitute an abandonment of the domicile 
oforigin and an acquisition in substitution 
for it of a domicile of choice. What ap- 
pears to be the difficulty in such cases as 
those I have referred to is that in th, 

(4) (1856) 25 L. J. Ch. 780; 2 Jur. (ч. в.) 727; 4 W. 
R. 730. 


Vol, XXXVI] 
SANTOS v, PINTO, 


absence of express declaration, it is hardly 
possible to infer from & mere residence for 
an indefinite period but for a definite pur- 
pose an intention permanently to abandon 
the domicile of origin. It is clear that in 
the like set of facts with the addition of ex- 
press declarations to the contrary such as 
were to be found in Bruce’s case (1), the con- 
elusion drawn by the Courts of Scotland 
and England must be thought in logie, 
however good in law, to be somewhat de- 
fective. It might be open to a Court to 
infer an intention from facts laid before it 
їп the absence of any declaration either 
way; but with a declaration distinctly negativ- 
ing the intention to remain there permanently, 
I think, if the Courts have nevertheless found 


that intention from the facts, ib must be re- ' 


ferrable to some other explanation than 
any which I so far have been able to 
discover. But this much is clearly a part 
of the law of domicile, as I have already 
said, that a person may abandon his 
domicile of origin and acquire a domicile 
of choice absolutely good in the eye of the 
law and retain that domicile of choice as 
long as he pleases and may then again 
change his mind and determine either to 
substitute another domicile of choice for 
that which he means to abandon, or to 
resume his domicile of origin. I use the 
word “resume” rather reluctantly here, 
because, its пзе at least in one case has, 
I think, led to a decision which can hardly 
be good law. It is important, however, 
never to lose sight of this, that just asa 
domicile of chóice is easy to acquire, so it 
із as easy to abandon. But for its abandon- 
ment two things are necessary: the abandon- 
ment in fact, and the intention that that 
abandonment shall be final and permanent. 
A man having acquired a domicile by 
choice may, after many years, turn home-sick 
and decide to abandon his domicile of choice 
and again accept his domicile of origin. 
. But if with that intention clear in his mind 
he should fail actually to abandon his 


domicile of choice and die before thus . 


far giving effect to his intention, the result 
would be that the domicile of choice would 
persist and the distribution of his estate 
would have to be governed by it. In the 
case of In the goods of Raffenel (5), which 


(5) (1863) 82 L. J. Р, 0. 208; 8 Sw, & Tr, 49; 13 N. В. 
569; 9 Jur, (м. в.) 886; 8 L, T, 211; 11 W, В. 549, 
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so eminent a jurist and commentator as 
Dicey declares to have been well decided, with 
the greatest deference both to the learned 
Judge, Sir О, Cresswell, who decided the 
ease, and to Mr. Dicey, I think it is 
easily demonstrable that the decision was 
wrong and as easy to show how it came 
to be wrong. The facts there were that 
an English woman; whose domicile of origin 
was, of course, English, married a Frenchman 
and so acquired, by operation of law, a 
French domicile. After her husband's 
death, she made up her mind to abandon 
her Freuch domieile and again accept her 
domicile of origin. With that intention in 
her mind she actually did abandon her 
French domicile in Dunkerque and got as 
far as Calais, where she went on board 
an English steamer, but being taken ill, 
she had to land and return to Dunkerque, 
and, the illness never leaving her, died 
there. This was as clear a case, I think, 
as any case ever could be of a de facto 
abandonment of a domicile of choice 
accompanied by an intention never to 
return to it. It may be conceded that 
throughout the trial no question whatever 
was made of both these facts. Therefore, 
in law Mrs. Raffenel had completely 
divested herself of her domicile of choice 
the moment she quitted her residence at 
Dunkerque with the intention of never 
returning to it. Bat Cresswell, J., appears 
to have thought that as a person cannot 
be without a domicile, if was necessary for 
her to have effectually resumed her domicile 
of origin, that is to say, to have landed 
in England before she could divest herself 
of her domicile of choice, But nothing is 
clearer in the law of domicile than that 
the moment the domicile of choice is 
abandoned, · ће domicile of origin revives 
proprio «vigore and without the need of 
any Intention or further act on the part 
of a person; for example, if Mrs. Raffenel, 
instead of intending to return to England 
and take up her abode there, at the time 
of her leaving Dunkerque meant to make 
a voyage round the world in quest of 
some other place which might be pleasing 
to her and died on that voyage, say, at 
the Canary Islands, there would be no 
question of any resumption, in the sense 
in which Sir C. Cresswell used that word, 
of the domicile of her origin. Yet it ig 
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equally certain that no lawyer would have 
been found to make, and no Court to listen 
to, such а contention as that at the date 
of her death, having abandoned the domicile 
of choice, she was not subject to the 
domicile of origin, and the value of Mr. 
Dicey’s comment upon the case is some- 
what discounted by finding that he brackets 
with it such a case as that of In те 
Steer (6). Now, there is absolutely nothing 
in common between the twe cases. What 
was found in the case of In re Steer (6) was 
that, although the man expressed his desire 
of retaining his English domicile, in point 
of fact he had acquired a German domicile 
and had never had any intention whatever 
of abandoning it, never in fact had 
abandoned it, and died in Germany. All 
that there was to say for his English 
domicile was that he appears to have been 
under the mistaken impression that he 
could have two domiciles at once. Such a 
view was naturally rejected by the Courts, 
and, as the facts were found as I have 
stated them to be, it is clear that the 
case does not resemble the case of In the 
goods of Raffenel (5) in any material point, 
and was decided upon quite a different 
ground. Steer was found to have a 
domieile of choice and never to have 
abandoned it. Mrs. Raffenel was found to 
have had a domicile by operation of law, 
which in point of fact she did abandon and 
intended to abandon, butit was thought that 
as she had intended also to return to her native 
land, before she could divest herself of her 
foreign domicile, ib was necessary that in 
fact as wellas in intention she should set 
foot on her native shores, Steer never had 
any intention of abandoning his domicile. 
Mrs. Raffenel had. But the Courts thought 
that she had failed, fully and to the satisfac- 
tion of the law, to carry it out. That the 
latter view was wrong I have not the least 
doubt. 


' These, then, are some of ihe principal 
points of interest which have struek me in 
a review of the whole case-law and most 
of the authoritative writings of the jurists 
upon this subject. Perhaps the best defini- 
tions of "domicile" are those of Vattel and 
Savigny, though [ think they are, certainly 


(6) (1858) 3 Н. & N, 594; 28 L, J. Ex. 22, 
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- the last, too overloaded with terms; and for 


all practical purposes I do not see how a 
“domicile of choice” -can be better defined 
than it is by Lord Halsbury in Winans v. 
Attorney-General (7) as a permanent home, 
that is to say,a man, who takes up his 
residence ina place other than that of his 
domicile of origin, makes it his domicile of 
choice, if he intends that it should be his 
permanent home. And the same simplicity 
and clarity are obtained by our own Legisla- 
ture in section 10 of the Indian Succession 
Act, where it is said that a man acquires a 
new domicile by taking up his fixed habitation 
in a country which is not that of his domicile 
of origin. Неге, no doubt, the term "fixed" 
is not quite so definite as the word “perma- 
nent”, but 16 certainly has the same,meaning 
in this context; and itis of the essence of the 
domicile of choice that the residence should 
be intended to be permanent, that is to say, 
а man making this choice should mean it 
to be final and definitely intend quatenus in 
illo exuere patriam, that is to say, to end his 
life in the residence which he has thus cho- 
sen, ina new place or country. Once that 
is clearly understood, taken in conjunction 
with what I have said already as to the 
ease with which this choice may be exercised, 
there should be no great difficulty in at once 
determining the proposition of law to which 
evidence is being led, whether a person has 
acquired a domicile of choice in a competition 
between such alleged domicile of choice and 
his domicile of origin. 

The indefiniteness of duration which has 
led to a great deal of confusion, I think, in 
the discussion upon this subject is on much 
the same level as the emphasis with which 
Judges, doubtless with the laudable desire 
of informing and instrnoting those who 
come after them, have insisted upon the 
length of time as а ground of inference. It 
is in the constant transition from definitions 
of true legal notions to generalizations in 
quite a different fields, and in a field in which 
generalizations are not admissible at all, that 
the case-iaw on this subject is, as I said in 
an earlier passage of this judgment, so con- 
spicuously bafflingand confused. 16 is one 
thing to have clearly in view a legal notion 
ora legal principle. It is quite another to 


(т) (1904) A. C. 28%;.73.L.8.1K. В. 618; 00°1,..Т.` 
721; 20 T, L. R. 610. 
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attempt to lay down rules for the guidance of 
Courts as to the manner in which inferences 
of facts are to be ‘drawn from particular 
pieces of evidence. Here every Court will 
have to decide for itself on the facts laid 
before it and it is worse than useless to 
attempt to lay down, in one case and with 
an eye to the particular facts therein dis: 
closed; general rules for the guidance of 
other Courts in applying the same principles 
of law to necessarily varying sets of facts. 
It has always beena favourite dictum of 
Judges expounding this part of the law, that 
the length of residence is a very strong 
ground for inferring (where there is absence 
of express intention) an intention to make 
a residence so long inhabited a fixed habita- 
tion or permanent home. It ought to be 
evident, however, that such a generalization 
as that is infirm in character and open to 
many exceptions. Nor looking at the actual 
contents of the legal notion ‘can it be said 
that duration of time has anything to do 
with the complete acquisition of a domicile 
of choice. In ninety cases out of hundred 
where it isa true case of acquisition of dc- 
micile by choice, the choice is made synchre- 
nously with the taking up of residence, that 
is to say, the domicile of choice is complete 
and has the effect of ousting the domicile of 
origin from the very first moment that the 
new residence is taken up. There are 
cases (and perhaps I have put the first per- 
centage too high), there are cases doubtless 
in which a man drifts as it were into the 
notion of domicile of choice, although it would 
be extremely hard to say at what point 
the intention which was not there at the 
beginning had formed and defined itself. 
Such a case wasthat of Winans ү. Attorney- 
General (7) decided in 1902. It can hardly 
be said that the final decision of the House 
of Lords carries any very great conviction 
with it or that the methods of reasoning 
and discussion adopted by such eminent 
Lords as Lord Halsbury and Lord Maenagh- 
ten are any more convincing than those 
of Lord Lindley. I have not been 
able to find the record of this case 
in the Court of Appeal, but if the full 
array of judicial talent that was employed 
upon it were available I dare say that I 
should find as many eminent and learned 
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as the other. And whatever may be said 
for the legal superiority of the decision 
&rrived at by the majority of the House 
of Lords, I think that the weight of 
common sense would certainly be disposed 
to support the dissenting judgment of 
Lord Lindley. For this was surely a case 
of acquisition of domicile of choice, if 
indeed the domicile was so acquired, not 
by original intention synchronizing with 
the first taking up of residence in England, 
but by the slow compulsion of time and 
circumstances which must have, before 
Winans died, as Lord Lindley thinks, finally 
caused him to give up all hope of returning 
to his native Baltimore. But the majority 
of the House of Lords insisted here upon 
the need of proof of definite intention at 
any given moment, that is to say, they 
wanted to be satisfied that notwithstanding 
the virtual impossibility of  Winans ever 
returning to America or quitting the domicile 
of choice (although no donbt it was in 
the first place compulsion rather than 
choice which led him to it), that he had 
this definite intention and failing that, they 
say, no amount of inferential evidence will 
satisfy them that he had formed any such 
intention and so had abandoned his domicile 
of origin. As I say there may be cases 
of that kind but in a large majority, 
where it 18 a genuine case of domicile of 
shoice, the choice is made probably before 
the residence begins, as in the case of 
emigrants to America who never intend 
to return to their native land. Therefore, 
in the absence of intention either way, 
the long duration of residence in a foreign 
country terminated by death may certainly 
be a ground for inferring that synchronously 
with the commencement of that residence 
there had been an intention of making 
the residence permanent. Inferences of that 
kind may easily be rebutted by facts which 
would explain the duration of residence 
compatibly with an intention to return to 
the domicile of origin, and the law, it 
must be remembered, leans very strongly 
in favour of the retention of the domicile 
of origin. It is thought that а man does not 
lightly give up his domicile of origin and 
substitute for it а domicile of choice, That 
being so, in every case where there are no 
declarations of intention either way, Courts, 
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no doubt, would be slow to infer from the 
mere fact of residence, however protracted 
that residence may be, the intention requisite 
to complete the substitution of domicile of 
choice for that of origin. While the ground 
of inference, then, is thus seen often to 
be so insecure, the English Courts have 
not hesitated frequently to declare that 
the actual declarations of intention are but 
of secondary value and should be postponed 
to inferences drawn from proved facts. This 
is particularly applicable to mere declara- 
tions in instruments which are sometimes 
hardly more than descriptive. Still the 
question being given the facts of residence 
what was the intention of a man thus 
taking it up, I should certainly have thought 
that no better evidence could have been 
found than his own statement of intention 
one way or the other, if that could be 
proved. In some of the judgments I have 
read, the Courts discounted the value of 
direct evidence of intention, on the ground 
of the untrustworthiness of human memory 
or the inaccuracy with which witnesses have 
reported conversations which must have 
taken place many years ago. But that, 
of course, amounts to no more than saying 
that the Courts may not be satisfied that 
the declarations of intention were ever 
made and is no reason at all for diminishing 
the value which ought to be attached to 
them, if they are proved to have been 
made. In every case where the question 
is, whether a man has acquired a domicile 
of choice, the Courts have first to be 
satisfied that he had a residence in the 
new place or country and that in taking 
it up he intended it to be his permanent 
home, and no amount of additional defini- 
tion refining upon this term or upon that 
eould ever carry us beyond this point. 
We must always come back to it, In 
avery case it must bea pure question of 
fact aud in every case that question of 
fact must be answered upon the evidence 
laid before the Court. It is idle, indeed, 
1 think, it is absurd, to enumerate what 
are called the indicia of an intention to 
make a residence a man’s permanent home. 
Nor can there be any question, as will 
appear from the language so often used 
jn the English Courts, of the degrees of 
clearness with which such an intention 
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must be made out. The onus being upon 
the person alleging that a man has acquired 
a domicile of choice, he must prove to 
the Court that that man had. that intention. 
It cannot be proved more or less clearly. 
It must be proved ог not proved. If it 
is proved, there is an end of the matter 
in favour of him who alleges that a 
domicile of choices has been acquired. If 
it is not proved, then there is an end of the 
matter the other way. That being the law as 
I understand it and the question thus being 
narrowed down to a mere question of fact, 
I have to consider what the proper conclusion 
is to be drawn from the evidence laid before 
me. 

It is not admitted that Pascoal Pinto had 
a Portuguese domicile of origin; but it is 
admitted that he was born in Goa. His 
name is that of a Goan, He had property in 
Goa which is described as an old family 
house and on several occasions during his 
long stay in Bombay he returned to Goa and 
lived on his own property there. I cannot 
entertain the least doubt but that the domi- 
eile of his origin was Goan or Portuguese. 
At the early age of fourtéen he appears to 
have drifted into Bombay and to have lived 
there uninterruptedly, with the exception of 
brief visits to Goa, till his death in June 
1915. In 1871, he married his first wife, the 
mother of the defendants. She died in 
1901, or early in 1902, and he re-married 
the present plaintiff in 1903. What he did 
during his early years in Bombay we do not 
know. But during the whole of his mature 
life, he appears to have been conducting a 
fairly flourishing coach-building business, 
and he provided himself with a honse ad- 
joining his factory. The house was pro- 
bably of little value, though it is stated in 
the schedule annexed to the Probate appli- 
cation to be worth abont Rs. 2,000. Tts 
character does not appear to have been such 
as to give rise in itself to any very strong 
inference that in building it and taking up 
his residence there he necessarily meant to · 
make it his permanent home. But there is s: 
the undoubted fact that he passed virtually ^ 
the whole of his long life between һе ages ` 
of fourteen and seventy-one in Bombay. 
The evidence laid before me only points to 
his having made five short visits to Goa, 
during the whole of that period of something 
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like fifty-seven years. His business was in 
Bombay. And all these circumstances are 
at least consistent with the alleged conten- 
tion of his having finally renounced his 
domicile of origin. But apart from the 
evidence of declarations, these facts might be 
insufficient. They certainly are not much 
stronger in themselves than the facts in 
Winan’s case (7), for instance, in that 
ease there were many other facts, which 
do not appear here, e.g., express intention 
on the part of Mr. Winans to return to 
America and to retain his domicile of origin, 
In coming to their final conclusion upon that 
case, however, I doubt whether the House of 
Lords were so much influesced by these de- 
clarations of intention as by the actual facts 
before them, upon which they hesitated to hold 
that Mr. Winans had ever had а deliberate 
intention of abandoning his domicile of 
origin and substituting England for it. 
There are also many other points of differ- 
ence, as, for example, that to begin with 
Mr. Winans appears to have been driven 
to England by considerations of health, 
whereas itis clear that Pascoal Pinto came 
to Bombay of his own accord and remained 
here ever since, not under any compulsion 
but because he preferred to live in Bombay. 
Assuming, then, that so far the facts might 
give riselto nicely-balanced inferences either 
way, we have to add to them certain other 
facts, which might tell against the conclu- 
sion that notwithstanding his long residence in 
Bombay he had never intentionally abandon- 
ed his domicile of origin. Such probably 
are his return, whenever he left Bombay, to 
his native village of Calangute; the fact that 
.he had an old house there which he re- 
linquished to purchase land and build a new 
house upon it; and that very shortly before 
his death he was certainly spending money 
upon repairing that house, His children 
resided for some part of their lives in Goa 
and one of them appears to have been 
brought up there with the idea of being 
ordained a priest, Subsequently he gave up 


^v. the priesthood and has taken up а lay pro- 


ы es. 


"fession in Karachi. Still these are all points 


s^ to be considered in judging of the probable 


truth or otherwise of the evidence given as 
to the actual declarations of the deceased 
himself. 

Here we have for the defendants, who 
opened upon this.point, the evidence of de- 
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fendant No. 1 himself, followed by eigbt 
witnesses, four of whom are Parsees, two are 
Hindus and two Goans. And the gist of this 
evidence is that at any rate during the later 
years of his life, Paseoal Pinto not once but 
many times declared to these witnesses that 
he had no desire whatever to return to Goa, 
that his life had been spent in Bombay, that 
all his interests were in Bombay, that his 
business was there, and that he felt that if 
he abandoned his business and returned to 
Goa, he would very soon die. Now, itis to 
be observed that the inferences drawn from 
protracted vesidence are always liable to be 
explained by snfficient cause being shown 
(a cause compatible with retaining an in- 
tention to return) for remaining so long out 
of the domicile of origin. As, for example, 
where & man is engaged, as the 
deceased was engaged, upon a fairly profitable 
business, so long as his residence ont of the 
domicile of origin was conditioned merely 
by his desire to carry on that business 
and make a competence out of it, no matter 
what the length of that residence might 
be, no inference ofany value сап be drawn 
from it in favour of а deliberately formed 
intention to abandon the domicile of origin. 
This eonsideration has been expressly pro- 
vided for by the Indian legislature in 
section 10 of the Indian Succession Act. 
So that the case would always be weak 
where the length of residence out of the 
domicile of origin was fully occupied in 
the conduct of trade or business. If the 
business had been concluded some years be- 
fore Pascoal Pinto's death and -notwith- 
standing that, he had continued to reside 
and live upon his gains in Bombay, then 
it could have been inferred with tolerable 
certainty that at no time had he ever 
intended to return to Goa. But that was 
not the case here. He died before con- 
eluding his business and there is evidence, 
as I shall presently show, that shortly 
before his death at any rate he was con- 
templating a return to Goa. Nevertheless, 
I have to consider the value of tbe evi- 
dence of actual declarations. 

Now, the first of these witnesses, neglect. 
ing for the present the defendant No. 1 
himself, is о.е Chhotalal Jekinsondas. 16 
is very difficult to see why this, or for 
that matter any of the other witnesses who 
haye some forward to depose in defendant 
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No. 1'з favour, should care to take the 
trouble to come to Court and deliberately 
perjure themselves. Only two of them be- 
long to: the same nationality as the de- 
ceased, and these two are perhaps the least 
important, viz, Abel Braganza Pinto and 
Camillo D’Souza. This witness Chhotalal 
Jekinsondas was once a Solicitor’s managing 
clerk and later became a Pleader of this 
Court. He appears to have been on terms 
of intimacy with the deceased Pascoal Pinto 
during the latter part of his life. Pinto 
consulted him on legal matters and used 
to ask him to draw up notices and do other 
small legal jobs for him. He also drew 
the last Will and Testament of Pascoal 
Pinto in 1909, in which Pascoal Pinto is 
described as Portuguese inhabitant of Bom- 
bay. I attach little or no importance to 
such a description in a Will so drawn, be- 
cause I do not suppose that Jekinsondas’ 
attention was drawn to any such question 
as that of domicile and he would probab- 
ly have followed the ordinary forms in use 
in Bombay in such cases. Nor indeed 
would it necessarily follow from the words 
employed that Pascoal Pinto meant to do 
more than state the simple fact, viz, that 
he was of Bombay at the time, and to 
go further and renounce his original domicile 
of origin by such a declaration. But this 
witness with all the rest is positive that 
on many occasions during. the years of his_ 
intimacy with Pascoal Pinto, the latter 
frequently said to him that he had nothing 
more to do with Goa and that his desire 
was to remain permanently in Bombay. То 
the same effect is the evidence of the 
next witness Panthaki, generally known by 
his trade name of Katrak. He has a soda 
water factory in the same part аз the 
coach factory of Pascoal Pinto and appears 
to have been on very friendly terms with 
him for many years. It is urged against 
all these witnesses that their story is absurd 
on the face of it; that it is most unlikely 
that they would have constantly urged 
Paseoal Pinto to give up work and retire 
to Goa and he as constantly should have 
répeated to them that he had nothing what- 
ever to do with Goa and meant to live 
and die in Bombay. After Katrak we 
have the evidence of Dadina, a highly res- 
pectable and educated gentleman whose 
word seems to be beyond question. He, 
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however, was only ‘acquainted with Pinto 
for about a year or atthe most two years 
before his death; but his evidence is very 
important as showing that even at that 
late period Pinto’s intention of living and 
dying in Bombay had remained unshaken. 
Dadina says that as late as 1914, when 
Pinto’s health was beginning to fail, he 
suggested to him a return to Goa, but 
Pinto would baye none of it; and Dadina 
then proposed that he should give up his 
business and seek to improve his health by 
taking a house at Versova. This seems 
to have appealed to Pinto at the time, but 
the scheme fell through as he was un- 
willing to pay the rents demanded by land- 
lords in that locality. Still, if this be 
true and if Pinto really contemplated pass- 
ing his closing years at Versova, that is 
consistent with the story told by the other 
witnesses for the Ist defendant that he did 
not intend to end his days in Goa during 
the last two or three years of his life. 
No attempt was made to diseredit this 
witness; but it was probably because his 
evidence does not carry the proof of any 
express declaration back to the date which 
is really important, namely, the date of 
the deceased Pinto’s marriage with the 
plaintiff in 1903. We come now to the 
witness Lelinwalla, who professes to have held 
some kind of conversations with the deceased 
at least as far bacz as the date of his marriage 
with the plaintiff, Lelinwalla is an old man 
and a rival coach-builder, but he seems to 
have been on very good terms with the 
deceased Pinto. And he says that he 
frequently suggested to him that he had 
much better give up his work now that. 
he was growing old and retire to his 
native land, but Pinto always declined to 
entertain any such idea saying that he 
would die if he stopped work and that 
he intended to end his days in Bombay. 
Very little could be said against witnesses 
of this kind, except the general criticism 
that they may have some covert interest 
in the success of the defendant and the 
story that they have to tell is so easy 
and simple that they need not fear detec- 
tion even if every word is perjured. But 
that kind of criticism can hardly apply to 
a man like: Dadina or even Panthaki and > 
Seervai and Lelinwalla. Itis quite likely . 
that both  Lelinwall anad: the Hindu 
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witness, Govindji Pillaji, have stretched 
a point or two at the defendant's wish 
so as to carry their recollection back to 
a point before the marriage of Pinto with 
the plaintiff. It seems to me at least 
questionable whether either Lelinwalla ог 
Pillaji can really recollect that the first 
of these conversations just happened before 
the death of the decessed’s first wife and, 
therefore, of course necessarily before his 
marriage with the plaintiff. Nor do I 
really attach very much importance to a 
point which, I suppose, the defendant 
thought must be got over by evidence of 
this kind. After Lelinwalla we have the 
evidence of Seervai and that is important 
in one particular, because while he 
generally confirms the other witnesses as 
to the nature of the declarations of inten- 
tion, frequently made to him by the 
deceased Pinto, he puts in one little 
characteristic touch of his own. Не said 
that once when he was chafing the 


deceased Pinto about his never riding in. 


& carriage himself Pinto said: “Well, one 
day at any rate I shallride in my carriage 
and pair to Matunga.” That means that 
he intended to be buried at Matunga, 
and if he really said it and really meant 
it, it would imply that he had at that 
time made a deliberate choice and made 
Bombay his permanent home. The witness, 
Govindji Pillaji is another old witness 
like Lelinwalla who professes to recollect 
declarations of intention made by the 
deceased going back much further than 
these made within the hearing of other 
witnesses. He is a man dealing in sheet- 
iron with his works in the same oart as 
the deceased’s coach-building factory, and 
no reason is suggested why he should 
interest himself in this case or come 
forward to give  perjured evidence in 
favour of defendant No. 1. Then, there 
is the witness Abel Braganza Pinto, from 
Goa, whose evidence is chiefly important 
because, in a conversation, he says ne had, 
apparently recently, with the deceased 
Pascoal Pinto on the subject of his Will, 
Abel Braganza Pinto says that he reminded 
Pascoal Pinto that being a Portuguese 
subject the disposition of his Will would 
be invalid under the law of that country, 
but that Pascoal Pinto said to him that 
hel had become a British subject and had 
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nothing to do with the law of Portugal. 
Now, if that be a true report of what 
passed, confirmed by the wording of the 
Will, it would be conclusive evidence not 
only of what his intention was but what 
it all along had been. I do not attach 
much importance to the evidence of Camillo 
D’Souza, the baker, and I think it is 
unnecessary to dwell upon it. | 

Now, in addition to this oral evidence, 
Т should mention that two of the members 
of Pascoal Pinto’s family, that is to say, 
his first wife and one of his sons, died 
in Bombay and were both buried in the 
cemetery at Dharavi. He purchased a 
grave on both occasions and it is suggested 
by defendant No. 1 that a necessary 
inference arises from this that he desired 
himself to be buried, when his time came, 
in his first wife’s grave. And the evidence 
of the witnesses, I have already mentioned, 
sometimes goes the length of saying that 
they heard him express that intention or 
desire. Standing by itself, the purchase 
of these graves would not give rise to a 
very strong inference that Pascoal Pinto 
had formed the intention of renouncing 
his domicile of origin and acquiring a 
Bombay domicile in place of it, because 
the evidence is that these graves are for 
periods of two years and unless purchased 
may be re-opened and used for the inter- 
ment of other corpses. So that it was 
very natural that any man possessed of 
sufficient means would desire to preserve 
ihe remains of those dear to him free 
from the risk of being thus disturbed 
after so short a period as two years, and 
the fact that Pinto not only bought his 
first wife's grave, but that of his son 
and that the eost of a grave is not more 
than Rs. 50, would certainly go far to 
reduce the value and cogency of any 
inference to be drawn from these facts alone. 

On the other hand, we have the 
evidence of the plaintiff supported by six 
Portuguese witnesses, all of whom declare 
that at any rate during the last two or three 
years of his life and particularly at the time 
of his last illness, the deceased Pascoal Pinto 
had expressed to them his desire to hand 
over his business to one of his sons, settle up 
all his affairs in Bombay and retire for the 
rest of his days to his property in Goa, ' 
The evidence salso relates to his sending 
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the plaintiff herself го Goa in April 1915 
for the sole purpose ofrepairing this house 
and making it fit to be the final residence 
of Pascogl Pinto and herself. 1 think that 
so much of the evidence for the plaintiff is 
probably true. I think she was sent to Goa 
in Apriland Pascoal Pinto gave her money 
to spend on repairing the house, Her 
version, supported by that of Ressurrection 
dos Santos, is that she was given Rs. 100, in 
cash, when she left Bombay for Goa; that 
Rs. 50 were sent her by registered letter; and 
that Rs. 100 were sent her by the hand of this 
Ressurrection dos Santos when he himself 
went to Goa a short time afterwards. She 
was also authorized to collect some Rs. 19 
in Goa. So that in all she is supposed to 
have spent about Rs. 270 upon the house. 
But the rest of the evidence of these 
witnesses is of little importance, l mean so 
much of it as professes to report declarations 
of intention made towards the close of his 
life by the deceased Pinto. For, as I shall 
show ina moment, l have very little doubt 
that when he found his end drawing near 
his thoughts naturally turned to the land 
of his birth and he may have felt at such 
a time, as in all human probability he would, 
a sense of home-sickness and desired to 
return and end his days in his native 
land. 

. But I think that the rest of the evidence, 
which I have summarized, relating to the 
actual declarations so repeatedly made by 
Pascoal Pinto during many years of his 
life, taken in conjunction with the undisputed 
facts, would fully warrant me in coming to 
the conclusion that between the years, I 
will not say of 1858, because he must have 
been a boy then, but let me say 1865, when 
he had attained majority, and 1918, when 
his health began finally to give way, he had 
taken up a habitation in Bombay meaning 
it all that time to be his fixed habitation 
or to use Lord Halsbury’s phrase “his perma- 
nent home.” That finding amounts to this, 
that аб апу time between 1865 and 1913 
Pascoal Pinto had acquired a domicile of 
choice in Bombay in substitution for the 
domicile of his origin in Goa. 

Ido not doubt that had he lived a few 
years longer he would have divested himself 
of that domicile of choice and returned to 
his native land, passing the last years of his 
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life in his own house there and so reverting 
to his domicile of origin, Time was not 
given him for this. But itis quite likely 
that he intended, after having had the house 
repaired, to return to it when the monsoon 
was over, but his last illness overtook him 
in May and he died in June. At that time 
I am ready to believe that he had the 
intention of divesting himself of his domicile 
of choice and thereby reviving by operation 
of law his domicile of origin, had that inten- 
tion only been accompanied by the requisite 
fact, that is, the abandonment of his domicle 
of choice. It is admitted that he never did 
abandon whatI have now found to be his 
domicile of choice in Bombay. Whatever, 
then, his intention may have been, as deposed 
to by the witnesses for the plaintiff, the law 
of the matter is clear. The domicile of 
choice, namely, Bombay, supersedes the 
domicile of origin, and the making of his 
Willand all other matters, governed by the 
Indian Law of Succession, are to be determin- 
ed as though Pascoal Pinto had all along, 
from the year 1865 to the time of his death, 
been a British subject domiciled in Bombay. 


That, І think, wil) dispose of the whole 
case, since 1 do not understand that any part 
of the plaintiff’s claim or that put forward by 
defendant No. 3 is maintainable, except upon 
the supposition that at the date оѓ’ Pascoal 
Pinto’s marriage with the mother of defend- 
ant No. З in 1871 or with the plaintiff in 
1903 his domicile of origin persisting, he was 
a Portuguese subject and governed by the 
law of Portugal. 


Ihave come to my conelusion upon the 
acquisition of a domicile of choice, not upon 
direct evidence going so far back as the 
date of Pascoal Pinto’s marriage with the 
mother of defendant No. 8 or depending 
much upon theevidence actually relating to 
a period before the marriage of Pascoal Pinto 
with the plaintiff. It would hardly be 
possible in cases of this kind to bring 
forward evidence of actual declarations 
made so far back as 1871, nor would any 
Court be inclined to believe oral evidence of 
that kind if it was tendered. But finding 
all the facts to be consistent with the later 
declarations, it seems to me not only to be 
logically justifiable but almost пзсәззагу 
to conclude that the intention had existed 
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throughout the whole period of the long- 


drawn-out residence here. 

I must, therefore, find upon this issue in 
favour of defendant No. 1 and against 
the plaintiff and defendant No. 3. 

The suit will now be dismissed with all 
costs, | 

Suit dismissed. 


CALCUTTA HIGH COURT. 
' Orvir Rove No. 1048 or 1915. 
July 31, 1916. 
`  Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Sheepshanks. 
WAJID ALI AND ANOTHER—PLAINTIFFS— 
PETITIONERS 
versus 
KHURSHED ASSAM AND OTHERS— 


DEFENDANTS— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 151—Con- 
sent decree, variation or setting aside of, by Court, if 
legal. : 

A Court has no power to vary or set aside under 
section 151, Civil Procedure Code, a consent decree 
made by it when there is no variance bstween the 
decree and the solenamah. [p. 239, col. 2.] 


Tale against the order of the Court of the 
Munsif of Sandip. 

FAOTS of the case appear from the 
judgment. © 


Babu Girija Prosonno Sanyal, for the 
Petitioners.—T he learned Munsif, having been 
asked by the ‘defendant to amend the com- 
promise decree under section 152, Civil Pro- 
cedure Code, set aside the whole decree 
without taking any evidence, and ordered the 
restoration of the suit. The question was 
whether the schedules ka and kha of the 


solenamah are the same as ka and kha of the’ 


danpattra. In annulling the compromise 
decree and requiring the parties to prove 
their case anew the learned Munsif exer- 
cised а jurisdiction which he did not 
possess, because section 152, Civil Proce- 
dure Code, only speaks of correstion in cases 
where the judgment and decree do not 
agree. Eyen under section 151 a Court has 
no jurisdiction to annul a decree in 
such away. See Preston Banking Co. Ltd. 


v. Allsup $ Sons Lid. (1) and Hatton v. 
(1) (1895) 1 Ch. D. 141 a6 p. 148; 641, J. Oh, 196; 
12 R. 61; 71 L, T. 708; 48 W. R, 281. 
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Harris (9). The object of sections 151 and 
152, Civil Procedure Code, is to correct the 
decree only to bring it into harmony with the 
judgment, anda Court of concurrent juris- 
diction cannot set aside a decree merely on 
an application for an amendment of the 
decree on the ground of mistake. 

Babu Ramdayal Dey, for the Opposite 
Party.—The decree was a compromise decree. 
Defendant said that schedule kha of the 
solenamah was schedule kha of the danpattra. 
This was denied by the plaintiff. On being 
asked to adduce evidence onthe question 
in dispute and on the plaintiff's failing to 
do so the Court annulled the decree and 
restored the suit. І submit that the Court 
had jurisdiction to do зо for the ends of 
justiee. 

[N. R, CHATTERIRA, J.—Has the Court any 
power to set aside a decree in that way? ] 

T submit that the Court had such power 
when the decree was not capable of inter- 
pretation, and when no evidence was adduced 
to clear up the ambignity. 

[N. В. Cuarrerses, J.— But the decree was 
based on a compromise. 

When by compromise a desree was obtain- 
ed which could not be carried into execution, 
the learned Munsif was right in setting 
aside the decree. I submit that when the 
ease has been opened afresh and neither 
party has been prejudiced, the order of the 
learned Munsif should not be interfered with 
in revision. 

JUDGMENT.—The plaintiff, who is the 
petitioner in this Rule, obtained a decree by 
consent against the defendant.” Sometime 
after the decree was passed he applied for 
amendment of the decree. The decree, as 
we have said, was a consent decree and 
there is no variance between the decree and 
the solenamah. That being so, the decree 
cannot be varied or set aside in this suit 
under section 151, Civil ‘Procedure Code. 
Both the solenamah and the decree refer 
to schedule kha. The plaintiff said that it 
was schedule kha of а danpatira; but this 
was denied by the defendant. The Munsif 
set aside the solenamah decree and restored 
the original suit. Weare, of opinion, that 
the Court had no power to do so; the decree 
being one passed by consent it could not be 


(2) (1895) А, C. 647; 62 L.J. P. 0. 24; 1R.1; 67 
L. T, 722. 
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set aside in the way it has been done. 
Moreover, neither party asked the Court 
to set aside the decree and restore the suit 
for trial. . 

Under the circumstances the order com- 
plained of is set aside and this Rule is made 
absolute. 

We make no order as to costs. 


Rule made absolute, 


MADRAS HIGH COURT. 


$ 


* SkgcoNp Суп, APPEAL No. 485 or 1915. 


\ 


April 14, 1916. 
Present:—Mr. Justice Napier and 
Mr. Justice Srinivasa Aiyangar. 


PAMULAPATI VENKATAKRISHNIAH, 


BEING MINOR, BY MOTHER AND NEXT FRIEND 
MANGAMMA, AND OTHERS— 
PLAINTIFFS—À PPELLANTS 

t versus 
KONDAMUDI SUBBRAYUDU AND OTHERS 


: — Derenpants— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 19, 20—Band— 
Endorsement of part-payment of principal —Endorse- 
ment signed but not written by — debtor — Acknowledg- 
ment—BSaving of limitation. ° 

An endorsement on a bond of pari-payment of 
the principal written by the creditor but signed by 
the debtor, though ineffectual to save limitation 
under section 20 of the Limitation Act, operates as 

_an acknowledgment of liability under section 19. 
[p. 240, col 2.] 

Section 20 of the Limitation Act docs not prevent 
the operation of section 19 and the two sections are 
not mutually exclusive These sections cannot be 
treated as being one general and the other special, 
[р. 240, col. 2.) 

Jaganadha Sahu v. Rama Sahu, 27 Ind. Cas. 747; 
17 M. L. T. 80, followed. 

Per Napier, J.—Section 19 of the Limitation Act 
only operates as against the person making the 
acknowledgment, while section 20 makes the part. 
payment good in favour of any suit on that liability. 
Ап acknowledgment under section 19 need not be 
addressed to the person entitled; while, under section 
20, the payment is not a payment unless made to the 
person entitled [р. 240, col. 2.] 

Per Srinivasa Atyangar, J.— Acknowledgments under 
section 19 hayo an operation which is different from 
that of part-payments under section 20. Itis im- 
possible not to give effect to an acknowledgment 
which fulfils the requirements of section 19, though 
it may һе an ineffectual part-payment of principal. 
[p. 241, col. 1.] 

Bolding v. Lane, і De G. J, & S. 122; 1 N. R. 248; 
32 L. J. Ch. 219; 9 Jur. (x. з.) 506;7 L. T. 812; 11 W. 
R.386;46 E. R. 47 and Lewin v. Wilson, (1886. 11, 
A. C. 689; 55 L. J. P. C. 75; 55 L. T. 410, referred to 


Second appeal against the decree of the 
District Court, Guntur, іп Appeal Suit No. 2 
of 1914, preferred against that of the District 
Munsif, Tenali,in Originial Suit No. 1031 of 
1913, E 


Mr. V. Visvanatha Sastri, for the Appel- 
lants. 

Mr. T. V. Venkatarama Adyar, for the Re- 
spondents. 


JUDGMENT. 


NAPIER, J.—I adhere to the opinion ex- 
pressed by mein the case reported as Jaganadha 
Sahu v. Ramu Sahu (1) on thesame words 
аз are in this document, I have no ‘donbt 
that there is, in this endorsement, an ac- 
knowledgment. I cannot accept the argument 
that section 20 of the Limitaton Act (IX of 
1908) prevents the. operation of section 19. 
It is argued that this is a special provision 
limiting the application of section 19 and 
taking part-payments out of section 19. I 
cannot treat these sections as being one 
general and the other special. Section 19 
only operates as against the person making 
the acknowledgment, while section 20 
makes the part-payment good in favour 
of any suis on that liability. The second 
difference is that an acknowledgment’ need 
not be addressed to the person entitled: 
while under section 20, the payment ‘is of 
course not a payment unless: made to the 
person entitled. 1% is clear, therefore, that 
section 20 has a wider operation and that 
would account for the Legislature requiring 
actual handwriting before giving full effect to 
the language; but where there is not .the 
handwriting but only the signature, its 
operation is limited. 

The appeal is allowed and the сазе is 
remanded for disposal. 

Costs in this case will be costs in the cause, 


SRINIVASA Arvencar, J.— The short ques- 
tion in this appeal is, whether the 
plaintiffs suit is barred by limitation. 
The suit isone to enforce a simple mort- 
gage by sale of the security, and it is 
admitted that unless a payment of Rs." 400 
in 1905 which is endorsed on the mortgage ` 
instrument saves the bar, the action will 
be barred. The payment is admitted to 
have been made for principal. Although 
the endorsement is signed by the ‘debtor, 


А 


(1) 27 Ind. Cas, 747; 17 M. L. Т, 80. 
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the writing. is not that of the debtor bat 
that of the creditor. It is, therefore, clear 
that the payment is ineffective to give а 
fresh period of limitation under. section 20 
of the Limitation Act. Butit is argued for 
the appellant that ‘although the payment 
as part-payment of principal is useless to 
save the bar-under section 20, the endorse- 
ment by the debtor on the bond signed 
.by him is an acknowledgment under section 
19. Ina case exactly similar to this reported as 
Jaganadha Sahu v. Rama Sahu (1), my learned 
brother and Mr. Justice Sadasiva Aiyar 
held that such an endorsement, if it complied 
with the requisites of section 19, may be 
good as an acknowledgment. I reapectfully 
agree. І haveno doubt that the terms of 
the endorsement in this case amount to an 
acknowledgment of liability. The debtor 
states in terms thet he pays Rs. 378 towards 
the amount due on the bond and on the same 
day made another payment of Rs. 22 and 
made another endorsement. I construe the 
endorsement as meaning that the debtor 
made & part-payment of the amount due on 
the bond (on that day over Rs. 1,500 was due 
as shown on the face of the bond), whieh is 
certainly an acknowledgment that more money 
was due. 


It is contended by the learned Pleader 
-for the respondents that sections 19 and 20 
are mutually exclusive, that section 20 is a 
special section'dealing with a particular 
species of acknowledgment (that is, by part- 
payment) and in such cases, unless it com- 
plies with section 20, the acknowledgment has 
no effect. Iam unable to agree with this 
contention. I 


Acknowledgments under section 19 have an 
operation which is different from the opera- 
tion of part-paymenis under section 20. The 
distinction between the effect of acknowledg- 
ments and part-payments has often been 
pointed out in England: see Bolding 
v. Lane (2) and Lewin v. Wilson (3), 
and the same distinction appears to have 
been made in the enactment of sections 19 
and 20. At any rate, it is impossible not 


(2) 10е G. 7. & S, 122; 18 B. R. 4T: 1 N. R. 218; 32 
L. J. Ch. 219; 9 Jur. (K. 8.) 508; 7 L. T. 8 2; LL W. В. 
386. 

(3) (1888) 11 А. C. 633; 33 L. J. P. J. 73; 53 ШТ, 
410. | 
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to give effect to an acknowledgment which 
fulfils the requirements of section 19, though 
it may also be an ineffectual part-payment 
of principal under section 20. ‘The two sec- 
tions deal with two different matters; they 
can be read together, and there is no ineon- 
sistency. I think, therefore, that the appeal 
must be allowed and the suit remanded to the 
first Court for a trial of the other issues, 


Appeal allowed; Suit remanded, 
V, R. P, 


NAGPUR JUDICIAL COMMIS. 
SIONER'S COURT. 
MiscELLANEOUS Civit APPRAL No. 16B 
or 1915, 

March 16, 1916. 


Present: Mr. Stanyon, A. J. C. 
JAGANNATH Ань OTHERS —PLAINTIFFS — 
APPELLANTS 
VETEUS 


MARUTI—Derenvant—Responpent. 

Civil. Procedure Code (Act V of 1903), 0. XLE rr. 2, 
23, 33—Cowrt of First Appeal, when can remand suit 
for fresh decision —Court.fee, objection аз to, whether 
can be taken in argument —Practice Duty of Appellate 
Coua t — Refund. of Cowurt-fee, when can be ordered. 

Rule 23 of Order X .1 of the Civil Procedure Code 
isthe only rule which allows a Court of First 
Appeal to remand а case fora second decision by 
the original Court; and it is only when a remand 
is made under this rule that section 13 of the Court 
Fees Act permits and directs the rofnnd of the 
aaa paid on the memorandum ofnppeal. [p 242, 
col. 2 ` 

It is only where, owing toa failure to implead n, 
necessary party or the like, &triulis radically bad 
so that correction of its omissions or defects in tho 
Appellate Vourt is not reasonably practicable, that 
remand for а re-trial is permissible Such а remand 
їп а сазе tried ont is nob one made under Order 
XLI, rule 23, but isan exceptional course followed 
under the powers givan by rule 23 it is a power 
to be most spariugly used by Courts of First Appeal, 


-only iu cases where it is clearly apparent that the 


Appellate Court cannot itself dispose of the suit on 
tho merits. [p 243, col. 1.] 

A Court of Appeal should not allow an objection 
as to Court-fees бо ba taken in argument, whore it 
has not been seb forth in the memorandum of 
appeal (p. 23, ool 1.] 

Where such objection is allowal to bo taken, tho 
Appallate !'ourt should itself aljnlicate upon it, 
ani not direcb tha original Joare to dacida the 
point. [p. 243, col 1.] 


Mueellane»u3 ярро:а1 azaias& the order 


, of the Addicional Discrict Juge, West Berar, 
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Akola, dated the 12th April 1915, reversing 
the decree of the Munsif, Basim, dated the 
25th March 1913. 

Mr. J. Mittra, for the Appellants. 


JUDGMENT.—This is an appeal from an 
order of remand, and the sole ground urged 
on behalf of the appellants is that the remand 
is contrary to law. In my opinion this con- 
tention is well-founded. The plaintiffs, who 
are jagirdars in Berar, sued to evict the 
defendant, whom they describe as an annual 
tenant of land in the jagir. The defendant 
pleaded, inter alia, 


(1) that he is an anti-jagir tenant, not 
liable to eviction; or, at least, 

(2) that his holding is of such antiquity as 
to be entitled to be protected under section 
78 (2), Berar Land Revenue Code, 1896. 

- The first Court put in issue all the points 

raised by the pleadings, and, after due trial 
found that the defendant/s tenancy is neither 
anti-gagir, nor of such antiquity as to be 
covered by section 78 aforesaid; but that it is 
anannual tenancy, liable to be determined by 
notice under section 79 of the same Code, and 
that such notice had been given. The first 
Court gave the plaintiffs adecree in ac- 
cordance with its findings. Thereupon the 
defendant appealed, and the lower Appellate 
Court, after stating the above facts, wrote 
a short essay on tenants of jagirs, and 
discussed section 78 of the Berar Code in 
its relation to the present case in a way 
which I am not ableto understand. The 
learned Judge then wrote, 

“Tn fact, the facts to be ascertained to allow 
the law on the subject to be applied have not 
been satisfactorily ascertained, and, therefore, 
ibis necessary to remand the case. 

“T may here state that in argument it was 
pointed out that the relief claimed has not 
been properly valued. It is contended 
that the valuation should be made under 
section 7 of the Indian Court Fees Act. I 
express no opinion on thesubject asthe case 
goes back. 


“Т reverse the decree of the lower Court and 
remand the suit for a fresh trial and a fresh 
judgment. I direct that the suit should be 
restored to its original number inthe register 
of suits and that the question whether the 
relief claimed has been properly valued should 
be decided first, and then the case should he 
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tried with advertence tothe remarks made 
above. The appellant wil get a refund 
certificate and other costs will follow result.” 

This disposal of the appeal presents a close 
resemblance to orders of remand occasionally 
made by this Court on second appeals; but the 
learned Judge has apparently overlooked the 
difference between a Court of First Appeal 
anda Court of Second Appeal with regard 
to the ordering of remands, and, as I have had 
several cases of remands ofthe kind now in 
question, it seems expedient to consider the 
law bearing on the subject. 

To begin with, there is a wide difference 
between the position of a Court of First 
Appeal and a Court of Second Appeal. The 
former is the final Court of fact: while, except 
to the limited extent now allowed by section 
108 of the Civil Procedure Code, 1908, the 
latter has no power to determine any question 
of fact. Therefore, where questions of fact 
have not been properly tried and decided, and 
a proper trial and decision thereof are essen- 
tial to a just adjudication, the second Appel- 
late Court, ordinarily, has no course open to 
it except to remand under rule 23 or 33 (as 
the case may be) of Order XLI, Civil Pro- 
cedure Code. But the ordinary duty and 
proper course of a first Appellate Court, under 
similar circumstances, is to remedy the defect 
itself, without remand. . 


The Code o£ Civil Procedure, 1903, contains 
only a single rule expressly allowing a Court 
of First Appeal to remand a case for a second 
decision by the original Court, namely, 
Order XLI, rule 23, which is an amended 
version of section 562 of the Code of 1882; 
and it is only when a remand is made under 
this rule that section 13 of the Indian Court 
Fees Act permits and directs the refund of 
the Court-fee paid onthe memorandum of 
appeal. Section 564 of the earlier Code, 
which expressly forbade a remand fora 
second decision, except under section 562 
has not been reproduced in.the 
present Code, because it was found to be 
unduly restrictive and experience had proved 
that exceptional cases sometimes occur in 
which defects of trial are so radical as to be 
incurable otherwise than by a re-trial de novo; 
and the discretion of the Appellate Court 
was left unbound to provide for such cases. 
But the policy of the law, and, therefore, the 
intention and rule of the law, remaing 
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` that, except under Order XLT, rule 23, no 
case shall be remanded for a second decision 
by the Trial Court which can finally be dispos- 
ed of by the First Appellate Court: and, for 
this purpose, plenary powers have been given 
to the latter tribunal under several rules of 
Order XLI of the Civil Procedure Code, 
1908. For example, rule 24 gives a power 
to re-settle issues; rule 25 provides for issues 
being referred down for trial and finding; 
rule 26 allows the making and consideration 
of objections tosuch finding, and rules 27, 
28 and 29 embody provisions for the taking 
of additional evidence by the Appellate Court. 
All these enactments become superfluous if a 
Court of First Appeal can send back a 
ease for re-trial anda new decision by a 
Court which has already fully tried it 
and decided 1%, upon the ground that 
the trial was not carried out in some 
particular way which commends itself as 
more correct or appropriate to the Court of 
Appeal. In my opinion it is only where, owing 
to a failure to impleada necessary party or the 
like, a trial is radically bad, so that correction 
of its omissions or defects in the Appellate 
Court is not reasonably practicable, that 
remand for a re-trial is permissible. Such a 
remand, іп a case tried out, is not one made 
under Order XLI, rule 23, but is an excep- 
tional course followed under the powers given 
by Order XLI, rule 88. І із а powerto be 
mosi sparingly used by Conrtsof First Appeal, 
only in.eases where it is clearly apparent 
that the Appellate Court cannot itself dispose 
of the suit on the merits. 

In the present case there was no justifica- 
tion for the remand crder, and, if not illegal, 
it was highly irregular and cannot be sustain- 
ed. The order directing a refund of Court- 
fees was certainly illegal. The provisions of 
Order XLI, rule 2, seem to have been ignored 
in allowing a Court-fee objection to Ье taken 
in argument, and the lower Appellate Court 
apparently overlooked that, under section 12 
(2), Indian Court Fees Act, and for other ob- 
vious reasons, it should itself have adjudicat- 
ed upon tkeobjection. Finally, the remanding 
judgment contains no intelligible instruc- 
tions as to the lines upon which the new trial 
is to be conducted. 


The remand order of the lower Appellate 
‘Court is set aside, and that Court is directed, 
after recovery of the illegally refunded Court- 


fee, to re-admit the appeal before it under its 
original number on the register, and to decide 
the ‘same according to law, without any 
remand for a second decree by the first 
Court. The costs of this appeal will be costs 
inthe cause. І allow Rs. 25 as Pleader's fees 
in this Court. , 
Remand order set aside, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1015 
or 1915. 

July 18, 1916. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 

Rai Bahadur LALIT MOHAN SINHA ROY 
—PLAINTIFF—APPELLANT 
versus 


HARAN CHAND KHAMRUI AND 


OTHERS— DEFENDANTS— HESPONDENTS. 

Contract Act (IX of 1872), s. 48 —Suit for vent against 
some only of tenants heirs, maintainability of—Joint 
promisors, non-joinder of some of, whether fatal to 
suit. 

A count for rentis the common indebitatus count, 
namely, a count to recover a debi, It falls 
within the provisions of section 43 of the Contract 
Act and the promisee is entitled to require porform- 
ance by any one or more of the promisors. The 
mere absence of one of the promigors in a suit in 
British India, where no plea in abatement or a similar 
plea is permitted, is not fatal nor a bar to tho 
suit. fp. 244, col 2.7 

A suit against the heirs of a deceased tenant for 
arrears of rent, which did not accrue due during the 
lifetime of the deceased, is maintainable, even though 
all b» heirs are nob made parties to the suit i p. 244, 
col. 2, 

Kashi Kinkar Sen v. Satyendra Nath Bhadro, 7 
Ind. Саз. 840; 12 C. L. J, 642; 15 C. W. N, 191, 
distinguished. 
` Chamatkarini Dasi v. Triguna Nath Sardar, 19 Ind. 
Cas. 989; 17 C. W. N. 888, followed. 


Appeal against the decree of tlie Sub- 
ordinate Judge, 186 Court, Hooghly, dated 
the 5th February 1915, affirming that of 
the Officiating Munsif, 2nd Court, Aram- 
bagh, dated the 5th January 1914. 

FACIS of the case will appear from the 
judgment. 


Babu Basanta Kumar Bose, for the Appel- 
lant.—The whole body of tenants are 
joint contractors and, therefore, the land- 
lord can bring a suit for rent against 
any one or more of the tenants for 
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the whole rent of the holding.  Referred to 
section 43, Indian Contract Act. 

Referred also to the observation of Jenkins, 
C. Ј., in. Chamotkarini Dasi v. Triguna Nath 
Sardar (1). ° 

Bahu Haradhan Chatteriee, for the Respond- 
ents. Section 43 Indian Contract Aet, 
does ‘not apply to the present case. The 
original tenant with whom the con!raet of 
tenancy was entered info was a contractor but 
the tenants who become so by inheritance 
cannot be said to contract with the landlord 
for the.tenaney. So tbat all the tenants are 
not joint contractors. 

All the peranna who are en-tenints ought 
to be joined (heeanse they farm a body with 
whom the relation of tenancy exists) in a suit 
for rent by the landlord. 
` Referred to Kaski Kinkar Sen у. Satyendra 
Nath Bhadio (2). 


JUDGMENT. 


FLETCHER, J.— This is an appeal from the 
decision of the learned Subordinate Judge 
of Hooghly, dated the 5th February 1915, 
affirming the decision of the Munsif at 
Arambagh. The suit was brought against 
certain tenants to recover arrears of rent. 
16 appears from the evidence that one Gour 
Mohan and his brothers were entitled to the 
holding. Gour Mohun was dead and the suit 
was brought against his brothers and some of 
his heirs, the ramaining heirs of Gour Mohun 
not being made parties toit. The rent in this 
case sued for in the plaint, which was traversed 
in the written statement, was clearly the rent 
that had become due from the defend- 
‘ants. There is no suggestion in the case 
anywhere that portion of this rent acerued 
due in the lifetime of Gour Mohun. But 
the point that was urged before the learned 
Judge in the lower Appellate Court and 
before the learned Munsif and with success 
was that, as the heirs of Gcur M hun sut- 
ceeded on his death, therefore, no suit could 
be maintained against the heirs to recover 
the arrears of rent unless all the heirs of 
Gour Mohun were parties to the suit, The 
decision tbat is relied upon in support of 
that proposition if the decision of Mr. Justice. 


(1): 19 Ind, Cas. 9*9; 17 С. W. N 833. 
(2) 7 Jnd. Сав. 840; 15 C. W, N. 191; 12 О, L. J. 
642. 


М; okerjee and Mr. Justice Sharfuddin in the 
ease of Kashi Kinkar Sen v. Satyendra Nath 
Bhadro (2). But the facts of that case, as 
appears from the judgment of Mr. Justice 
Mookerjee, are very different from the facts 
of the present care. In that case, the rent 
rued for became doe in the lifetime of the 
father and scme of the heirs only were sued 
for the arrears. Mr, Justice Mookerjee in 
a considered judgment held that the snit 
did not lie against Rome of the heirs only 
of the deceased father. Оп the other hand, 
we have got the decision of Jenkins, C. J., 
and Mallick, J. in the ease of Chamatkarini 
Dasi v. Triguna Nath Sardar (1), the facts of 
which сазе are practically on all fours with 
he facts of the present case. There. the 
learned Chief Justice stated in the course 
of his judgment that the liability of the 
tenants to pay_the rent was contractual 
and that, applying the provisions of section 
43 of the Indian ' ontract Act, any one 
or more of the promisors could be compelled 
to #0151 the promise. He pointed out, ` 
however, that for the purpose of bringing 
the holding to sale under Chapter XIV of 
the Bengal Tenancy Act other considerations 
would arise and it might be that, ordinarily, 
in order to pursue the special remedies 
given by Chapter XIV of the Bengal 
Tenancy Act, it was essential that all tenants 
should be made defendants in the anit. But 
so far as the plaintiffs’ getting a money- 
decree was concerned, the learned Chief 
Justice expressed the ‘clear opinion that, 
under the terms of section 43 of the Indian 
Contract Act, the plaintiffs were entitled to 
get a decree for money against any one or 
more of the tenants. That seems to me to 
be clearly right. A count for rent is the 
common itndebitatus count, namely, a count 
to recover adebt. That clearly falls within 
the provisions of section 43 of the Indian 
Contract Act and the promisee is entitled to 
require performance by any one or more 
of the  promisors. The mere absence of 
one of the promisors in a suit in this 
country, where no plea in abatement or & 
similar plea is permitted, is n.t fatal nor 
a bar to the suit. The Indian Contract 
Act provides ample remedies where one of 
the joint promisors has been sued and has 
paid the whole rent for that promisor to 
recover the amount paid by him in excess 
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of his share by contribution from the other 
promisors. · 1 think, in the present case, the 
appeal ought to be allowed and the decrees 
of the Courts below reversed and in lieu 
thereof a ‘decree should bə passed in 
favour of the plaintiff for the amount 
elaimed in the plaint with interest thereon 
at the rate of six per.cent. per annum, 


` from the 5th January 1914, until realization. 


P4 


The respondents must pay to the appellant 
his costs in this Court as well as in the 
Courts below. 


Тесхом, J.—I agree. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
First ‹ тү, APPEAL No. <0 of 1916. 
May 27, 1916. 

Present: — Mr. Justice Piggott and 
-Mr. Justice Lindsay. 

Musammat KAS [U R[—-Deranpant— 
APPELLANT 
versus 
PANNA LAL—Ptatntire—Reseo Dent. 

Hindu Law-—Guardianship—Paternal and maternal 
relations—Paternal relations, disqualiied, effect of — 
Paternal aunt, right of —Ciril Procedure Code (Act V 
of 1908), О. XLI, rr, 28, 25—Remand— Trial of ceitain 
issues —Proper order, 

Under the Hindu Law, so long” as there are 
competent paternal relatives in existence, the 
materna! relatives of a girl have no authority 
togive her in marriage, but where the paternal 
relatives refuse to actor have disqualitied them- 
selves from acting, the maternal relatives do 


acquire authority to contract the marriage on behalf 


of thegirl. [p 247, col. 2: p. 248, col L] 


A Hindu girl was living with her paternal uncle’s 
widow and another paternal uncle. but asa result 


of a compromise in a criminal case she was made * 


over to her maternal uncle who settled and fixed a dato 
for her marriage The paternal aunt, who was a 
party to the compromise, filed an application to be 


. appointed her guardian and obtained an injunction 


Her application for 


restraining the marriaze. 
The girl was given in 


guardianship was dismissed. 


marriage by the maternal uncle The maternal uncle 


sued the paternal aunt for damages for wrongful 
issue of injunction, The Munsif tried all the issues 
bat one relating to damages and dismissed the suit. 
The District Judge remanded the caso under Order 
XLI, rule 23: 

Held, that under the circumstances the paternal 
aunt had no reasonable and probable cause for asking 
for ап injunction, in:smueh as it was not open to 
the paternal relatives of the girl to say that the 
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matarnal nacle had n» aathority бо aci on the girl's 
behalf in this matter; [p. 243, col 1.] 

that the lower Appellate Court ought to have 
remanded the case undar Order XLI, rule 25, and not 
under Order Xul, rule 43, of the Civil Proceduro 
Code, 1903. [p. 219, col. 1.] 

First appeal from order of the First 
Additional Judge, Aligarh, dated the 15th 


Jan any 1916. 


FACTS of the case appear from the judg- 
ment, 


Mr. Panna Lal (with him Dr. 5. М 
Sulaiman), for the * ppellant.—The maternal 
uncle has no right under the Benares 
School of Hindu Law to givea girl in 
marriage. In Vishnu and Narada Smritis the ' 
maternal grandfather and maternal uncle have 
been given rights but there also they come 
after the paternal relations. Therefore, so 
long as there is any paternal relation living 
the maternal relations have no right under 
any of the Smritis. The paternal uncle and a 
widow of another paternal uncle and a cousin 
were alive. They had, therefore, the prefer- 
ential rights. The lower Appellate Court has 
found that the paternal uncle was an out caste 
but the plaintiff has not come on that allega- 
tion, Musamma Kasturi v. Chiranji Lal (1). 


The compromise in the criminal case only 
transferred the custody of the minor girl 
from the paternal uncle to the maternal 
uncle, but did not. give the latter authority 
to give the girl in marriage. A marriage 
had already been arranged by the paternal 
relations and in view of this the negotiation 
for marriage by the maternal nucle was un- 
lawful aud unauthorizad. He cannot claim 
any damages whatever. 


The suit has been remanded under Order 
XLI, rule 23 The order is bad inlaw. There 
were six issues inthe suit and the parties 
adduced evideuce on all the issues. The 
Munsif decided the five issues and. left ua- 
decided the issne on damages. Under these 
circumstances the suit ought to have been re- 
manded under Order XLI, rule 25, inasmuch 
as 16 could not be said that the case was 
decided on a preliminary point, 


Mr. Gokal Prasad, for the Respond- 
ent.—I admit that a paternal relation 
who is qnalifel and competent has a 


preferential right to that of a maternal 


(1) 18 Ind, Cas. 927; 35 A. 285; 11 A, L, J, 272, 
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relation, but this right may belost where 
the paternal relations neglect or re- 
fuse to arrange for the marriage and where 
they be incompetent and disqualified, the 
maternal relations come in. They are entitl- 
ed to give the girl in marriage. In this 
case it has been found that the paternal 
relations are disqualified,—the paternal 
uncle is an outcaste and he cannot validly 
give the girl in marriage. Moreover, as the 
result of the compromise in the criminal case 
the girl as well as her property had passed 
out of the paternal uncles hand. The 
paternal aunt had no right whatever. She 
does not come within the enumerated classes 
of relations who are entitled to bestow a girl 
in marriage. She had no right to stop the 


marriage. The uncle’s negotiation for the 
marriage was not improper or illegal. The 
paternal aunt is liable for damages. It is 


immaterial whether the maternal uncle was 
aware of any negotiations which the paternal 
relations might have carried on. There 
is no mention of it in the application. to the 
District Judge made by the lady. 


The order of the lower Court remand- 
ing the case under Order XLI, rule 23, is 
supported by Mata Din -v. Jamna Das 
(2). 


JUDGMENT.-—This is an appeal against 
the order of the First Additicnal District 
Judge of Aligarh, passed in an appeal which 
was brought by the plaintiff-respondent Panna 
Lal against a decree of the Munsif of Buland- 
shar. The order which is complained of is 
one purporting to be under Order XLI, rule 
23, of the Code of Civil Prccedure. The 
learned Additional District Judge has order- 
ed the case to be remanded for trial, as he 
says, de novo to the Court of first instance, 
Thedefendant, Musammat Kasturi, has appeal. 
ed against this order and the memorandum 
of appeal raises two questions, one relating to 
the form of the order passed by the Court 
below and the other, a more important one, 
relating to the competence of the plaintiff 
Panna Lal to maintain this suit, We will 
deal first with the second question and in 


(2) 27 A. 691; A. W. N. (1905) 159; 9 A. L. J.` 
685, 
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order to understand the matter at issue we 
may state the following facts:— 


There were three brothers, Raghunandan 
Lal, Madho Prasad and Ram Jiwan Lal. Of 
these Raghunandan Lal died in the year 1910 
leaving a widow, Musammat Ram Peari, who 
died after him in the month of June 1914. 
Raghunandan Lal also left a daughter, 
Musammat Chandrakala, with whose affairs 
we are concerned in the present case. Madho 
Prasad, another of the brothers, died in the 
year 1912 and his widow Musammat Kasturi 
is the appellant before us. The 3rd brother 
Jiwan Lal was alive at the time this suit was 
brought; he died during the pendency of the 
suit and is now, it is said, represented by his 
son Lalta Prasad. Itappears that after the 
death of her father the girl Chandrakala, 
whose age is now about 13 or 14 years, lived 
with her aunt, the appellant, Musammat 
Kasturi. It is also said that Ram Jiwan 
Lal, the brother of the girl’s father, lived in 
the same house. In the month of January 
1915 a complaint was made in the Criminal 
Court by one Rameshwar, who had been 
married to an elder sister of the girl Musam- 
gat Chandrakala. The application was 
under section 552 of the Code of Criminal 
Procedure and was directed against Masam- 
mat Kasturi, Ram Jiwan Lal and the latter’s 
son Шаа Prasad. The allegation made 
in the Criminal Court was to the effect 
that these three persons were detaining the 
girl Chandrakala in their house against her 
will and were preventing her from going 
to live with her maternal uncle Panna Lal, 
who is the respondent in the present appeal. 
This dispute was put an end to inthe month 
of January 1915. A petition was filed before 
the Criminal Court in which it was stated 
that by reason of the intervention of certain 
friends of the family the parties had com- 
posed their dispute and the three accused 
persons had agreed that the girl was to go 
and take up her residence with her maternal 
uncle Panna Lal and that’ she was 
to be allowed to take her property with her, 
After the girl went to live with Panna Lal, 
it appears that Panna Lal entered into a 
contract of marriage on her behalf with 
Rameshwar who was the husband of the girl’s 
deceased sister. Panna Lal, it is said, made 
all the arrangements for her marriege with 
Rameshwar and the 17th of June 1915 was 
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fixed as the date of the marriage. A few 
days before this date Musammat Kasturi, the 
appellant, went io the District Judge of 
Aligarh and put in a petition asking 
that she might be appointed guardian 
of the person of this girl Chandra. 
kala, Simultaneously with this petition 
Musammat Kasturi filed another peti- 
tion in which she asked the Court to 
issue an injunction restraining Panna Lal 
from having the marriage of the girl with 
Rameshwar performed on the 17th of 
June. А temporary injunction was issued 
by the District Judge and the result was 
that Panna Lal was obliged to put off 
the marriage. The consequence of this is 
that the present suit has been brought by 
Panna Lal, in which he claims Rs. 1,000 
as damages on the allegation that the 
injunction which was sought against him 
by Musammat Kasturi was improperly sought 
and obtained and that by reason of 
postponement of the marriage he suffered 
damages, having made a number of costly 
arrangements for the marriage ceremony. 
We may mention at this stage that since 
ihe l7th of June 1915 the gir] has, asa 
matter of fact, been married to Rameshwar, 
the man with whom the marriage contract 
had been made. š 

The defence of Musammat Kasturi to this 
suit Was to the effect that Panna Lal had 
no right whatever to enter into any contract 
of marriage on behalf of the girl and that 
consequently it could not be said that she 
had applied for the injunction without 
reasonable and probable canse In short, 
her case was that Panna Lal had no cause 
of action for the suit. 

‘The Munsif before whom the case was 
tried framed six issues. The first of these 
was—whether or not the plaintiff had got 
any cause of action for the suit and was 
he entitled to maintain it. On this point 
the Munsif's finding was that the temporary 
injunction which was issued had given rise to 
a cause of action upon which the suit 
could be maintained, provided the plaintiff 
could show that he had suffered damage. 
The second issue was whether or not the 
plaintiff had any power to arrange the 
marriage of Musammat Ohandrakala. On this 
point after referring to certain authorities 
on Hindu Law the Munsif was of opinion 
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that the plaintiff had no right to make 
a contract of marriage in the presence of 
paternal relations. On the 3rd issue the 
Munsif held that assuming the plaintiff had 
authority to settle the marriage, it was 
not an uusuitable or improper one, although, 
as he said, the man Rameshwar, with 
whom he contracted the marriage, was of 
no better status than one Peary Lal with 
whom, it is said, a previous arrangement 
for marriage had been made. The 4th 
issue was whether the defendant obtained 
the injunction on wrong allegations and with 
a view to cause loss to the plaintiff. On 
this point the Munsif’s finding was in 
favour of the defendant. He was not 
satisfied that the defendant obtained the 
interlocutory injunction in bad faith. Hav- 
ing decided these four issues the Munsif 
dismissed the case. He left undetermined 
two issues relating really to the amount 
of damages suffered by the plaintiff. The 
fifth issue reads: ‘Has the plaintiff suffer- 
ed any loss owing to the injunction?” 
and the sixth issue reads: “If yes; how 
much?” 

On appeal the learned Additional Dis- 
trict Judge has reversed the decree of the first 
Court. He held that in the circumstances 
which were made to appear in this case, 
the plaintiff, Panna Lal, had authority to 
contract a marriage on behalf of the girl 
Chandrakala. He was also of opinion that 
Musammat Kasturi had no reasonable and 
probable cause for seexing this injanction 
from the Civil Court, and as a consequence 
of these findings he held that the Munsif 
should be directed to try out the snit on 
merits, viz., to try out all that was left to 
be decided, viz, the amount of damages 
which was payable to the plaintiff. As 
regards the question of Panna  Lal's 
authority to contract the marriage on behalf 
of this girl, it has been contended before 
us that in the presence of paternal relations 
of the girl, Panna Lal, who is only the 
girl’s maternal uncle, had no right to enter 
into this contract of marriage. There 
seems to ba no dispute as to the law on 
the subject and all the authorities have 
been referred to in a decision of this Court, 
which is reported as Musanmat Kasturi v, 
Chiranji Lal (1). There can be no doubt 
that so long as there are competent 
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paternal relatives in existence the maternal 
relatives of a girl have no authority to 
give her in marriage and яо prima facie it 
would appear that in the presence of Ram 
Jiwan Lal, who was the girl’s paternal uncle, 
Panna Lal had no power to arrange for 
her marriage with Rameshwar. It may, 
however, happen that the maternal 
relatives do acquire authority to contract the 
marriage on behalf of a girl, e. g., in cases 
where the paternal relatives refuse to act 
or have disqualified themselves from acting. 
And it is probably on this ground that the 
learned Additional District Judge came 
to the conclusion that Panna Lal had in 
the circumstances of the case good authority 
to arrange for the girl’s marriage. He 
pointed out that Ram Jiwan Lal the only 
surviving paternal uncle of the girl was 
an outcaste and he also referred to the 
fact that no objection had been raised 
to the proposed marriage. He further 
pointed out that in any case the defendant, 
Musammat Kasturi, was in по sense а 
really legal guardian of this girl under 
Hindu Law. We may refer again to the 
proceedings which were taken in the 
Criminal Court and which terminated 
with the compromise of the 15th January 
1915. It seems to us that in view of 
those proceedings it is no longer open to 
Musammat Kasturi or to the paternal 
relatives of the girl to say that Panna 
Lal had no authority to act on the girl’s 
behalf in this matter. We treat this 
compromise of the 15th of ‘anuary 1915 
as amounting to an abdication of their 
functions by the paternal relatives. Ram 
Jiwan Lal the girls paternal uncle and 
her cousin Lalta Prasad (the son of Ram 
Jiwan Lal) were both parties to the com- 
promise and if, as stated in this com- 
promise, they had déciled on the advice of 
their own friends to surrender the girl to 
the guardianship of Panna Lal, we think it is 
no longer open to them or to Musammat 
Kasturi either to put up the case that 
Panna Lal had no authority to enter into 
this arrangement of marriage. Again, it 
has been pointed out that before the girl 


was made over to the custody of her 
maternal uncle a marriage had been 
arranged fov her by AMusammat Kasturi 


with the consent, 16 is said, of Ram Jiwan 
Jal and it is argued that haying regard 
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to this fact, Panna Lal was not competent 
to go behind the previous arrangements 
for marriage and to enter into а new 
contract. Panna Lals story was to the 
effect that he had no knowledge of the 
earlier arrangement. Inthe Court of first 
instance at any rate he pleaded denial of this 
fact. Be thatas it may, it seems to us that 
the fact that the girl had been previously 
betrothed to a man, named Peary Lal, 
would not under the Hindu Law con- 
stitute any legal obstacle to her being be- 
trothed tc another man, Rameshwar. It has 
been conceded that all that happens in a 
сазе of a breach of contract of this kind 
is that one of the parties acquires a right 
to sue for damages for the breach of con- 
tract. So far as Musammat Kasturi is 
concerned we think that she is out 
of Court altogether, for in no way сап it 
be said that ste had any authority, аз the 
widow of the girl's paternal unele, to make 
arrangements for the girls marriage. No 
doubt, if she had succeeded in obtaining from 
the Court of the Distriet Judge of Aligarh 
an order for her appointment as guardian 
of the girl’s parson she would then have 
been vested with full authority to make 
arrangements for the girl’s wedding. Her 
application. to be appointed guardian was 
dismissed and it appears to us that when 
she made the application, she had no status 
whatever upon the basis of which she was 
entitled to go tn thé District файда and ask 
for the issue of this injanstion No doubt, in 
a case of this kind which is bised upon an 
allegation that the defendant has been guilty 
of abuse of process of the Court, it is for the 
plaintiff to show thatthe defendant acted with- 
out reasonable and probable cause. On the 
facts which have been set out and about 
which there is really no dispute, it is proved 
to us that the plaintiff sufficiently made out a 
prima face ease which threw upon Musammat 
Kasturi the burden of proving that she had 
reasonable and probable cause for the asking 
of this injunction. From what we have 
said it will be apparent that Musammat 
Kasturi had in fact no reasonable and pro-. 
bable cause for asking the District Judge to 
interfere in this matter, And we are 
satisfied from the evidence before us that 
her interference in this matter was not 
bona fide in the interest of the girl. It is 
important to wotf¢e hero that in the applica. 
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tion which Musammat Kasturi filed for the 
purpose of obtaining the temporary injunction, 
not а word was said regarding the previous 
marriage contract arranged between the 
girl Chandrakala and the man Peary 
Lal and во Musammat Kasturi cannot 
be heard to justify her action on the 
ground that she was asking the Judge for 
an order which wonld protect her from 
liability in ease there were afterwards any 
suit for the breach of contract of marriage 
with Peary Lal We have no doubt, there- 
fore, that on this part of the case the 
conclusion arrived at by the lower Appellate 
Court is quite correct. 


We have now to deal with the other 
point which has been raised in the case, 
viz, the form of the order by which the 
learned Judge has remanded the case back 
to the first Court. We have pointed out 
that six issues were framed in the case 
and four of them were decided. The last 
two are really one issue, viz, the amount 
of damages which the defendant is liable 
to pay to the plaintiff. We are told that” 
both parties gave all the evidence at the 
trial which they desired to produce. In 
these circumstances we fail to see why the 
learned Judge thought it necessary to pass this 
‘order under Order XLI, rule 23, instead of 
under Order XL , rule 25, the latter béing on 
the face of it the more appropriate rule in 
this case. The Munsif had merely omitted 
to try the issue relating. to damages. "There 
is on the record all the evidence upon 
which a decision on this issue can “be 
reached. We think, therefore, that the 
proper order which should have been 
passed in a case of this kind was one under 
rule 25, directing the first Court tó come 
to findings on the 4th and Sth issues and 
to report them tothe lower Appellate Court. 
We do not, of course, go the length of 
saying that the order which has been 
passed by the learned Additional Judge 
ig an illegal order. We have been referred 
to a decision of this Court reported as 
Mata Din у. атта Das (2), in which it 
has been held that it is competent to an 
Appellate Court to remand a case under 
section 562 of the Code of Civil Procedure, 
where the Court of first instance having 
framed issues &nd recorded all the evidence 
has decided the suit with reference to iis 
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finding upon one or more of the issues 
framéd by it, leaving other issues undecided. 
The provisions ofsection 562 of the old Code, 
which correspond with Order XLI rule 23 of 
the present Code, have received a liberal 
interpretation in this judgment. We are, 
however. dealing here in first appeal with 
an order of the learned Additional Judge, 
and it is open to us to alter the frame of the 
order if we think that there are good grounds 
for doing so. It may be observed here that 
the result of sending the case back under 
Order XLI, rule 23, will only result in 
further expenses to the parties. One of 
the results will be that after the decision 
given by the Court of first instance there 
will be another appeal to the Court of 
the Additional  udge. Now that the 
parties have laid all their evidence before 
the Court we fail to see why they should 
be subjected to the chances of further 
litigation than is necessary. 


We, therefore, allow the appeal to this 
extent that for ihe order of the 
Court below passed under Order XLI, rule 
23, we substitute an order under Order 
XLI, rule 25. The Courtof first instance 
will be directed upon the evidence already 
on the record to come to findings on the 
9th and 6th issues and to return its 
findings on those issues to the lower 
Appellate Court. The learned Additional 
Judge after considering the findings will 
preceed to dispose of the appeal accord- 
ing to law. As regards costs we think 
the respondent is entitled to his costs in 
this Court, which will inelude fees on the 
higher scale. 

Appeal allowed ; Decree modified, 
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LOWER BURMA CHIEF COURT. 
First Civi, Arrear No. 102 or 1914, 
August 18, 1915, 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

ASHA BIBI—Deraypant No. 1l— APPELLANT 

versus е 
SULEMAN ISMAIL ATOCHA AND ANOTHER 


— PLAINTIFFS — RESPONDENTS, 
Adverse possession, nulure of—-Trespasser, whether 
can put claimant by title to proof of title, 
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ASHA BILI v. SULEMAN ISMAIL ATCHA, 


A user of land, in order to form the basis of a title 
by adverse possession, must be such as would indicate 
that the person using the land claims ownership 
of it. [p. 251, col. 2.1 | I 

Any possession is a legal possession against a 
wrongdoer, and the rightful owner of a piece of 
waste land is deemed to be in constructive possession 
of it as against a trespasser. |p. 252, col. 2.] ‚2 

Trustees, Executors and Agency Company, Limited 
у, Short, (1888) 13 A, С. 793; 58 L. J. Р. С. 4; 59 L, 
T, 677; 37 W. Б. 438; 58 J. P. 182; Secretary of 
State for India v. Krishnamoni Gupta v. 29 C. 518 
(P. С.); 6 О. W. N. 617, 4 Bom. L. R. 537; 29 I. A. 
104; 8 Sar. P. O. J. 269 and Graham у. Peat, 11801) 
1 East 244; 102 E. R. 95; 6 R. В. 268; 11 B. В. Preface, 


v, referred to. : | 

A trespasser who has seized a piece of land cannot 
call upon a person who claims the land by title to 
show that his title is good. [p. 262, col. 1.] 

Mr. В. Cowasjee, for the Appellant. 

Mr. Robertson, for Respondent No. 1. 

Mr. Clifton, for Respondent No. 2. 


JUDGMENT. 

Fox,C. J.—The suit as against the Ist 
defendant (appellant) was for possession of 
a plot of land in Rangoon which at one 
time belonged to one Goolam Hoossain Cassim 
Surma or Soorama which is a Surati name. 
He disappeared from Rangoon many years 
ago. A witness, M. E. Patail, who professed 
to be related to him said that Surma died in 

` Rangoon 12 years ago, but none of the other 
witnesses knew what had become of him, 
or if they knew they did not say anything 
about having seen’ or heard of him since he 
left Rangoon or disappeared. The Town 
Lands Register contains an entry of a 
transfer of the Jand by sale by Adam 
Saheb to .Goolam Hoossain Cassim Soorama 
on the 3rd September 1872. The next entry 
is of a transfer from Soorama to Husmat 
Hossien on the 22nd May 1907. What led 
up to this is shown in the copy of a revenue 
proceeding of the Collector of Rangoon. 
Husmat Hossien filed a petition to the Col- 
Jector, stating that he was the nephew of 
Goolam Ноовзаіп Cassim Soorama who died 
Some years previously leaving no heir except 
himself, and asking that the land be trans- 
ferred to his name from that of the deceased. 
According to the procedure then prevailing 
notice of the applieation was advertized in 
local newspapers calling upon persons who 
desired to oppose to appear before the Eegis- 
{гаг of Town Lands within 15 days. No 
one having appeared to oppose, the Registrar 
ordered mutation of names; and according to 
the register Husmat Hossein became the 
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owner of the land. A' month later he sold 
the land to Ma Gun. She mortgaged it to 
the Bank of Rangoon, which brought a suit 
against her on the mortgage and obtained 
a decree. 

Under the decree the land was sold by 
the bailiff on the 8th July 1912, and the 
sale was confirmed on the 10th August 1912. 
According to’ the bailiff who conducted the 
sale, the process-server who affixed the pro- 
clamation of sale on the land and others 
present atthe sale the land was unoccupied 
and bare, except for some bricks here and 
there, and no one raised any protest to the 
sale or made any claim to the land. The 
plaintiff did not take any steps to obtain actual 
possession of the land until about two 
months after the confirmation of the sale, 
When he went to it he found that a wall 
of corrugated iron had been putalong the 
front of the land he had bought, and a 
darwan told him that the defendant had 
had it put up. He tried to obtain posses: 
sion in execution proceedings but failed. 
He then brought the present suit. The 
defendant’s written statement set up that 
she had been in possession of the land for 
considerably over 12 years, denied that Ma 
Gun bad ever been in possession or had had 
any right to the land, denied that the land was 
vaeant.at the time of sale and that no one 
was then in possession of it, but admitted 
that her servant had resisted the plaintiff 
taking possession of it because she was 
the owner of it. The meaning of tke 
defence clearly was that she had acquired 
ownership of the land by continuous adverse 
possession for over 12 years. 


In her evidence the defendant stated she 
had been in possession or occupation of the 
land for over 30 years. Her account of how 
she came to have anything to do with it was 
that а poor old woman named Ma Gon asked 
her to speak to Goolam Hoossain and obtain 
permission for her to put up a hut on the 
land in which she could sell things. There 
had been a carriage shed on the land but 
that had been destroyed by fire. Goolam 
Hoossain's reply was that he would not 
give permission to any one to put upa 
shed on the land, but that she (Asha ` 
Bibi) could put up a fence on it and do 
whatever she liked with the land. This 
seems a somewhat fantastic reply to a 
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‘request made on behalf of a poor old 
woman to put up a shelter for herself on 
the land. The time this alleged conver- 
sation took place would be about 1884. 
At that time the defendant’s father, Mahomed 
Hussain Arcoti, was alive, and he owned 
the land adjoining which the defendant 
now owns, and he was living in the house 
on it, Prima facie it would be out of the 
ordinary course for a Mahommedan woman, 
who had a father alive and living in the 
same house, to have any personal dealing 
with another male Mahommedan who was 
not related to her in any way. 

If her husband, Maulvie Zin Udin, was 
living at the time, personal dealing between 
her and another malé , Mahommedan not 
related to her would be still more extraordi- 
nary. Her father lived until 1902 or 1904. 

She says that more than 20 years ago 
She leased the land. to a photographer 
who had а shed on it for four or five 
years, One Rajab Ali kept timber on the 
land about 20 years ago, but whether he 
did so with her permission or not she did 
not say. In her account there is a long 
gap between the use cf the land by the 

. above-mentioned people and the next man 
she referred to. He was Mulla Bux, an 
auctioneer of old furniture, who kept the 
articles he had for auction on the land. 
This began four to six years previous to 
the time she gave evidence, which would 
be 1908 at the earliest,. The auctioneer used 
the land for four to six years. After that 
her son-in-law, Mahomed Hanif, kept ship’s 
articles and bricks, and one of the Dhars 
kept bricks and planks on the land with 
her permission, 

She admitted that she did not think that 
Goolam Hoossein intended to give her the 
land: she thought he would come back, 
but because he did not she took it that 
he had made a gift of the land to her. 

The whole story is one of those absur- 
dities which people of the class of witnesses 


called by her put forward, apparently in the. 


hope that the case may fallto be tried by a 
Judge imbued with childish credulity. Her 
chief witness was S. Dhar, a Pleader, whose 
evidence in another case had been discredited 
and a man who evidently took a leading part 
in the present case. He professed to have 
known the land from 1883. According to 
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him the Ist defendant’s father’s tenants kept 
sampans, anchors, chains and the like on 
the land from 1835 or 1888 to 1895, and 
Mulla Bux, the auctioneer, kept furniture on 
it from 1897 to 1900. According to him 
broken bricks were after this kept on the 
lard, and there wasa shed on it occupied 
by a durwan. No other witness speaks about 
this shed. It is evident that S. Dhar’s 
proneness to draw upon a lively imagination 
was very strong on the day he gave his 
evidence. Part of it, in which he said he 
had, first heard in Mr. Burjorjee’s office that 
Mr. Robertson had been to see Asha Bibi, 
must have been deliberately false. 

Mahomed Hanif’s evidence does not call 
for consideration. He did not hesitate to tell a 
deliberate falsehood insayingthat Mr. Robert- 
son had been to his house shortly after the 
sale and before he (Hanif) had gone to consult 
Mr. Burjorjee. G. C. Dhar evidently suffers 
from the same failing as his brother, It 
certainly is not atall unlikely that he should 
have stacked his building materials on the 
land, but that he should have been so couscien- 
tious as to ask the Ist defendant’s permission 
to do so ts another matter. Abdul Rahman’s 
evidence as to a brother of Asha Bibi having 
lived in & small house on the land does not 
fit in with any other witness's evidence. 
М. E. Patail is the witness who professed to 
be Goolam Hossain Surma's grand-nephew. 
If hbe is this, itis passing strange that he 
should not have heard about his grand-uncle 
having left property in Rangoon until the 
year 19.4. It is quite possible that Rajab 
Ali stored his building materials temporarily 
on the land, but there is only his own word 
for it that he asked the permission of the 
Ist defendant’s father to do so, 

The actual fact spoken to by the 
witnesses is that the land was used as a sort 
of dumping ground all along: possibly the 
furniture auctioneer may have put up some 
sort of fence to protect his articles from 
being stolen, but the user spoken to was 
not.such a user as indicated that the person 


using 16 claimed ownership of the land and 


consequently not such a user as would form 
the basis of a title by adverse possession. 
If there had been such a user it could 
scarcely have escaped the notice of 
municipal  offieers, and some one must 
have been ealled upon to pay taxes in respeot 
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of the land. The first defendant does поё 
allege that she was ever called on to do 
this. | 

The first indication of any claim to the 
lard on her part was the putting up of the 
fence of corrugated iron sheets after the 
auction at which the plaintiff bought the 
land. This was a sheer and impudent 
trespass, . 


. In appeal 16 has not been contended that 
tho lst defendant acquired a title by adverse 
possession as against Surma orthe person 
now having title to the land, but the ingenious 


-argument was put forward that having been 


let into possession by Surma she is entitled 
to retain possession as against everybody 
Surma and his heirs and his ог their 
assignees and that ifany person claims the 
land by title, he must prove his title as 
against her. The basis of this argument 
disappears if itis not proved that she was 
let into possession by Surma, and | hold that 
this is not proved. The only witness to 
prove it is the lst defendant herself, and her 
story about how Surma gave her permission 
to usé the land is fantastic and incredible. 


The only remaining question is whether a 


flagrant trespasser who has seized a piece , 


of land can call проп а person who claims 
the land by title to show that his title is 
‘good. In this case it amounts to whether 
the lst defendant can resist the plaintiff's 
claim, he not having proved that H amat 
Hossain was the only heir of Guolam 
Hossein Cassim Soorama. The circumstances 
are unusual. . Soorama and his heir cr_heirs 
left the land vacant and unused for a number 
of years. No one acquired any title to 16 by 
adverse possession, Up to the time the lst 
defendant put up her fence on it the con- 
structive possession must, on the princi- 
ple acted on in Trustees, Executors and 
Agency Company, Limited y. Short (1) and 
Secretary of Sta e for India v. Krishnamont 
Gupta (2), be held to have’ been with the 
rightful owner of the land. As remarked 
by Kenyon, C.J., in Graham v. Peat (3)' any 


(1) (1888) 13 A. О, 793; 58 D.J. P. C. 4; 69 LOT. 
+6771; 97 W. В. 488; 53 J. P. 132. 
> (2) 29 C. 518 (P. C. ; 6 C. W. N. 617: 4 Bom. L. R. 
587; 291 A. 104; 8 Sar P. C. 4. 269. I 

(8) (1801) 1 East 244; 102 E. Б. 95; 6 R. R, 268; 11 
K R. Preface, v. 
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possession is a legal possession against a 
wrong doer. The plaintiff claims title through. 
theat one time rightful owner and has at least 
a foundation for his claim. The Ist defend- 
ant -is manifestly a trespasser and a wrong- 
doer. | 

Under the circumstances 16 appears to me 
that the plaintiff is entitled to succeed against 
the lst defendant in obtaining actual posses- 
sion and ousting her without proving that 
Husmat Hossain succeeded to the property . 
on the death of Goolam Hoossein Cassim 
Soorama. 

I would dismiss the appeal with costs as 
against both respondents, allowing two sets 
of costs. ° Ç t 

PARLETT, J.— I cpneur. ' 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
First Civit Appear No. 43 oz 1914. 
July 2, 1915. 

Present: Mr. Justice Ormond and 

Mr. Justice Twomey. š 


MAUNG GYI MAUNG —DEFENDANT — 
` APPELLANT 
VETSUS ' 
MOOSAJEH AHMED & Со. Ррцатхтув— 
RESPONDENT. 


Contract Act (IX of 1872), s. 107—Re-sale by seller 
on buyer's default, effect of —Seller, whether can claim 
damages at market rate-~Notice of re-sale, how revoked. 

A seller does not, by giving notice of his intention 
to re-sell, precluds himself from claiming damages 
полой дров the market rate on the due date. :Гр. 254, 
col. 2 

Jamal А. К, А. S. v. Moola Dawood Sons $ Co., 25 
Ind. Cas. 799; 7 L. B. В. 255; 8 L. В. R. 344, xeforred 
to. i 

A seller by re-selling must ‘be taken to rescind 
the contract and to re-vest the property in himself, 
а though the re-sale, as such, is invalid. [p. 255 
co - 

Hagedorn v. Laing, (1815: 6 Taunt. 162, 1 Marshall, 
514 123 Е К, 996, -eferred to 

Where a buyer of goods fails totake delivery ‘of 
them and the seller purports to exercise his right of 
re-sale, the latter can sue the former for damages by 
way of re-sale andin the alternative for damages 
ре pm the market rate on the due date. [р 245, ' 
col. t. : 

Buchanan v. Avdall, 15 В, L. В 276; А. Yule $ 
Co. v. Muhomed Hosstin, 24 О, 124 1 С. W. М. 71; 
Clive Jute Mills 5 Co, Ltd v Ebrahim drab, 24.0. 
177; Angullim § 70. v. E. D Sassoon & Co, 18 Ind, 
Cas. 705; 390,5 63; 16 О. W, N. 593, referred to, 
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: A seller can revoke a notice of ro-sale, but certain 
obligations are imposed upon him by his giving 
such a notice He must deliver tho goods to the 
buyor if the buyer pays the contract price and 
any expenses incurred by the seller in re-pect of 
the re-sale at any time before the re-sale is 
effected, or before the notice of re-sale is revoked 
and probably within a reasonable time after 
such revocation. lf he proceeds to a ro-sale, 
he must re-sell fairly and the buyer can hold 
him to the re-salo If tho seller re-sells at a 
price higher than the contract price, he cannot 
put aside the re-salo and claim higher damages 
ag upon the market rate on the due date. If he 
sels unfairly at a price less than would have 
been obtained by a proper re-sale, the buyer may, 
by way of sct-off or in a separate suit, claim 
damages and be placed in the same position 
as ifthe re-sale had been properly held and a 
proper price obtained. But ifthe buyer impugns 
tho re-sale and does not claim such damages, the 
seller may renounce the re-sale and claim damages 
based nponthe market-rate on the due date. Tp. 
254, col. 2; p. 255, col. 1.] 


Mr. Chari, for the Appellant. 
Mr. J. R. Das, for the Respondent. 


JUDGMENT. 


Окмокр, J.— In September 1909 the plaint- 
iff agreed to sell to the Ist defendant 
3,010 shares (Rs. 5 paid up) іп the Twinzas 
. Oil Company, 2,000 at Re. 10-8-0 and 1,000 
at Rs. 11, for delivery and payment on 3!st 
March 1910. The defendant admits that 
the shares were duly tendered and that 
he committed a breach of the contrast by 
failing to take delivery. The plaintitf gave 
notice of re-sale and sold the shares by publie 
auction onthe llth and 12th April 910 
Rs. 2,000 at Rs. 5-3 бапа 1,020 at Вз 5 4-0 
but in reality he bought the shares in 
himself in the names of two other persons. 
Subsequently and before the institution of 
the suit, the value of these shares had 
risen considerably. The plaintiff sued for 
damages on the re-sale; but at the hearing 
he abandoned his claim to re-sale damages 


and amended his plaint by claiming, in 
the alternative, damages upon the basis 
of the market rate on the due date. The 


amount of damages assessed upon the market- 
rate was less than the re:sale damages; and 
the plaintiff abandoned the difference. The 
suit was instituted on 7th November 1912- 
when the market-rate ‘of these shares was 
Rs. 9-12-0. The highest price that these 
shares touched was Rs. 10-4-0 on the 22th 
November 1912, : 


‘they had bought in the shares. 
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The plaintiffs case was that the pro- 
perty in these shares had never passed 
to the defendant; that there was no re-sale, 
because the plaintiffs could not sell to 
themselves their own property; and that 
the notice of the re-sale does not preclude 
the plaintiffs from claiming damages based 
upon the market-rate. - The defence was 
that the property had passed to the defend. 
ant; that the re-sale was invalid because 
the plaintiffs had bought benanu that the 
plaintiffs deceived the defendant into 
believing that they had re-sold and thus 
prevented the defendant from subsequently 
tendering the contract price when the 
shares went up in value; and. that the 
plaintiffs sould not recover any damages 
without first accounting to the defendant 
for’ the shares, upon the authority of 
Buchanan v. Avdall (1 . 


. The learned Judge on the Original Side 
held that as the defendant had not given 
evidence, he could not presume that the 
defendant was not aware of there purchase 
by the plaintiffs and did not acquiesce in 
it; and gave the plaintiffs a decree for 
the amount of damages claimed. The 
defendant now appeals. | 


A re-sale must be conducted openly and 
fairly. The inference to be drawn from 
the plaintiff.’ buying the shares benami is 
that they intended to conceal the fact that 
The onus 
of shewing thatthe defendant knew that 
the plaintifs had bought the shares was, 
therefore, on the plaintiffs. It is not alleged, 
however, that the shares were bought in 
at less than their market vilae; and the 


qnestion wheather or not the defendant knew 


character of the sale is 


* 


of the benami 
immaterial, 


As to the property Herma passed to the 
defendant: ia a contract for the sale of 
shares, ib would поб be unreasonable to 
presume that the buyer authorizes the 
seller to appropriate onthe buyer’s bahalf 
shares answering to ths csuteact. The 
property in shares wonld not pass without 


„а written transfer signed by the assignor; 


and there is nothing in the evidenze to 
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show that the seller had executed a written 
transfer; but the shares are admitted to 
have been duly tendered. The parties 
apparently considered that the property in 
the shares had passed to the defendant; 
and I think it must be deemed to have 
done so. But this question also does not 
arise in the case: for not only is it the 
case of both parties that the re-sale is 
invalid, but in the case of a sale in which 
the property has passed to the buyer, if 
the seller re-sells, he rescinds the contract, 
‘yeeyests the property in himself and sells 
as owner—See Benjamin on Sales, 8th 
Edition, page 945, and the authorities 
there cited. If then a seller buys the 
goods at the re-sale, he buys his own pro- 
perty—whether the property in the goods 
had previously passed to the buyer or 
not. The defendant would, therefore be 
entitled to treat the re-sale as invalid, not 
because the plaintiffs had bought benami, 
but because they had bought their own 
property. 

The question ther is: Is a seller of 
goods, by giving notice of re-sale aüd effecting 
an invalid re-sale, precluded from recovering 


damages against the buyer who is in 
default? 
Mr. Das, for the plaintiff-respondent, 


eites the ease of Jamal A. К. А. S. v. Moola 
Dawood Sons & Co. (9) as ап authority 
to shew that a seller may disregard 
his notice of re-sale and can recover 
damages otherwise than on re-sale. In that 
ease, which was an appeal from a decision 
of mine on the Original Side, shares were 
sold for delivery at a future date; the 
buyer was in default and the seller gave 
notice to the buyer that he intended to 
re-sell; about two months later he gave notice 
to the buyer ‘that unless he paid a certain 
sum by a certain date by way of compensa- 
tion, he (the seller) would proceed to enforce 
his rights by suit. The seller during the 
next six or eight months and before he 
instituted his suit sold the shares on his 
own account at prices which upon the 
average were higher than the market rate 
on the due date. I held that the buyer 
was entitled to treat those subsequent sales 
as having been made in pursuance of the 


(2) 25 Ind, Cas, 799; 7 L. B. R. 262; 8 L, В, R. 343, 
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seller's notices of re-sale. The Appellate 
Court apparently gave no effect to the 
notices of re-sale, but allowed the buyer 
the benefit of the higher prices realized 
by the seller, in mitigation of damages: 
upon the authority of Oldershaw v. Holt 
(3), Smith v. M'Guire (4) and Brace v. 
Calder (5). I do not think, however, that 
it could have been intended to lay it down 
as a prineiple that where shares sold for 
delivery at a future date are tendered on 
the due date and the buyer makes default, 
the seller— because һе subsequently sells 
the shares on his own account at a 
price higher than the market price on the 
due date—is precluded from recovering 
damages based upon the market rate on 
the due date. In my judgment in that 
case І did not intend to hold that a seller 
by giving notice of his intention to re-sell 
altogether precluded himself from claiming 
damages based upon the market rate on 
the due date. The seller can revoke his 
notice of re-sale. But certain obligations 
are imposed on the seller by his giving a 
notice of re-sale: he must deliver the goods to 
the buyer if the buyer pays the contract price 
and any expenses incurred by the seller in 
respect of the re-sale at any time before 
the re-sale is effected, or before the notice 
of re-sale is revoked and probably within 
a reasonable time after such revocation. 
If he proceeds to a re-sale, he must re-sell 
fairly and the buyer can hold him to the 
re-sale. If the seller re-sells at a price 
higher than the contract price, he cannot 
put aside the re-sale and claim higher 
damages as upon the market rate on the 
due date. If he sells unfairly at a price 
less than would have been obtained by a 
proper re-sale, the buyer may, by way of 
set-off or in a separate suit, claim damages 
and be placed in the same position as if 
the re-sale had been properly held and a 
proper price obtained. But if the buyer 
impugns the re-sale and does not -claim such 
damages, the seller may renounce the 


(3) (1840) 12 A. & E. 590; 4 P. & D. 307; 1 A. & H. 
1; 11 L. J. Q. B. 221; 4 Тат, 1012; 118 Е. R. 935; 54 R. 
В. 624. * 

(4) (1558) 27 L. J. Ех. 465; 3 H. © М. 664; 6 W. R. 
726; 31 L. T. (о. s.) 248; 177 В. R. 853; 1 F. & F. 199. 

(8) (1895) 2 Q. B. D. 253; 64 L. J. Q. B. 582; 14 R, 
473; 12 L. T, 829; 59 J. Р. 693, 
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ré-sale and claim damages based upon the 
market rate on the due date: which is 
what has happened in the present case. 


In Buchanan v. Avdall (1), no claim was 
made for damages upon the basis of the 
"market rate on the due date; there was 
no evidence of such damages and the re-sale 
was invalid. From an observation of 
Markby, J., during the argument at page 
283, it would appear that he was of opinion 
that ib was then too late to ask for damages 
upon íhat basis; and in his judgment he 
points out that there was no evidence of 
the market rate apart from the ~ re-sale 
whieh in that particular case could not be 
relied on as any indication of the :rarket 
rate; although Pontifex, J. at page 292 
was of opinion that if the plaintiffs con- 
duet had not been so improper with regard 
to the re-sale, he would probably have been 
entitled фо . have damages assessed upon the 
basis of the market value. 

There are certain observations of Pontifex, 
J., i thab ease which are in the plaintiffs? 
favour, shewing that the property in the 
goods after the re-sale rómained in the original 
` buyer. But those observations were obiter 
dicta and I think the learned Judge must 
have overlooked the fact that the seller 
was entitled to rescind the contract. A 
seller by re-selling must be taken to have 
rescinded the contract and to have re-vest- 
ed the property in himself, even thongh 
‘the re-sale, as such, is invalid—see Hagedorn 
у. Laing (6). The defendant, therefore, after 
the re-sale had no further rights under the 
contract and could not insist üpon delivery 
of the shares upon paying the contract 
price. 

There сап be no doubt that a plaintiff can 
sue for damages by way of re-sale and in 
ihe alternative for damages based upon the 
market rate on the due date. The pro- 
position was assumed in Buchanan v. Avdall 
(1) and also in the following cases: wiz, A. 
Yule $ Oo. v. Mahomed Hossain (7), Olive Jute 
Mills ў Co., Lid., v. Ebrahim Arab (8) and 
Angullia § Co. v. E. D. Sassoon $ Оо. (9). It 


(6: (1815) 6 Taunt 162; 1 Marshall 514; 128 E. R. 
996 


(7) 24 O. 124; 1 0. W. N. 71, 
(8) 24 C. 177. Я 
(9) 13 Ind. Cas. 705; 39 C. 568; 16 C, W. N. 593. 
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isa matter of common practice and I know 
of no authority to the contrary, 

For the above reasons I think the plaintiffs 
were entitled to damages based upon the 
market-rate on the due date and’ I would dis- 
miss this appeal with costs, 

Twomey, J.—I concur, 

Arpeal dismissed, 


MADRAS HIGH COURT. 
Отут, АррвАІ, No. 243 or 1918, 
March 7, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Coutts Trotter, 
KODALI BAPAYYA-—PrAINTIPF— 
APPELLANT 


versus 
KODALI AKAMMA AND OTHERS—- 


DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. Т, Arts. 118, 120, 
126— Alienation by Hindu widow and her adopted son— 
Reversioner, suit by, to declare alienation | invalid — 
Bar of right to declare adoption invalid—Suit, main- 
tainability of—Declaration—-Discretion of Qóurt — 
Specific Relief Act (I of 1877), s. 42, illus. (d), (o) and 
(f) —Reversionary right, nature of 

Per Wallis, О. J.—A Hindu reversioner, who has 
allowed his right of suit io declare an alleged 
adoption invalid to become barred ‘under Article 
118 of the Limitation Act, is not entitled to suà 
for a declaration that a mortgage subsequently 
executed by the alleged adopted son in con- 
junction with the widow of the last male owner, 
by whom he was taken in adoption, is not hinding 
on him. [p. 257, col. 1.] ü 


Such alienation by the adopted son does not give 
to the reversioner a fresh cause of action against 
the former and the alionee. Asregards the adopted 
son the alienation does not involve any further 


* denial of the reversioner’s legal character or right 


of property than was involved in sctting up the 
adoption in the first place, nnd the plaintiff must bo 
held to be barred by law from claiming a declaration 
against him after the lapse of time prescribed in 
Article 118, Limitation Act. [p. 257, col, 1.] 


There may be a fresh cause of action against the 
alienee alone by reason of his action in taking the 
mortgage involving a denial by him of the next 
reversioner’s title, buf so long as no declaration 
could be made so as to be binding on the adopted son, 
the Court will be well-advised in refusing to grant 
the discretionary remedy under section 42 of the 
Specific Relief Act against the mortgagee alone and 
to leave the question of the validity of tho adoption 
to be gone into once and for all onthe death of 
the widow, when the plaintiffs right to sue for 

ossession as next Yreversioner to the widow acernes, 
p. 257, cols. 1 Ф 2,] 
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Section 42 of the Specific Relief Act must be 
construed liberally and illustrations (e) and (f) 
show that it includes suits by a presumptive rever- 
sioner that alienations by the widow are not binding 
on him and also suits to declare an adoption invalid. 
[p. 256, col, 2.] 

Inthe said class of suits, the interest of the 
reversioner is of a substantial character, his right 
to the property in question on the death of the 
widow ratrer than his character as presumptive 
reversioner being called in question by the alienation, 
and he represents the whole body of reversioners. 
Lp. 256, col. 2.] 

Samarendra Chandra Deb Barman Barathakur v. 
Birendra Kishore Deb Barman, 35 О, 777 at p. 7 4; 8 
O. L. J. 1; 4 M. L T. 27;120.W М. 777,not approved, 

Per Coutts Trotter, J, dissenting, -A reversioner is 
entitled to sue for a declaration that an alienation 
by a Hindu widow and her alleged adopted son is 
not binding on him, evenif at the date of suit his 
right to sue for a declaration that the adoption is 
invalid has become barred. [p. -5-, col. 2.] 


A reversioner has one remedy while the adoption . 


is s mere possibility of danger to him and a fresh 
and separate remedy when the danger actually takes 
concrete form and the widow seeks to use the 
adoption as а means to alienate the estate А 
reversioner ought to be entitled to keep quiescent 
until there ів а definite and material invasion of his 
reversionary rights, and the tegislature could not 
have intended to force a reversioner into litigation 
in consequence of an adoption which may do him 
no harm, under pain of finding himself time-barred 
when a definite act of waste is committed against 
the estate [р. 258, cols. 1 & 2; p 259, col. 1.] 


Appeal against the decree of the Ocurt of 


Temporary Subordinate Judge, Masulipatam 
in Original Suit No. 59 of 1911. 


Mr. P. Nagabhushanam, tor the Appellant. 
Messrs. V. Ramesam and A. Nanabai 
Devai, for the Respondents. 


JUDGMENT. 


Watts, C. J. - This сазе raises the ques- 
tion whether a reversioner, who has allowed 
his right of suit to declare an alleged adop- 
tion invalid to become barred under Article 
118 of the Limitation Act, is entitled, when 
subsequently the alleged adopted son in con- 
junction with a widow of the last male owner 
executes a mortgage of the estate, to sue the 
mortgagor and mortgagee for a declaration 
that the mortgage is not binding on the rever- 
sioner. The right to sue for a merely 
declaratory decree is now regulated by 
section 42 of the Specific Ralief Act, which 
allows of such а suit by any ons entitle] to 
any legal character or to any rizht as to 
any property against any one denying or 
interested to deny such legal character or 
right of property in cases where conse- 
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quential relief is not obtainable, and leaves 
it in tha discretion of the Court whether the 
decree should be passed or not. The section 
must be construed liberally and illustrations 
(e) and (f) show that it includes suits by 
the presumptive reversioner for a declaration 
that alienations by the widow are not binding 
on the reversinner and also suits to declare an 
adoption invalid. n the suit to declare the 
widow’s alienation invalid, it would seem 
to be the reversioner’s right to the pro- 
perty in question on the death of the widow 
rather than his character of presumptive 
reversioner that is called in question by 
the alienation and brings the case within 
the section Although in the language of 
English Law the reversioner has a mere 
expectancy, which under section 6 of the 
Transfer of Property Act is а right 
incapable of transfer, being a mere 
spes succession s, as it is said, yet it must be 
considered a right to property within the 
meaning of the section; and the observations 
im Samarendra 
Chandra Deb Barman — Bavathakur v. 
‘Burendra Kishore Leb Barman (1), appear 
to me to go too far and to be incon- 
sistent with the section as interpreted by the 
ilustatiens thereto. The interest of the 
next reversioner is undoubtedly of a rub- 
stantial character, and it must also be borne 
in miid that in these suite it is now settled 
that he represents the whole body of rever- 
sioners, Similarly a suit to declare the adop- 
tion invalid may also be considered to 
involve the plaintiff’s presumptive. right to 
succeed to the property, and also what is 
much ihesame thing, his legal character as 
heir presumptive to the last male owner. 
These suits resemble old English bills quia 
timet or suits in equity for the perpetuation 
of testimor y, but they' are sul ject to two 
restrictious-—they must be brought within the 
periods prescribed by the Limitation Aot, 
and the Court in the exercise of its discre- 
tion and following a long line of precedents 
will not ordinarily make such а declaration in 
favour of any one but the next reversioner, 
though it may do so in favour of a more 
remote reversioner when the cocasion calls 
for it. Govinda Pillai v. 1hayammal (2). 


(1) 85 C. 777 at p. 794; 8C. L.J. 1; 4 M. L. T. 27; 
12 C. W. N. 777. 


(2) 28 M. 67; 14 M, L. J, 209. 
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The reason for restricting the period 
within which such suits can bs brought 
would appear to be to afford an inducement 
to bring the suit whan tho memory of the 
events in question is still fresh and 
reliable evidence is available, but if the 
reversioner neglects to sue for a declaration 
within the statutory period, he does not, it 
is now well-settled, lose his right to question 
the alienation or adoption on the death of the 
widow of the last male owner by instituting a 
suit for possession to dispute the alienation 
-or adoption on such evidence as may then be 
available. The question now before the Court 
must be dealt with in the light of these con- 
siderations. 


The question whether the present plaintiff 
is entitled to sue to question the widow’s 
alienation itself depends, according to the 
ordinary practice of the Court, on the ques- 
tion whether he is the nearest reversioner, 
which again involves the question of the 
alleged adoption, but it may bə disregarded 
as the defendants are willing to submit to a 
declaration that the alienation by the widow 
confers no titleon the alienee and we may, 
therefore, confine ourselves to the claim as 
regards the alleged adoption. The first 
prayer in the plaint is for a declaration 
that the adoption is invalid and this is 
clearly barred as against the widow and the 
boy under Article 118, The plaintiff, however, 
claims that the alienation by the alleged 
adopted son gave him a fresh cause of action 
against the latter and against the alienee. 
As regards the adopted son, this alienation 
does not involve any further denial of the 
plaintiffs legal character or right of pro- 
perty than was involved in setting up the 
adoption in the first place, and the plaintiff 
must, in my opinion, be held to be barred by 
law from claiming & declaration against him 
after the time prescribed under Article 118 
has elapsed. It might, of course, have beon 
provided that the starting point of limitation 
in declaratory suits of this nature should be 
the time when the person claiming to be 
adopted took some steps in that character, but 
that.is not thestarting point in the Article,and 
I do not see my way toapplying it. It may, 
however, be contended in the view I have 
taken that the action of the mortgagee in 
taking the mortgage from the alleged adopted 
-son involves a denial of the next rever- 
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sioner’s title by the mortgagee and 
givas risa toa fresh cause of acbion, at any 
rate, as against him, This contention appaars 
to ma to b» well-founded, bat the remedy 
provided by section 42 is discretionary, and 
so long as the Court is debarred by law 
from making a declaration as to the adoption 
which would be binding on the adopted son 
himself, it would, I think, be well advised in 
refusing to make such a declaration against or 
in favour of the mortgagee alone, and to 
leave the question of the validity of adop- 
tion to be gone into once and for all on the 
death of the widow when the plaintiff's right 
to sue for possession as next reversioner 
accrues. 


The question is novel and difficult, but on 
the whole I think this is the best solution of 
the difficulty. 1 would, therefore, dismiss the 
appeal with costs. 

Courts Trotrer, J.—I regret to say that 
T have found myself unable to come to the 
same conclusion as my Lord; andas the 
matter is one with which lam necessarily 
unfamiliar, involving as it does questions 
of Hindu Law and procedure under the 
Indian Statutes, I express my opinion with 
great diffidence. But І have formed a decid- 
ed view in favour of the appellant and he 
is entitled to the benefit of my reasons for it. 

The plaintiff is the nephew and rever- 
sionary heir of one Kodali Ramayya, who died 
some 25 years ago. The tirst defend- 
ant is lismayya's widow. The second 
defendant is a person whom the widow 
purported to adopt to her deceased husband, 
and the third defendant isthe mortgagee of 
certain of the properties left by Riumayya 
under a mortgage-deed executed jointly by 
the first and second defendants. The only 
question that has been diseussel before us 
is whether the plaintiffs suit is barred 
by limitation. “The mortgage-deed in favour 
of the third defendant was executed on 
the 30th June 1912 and the suit was started 
on the 30th of August 1911. But ths adop- 
tion of tha 2nd defendant із alleged to have 
taken place on the 17th March 1894, and it 
is not disputed that if the period of 
limitation against the plaintiff is to ba taken 
to run from thetime when the fact that 
an adoption was alleged became known ta 
him or his father, wh» was the nearest 
reveriioaer ts Rumiyya bafore him, this suit 
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is barred by limitation. The plaintiff as 
a reversioner cannot, of course, sue for 
possession of the properties, nor can the 
fasts of the present suit in any way affect 
any right he may have to bring a suit for 
` possession of tho Pproperties if he should 
survive the first defendant. His cause of 
action, if any, is admittedly only for a 
declaratory decree. Jm his plaint his 
prayer is for two declarations: (a) that the 
2nd defendant is not the adopted son of 
the late Ramayya, (0) that the mortgage- 
deel of the 30th June 1910 does not in 
any way affect the reversionary right of the 
plaintiff and others after the death of the first 
defendant. His cause of action for declaration 
(а) is, as 1 have said, admittedly statute- 
barred; but while ready to abandon that, he 
contends that it is nevertheless open to him 
io obtain declaration (b). Now tho only 
ground on which Һе сап ask tho Court to 
grant him declaration (b) is on tho footiug 


that the purported adoption of the 2nd 
defendant was invalid. Tho respondents 
contend, and the Subordinate Judge has 


upheld the contention, that the distinction 

` between the two declarations is illusory and 
that the only wayin which the plaintiff 
ean clothe his canse of action in legal 
language is by asking for declara- 
tion (a). To this tbe plaintiff replies 
that во to hold would be to put upon 
him the necessity of upsetting the alleged 
adoption atatime when no actual act of 
waste is committed, under pain of being 
compelled to sit by when for the first 
time the alleged adoptee takes steps 
adverse to his reversionary interest. He 
contends that he has oxe remedy while 
the adoption is a mere -possibility of danger 
to him, and afresh aud separate remedy 
when the danger actually takes concrete 
form and the widow seeks to use the adop- 
tion as means to alienate the estate, 


The matter is really one of first 
impression and though various cases were 
cited io us, none of them, in my opinion, 
are of any real assistance. The case really 
turns on the true constiuetion of section 42 


of the Specific Relief Act which із as 
follows: 
° "Any person entitled to any legal 
. Character, orto ару right as to any pro- 


perty, may institute a suit against any 
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person denying, or ‘interested’ to deny, his 
title to such character or right, and the 
Court may, in its discretion, make therein 
a declaration that he is so entitled.” 


Illustration (f) to the section deals with 
the case of a Hindu widow purporting to 
adopt a son to her deceased husband and 
gives the reversioner the right to sue for 
a declaration that the adoption is invalid, 
It will be observed that there is here 
по question of any alienation by the widow 
but only of an adoption without any tangible 
dealing with the property. By illustrations 
(d) and (e) rights are given tothe rever- 
sioner to bring a declaratory suit where a 
widow purports to alienate the whole title 
to the property in which she has merely 
a life-interest, and the right is given to 
sue not only the widow but the alienee. 
lt, therefore,- follows that as against the 
alieuee à cause of action must arise for the 
first time upon alienation being made. It 
is suggested that the cause of action is 
limited to a declaration that the alienee 
only takes ithe widow’s life-interest and 
not the whole estate. This seems to me 
io be fallacious. I do not think it is open 
to the alienee to limit the cause of action 
against himself by reason of matters which 
have taken place between the reversioner, 
the widow and the alleged adoptee, to 
which he was no party. I think it is 
open to the plaintiff to show that the 
alienation is wholly bad as against the 
alienee and to show it by proving that 
the alleged adoption was invalid. If I 
am right in holding that this cause of 
action exists against the alienee I think 
it is only logical to hold that it is also 
available against the alienors. 


This, in my view, is the proper con- 
struction of the Statute, and I should be 
reluctant to be driven to any other con- 
struction because I think it would work 
a great hardship upon the reversioner. I 
think a reversioner ought to be entitled 
to keep quiescent until there is a definite 
and material inyasion of his reversionary 
rights and I do not think that the Legislature 
ean bave intended to force a reversioner 
into litigation in consequence of an adoption 
which may do him no harm, under pain 
of finding himself time-barred when a 
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definite act of waste is committed against 
the estate, 

The learned Subordinate Judge found all 
the other issues in the case infavour of 
the plaintiff and the respondent does not 
challenge those findings. In my opinion 
the appeal should be allowed, and the 
plaintiff is entitled to a decree that the 
mortgage-deed of the 30th June 1910 is 
invalid, except in so far as 16 purports to 
hypothecate the  life.interest of the first 
defendant and in no way affects the rights 
of the reversioner after the death of the 
first defendant. 

By тне Cotrit.—In the result the appeal 
is dismissed with costs. 

Appeal dismissed. 





ALLAHABAD BENGI COURT. 
FULL BENCH. 


Seconp Civit APPEAL n 1503 or 1914, 
July 10, 1916, 

- Present:—Sir Henry Richards, Kr., Chief 

i Justice, Mr, Justice Rafique and 

Mr. Justice Walsh. 
Musammat BHAGWAN DEI—PLAINTIFE— 
` ÅPPELLANT 
versus 
Pandit MURARI LAL AND orHERS— 


DevenDANts—RESPONDENTS. 

Contract Act (1X of 1872), s. 28—Coxntract opposed 
io public policy, when—U. P, Laud Revenue 
Act (III of 1901), s. 284—Rules framed by Board of 
Revenue for patwaris, v. 10—Prohibition to engage 
in trade or money-lending business—Assignment of 
mortgage to patwari, validity of—Rules, validity of. 

A patwart took an assignment ofa simple mort. 
gage benami in the name of his mother, who sued the 
mortgagor andthe mortgagees for the recovery of 
the money due on the mortgage by sale of the 
. mortgaged property. The suit was resisted inter 
alia on the grounds that the assignment was void 
for considerations of public policy and for the 
reason that it was forbidden by law, inasmuch as 
under the rules framed by the Board of Rovonuc 
under section 234 of Act III of 1901, which have the 
force of law, a patwart is forbidden to engage in 
trade or money;lending under any circumstances: 

Held, that the assignment was not void under sec- 
tion 23 of the Contract Act as opposed to public policy 
[p. 260, col. 1; р. 261, cols. 1 & 2; p. 262, col, 1.] 


Held, also, that the. assignment of tho mortgage 
could not be said to be “engaging in trade or money- 
lending” and that the rules framed by the Board 
under section 234 (b) of the Land Revenue Act had 
not the force of law. [p. 260, col. 1; p. 261, col. 1.] 
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Shian Lal v, Ohhakki Lal, 22-4, 1220; A. Y. N, 
(1900) 30 and Sheo Narain v. Mata Prasad, 27 A. 18; 
1 A. L. J. 412, overruled. 

Per Richards, C. J.—GQua e.— Whether clause (b) of 
section 234 of the Land Revenue Act authorized the 
Board of Revenue to frame rulc 10 of the Patwari? 
Rules. [p. 260, col. 2.7 

Per Rüfique, J.—The doctrine of public policy will 
not be extended beyond the classes of cases alreudy 
covered by it. No Court can invent auew head of 
publie policy or condemn an agreement because in 
its opinion ib is not consistent with publie interest. 
[р. 261, col. 2.] 

Per Walsh, J.—À. contract i» not opposed to publie 
policy because it was entered into by a particnlar 
"Y ie subject to particular restrictions, [p. 262, 
col. 1 


Second appeal from the decision of the 
Subordinate Judge, Meernt, dated the 3rd 
July 1914. 

Mr. Sital Prasad Ghosh,for the Appellant. 


Mr. 
ents. 


Peary Lal Banerji, for the Respond- 


JUDGMENT. 


RucHaRps, C. J.— This appeal arises out 
of a suit brought by the plaintiff to realise 
ihe amount of a mortgage dated the 13th 
of July 1912. The plaintiff alleged that 
the mortgage was assigned to her on 
the 29th of August 1912. Various pleas 
were taken and amongst others that the 
real assignee of the bond was Jamna Prasad, 
а patwart in Government service, and that 
consequently the assignment was void. 
Both the Courts below have found that the 
assignment was taken in the name of the 
plaintiff for the benefit of her son the 
patwart, and have dismissed the suit on 
the ground that the assignment was 
against publie policy. Section 234 of the 
Land Revenue Act provides that the Board 
may, from time to time, subject to the 
sanction of the Local Government, make 
rules consistent with the Act for various 
purposes set forth n the section. Clause 
(b) is as follows:— regulating the appoint- 


ment of kanunyos and patwarts, their 
salaries, qualifications, duties, removal, 
punishment, suspension and dismissal.” 


Certain’ rules were made by the Board 
purporting, I assume, to be under the 
powers conferred by the Act. Rule 10 is 
as follows:— Every patwart is forbidden 
to engage in trade or money-lending under 
any circumstances, to borrow money from 
any land-holder or cultivator of his circle; 


“and to own or cultivate any land .оп any. 
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tenure within his circle.’ It is not by 
any means free from doubt whether clause 
(b) of section 234 anthorized the making 
of this rule and I do not think that the 
taking of this assignment of a mortgage can 
be said to be "engaging in trade or money- 
lending". It has not been contended that 
the rule in itself rendered the assignment 
void. The next question is whether apart 
from this rule the assignment to the 
plaintiff was absolutely void as being 
against publie poliey. In this connection 
I think it is not immaterial to remark that 
the present suit is not a suit to enforce any 
contract in connection with the assignment of 
the mortgage to the plaintiff. It is a suit by 
the transferee of a mortgage against the 
mortgagor to enforce payment of the 
mortgage debt. The contract between the 
transferor and the transferee was completed 
long ago and the mortgage-debt was 
transferred by a person competent to make 
the “transfer. То succeed the defendant 
must get the Courtto hold that the deed 
of transfer was absolutely void and that 
no interest was transferred. I cannot hold 
this, Apart from this view it seems to 
me that the contract to assign the 
mortgage cannot be said to be contrary to 
publie: policy. If there were no rules 
prohibiting a patwart. from taking an 
assignment of a mortgage, 1 think no Court 
could pessibly bold that his doing so was 

“contrary to public policy.” I am deciding 
this as a question of law. I quite recognise 
the objection to a patw.rí having money- 
lending transactions or acquiring property 
or any interest in property in his circle. 
The Courts below have relied upon the 
case of Shiam Lal v. ОАһа Lal (1) and 
also on the case of Sheo Narain v. Mata 
Prasad (2). Both these cases are undoubtedly 
in favour of the respondents but I confess that 
lam unable to agree with the judgment 
iu either of the two cases. 

I would allow. the appeal, set aside 
the  deerees of both the Courts below 
and remand the case to the Court of first 
instance. It is quite clear that the райга 
must have known that in taking the 
assignment be was violating the conditions 


220; A. W. N. (1500) 80. 


22 A 
27 À. 13, 1 A.L, J, 412, 


Q) 
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of his appoiniment and | wonld, therefore, 
allow no costs in this Court or in the 
lower Appellate Court. 

Rawique, J. —The point raised by this 
appeal is whether an assignment of a 
mortgage to a wpatwart is void under 
section 23 of Act IX of 1872 as opposed to 
publie policy. The point is not a new 
one. There are at least two reported cases 
of this Court where a similar transaction 
was held to be void because opposed to 
publie policy. Vide Shiam Lal v. Ohhaklk: 
1 (1) and Sheo Narain v. Mata Prasad 
(2). 


The appeal came up for hearing originally 
beforea Bench of two Judges, when during 
the course of argument doubts were expressed 
as to the soundness of the said two decisions. 
The case was, therefore, referred toa larger 
Bench. It appears that one Murari Lal 
executed a simple mortgage on 18th July 
1912 in favour of Jagmoban Lal, Brij Mohan 
Lal and Kanwar Girwar Krishna in respect 
of a house in lieu of Rs. 1,200. Опа parti- 
tion between the three mortgagees the mort- 
gage fell to the share of Girwar Krishna. 


On the 29th August 1912, he executed 
a deed of assignment in respect of the 
morigage in favour of the plaintiff, whose 
воп is a patward, 


On 18th November 1918, the plaintiff 
instituted the suit out of which this appeal 
has arisen for the recovery of the money 
due on the mortgage of the 18th of July 
1912 by sale of the mortgaged house. The 
claim was brought against the mortgagor 
and one of the mortgagees and the legal 
representatives of the other mortgagees. 
It was resisted on varions pleas two of 
which were that the assignment in favour 
of the plaintiff was fictitious, the real 
assignee being her son, the patwart, and that 
the suit was not maintainable on the con- 
tract of assignment, as it was void under 
section 28 of Act IX of 1872. The 
latter objection was urged on two grounds. 
It was said tbat the assignment in ques- 
tion was void for considerations of public 
policy and for {Бе reason that it was 
forbidden by law, inasmuch as under the 
rules framed by the Board of Revenue · 
under section 284 of Act III of 190! which 
have the force of law, a pahwaró may not ` 
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engage in trade or moriey-lending under 
any circumstances. 

The learned Munsif in whose Court the 
suit was filed held that the assignment in 


favour of the plaintiff was benami and that 


the real assignee was her, son, the patwari. 
He also held that the contract of assign- 
ment being in favour of a patwar? was void 
for two reasons, viz., because it offended 
the rules made by the Board of Revenue 
relating to the conduct and guidance of 
the patwaris which rules have the force 
of law and because it was opposed to 
public policy. The claim was accordingly 
dismissed. The decree of the first Court 
was affirmed on appeal. In her second 
appeal to this Court the plaintiff challenges 
the findings against her both as regards 
the benamz character of the assignment 
and its invalidity under section 23 of Act 
IX of 1872. The finding as to the assign- 
ment in favour of, the plaintiff being 
benami is, in my opinion, one of fact and. 
cannot be questioned in second appeal. 
I must, therefore, take it for the purposes 
of this appeal that the real assignee is 
the son of the plaintiff, the, patwari. The 
question then for determination is whether 
-the assignment of 19th November 1913 is 
void for the reasons given һу the Court 
below. It is conceded for the respondents 
that the rules ‘framed by the Board of 
Revenue have not the force of law and 
hence the assignment in question cannot 
be said to be a contract’ forbidden by law. 
But they strenuously contend that it is 
void on the ground that such a transaction 
is opposed to public policy. hey rely on 
the two cases of.this Court already mentioned 
above in support of their contention . as 
also on the case of Vithal v. Siwa (8). In 
view of the admission for the respondents 
16 is unnecessary to express an-opinion as 
to the effect of the rules framed by the 
Board of Revenue relating to the conduct of 
the pafwaris on the assignment of a mort- 
: gage to в potwari, I would, however, 
remark that the assignment ofa mortgage 
to а patward would hardly fall under the 
prohibition, "to engage in trade or money- 
lending." Nor. do I think that such a 
transaction can be said to be opposed to 


(8) 15 Ind. Cas, 988; 8 N. L, В, 82, 
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publie policy. 1 take it that the law in 
this country as to what is opposed to public 
policy follows -the English Law on the 
subject. And according to English Law the 
rule_is that in considering whether an 
agreement is void as opposed to publie 
policy -regard must Ъз had to the principles 
of public policy recognised by the Law as 
illustrated by decided cases. The doctrine 
of publie policy will not be extended beyond 
the classes of cases already covered by it. 
No Court can invent a new head of public 
poliey or condemn an agreement, because 
in its opinion it is not consistent with 
publie interest. Vide Janson v. Driefontein 
Consolidated Mines, Lid. (À). The cases de- 
cided by the English Courts on the point 
have been examined and classified by Sir 
William Anson under seven heads, viz.— 

1. Agreements tending to injure the public 
service. 

2. Agreements which injure the 
in its relation with other States. 

3. Agreements which pervert the course 
of justice. ._ 

4, Agreements 
legal process. 

5. Agreements which affect the freedom 
or seourity of marriage. 

6. Agreements in restraint of trade. 

7. Agreements .whieh аге contra bonos 
mores. | 


Ib cannot for a moment be urged that 
an assignment to а patwart of a mortgage 
falls under any of these agreements. The ; 
three cases relied upon by the respondents 
are at variance with the rule of English 
Law on the subject and with due deferense 
to the learned Judges who decided those 


State 


which tend to abuse of 


-ceases [am unable to follow them. 


in suit is 


In my opinion the contract 
I would, 


not opposed to publie policy. 
therefore, allow the appeal. 
WaLsH, J.—I agree. It is only because 
we are expressing our dissent from two two- 
Judge decisions of this Court, that I think 
jit necessary to add a word or two to the 
judgments of my Lord the Chief Justice 
and “Mr. Justice Rafique. The question of 
the validity or otherwise of this contract 
depends upon the terms of section 23 of 
the Contract Act. The words “opposed to 
(4) (1902) A. С. 484; 71 L. J. K. B. 857; 87 L. T. 
372; 51 W. R. 142; 7 Cam. Cas, 238, e 
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public policy”? add nothing to, and detract 
nothing from, the common law, and must, 
therefore, be interpreted accordingly, but in 
my view,the fallacy underlying the two 
previous decisions of this Court, and, there- 
fore, the decision of the lower Appellate 
Court in this case, which was bound to 


decide it as it did having regard to those ` 


two previous decisions, was that they over- 
looked the language of the section, and 
the distinction between the conduct of a 
person and the subject-matter of a contract. 
The section provides for cases where the 
consideration or subject of the agreement 
is illegal or opposed to public policy. There 
can be no question, having regard to the 
regulations governing his appointment, that 
the conduct of Ње patwart in this case 
was opposed to publie policy. That is not 
the test. The consideration or object of 
the agreement was the assignment of 
the mortgage. It is impossible, in 
my view, to hold that that is opposed 
to publie policy and I doubt whether 
any case can be found at common law in 
which a contract has been held to be 
opposed to public policy because ib was 
entered into by a particular individual 
subject to particular restrictions. An ex- 
amination of the large number of illustra- 
tions given to section 23 of the Contract 
Act makes it perfectly clear that itis the 
subject-matter alone which is in question. 

With regard to the rules, I think it 
very doubtful’ whether the power to make 
rules relating to the appointment, dismissal 
and so forth, of a patwart, under section 
934, confers any right to qualify the general 
law with regard to contracts or anything 
else, and I think the draftsman, who drew 
up ‘these rules, knew his business too well 
and, therefore, omitted to do any such 
thing. In my view a rule declaring contracts 
void would have been ultra vires, but that 
no such intention was ever contemplated 
is, I think, clearly indicated by the penalty 
provided by rule 11 which immediately 
follows the prohibition in rule 10. If the 
rules are intra vires they have “the force 
of law" in their application to the paíwart 
whether they say so or not, but that does not 
mean that they qualify the general law. 

I only désue to add that I entirely 
agree with what my Lord the Chief Justice 
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has said with 
money-lending. 
By THE Cougr.— The order of the Court 
is that the appeal is allowed, the case is 
remanded to the Court of irst instance 
through the lower Appellate Court with 
directions to re-admit the case on its original 
number on the file and to proceed to hear 
the same according to law. The parties 
will bear their own costs in this Court 
and in the lower Appellate Court, All 
other costs will be costs in the eause.. 
Appeal decreed; Case remanded, 


regard to the finding about 





PUNJAB CHIEF COURT. 
Secon Отут АРРЕАҺ No. 1921 or 1915. 
March 8, 1916. 
Present:—Mr, Justice Rattigan.. 
BISHEN SINGH —PLAINTIFF —APPELLANT 


versus 


DADNA —DEFENDANT— RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Arts. 95, 96, 116 
— Mortgage with possession—Suié for refund of money 
advanced by mortgagee— Limitation. 

The plaintiff sued for recovery of money, which 
he had advanced to the defendant, together with 
damages, alleging that the registered mortgaged. deed, 
which the defendant had “executed in ‘his favour, 
stipulating delivery of possession of the land mortgaged 
to him, could not be enforced, as he had discovered 
that the land had already been mortgaged with 
possession to another person. He statod that the 
defendant had practised fraud on him: 

Held, that the plaintiff was suing to recover 
money upon a contract reduced to writing and 
registered, and also for damages for breach of the 
contract, aud that the suit was, therefore, governed . 
by Article 116 and not by Articles 95 or 96 of the 
Limitation Act. [p. 268, col. 1.] 

Held, also, that the plaintiffs allegation that tho 
contract was induced by fraud could not curtail the 
ordinary period cf limitation provided for such suits, 
Ep. 268, со], 1.] 


- Second appeal from the decree of the 
Senior Subordinate Judge, Ferozepur, dated 
the 10th April 1915, confirming that of the 
Munsif, lst class, Moga, District Ferozepur, 
dated the 9th December 1914, dismissing the 
elaim. 

Mr. Nanak Ohand, for Pandit Rambhaj 
Datta, for the Appellant. 

Mr. Devi Dayal, for the Respondent. 

-JUDGMBENT.—On the 5th of July 1907 
defendant executed and registered a mort. 
gage-deed in respect of 12 kamals of land, 
which he had mortgaged with possession to 
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plaintiff for Rs. 300. Shortly after the exe- 
cution of the deed, plaintiff discovered that 
the land was already held in mortgage with 
possession by a previous mortgagee and that 


it was impossible, therefore, for him to get ` 


possession of it. On the Ist of April 1913 
the present suit was instituted and in it 
plaintiff claims to recover the principal 
amount advanced to the defendant, namely 
Rs. 300, together with interest at Re. 1 per 
cent, per mensem by way of damages. It 
was pleaded by defendant that the suit was 
time-barred, and this plea was accepted by 
-the lower Courts, who have agreed in holding 
that Article 95 or Article 96 of the Limita- 
tion Act is applicable to the claim. In my 
opinion this decision -is erroneous. . Plaintiff 
is suing to recover money advanced by him 
upon a contract which was reduced to writing 
and registered and prays for recovery of that 
money and also for damages for breach of 
the contract, It is true that he alleges in 
his plaint that the contract was induced by 
fraud, but that allegation cannot possibly 
curtail the period which under ordinary 
` circumstances would be allowed for bringing 
a suit of this kind. He is suing upon а re- 
gistered deed and it seems to be clear that 
Article 116 must apply to his claim.- As 
pointed out in Opender Narain Mookerjee v. 
Gudadhur Dey (1), the object of Article 95 is to 
enlarge the ordinary prescribed period of 
' limitation for suits and not to restrict it. 
Article 96 has clearly no applicability, as no 
` question of mistake arises upon the facts of 
. this case. Under Article 116 the suit is ad- 
mittedly within limitation. < 
I accordingly accept the appeal and setting 
aside the orders of the lower Courts I remand 
- the case under Order XLI, rule 23, to the 
Court of the Munsif, lst class, for decision 
on the merits, The Court-fee on the memo- 
randum of appeal will be refunded. 


Appeal accepted. 
(1) 25 W. В. 472. 
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PATNA HIGH COURT, 

Szcoxp Отуп, АррвАт No. 1555 or 1914, 

April 26, 1916. : 

Present: —Mr. Justice Mullick, 
GOBARDHAN SAHU-—DzrENDANT No, 2— 
APPELLANT 
VETSUS 
BULKHAN MAHTON—TDrAINTIPE— 
RESPONDENT. 

Hindu Law—Joint. family—Property acquired and 
thrown into common stock-—Survivorship. 

* Under the Hindu Law property jointly acquired 
and thrown into the common stock is subject to 
succession by survivorship, at least as between parties 
who acquired tho property. Гр. 264, col. 1.] 

Second appeal from a decision of the Sub- 
ordinate Judge, Muzaffarpur, dated the 4th 
March 1914, affirming that of the Munsif, at 
Muzaffarpur, dated the 25th September 1913. 


Mr. Saroshi Ohandra Mitter, for the Appel- 
lant. 


Mr. Mohammad Mustafa Khan, for the 
Respondent. 


JUDGMENT.—The plaintiff is one of the 
four sons of Gobind. It has been found by 
the lower Appellate Court that the plaintiff 
and his brothers Dilehand, Mahabir and 
Sukhu lived together joint in food. Dilehand 
and Mahabir are dead and Sukhu has execut- 
ed a mortgage in favour of defendant No. 2 
for the whole of the shop in which the 
plaintiff and his brothers resided. The 
defendant No. 2 having advertised this 


. house for sale in exeeution of his mortgage 


decree, the plaintiff has brought the present 
suit for a declaration of his half share in the 
house and for an injunction. The lower 
Appellate Court has given the plaintiff a 
declaration affirming the decree of the 
Munsif. This second appeal has been 
preferred by the defendant No. 2, 

The only point taken is, that it having 
been found that the plaintiff and his three 
brothers purchased this house out of their joint 
earnings and that there was no nucleus of 
ancestral property, the plaintiff's share is only 
ith. The contention is that there can be 
survivorship only in respect of ancestral 
property and that property acquired 
jointly by the four brothers goes by succes- 
sion, and not by survivorship. The learned 
Vakil for the appellant admits that he has 
no authority for this proposition. On the 
other hand, the observations of Mr, Mayne a 


° 
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page 854 of the Sth Edition of his book on 
Hindu Law seem to pointto the conclusion 
that property jointly acquired and thrown into 
the common stock is subject to succession by 
survivorship, at least as between the parties 
"who acquired that property. In this case, 


` therefore,: upon the death of Dilehand and 


Mahabir, the.. plaintiff's share became haif 
and that of Sukhu half. The decree, there- 
. fore, declaring the plaintiff to have a half 
share, is correct, = 
‘The appeal fails and 
f ' costs. 


is dismissed with 


Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
Ssconp Cryin Appear No. 188 or 1915. 
June 2, 1916. 
Present:— Mr. Justice Parlett. 
BYAN NA-—DEFENDANT— ÁPPELLANT 
versus 


` MAUNG CHEIK  Puatntirr—Respon dent. 


Contract Act (IX of 1872), 8.73, illus. (j), (k) — Damages 
for breach of contract, measure of—Profits, when 
recoverable. 

The proper basis for assessing damages for a 
breach of contract is the difference between the 
contract price and the market price at the time of the 
breach. Profits which the plaintiff would have made 

„out of another contract if the defendant had fulfilled 
his contract, can be recovered only if such contract, 


was made known to the defendast at tho time of 


making the contract with him, 

Mr. Villa, for the Appellant. 

Mr. Shaw, for the Respondent. 

JUDGMENT.—The appellant contracted 
on 2186 March to supply 10,000 baskets of 
paddy at Rs. 127 per 100 baskets at 
Anyogwe landing stage. The plaintiff was 
going to cart it thence to Kyaikto, which 
would have cost him Rs. 3 per 100 baskets, 
bringing the price of the paddy to him in 
Kyaikto up to Rs. 130 per 100 baskets. The 
defendant failed to supply 8,800 baskets 
and was ordered to pay Hs. 440 as damages. 
Нё appealed merely onthe general ground 
that the decision was against the weight 
of evidence and his appeal was dismissed. 
In second appeal he raises the point that the 
damages were wrongly assessed. 
he could not have done this, but a passage 
in the Divisional Court’s judgment suggests 
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that it assessed the- damages-on | the basis 


of plaintiff's loss- of ponta in consequence of 


: defendant's breach. 


It appears that on 16th Maroh, plaintiff 
had contracted with one Musa to supply him 
with 10,000 baskets of paddy at-Rs, 135 
per 100 baskets. If, therefore, defendant had 
fulfilled his contract, plaintiff -stood to make 
Rs. 5 per 100 baskets profit, or Rs. 
8,800 baskets. He could, however, only 
recover damages on that basis if defendant, 
when he made his contract, knew of plaintiff's 
contract with Musa and that plaintiff 
required the paddy from him to deliver to 
Musa, see section 73,- Contract Act, illustra- 
tions (j)‘and (k). Plaintiff never alleged that 
defendant was told of his contract with 
Musa, and, therefore, plaintiff's failure to 
make a profit over that contract cannot be 
made the basis of a claim for damages against 
defendant. . - 


440 on. 


It remains to consider hih plaintif 


made out a claim for damages. The 
proper basis for their assessment is the 
difference between the contract price and 


the market price at the time of breach.. 


The former was Rs. 127 at Anyogwe, 
corresponding to Rs. 130 at Kyaikto. There 
appears to be no direct evidence of the 
market rate at Anyogwe at the time of 
breach, but there is a finding, based on 
evidence, that the rate was Rs. 135 at 


. Kyaikto, and this would indicate a market 


rate of Rs. 182 at Anyogwe. Anyhow 
plaintiff wanted the paddy at 
Kyaikto and he could only get it there at 
Rs. 135. In this view plaintiff was entitled 
to damages at the rate of Rs. 5 per 100 
baskets or Rs. 440 in all, as awarded. - 

Т, therefore, dismiss the appeal with costs, 


_ Advocate's fee two gold mohurs. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Frest Отуп, АррЕА No, 67 ov 1915. 
May 10, 1916. 

Present: —My, Justice Piggott and 
Mr, Justice Lindsay. 

Musammat SHAHJAHAN BEGUM AND 
ANOTHER—EP LAINTIFFS— ÁPPELLANTS 
versus 
SECRETARY OF STATE FOR INDIA 
in COUNCIL AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 


Suit for possession—Land acquired under Land 
Acquisition Act--Procedure, | vegular—Ejectment, if 
allowable. 


Та а land acquisition case if was found that the 
` necessary declaration under section 6 of the Land 

Acquisition Act was duly made and published and the 
public notice required by section 9, clauses 1 and 2, 
was also duly published and the plaintiff received 
notice of the proceedings as required by clauses 3 
and 4of section 9 of the Act in reasonable iime to 
have taken any action he deemed necessary. He did 
make an appearance and asked for a reference under 
section 18, but thereafter he brought s suit for 
possession: 

Held, that the defendants had acquired title to the 
land in suit under the provisions of the Land 
Acquisition Act and that they were not liable to be 
ejected. [p. 286, col. 1.] 

First appeal from the decision of the 
Subordinate Judge, Bareilly, dated the 20th 
November 1914. 


Dr. S. К. Sulaiman, for the Appellants. 


Messrs. Hyves, T. M. Banerjee and P.N. 
Banerjee, for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit against the Secretary 
of State for India in Council and the 
Municipal Board of Bareilly. The defendants 
have obtained possession of ‘certain land, 
found to be the property of plaintiff No. 
2, under the provisions of the Land 
Acquisition Act (Т of 1894). The question 
of the amount of compensation due to the 
plaintiffs, or either of them, is still pending 
in the Court of the District Judge on a’ 
reference made under section 18 of the 
Act. That question has not yet been dis- 
posed of and is not in issue in the case 
now before us. The plaintiffs have come 
into Court alleging that the proceedings 
taken under the Land  Aequisition Act 
were void by reason of irregularity, and 
they seek accordingly to be put back into 
possession of the” land. The learned 
“Subordinate Judge of Bareilly has held 
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‘that there has been substantial compliance 


with the provisions of the Act and that 
the plaintiffs’ suit must fail. In the 
memorandum of appeal to this Court an 
objection is taken to the procedure adopted 
in the Court below, which has no force 
in the view which we take of the case 
as a whole. It is sought also to raise a 
question as to whether the two plaintiffs, 
or only plaintiff No. 2, are the owners 
of the land in suit. We are content to 
say that on the evidence it is sufficiently 
clear that the plaintiff No. 1 has parted 
with all rights in the land in question 
in favour of the plaintiff No. 2. - 

The remaining paragraphs of the memo- 
randum of appeal raise the question which is 
substantially in issue, namely, whether there 
has been a compliance with the provisions 
of Act I of 1894. The necessary 
declaration under section 6 of the Act was 
duly made and published, and we are 
satisfied that the public notice required 
by section 9, clauses 1 and 2, was also 
duly published. The question is whether 
there wasreasonable service of notice on plaint- 
iff No. 2 as required by clauses 8 and 
4 of section 9 aforesaid. The facts are 
set forth in full detail in the judgment 
of the Court below. We have examined 
the record and have satisfied ourselves as 
to the contents of the important notice of 
April 17th, 1913, which was undoubtedly 
issued to and served on the second plaint- 
iff on the 3rd of May 1913. We have 
been referred to certain cases in which 
questions analogous to these now before 
us have been  diseussed. The correct 
principles of law seem to be laid down in 
the case of Ganga Ram Marwari ү, 
Secretary of State for India (1). There is 
nothing in the later case of Rameshwar 
Singh v. Secretary of State for India (2) 
which conflicts with the earlier ruling. 
The question before the Court in that 
case was as to the irregularity and inadequate 
publication of the publie notice required 
by section 9, clauses 1 and 2, of the Act, 


.On а consideration of the entire evidence 


it seems to us that, although the pro- 


(1) 30 0. 576. 
(2) 34 C. 470 at p. 474; 11 O. W. N, 856; 5 C. L. J, 
699, 
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МА KYIN 0, MÀ SHWE HMI., 
ceedings in the Court of the Land 


Acquisition Officer were hasty and irregular, 
there was nevertheless snbstantial com- 
pliance with the provisions of the Act, 
The second plaintiff did in fact receive 
` notice of the proceedings which were 
pending for the acquisition of this plot 
of land, and he received this notice in 
. reasonable time to enable him to have 
taken any action which he might consider. 
necessary. He did in fact put in an 
. appearance and eventually asked for a 
reference to the District Judge under вес-' 
tion 18 of: the Act. We think that the 
defendants have acquired title to the land 
-in suit under the provisions of the Land 
- Acquisition Act and that they are | not 
' liable to be ejected on the suit of these 
plaintiffs, | . 
The appeal, 
-dismiss it with costs 
the higher scale. . ` 


and we 
fees on 


‘therefore, fails 
including | 


Appeal dismissed. 


~ 


LOWER BURMA CHIEF COURT. 
„бүг, MiscELLANEOUS APPEAL No. 47 ОЕ 1915. 
. June 19, 1916. 

. Present;—Sir Charles Fox, Kr., Chief Judge, 
. and Mr, Justice Twomey. 
MA KYIN— APPELLANT 
versus 
MA SHWE HMI— RESPONDENT. 
Probate and Administration Act (V of 1851), ss. 81, 32, 
‚88, 41—Quardian of minor, grant of letters to— 
Moveable property, letters, whether necessary jor ve. 
‘covery of—Practice—Probate proceedings — Contentious 
‚ maiters, enquiry into, 
None of the sections 31, 32, or 33 of the Probato 
‘and Administration .Ась 
letters to the guardian of.a minor who is neither an 
executor nor a residuary legatee. [р. 266, col. 2.1 - 
Whore the estate consists mainly of moveable 
. property, Letters of Administration are not neces. 
sary. [pa 286, col. 2.] M 
Proceedings for Letters of Administration should 
not be allowed to become protracted by entering into 
questions which cannot be finally determined in such 
proceedings. [p. 267, col. 1.) Í 
` Ma. Tok v. Ma Thi, 3 Ind. Cas, 719; 5 L. B. R. 
78, referred to, š 
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authorises a grant of . 
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Mr. Villa (with him Mr, Doclor), for the 
Appellant. - " , 


Mr, Lambert, for the Respondent, 


JUDGMENT.—The estate to which Letters 
of Administration were applied for was that 
of Ma Shwe Mi deceased. Originally the 
respondent asked for the -letters on the 
ground that she was the daughter-in-law 
of the deceased and the head wife and 
legal representative of the deceased’s son, 
Maung Sein Win. Subsequently the petition 
was altered, so as to make her claim to 
administer the estate as the guardian of 
Maung Sein Win and her infant son Thwin 
Waing. 


Letters were ordered to issue to her оп 
sureties for 
Rs. 50,000. . 

Letters have been issued ‘to her as 
daughter-in-law of the deceased on her 
executing a bond with one surety only. 
These mistakes may have been due to the 
carelessness of a clerk, but the Judge should 
have seen that both the letters and bond 
were in order: : 

Assuming that the letters were intended 
to be issued to the respondent as the 
guardian of her. minor son, the question 
arises whether letters should have issued 
to her as such guardian. She could have 
no right to the letters ав a daughter-in- 
law of the-deceased. : 

The provisions relating to grants ‘of 
letters to guardians are contained in sections 
31, 22 and 33 of the Probate- and Adminis- 
tration Act, 1881. i 

The-respondent’s son is neither an executor 
nor a residuary legatee, consequently a 
grant of letters to the respondent was not 
authorized by any of those sestions. 

A grant to her might have been made 
under section 41 of the Act, but the 
Judge did not deal with the case as one 
in which that section was applicable. 

The estate consisted mainly of moveable 
property, for recovery of which no Letters 
of Administration are necessary. 

The debts due to the deceased can be 
recovered by a person holding a certificate 
under the Suceession Certificate Act, 1889. . 

The procedure of applying for Letters of 
Administration has in this case evidently 


“been adopted in order to avoid paying the 
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“Court-fees necessary for a suit to establish . 


title to property. 
The learned ` District Judge overlooked the 
- caution conveyed in Ma Tok v. Ma Thi 
(1) against allowing proceedings for Letters 
of Administration to become protracted by 
entering into questions 
finally determined in such proceedings. 

We allow the appeal, and set aside the 
order granting Letters of Administration to 
the respondent, and direct that the letters 
be recalled. < 

Both parties being to blame in trying 
to get a decision in infructuons proceedings, 
there will be no order as to costs either 
in the District Court or in this Court. 


Appeal allowed, 
(8) 3 Ind, Cas. 719; 5 L. B. В. 78. 


PUNJAB CHIEF COURT. 
First Огт APPrAL Nó. 1278 or 1914, 
May 29, 1916. 
И Present:—Mr. Justice Shadi Lal and 
- М. Justice LeRossignol. 
š ONKAR LAL—PLAINTIFF—ÅPPELLANT 
versus 


ee RADHA NATH—Derenpant—ResponDent, 
` . Civil Procedure Code (Act F of 1908), з. 11, Expl. 


‚ 4—Matter conseded in previous suit-—Implied find. ` 


ing—Subsequent suit with regard to same subject- 
` matter— Res judicata. 
- Та а ешь for the property of the.plaintiff’s uncle’s 
son 8, the defendant pleaded that he was the adopted 
- son of the plaintiff's uncle and heir to the property : 
as § was an imbecile. 
suit plaintiff, alleging that S was animbecile, denied 
. the factum and validity of the defendant's adoption 
. and claimed the whole of the property left by his - 
. uncle. Ii was held in that suit that the defendant had 
been validly adopted: 

Held, that the present suit was barred by the rule 
of res j udicata, for the finding in favour of the adoption. 
implied of necessity the imbecility of S, which far 

` from being made, a ground of attack in the previous’ 
` suit was conceded. [p. :267, col. 2; p. 268, сої, 1. ] 


sional Judge, Delhi Division, dated the 2nd 
March 1914, dismissing the claim. 

:- Rai Sahib Lala Mute Sagar and Mr. 
~G, Bose, for the Appellant. 

" Mr. Manohar Lal and Pandit Girdhari 
“Tal, for the “Respondent. 
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which cannot be. 


It appeared thatin а previous ' 


. First appeal from the decree of the Divi-. 








257 
JUDGMENT. 
О 
° | 
( | e 

Sham Lal, ШШ, Lal, Narinjan Lal, 
Onkar Lal, 3 

plaintiff. | Sundar Lal, Radha Nath, 
1 imbecile. adopted defendant, 


In this suit plaintiff sued for the property 
of Ње late Sundar Lal and was met with the^ 
plea that defendant was the adopted son of 
Ratan Lal and heir to Ratan Lal’s property 
as Sundar Lal was an imbecile and that the 
validity and fastuin of the adoption were 
res judicata, and so held the Divisional Judge. 

The appellant urges that these matters 

“were not res judicata and referred us to the. 


` previous litigation of 1904. 


In that suit plaintiff, alleging that Sundar 
Lal was an imbecile, denied the factum and 
validity of Radha Nath’s adoption and claim- 
ed the whole of the property left by Narin- 
jan Lal. 

The first Court dismissed the suit, holding 
(1) Sundar- Lal was disqualified from in- 
heritance by imbecility. ə 

(2) The adoption of Radha Nath did not 
take place and if it had, the alleged adoptor 
had no authority. 

(3) The widow of Narinjan Lal was full 


` owner of his property under a Will. 


This Court on appeal held (1) That Narin- 
jan Lal's widow had only the usual life-estate. 
9. That Radha Nath had been validly 
adopted. It expressed the opinion that there 
was no need to go into the question of 
Sundar Lal's imbecility, though as a fact, 
by deeiding for the validity of Radha Nath's 
adoption, it had impliedly concluded that 
Radha Nath (Sundar Lal?) was an imbecile, 
` Appellant contends that as this Court 


“in 1907.in order to decide Onkar Las 


appeal should have decided both points, 
tiz., the imbecility of Sundar Lal and 
the adoption of Radha Nath and thai— 
it decided only the latter, except in so far 
as it was affected by the sanity or otherwise 
_of Sundar Lal. As above noted, the validity 
`of the adoption implies of necessity the im- 


` becility of Sindar Lal. 


"The wording of this Couri's judgment 


` of 1907 is unfortunate, but the true mean- 


ing in view of the pleas of the parties ap- 
"pears to be— 
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“Since the plaintiff admits that Sundar 
lal is ап imbecile, (in fact, that allegation 
is the pivot of plaintiffis suit) and we find 
that Radha Nath was in faet adopted and 
-that his adoptor had power to adopt, we 
need not ‘go into’ the question of Pandit 
Sundar Lals imbecility. Since plaintiff ad- 
mits it, we have not to decide it.” 

The matter, we hold, is res judicata. It 
could and should have been made a ground 
of attack in the 1904 suit; on the contrary 
it was conceded. 

The appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Сиз, Revision Рвтгмох No 524 oz 1914. 
September 10, 1915. 

Present: —Mr. Justice Tyabji. 
SUBBIAH UDAYAR-—PrAINTIFF— 
PETITIONER 
versus 
SRINIVASA UDAYAR AND ANOTHER— 


DÉFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Ques- 
tion of law involved in issue of fact, wrong decision 
on—Res judicata. 

` Defendant having agreed to discharge the plaint- 

їв liability to a third party and having made 
default, the latter sued plaintiff and obtained a 
decree against him. The plaintiff then sued the 
defendant and the third party to compel the defend- 
ant to pay the amount of the previous decree to 
the third party. This suit was dismissed оп the 
ground that as plaintiff did not actually pay the 
decree amount, he was not damnified and the suit 
was premature. Thereafter plaintiff discharged that 
decree and instituted tho present suit against the 
defendants for recovery of the amount. The Sub. 
Judge dismissed the suit, holding that it was barred 
as the previous suit was wrongly decided and should 
have been decreed: 

Held, that the defendant was barred by the 
operation of section 11, Civil Proceduro Code, from 
raising the contention that tho decision in the 
previous suit was wrong and did not bind him, [p. 
268, col. 2.] 

Musammat Bibee Efatoonnissa v. Khondkar Khoda 
Newaz, 21 W. R. 874; and Narasimha Row v. Rama 
Row, 6 M. L. J. 79, relied on. 

Petition, under section 28 of Act IX of 
1887, praying the High Court to revise 


the judgment and deeree of the Oourt of 
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the Subordinate Judge, Mayavaram, in 
Small Cause Suit No. 1951 of 1913. 

Mr. N. S. Rangasami <Atyangar for 
Mr. T. Narasimha Atyangar, for the Peti- 
tioner. ` А 

Mr, T. V. Gopalasamz Mudaliar, for the 
Respondents. - 

JUDGMENT,.—In this case, the plaintiff 
and defendants agreed that the defendants 
would discharge a certain liability of the 
plaintiff to a third party. Out of this 
agreement three suits have arisen. The 
defendants refused to pay to the third 
party and the first suit was brought and.a 
decree. obtained against the plaintiff by - 
that party. Then the plaintiff sued the 


‘defendants and the third party to compel 


the defendants to pay the third party 
the amount decreed against him. The 
defendants then objected that the suit was 
premature and that the plaintiff did not 
have any right to claim any compensation 
until he actually paid to the third party 


` the sum agreed to be paid by the defendants, 


The Conrt accepted this contention and 
dismissed the suit. 

The decree against the plaintiff by the 
third party was then executed and the 
plaintiff had to pay the amount and im- 
mediately thereafter the present, the third, 
suit was instituted. The first defendant 
now contends that the present suit is. 
barred, as- it ought to have been decreed 
on the previous occasion. This argument 
was accepted by the Subordinate Judge 
in the judgment sought to ba revised and 
I have to pronounce upon its correctness. 

it is supported on ihe ground (1) that 
a wrong decision in law does not bind the 
parties and (2). alternatively that as the 
defendants denied their liability in the 
previous suit, а new cause of action arose 
from that denial. 

It seems to me that the defendants were 
barred by the operation of section 11 of 
the Civil Procedure Code from raising the 
contentions on which they have succeeded, 
as in the previous suit the matter directly 
and substantially in issae between the 
same parties was, “when did the cause 
of action arise between the parties, in 
respect of fhe contractalleged to have been 
entered into.” That was а complex question 
involving perhaps more issues than one, 
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and it may be that some of the issues were 
issues of law. But exactly the same 
comprehensive question involving the same 
subsidiary issues was in contention between 
the parties on the present cccasion, and 
it ought not to have been allowed to be 
re-agitated. The subsidiary issues which I 
have mentioned would have reference 
io the exact terms of the contract between 
ihe parties, including the terms implied by 
law and the legal effect of the terms. 
+ These  .questions were res judicata. 
Musammat Bibee Hfatoonnissa v. Khundkar 
Khoda Newaz (1 ' and Narasimha Row v. Rama 
Row (2). | 

In seems to me that the second conten- 
tion, that a new cause of action arose on 
the denial by the defendants of their 
liability, is based on a fallacy. The conten- 
tions of parties in their pleadings do not 
give rise to new causes of action. Assuming 
that it were so, the plaintiff has not sued 
on that cause of action, But this argument 
appears to me too grotesque to require any 
. detailed consideration and І refer to it only 
as it was insisted upon with great- vehe- 
mence. - : 
` 16 seems to me that the conduct of the 
defendants has been most vexatious and I 
order them to pay the costs of the petition 
and the costs incurred before the Subordinate 
Judge by reason of the plea raised by 
them. | 

The decree of 
is set aside. He 
his file and dispose of 
with law. 


he Subordinate Judge 
will take the case on 
it in accordance 


Petition allowed; Oase sent back. 
VR, 


R.P. 
(1) 21 WAR, 374, 
(2) 5 M. L. J. 79. 
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PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE ORDER No. 53 
or 1915. 
April 20, 1916. 
Present;— Mr. Justice Sharafuddin and 
"Mr. Justiee Roe. 
LAKSHMI NARAIN MAHT0—PrAINTIFE— 
APPELLANT 
versus 


SATYA NARAIN CHAKRAVARTY— 
DeranDANT-— RESPONDENT. 

Bengal Ghatwali Land Regulations (XXIX of 1814) — 
Regulation XIV of 1910, s. 4—Ghatwali | tenure — 
Liability to sale for arrears of rent—Ghatwal subject to 
servite to Government and that subject to service to Raja, 
distinction between—Kharagpur ghatwali, nature of, 

The contention that no ghatwali tenure can be sold 
in execution of a rent-decree is not a sound one, [р, 
270, col. 1.] 

Kharagpur ghatwalis can be sold by the landlord 
in execution of a decreo for rent. [p. 270, col. 1.] 

The only ghatwals over whom а Deputy Com- 
missioner has jurisdiction are those who are subject 
to the provisions of the Bengal Ghatwali Lands 
Regulation (XXIX of 1814). Where a ghahwal is 
liable to rendor service to a Deputy Commissioner 
and derives his appointment from the Deputy Com- 
missioner, hisland can be sold with the consent of 
the Deputy Commissioner. Where a ghatwal is 
appeinted by a Raja andis not shown to be liable 
to render service to anybody but the Raja, his ghatwalt 
lands may be sold by the Raja [p. 270, col. 2.1. 

Nilmoni Singh Deo v. Bakranath Singh, 9 С. 187 
(P. 0.5 9 Т. A. 104; 5 Shome 1. В. 68; 4 Sar. Р: C. J. 
885; 4 Ind. Dec. (x. s.) 777, referred to. 

Appeal from the order of the Distriot 
Judge, Santal Parganas, -dated the 8 
November 1914, affirming that of the Subor- 
dinate Judge, Jamtara, dated the 30th 
March 1914. . 

Mr. Mohini Mohan Chakravarty (with him 
Mr. Abinash Uhandra Chakravarty), for the 


Appellant. 
. JUDGMENT. 
Кок, J. This is an appeal from the order 
of the Deputy Commissioner of the Santal 
Parganas, affirming an order made by the 


` Subordinate Judge of Jamtara, disallowing 


objections made by the appellant to the 
attachment and sale of his tenure in execution 
of a decree for rent obtained by the Kumars 
of Hitampore in respect of the said tenure. 
In the Court of the Subordinate Judge and in 
that of the Deputy Commissioner the sole 
contest lay around the question, whether or 
not the tenure attached was one of the 
Birbhum ghatwatis. Both Courts were able to 
show conclusively that it was not one of tho 


- 


` Birbhum ghatwalis. The Courts below, ` 


СА 
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therefore, decided that it must be attached 
and sold in execution of the decree obtained 
by the Hitampore Estate. In appeal to this 
Court the contention that the tenure is one of 
the Birbhum ghatwalisis abandoned. Two 
points are taken in support of the appeal, 
first, that all ghatwals, whether Birbhum 
ghatwalis or not, are exempt from sale in 
execution of deerees and, secondly, that part 
of the terms of a remand, made by the Calentta 
High Court in connection with this same 
-matter at an earlier stage, was that the lower 
Court should consider whether {Мз 
particular ghatwalt, if not a Birbhum ghatwali, 
is liable to sale іп ће cireumstances of the 
present case. The first contention obviously 
cannot be supported. It is certain that there 
are ghatwalis known as Khargpur ghatwalis, 
which can be sold by the landlord in exeeu- 
tion of a decree for rent. The whole question 
has been discussed at very great length by 
Sir Barnes Peacock in the ease of Nilmoni 
Singh Deo v. Bakranath Singh (1). His Lord- 
ship in that case drew a fine distinction bet- 
-ween those ghaiwals who were subject toservice 
under Government and those ghatwals who 
were subject to service only under local 
Bajas. It was pointed “ont by His Lordship 
that it was impossible for a Civil Court to 
sell on any account whatever a tenure 
held in lieu of service to the administrative 
head of thedistrict. It was also stated at 
page 206 of that volume that where the ap- 
-pointment has been made by a Raja there is 
no bar toa sale in execution being made by the 
Raja. It is clear that the contention that no 
ghatwalt tenure can be sold in execution is not 
a sound contention. It remains, therefore, to 
deal with the question, whether this case 
should be remanded for further findings of 
fact upon the question whether this parti- 
cular ghatwali is of the nature cf the Kharg- 
pur ghatwalis or not. It is entirely unneces- 
sary for us to waste the time of the parties 
and the time'of the lower Court by any such 
, remand, Paragraph 4 of the judgment 
of. the. learned Deputy Commissioner 
runs: "Exhibit, 7 is an order issued by 
ihe Raja of Nagar appointing Balaram 
Mahto, ghatwal". From this it is obvious 
that the present appellants derive their 
appointment from the Raja. Itis nowhere 
suggested that they derive anything at all 


from the Deputy Commissioner. 
(1) 9 0.187(Р.0.); 9 L A, 104 (P. О.); 5 Shomo L. 
В. 68; 4 Sar, P. C. J. 335; 4 Ind. Dec, (N. в.) TIT. 


I would further draw attention to Regula- . 
tion XIV of 1910, section 4,from which it will 
be observed that the only ghatwals over whom 
the Deputy Commissioner has jurisdiction are 
those who are subject to the provisions of the 
BengallGhatwali Lands Regulation, XXIX of 
1814. I would ‘also draw attention to the 
fact that in that same Regulation of 1814 the 
Deputy Commissioner has power to put up 
for sale for arrears of revenue such ghuiwali 
lands. The analogy seems to me throughout 
to be prerfect. Where the ghatwal is liable to 
the Deputy Commissioner and derives his 
appointment from the Deputy Com missioner, 
his lands ean only be sold with the consent 
of the Deputy Commissioner. Where the 
ghatwal is appointed by the Raja and is not 
shown to be Hable to render service to any 
body but the Raja, his ghatwali lands may be 
sold by the Raja. In this case the lands 
were "rightly attached and are liable to be 
sold. ` 

The appeal is dismissed with costs. 

SHARFODDIN, J.—I agree. 

Appeal, dismisssd. 


«°° MADRAS HIGH COURT. 

APPEAL Suir No. 152 or 1914. 

APPEAL AGAINST Onpza No. 127 or 1914, 

February 18, 1916, 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 
DEERI NARASIMHACHARYULU AND 
OTHERS—DEFENDANTS—APPELLANTS 

versus ` 
CHALASANI SUBBAYY A. AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 

Grant, evidence of —Entry in Inam Registers showing 
dedication to god—Leases granted in deity's name— 
Presumption—Application of income, absence af usage 
as to—Archakus, claim of, to proprietary" righi— 
Misappropriation of income by archakas, whether 
evidence of  wsage—Scheme—Cvil Procedure Code 
(Act V of 1908), s. 92. 

In a suit brought for the settlement of a scheme 
in regard to a temple and its properties, the defond- 
ants claimed proprietary right to the latter as 
archakas, The Inam Register, which was compiled 
from the statements made by the predecessors-in 
title of the defendants, showed that the properties 
were dedicated to the temple deity. A lease granted 
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by tho defendants' predecessor stated in terms that 
the lands belonged to tho deity. There was no 
evidence of any usage asto the application of tho 
income of the lands, except that for a few years the 
defendants had been misappropriating it. The 
defendants did not set up any prescriptive right: 

Held, (1) that the properties were granted to the 
god and were nob a service inam burdened with an 
obligation to perform the duties of archakas and, 
subject to that duty, capable of beneficial enjoyment 
by them; (p.271, col. 2.] 

(2) that misappropriation of income by the 
archakas for a fow years before suit was only evi- 
* denceof a breach of trust and not of any usage 
regarding the application of income. [р. 271, cols. 1 
& 2.] 

Scheme framed. 

Appeals against the decree and order 
respectively of the Court of the Temporary 
Subordinate Judge, Kistna at Masulipatam, 
in Original Suit No. 12 of 1913 and 
Miscellaneous Petition No. 161 of 1914 
respectively. E 

Dewan Bahadur Mr. L. A. Govindavaghava 
Azar and Mr. P. Nagabhushanam, for the 
Appellants. : 

Messrs. P. R. Ganapathi Aiyar and V. 
Ramadoss, for the Respondents. 


JUDGMENT. 


Covrrs Твоттев, J.—This was a suit 


brought under section 92 of the Civil Рто- ` 


cedure Code, with regard to a temple of 
Indupallu. The learned Subordinate Judge, 
in a very careful and to my mind extreme- 
ly accurate judgment, has dealt with the 
contention of the appellants and І cannot 
do better than adopt the words in paragraph 
No. 21 of his jadgment where he summarises 
his findings. On the main issue in the 
case, as to whether the defendants’ claim 


as archakas to proprietary right in the 
‘lands is well-founded, he says this: “The 
mams in question were granted for the 
benefit and support of the temple, and 


constitute absolute dedications to the god 
as trust property. They were not granted 
for the limited purpose of the performance 
of the  archakas duties alone, and the 
contention cf the defendants is unfounded 
and untenable that the income should be 
applied only to this purpose and no other, 
There is no usage, proved or recognisable 
in law, as regards the application of .the 
income to this limited purpose alone. The 
fact that the defendants have been  mis- 
appropriating the income during]!the past 


few years, merely evidences a breach of 
trust and usage. There is no question of 
any preseriptive right in the defendants in 
the matter of the user of these trust pro- 
perties. "Their right is merely to be main- 
tained out of the income (solong as they 
do or are allowed to do the archaka 


Service), as it is a legitimate purpose con- 


nected with the maintenance of the temple 
as a place of worship.” That is the find- 
ing of the learned Judge with “which 1 
agree. It is perfectly clear from Exhibit 
A the Inam Register, which is undoubtedly 
compiled from the statements made at the 
time by the predecessors-in-title of the də- 
fendants, that the grant was to the god 
and no one else. That is confirmed by the 
admission of the defendants’ Pleader in the 
Court below referred to by the learned 
Judge in paragraph 12 of his judgment, 
where he says “it is conceded that the 
lands are temple inam and were granted 
to and belonged to the god. It is not 
alleged that the grant was to the archakas 
or that the title-deed was given in the 
name of any member of the  archakas 
family." In Exhibit XVII, which was a 
cowle or lease granted in 1893 by the 
predecessor of the defendants, he states in 
terms that theland he was leasing belongs to 
the deity. It is only very much later, in 
1909, when controversy about this matter 
had begun to arise, that the defendants 
bethought themselves of putting forward 
their present claim. The whole matter can 
be put in a nutshell. Was this a gift to 
the god or was it a service iuam granted 
to the defendants, burdened with an obliga- 
tion to perform the dutiesof archakas and, 
subject to that duty, capable of beneficial 
enjoyment by them? І am clearly of opinion 
that it is the former, not the latter, 
and that no ingenious form of words can 
be framed by the appellants which does 
not, when examined, resolve itself inevitably 
into the contention that this was after all 
an inam to the defendants’ predecessor. 
On the main point, therefore, [am of opinion 
that the appeal fails. 

There remain one or two small matters 
to deal with. Under the 4th issue the ques- 
tion was raised as to whether a certain 
quantity of land amounting to 4 acres 72 
cents and the house-site, being the second. 
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and third item respectively of the, first 
schedule to the plaint, were or were not 
part of the property belonging to the god, 
or whether they were the property of the 
defendants. The learned Judge declined to 
determine that matter, leaving it to the 
trustee who might be appointed under the 
scheme to be presently mentioned to bring 
a suit to establish the right of the temple 
to this land, if he should be so advised. 
Owing to the good sense of the Counsel 
engaged in this Court, if I may say ao, 
that lamentable result has been avoided. 
We are empowered by the Vakils to give 
& finding on the issue, and our finding is 
that it is not shown that these lands were 
part of the lands granted to the god and 
that, therefore, they are the property of the 
defendants. They were undoubtedly pur- 
chased by the defendants and there is no 
proof of the allegation which was made at 
one time that the lands were purchased out 
of funds which they took from the temple 
properties. We hold, therefore, that these 
items are the defendants’ property. 

There is one other matter, and that is 
with regard to a certain house or houses 
in plaint schedule II, which were and are 
occupied by the defendants and used by 
them to provide habitation for the archakas 
of the temple who performed their duties 
as arclakas. We are going to add tothe 


scheme a provision that so long аз they 
perform duties of archakas properly, so 
long shall they be undisturbed їп their 


occupation of these houses. 


That being so, we agree with the learned 
Judge that it is necessary to provide a 
scheme, and in the main (subject toseveral 
modifications which I shall mention), we 
confirm the provisions of the scheme 
which he bas laid down, I am going 
to readthem clause by clause showing the 
alterations that I make. Some of them are 
purely grammatical or in the interests of 
clearness. We will preface the scheme by 
a declaration that the lands belonging to the 
temple consist of item 1 of Schedule I and 
no more, and we, therefore, declare that those 
properties vest in the trustee for the time 
being to be appointed under the scheme. 

1. A trustee shall be appointed for the 
plaint temple to -manage its affairs and 
properties. There shall for the present be a 


single trustee. He shall be а Hindu but may 
belong to any caste or sect. 

2. The trustee shall hold office for a 
period of five years and shall be eligible 
for re-appointment after the expiry of that 
period. : ү 

3. Any vacancy, however, caused in the 
office of trustee, during the period of 
tenure or at its expiration, shall be filled 
by the Civil Court, having jurisdiction under 
section 92 of the Code of Civil Procedure, 
on application in that behalf by any person 
interested, 

4, АП the properties of the temple, 
moveable and imoveable, shall vest in the 
trustee and he shall take all necessary and 
immediate steps fer securing possessicn there- 
of on behalf of the temple. 

5. The trustee shall keep true and aceurate 
accounts of all moneys received and disbursed 
for and on account ofthe temple and shall 
produce the accounts whenever called for by 
the Court. | 

6. 'ТҺеассопп{з so kept by the trustee 
shall once in every year be audited by some: 
fit and proper person to be appointed by the 
Court referred to inclause 3 hereof, at such 
remuneration as the said Uourt shall fix, not 
exceeding Rs. 50. 

7. The income from the nam lands of 
Arjeneyaswami shall ba kept distinct from 
the income of the inam lands of Sri Kesava- 
swami and the application of them shall be 
subject to the following directions: 


(1) The income of the imam lands of An- 
jeneyaswami shall be applied in the 
first plaee to meeting the expense of 
the daily puja of Anjeneyaswami and 
in the next place to paying one-third ` 

, of the wages fixed for the archakas. 

(2) The income of the nam lands of Sri 
Kesavaswami and of the other pro- 
perties of the temple shall be applied 
in the first place to meeting the 
expense of the daily puja and special 

А festivals of Sri Kesavaswami and 
in the next place to paying the 
remaining two-thirds of the wages 
fixed for the archakas. 

(8) The trustee shall see to the per- 
formance of the daily puja and worship 
and also to the conduct of the special festi- 
vals in and outside the temple such as were, 
in vogue in this institution, and they may 
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also be enlarged so far as the funds per- 
mit. . 

(9) The defendants are the hereditary 
archakas of the temple and the first and second 
defendants as the present holders of the office 
shall each receive a remuneration of Rs. 25 a 


month to be paid to them by the trustee in’ 


lieu.of salary. This provision shall take 
effect as from the Ist of April 1914. The 
archakas shall retain possession and occupation 
of the houses within the temple compound 
so long as they continue in the office of 
the archakas. 

(10) The trustee shall not, withont the 
permission of the Court referred to in 
clause 3 hereof, sell or mortgage the 
temple building or properties nor grant a 
lease of any portion of the temple lands fora 
term exceeding five years. 

(11) The trustee shall collect the rents 
and profits of the temple properties and 
defray all the legitimate expenses connected 
with the temple. 

(12) The trustee shall take prompt steps 
to effect the urgent repairs needed for the 
temple premises and buildings and for the 
dwajasthambam a3 may be necessary or 
desirable consistently with the funds at his 
disposal. 

(13) The trustee shall not keep on: hand 
any large surplus not required for prompt 
disbursement but shall invest it for the benefit 
of the temple ‘in securities authorised as 
trust investments by the law for the time be- 
ing in force. 

(14) Liberty to apply to the Court is 
hereby granted to the trustee or to any 
person interested in regard to any matter 
arising out of this scheme өг seeking any 
modification thereof. 

We confirm the appointment made by the 
lower Court of Mr. Т. G. Krishngmurthi 
Pantulu of Gudivada as trustee. 

Appeal No. 152 of 1014 is dismissed with 
costs. The memorandum of objections is 
dismissed with costs. 

Appeal against Order No. 127 of 1914 is 
dismissed with costs. 

Srinivasa Atvencar, J.—TI agree. 

Appeal dismissed. 
Y.R,P. 
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ALLAHABAD HIGH COURT. 
Sgcoxp Сиу, АрРЕА:, No. 44 or 1915. 
May 4, 1916. 

Present: —Justice Sir George Knox, Кт. 
LAKHPAT THAKURAI, MAJOR, AND 
OTRERS—DEFENDANTS-—À PPELLANTS 
versus 
GURSARAN THAKURAL AND ANOTIIER— 


PLAINTIFFS— RESPONDENTS, 

U P. Land Revenue Act (III of 1901), sa, 233K, 111 
—Plea of bar, applicability of —Partition proceedings, 
persons not party to, not affected, 

A plea that a suit for possession is barred by 
section 283K of the Land Revenne Act, succeeds only 
against that person who wasa party to the partition 
proceedings but not against the person who was 
neither a party nor is shown to have had cognizance of 
them under section 111 of tho Land Revenue 
Act, 1901. [p. 275, col. 1.1 

Second appeal from the decision of the 
Additional District Judge, Gorakhpur, dated 


the 22nd September 1914. 


Mr. Ishwar Saran, for the Appellants. 

JUDGMENT.—The suit out of which this 
appeal arises was a suit brought by Adya 
Saran Thakurai and Gursaran Thakurai 
against -Lakhpat, Mahadeo and Suraj Bali 
Thakurai first party, Jai Mungal and three 
others second party aud Rozan Chandhri 
third party. The allegations contained in the 
plaint are that the ancestors of the plaintiffs 
hypothecated a 2-anna 2-pie share in 
Mouza Mohnapur to Bacha Thakurai and 
three others, ancestors of defendants, One- 
fourth of the consideration, it is said, be- 
longed to the ancestors of defendants first 
party, one-half to the ancestors of the 
defendants second party and the remaining 
one-fourth to the ancestors of defendants 
third party. Defendants second and third 
parties obtained sale-deeds of the entire 
mortgage share amounting to а 2-anna 2. 
pie share of the consideration of the docu- 
ment already mentioned. Subsequently de- 


‘fendants first party brought a suit for the 


recovery of their 1/4th amount of the con- 
sideration under the same document. Defend- 
ants first party got a decree on the 28th 
of May 1907 for sale of a 63-pie share 
out of the property in possession of de- 
fendants second and third party, but by 


some mistake a 2-anna 2-pie share was 
entered in the decree instead of the 61. 
pie share. On the basis of this wrong 


decree defendants first party got this entire 
2-anng 2-pie sbare sold by auction, bat 
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defendants second and third party got the 

decree subsequently modified and the 6% pies, 

substituted. ` 

` Mutation proceedings followed and on the 

6th of April 1910 the Collector of Basti 

decided that the names of defendants first _ 
party be removed against the 6j-pie share 

and that defendants second and third party 
must have their names recorded against the 
remaining l-anna and 7i-pie share. 

The plaint goes on to say that when the 
defendants second party, which L shall call 
for the sake of brevity Jai Mangal and 
others, saw that a 63-pie share out of the 
property mentioned in the sale-deed would 
pass out of their possession and be recorded 
in the name of Lakhpat Thakurai, they 
won over defendants first and third parties 
and by fraud got the name of Lakhpat 
Thakurai recorded against the 6i-pie share 
standing in the, name of Jai Mangal and 
others and got his name entered against 
another 6%-pie share, which was neither 
charged under the decree nor sold at auction, 
and further got the names of the plaintiffs 
removed therefrom. They then in order to 
strengthen their fraudulent and collusive 
steps made  Lakhpat Thakurai file an 
application for partition of the said 63-pie 
share as against Jai Mangal and others and 
Rozan third party and also as against the 
plaintiffs and others share-holders of a 5: 
anna +-pie share. Jai Mangal and others 
did not apply for partition. 

The plaintiffs got no information of the 
application for partition made by Jai Mangal 
and others and they, were no parties to the 
partition. The plaintiffs are entitled to recover 
63-pie share together with mesne profits 
from the defendants, who are in collusion 
“with each other and in wrongful possession 
of plaintiffs’ share. They accordingly sued 
for a decree for possession of a 61-рів' 
share and for recovery of Rs. 250 mesne 
profits and also for an order for costs and 
future mesne profits together with interest. 

All three sets of defendants filed written 
statements. In none of these written state- 
‘ments was апу .mention made of a plea to 
the effect that the suit was barred by 
section 233K of the Land Revenue Act. 
Some five months after filing the written 
statements it came somehow. to the know- 
ledge of the defendants that section 233K 
` gould be pleaded. They filed supplementary 
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statements stating that the share sued for 
was comprised in a 5-anna4-pie patti bagi 
manda which was publicly partitioned and the 
partition duly confirmed on 24th April 1913. 
The learned Snbordinate Judge held that 
plaintiff Nc. 1, viz, Adya Saran had no 
opportunity to assert his title or make any 
objection, he was, therefore, not barred and 
could maintain his civil suit as he was no 
party to the partition proceedings, and 
plaintiff No. 1 was also held to be entitled 
to future mesne profits and the plaintiff 
Adya Saran was given a decree to recover 
possession from Lakhpat and others of 3- 
алпа }-pie share together with mesne profits 
to be determined in the execution depart- 
ment. The suit of Gur Saran Thakurai was 
dismissed. An appeal was presented by Gur 
Saran Thakurai from this decree and all, 
the defendants first, second and third parties 
were arrayed as respondents. The provisions 
of section 233K of the Land Ravenue 
Act were raised in the pleas by the defend- 
ants first party, but the Judge found that 
they were not applicable to the case and 
held that the result of the mutation pro- 
ceedings instituted by the defendants first 
party was to dispossess the plaintiffs and the 
plaintiffs were entitled to recover possession 
of the 63-pie share from the defendants 
first party. 16 is unfortunate that the learned 
Judge did not stop here; he went on in his , 
judgment to say: “Їп view of the powers 
eonferred on Appellate Courts by the pro- 
visions of Order XLI, rule 33, and in order 
to avoid future litigation, I think, I should 
make provision for the recovery by defend. . 
ants first party of the share to which, 


- according to the decree in the former suit 


they are entitled.” This is 65 pies out of 
the 26 pies purchased by the defendants 
second and third party in satisfaction of the 
mortgage-debt. Acting on this view of the 
ease he dismissed the appeal of the defend- 
ants first party and confirmed the decree of 
the Subordinate Judge. He accepted the 
appeal of Gur Saran and decreed his claim 
for recovery of possession and mesne profits 
as against the defendants ficst party, Lakhpat 
Thakurai and others. Further he granted 
the defendants first parity a decree for 
recovery’ of possession of a 65-ріе share 
together with mesne profit; feom tha defend. 
ants second and third party. This decree was 
ex parte, 
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‚ So far from avoiding litigation the order 
of the learned Additional Judge has led 
to three appeals of which this is one. 
The defendants first party have brought 
this appeal, pleading that the suit is barred 
by section 233K. This was the only 
plea pressed at the hearing of the appeal. 
The plaintiffs alone were made respondents, 
so that the appeal lies between defendants 
first party and plaintiffs and no one else. 
It appears that Gur Saran Thakurai was 
a party to the partition proceedings, that 
he took no objection in these proceedings 
about the property in suit and so far as 
he is concerned and the property which 
is his, tiz., 3i-pie share the defendants’ 
appeal prevails. Adya Saran was nevera 
party to the partition proceedings and it 
has not been shewn that he had cognizance 
of them under section 111 of the 
Land Revenue Act of 1901. The plea 
taken against him does not apply and 
the decree of the learned Judge must 
be so modified that Adya Saran must not be 
made to suffer. It is unfortunate that no 
‘one appeared either for Gur Saran Thakurai 
or Adya Saran Thakurai. 

` The decree of the lower Appellate Court 
is set aside and that of the Court of 
first instance restored with proportionate 
costs. 


Decree set aside. 


LOWER BURMA CHIEF COURT. 

‚` Seconp Crvin Appear No. 35 or 1915. 
August 15, 1916. 
A _ Present:—Mr. Justice Ormond, 
Р МА KIN— APPELLANT 
versus 
MAUNG KYA WIN—Responpenr. 
Avansfer of Property Act (IV of 1882), s. 128— 

Gift, deed of—Attestation—Scribe, whether can be 
áttestor, 
. It is not necessary that an attesting witness should 
add the word “witness” after his signature. Prima 
facie the Writer's signature on @ deed is not that of an 
attesting witness, but if there is sufficient evidence 
to show that the writer signed not only asa writer 
but as an attesting witness after the execution of the 
document, there is no reason why he should not be 
considered as one of the attesting witnesses, 


Mr, Villa, for the Appellant. 
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Mr. P. N. Chari, for the Respondent. 

JUDGMENT.—This is a snit for posses- 
sion and the question in the case was 
whether a registered deed cf gift was 
benamt or not. The deed was admitted by 
the defendant but she pleaded that it was 
benami, that is to say, she admitted that 
16 would be a valid deed of gift if it 
were not benami. The Township Court 
gave the plaintiff a decree. On appeal to 
the District Court, Mr. Villa argued that 
the deed was not attested by two attesting 
witnesses and was, therefore, void under 
section 123 of the Transfer of Property 
Act; but he did not raise that question in 
his grounds of appeal in that Court; and 
the Judge, though he has referred to the 
fact that Mr. Villa argued the point, says 
he ‘could not entertain it. That forms the 
only ground in this appeal. 

There are two signatures on the deed, 
besides that of the executant, the donor, 
namely, that of the writer who subseribes 
his name .under the word ‘writer’, and 
another who subscribes his name under 
the word ‘witness’. Prima facie, therefore, 
the writer’s signature was not that of an 
attesting witness; but I see no reason why, 
if there was sufficient evidence to show 
that the writer signed not only as a writer 
but as an attesting witness after the exe- 
cution of the document, he should not 
be one of the attesting witnesses. It is 
not necessary that an attesting witness 
should add the word ‘witness’ after his 
signature. It resolves itself, therefore, into 
a case of a defendant admitting certain 
facts alleged by the plaintiff. In any case 
under Order XLI, rule 2, I should not be 
justified in entertaining that ground now, 
and this appeal must be dismissed with 
costs, 


Appeal dismissed. 
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MAUNG ВА GYAW v. HENG SENG & СО. 


LOWER BURMA CHIEF COURT. 
Srgciar, Отт, First AppgAL No. 11 or 1916. 
є Мау 18, 1916. 

Present:—Mr. Justice Parlett. 
MAUNG BA GYAW.-—PraiNTIFF — 
ÁPPELLANT 

versus . 
HENG SENG anp Co.—DzrgNpANTS— 


RESPONDENTS. 

Hire— Conversion—Damages. 

Where boats are hired out for a specific period 
and are.not returned, though domand is made after 
that period, the proper remedy is to sue for damages 
for wrongful conversion of the boats at that date, 
and no hire aceruing after such date can be claimed. 


Mr. Shaw, for the Appellant. 
Mr. Verlannes, for the Respondents. 


JUDGMENT.—Maung Ва Gyawsued Heng 
Seng & Oo. for Rs. 1,950, of which Rs. 1,500 
was four months’ hire of five cargo béats 
at Rs. 75 per month each, and Rs, 450 
damages for retention of two cargo boats 
for three months, calenlated at the same 
rate asthe hire. As regards the Rs. 1,500 the 
defence was that defendants could not take 
delivery of those five boats as they were 
nat fit for use. The Judge held this proved 
on the evidence and dismissed this part 
of the claim. Plaintiff appeals against 
the finding. A perusal of the evidence 
leaves, in my opinion, no doubt as to the 
correctness of this finding, and I dismiss 
Maung Ba Gywa’s appeal with costs. He 
was, however, granted a decree for Rs. 440 
damages, though exactly how that sum 
was arrived at is not clear. Heng Seng Co., 
have appealed against this decree in Special 
Civil First Appeal No. 5 of 1916. It appears 
that the agreement was for the hire of 10 boats 
at Hs. 75 per month each for four months, 
and that five were taken delivery of by 
the defendants on or before 15th January 
1915, of which the hire up to 15th May 
has been paid. Three of the boats were 
returned to plaintiff on that date. The 
defendants allege that the remaining two 
were returned on 318% May, and they had 
paid Rs. 75 into Court, being hire for half 
a month beyond the contract time. An 
issue was framed as to how long these 
- boats had been retained by defendants and the 
Judge found that they had been retained up 
to the time the suit was decided, and 
awarded damages as above. Defendants’ first 
objection is that plaintiff's proper remedy 
was to sue for damages for wrongful con- 
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version of the boats after the date when their 
return was unsuccessfully demanded (12th 
June, vide Exhibit B), the measure of damages 
being the value of the boats at that date 
and that he could claim no hire ag 
accruing after that date. lt appears to 
me that this contention is in accordance with 
this Court’s ruling in Ebrahim Ahmed Mehter 
v. Samuel Balthazar (1) and that hire could 
at most be claimed up to 12th June. The 
next objection is that on the evidence it 
should be held thatthe two boats had been 
returned to plaintiff on 31st May and 
nothing was due beyond the Rs. 75 paid 
into Court. 

No doubt it was for defendants to prove 
the return and they have produced evidence 
of the fact, and though it may not be very. 
strong itis, I consider, such as to reqiure 
answering by the plaintif, and the 
evidence which is offered in answer ta 
it is, to my mind, such as it is impossible 
to accept at all. As early as 18th June, 
when their return was demanded, defendant 
wrote (vide Exhibit I) that the boats had. 
been returned on 3186 May; there appears to 
have been no reply to this., During the suit, 
however, namely, on 4th September, plaint. 
iff alleges he saw them lying at defendants’ 
mill. Instead of taking any sufficient steps 
to establish the facts and to get defendants” 
explanation, he goes there with a constable, 
who, of course, cannot identify them at all, 
and one Maung Pyu, who only professes to 
have identified one of them. The whole 
proceeding strikes me as а hole and corner 
affair to which it is impossible to-attach any 
credit. The probabilities appear to me to 
be all in favour of the defendants, and 
plaintiff seems to have taken advantage of 
their omission to get a receipt for the boats. 
In my opinion plaintiff's suit should have 
been decreed for only the Rs. 75 paid into 
Court and I allow the appeal, modify the 
decree to one for Rs. 75 without costs and 
order Maung Ba Gyaw to pay Heng Seng 
& Co. costs in Special Civil First Appeal 
No. 5 of 1916. : 

Appeal dismissed; Decree modified. 


(1) 84 Ind. Cas. 297. 
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J ‚ ALLAHABAD HIGH COURT. 
< Seconp Отуз Arrear No. 1050 or 1915. 
October 20, 1916. 

Present: --Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. О, Banerji, Кт. 
Musammat HUMMI AND ANOTHER— 
DEFBNDANIS—À PPELLANTS 

- versus 
AZIZ-UD-DIN-—PrAINTIFF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 96, О. LX, 
т. 6, О. XVII, т. 
defendant—Ex parle decree—Restoration, application 
for—Remedy— Appeal, second, against decree—Question 
of non-appearance at hearing, whether cam be considered, 
š When the defendant fails to appear on an adjourned 
‘date, itis the duty of the Court to hear sufficient 
evidence on the plaintiff's side to justify the granting 
. of the relief claimed and pressed for. [p. 278, cols. 
.l & 2; p. 279, col L] 

Where a decree is made in the absence of the 
defendant, it must be deemed to have been made 
ew parte and if the defendant complains that the 
decree should not have been made in his absence, 


his only remedy is to apply to have it set aside and- 


the case restored but he is not entitled in an 
appeal against the decree under section 96 of the 
Civil Procedure Code, 1908, to gointo any questions 
connected with his non-appeararice at the hearing. [р. 
278, col. 2.] 

Second appeal from the decision of the 
District Judge, Agra, dated the 12th of 
April 1915. “ls 


FACTS of the case appear fully from 
the judgment of the Hon’ble Chief Justice 
‘and from the following extract from the 
judgment of the lower Appellate Court: — 

"The plaintiff sued the defendants for 
possession of a house. 
3rd December 1914 made in the presence 
of the parties the case was fixed for the 


19th January 1915 for final hearing. The: 


ease was taken upon the 19th of January. 
The defendants failed to appear. The 
plaintiff produced three witnesses in support 
of his claim and the learned Munsif wrote 
and delivered his judgment on the same 
day. At2 p.m. on the 19th an affidavit 
was filed by á«person who called himself 
the patrokar of the defendants, in which 
he said that when the case was called on 
for hearing he went to bring the defendants’ 
Vakil but had not succeeded in finding him 
when’ the case was decided. The. applica- 
tion to have the case restored was dismissed 
by the learned Munsif and the defend- 
ants appeal both from that order of dis- 
missal and’ from the desree passed in favour 
of the plaintiff. It is admitted by the 
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learned Pleader for the appellants that on 
the record as it stands. the decision of the 
lower Court was correct, and the only ground 
taken by him in arguing the appeal is that 
the learned Munsif should not have decid- 
ed the case in the absence of the defendants 
and in any ease should have restored the 
suit. . , . . It is to be. noted 
that in the affidavit itis not alleged that 
the Pleader was engaged in any other case 
or that there were "any special reasons 
why he could not attend. It is also to be 
noted that the affidavit was mot filed until 
2 P. м. on the 19th. I would hold, therefore, 
that the lower Court was right in pro- 
ceeding to try the case in the absence of 
ihe defendants and that the defendants 
are nob entitled to have the case restored to 
the file. The appeals are dismissed with 
costs." 

The defendants thereupon filed a second 
appeal against the decree of the District 
Judge dismissing the appeal against the 
original decree. 

The appeal came up for hearing before 
Sir George Knox, J. on the 5th of July 
1916, who. referred the appeal to a Bench of 


- two Judges. 


On the appeal coming up for hearing 
before the Chief Justiva and Justice Sir Р. О. 
Banerji, 

Mr. S. К. Dar, for the Appellants, con-: 
tended that the learned Munsif ought not 
to have decided the case on the merits in 
the absence of the defendants and that the 
admission by the appellants’ Pleader in the 
lower Appellate Court, if any, was not bind- 
ing upon them and did not affect the merits of 
the case. The learned Munsif ought to have 
entertained the application for the restora- 
tion of the ease and on his failure to do so 
the appellants were entitled to prosecute their 
appeal on this ground in the first Appellate 
Court and also in the High Court. He re 
ferred to Order IX, rules 6 and 13, and 
Order XVÍI, rule 2, of the Civil Procedure 
Code, 1908. 

The Hon'ble Mr. Naryaan Prasad Asthana, 
for the Respondents, was not called upon. 


` JUDGMENT, 

Ruicuaups, O.J.—The facts out of which this 
appeal arises are shortly as follows. The 
suit was one for possession of a house, 
The lóth of September 1914 was fixed for 
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the hearing. On that day the case was 
adjourned for the convenience of the Court. 
The 3rd of December was fixed for .the 
adjourned hearing. On that day the plaint- 
iff was not ready and asked for an adjourn- 
ment. This application was granted and 
the 19th of January 1915 was fixed. Upon 
that day the plaintiff appeared with his 
witnesses. Some witnesses for the de- 
fence had been summoned, butneither the 
defendants nor their Pleader attended. The 
Court thereupon heard evidence on behalf 
of the plaintiff, sufficient in its opinion to 
justify a decree being granted. Later on 
in the afternoon an application was made 
on behalf of the defendants for restoration 
of the case. On the 6th of February this 
application was refused, the Munsif being 
of opinion that he had no jurisdiction to 
restore the case. The defendants preferred 
two appeals, one against the decree and one 
against the order rejecting the application 
for restoration, Both these appeals were 
heard at the same time. The learned District 
Judge dismissed the appeal against the order 
rejecting the application for restoration, on 
the ground that the defendants had no saf- 
cient cause for their absence. He also 
dismissed the appeal against the decree. The 
present second appeal is against the decree 
of the District Judge dismissing the appeal 
against the original decree, It is contend- 


ed that the Munsif ought not to have dis. | 


posed of the case in the absence of the 
defendants, and it is also contended that 
it was open to the defendant in the lower 
Appellate Court as also in this Court to 
prosecute his appeal upon this ground. In 
my opinion this contention is not correct. 
Order XVII, rule 2, provides as follows: 
“Where on any day to which the hear- 
ing of a suit is adjourned, the parties ог 
any of them fail to appear, the Court may 
proceed to dispose of the suit in one of 
the modes directed in that behalf by Order 
IX or make such order as it thinks fit.” 
Order IX, rule 6, provides as follows: "Where 
the plaintiff appears and the defendant does 
not appear when the suit is called on for hear- 
ing, then if it be proved that the sum- 
mons was duly served, the Court may pro- 
ceed ex parte.” Applying the provisions of 
these two Orders to the preserit vase it 
seems to me that when the defendants 
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failed to appear, it was the duty ОЁ the 
Munsif to hear sufficient evidence on the 


. plaintiff’s side to justify the granting of 


the relief claimed and pressed for. Order 

IX, rule 13, provides that “In any case in 

which a decree is passed ex parte against a 

defendant, he may apply to the Court by 

which the decree was passed for an order 

setting it aside.’ In my opinion once the 

Munsif had made the decree in the absence 

of the defendants, he must be deemed to 

have passed his decree ex parte and if the 

defendants complained that the decree should . 
not have been made in theirabsence, the 

only remedy was to apply to have it set 

aside and the case restored. They could, 

no doubt, challenge the decree by way of 

appeal (section 96) upon the ground that 

the evidence which the plaintiff had ad. 

not sufficient to justify the 

decree, but they were not entitled in an 

appeal from the decree to go into any ques: 

tion connected with their non-appearance at 

the hearing. Section 96 must be read in con- 

junction with the rules. The Munsif, upon the 

application being made to set aside the decree, 

ought to bave heard the application upon its 

merits and to have decided whether or not the 

defendants had sufficient reason fòr being 

absent. If the Munsif decided against ræ 

storing the case then an appeal lay to the 
District Judge. On the other hand, if he 
had restored the case no appeal lay and the 
case would have been re-heard. It seems to 

me obvious that the proper way for the 
defendants to have the question that their 
absence could be justified decided was by an 
application tor restoration. If the Munsif 
decided against them they had an appeal. 

They ought not to have this remedy and at 
the same time to be able to raise the same 
question by appeal against the decree ite 
self, In my opinion the present appeal 
is without force and should’ be dismissed 

with costs. 


Влмевл, J.—I also am of opinion that this 
appeal should be dismissed. The appeal 
has been preferred against the decree of 
the Court below, dismissing the appeal which 
the appellants preferred to that Court from 
the decree of the Court of first instance, 
Assuming that that decree was a decree ей 
parte, an appeal lay tothe District Judge from 
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the ea parte decree under the provisions of 
section 96 of the Code of Civil Pro- 
cedure. Such an appeal was preferred 
by the present appellants and the learned 
Judge went into the merits and came to 
the conclusion that the decree of the Court 
of first instance, upon the evidence before 
the Court, was correct. The present appeal 
which is a second appeal from that decree 
is, therefore, without any merit. If it 
be said that the decree made by the Munsif, 
was not а decree ех parte the same result 
follows, as on the merits the learned Judge 
of the Court below found that the appel- 
lants had no case and the claim of the 
plaintiff was established. In this view [ 
do noi deem 16 necessary to decide whether 
the decree made in the suit was what is 
called a decree ex parte. Were I to express 
an opinion on the point I should thave no 
hesitation in concurring with the learned 
Chief Justice that under Order XVII, rule 
2,the procedure which the Munsif ought 
to have followed was that preseribed by 
Order IX, rule 6, and the Munsif should 
have decided the case in the absence of 
the defendants upon such evidence. as the 
plaintiff adduced. In that case the defend- 
ants would be entitled to apply for the 
setting aside of the ex parie decree under 
rule 9, Order XIII. As they made such an 
application, the Munsif ought to have en- 
tertained it and considered whether the de- 
fendants had sufficient reason for their 
absence at the hearing of the suit. How- 
ever, that question does not arise in the 
present appeal. They also had the right 
to appeal on the merits from the ex parte 
decree and they preferred the appeal with 
which we are concerned in this case. For 
the reasons I have already stated this appeal 
must fail, я 

By тне Court.—The order of the Court is 
that the appeal is dismissed with costs. 


Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Оту. Appeat No. 39 or 1916. 
June 21, 1916, 

Present:—Mr. Justice Ormond. 

ALI ASGHAR—P arntivw—A PPELLANT 
versus 
MI KRA HLA U-—DzrENDANT— 


RESPONDENT. 

Muhammadan Law—Restitution of conjugal rights— 
Apostacy of wife, effect of. 

A Mahomedan cannot get а deciee for restitution 
of conjugal rights against a wife who has apostatised 
from Mahomedanism. [р. 279, col. 2; p, 280, col. 1.] 

Hussain Unwar v. Fatima Bee, (1885) S. J. L. B. 368, 
followed. 

Kwmal Sheriff v. Mi Shwe Ywet, (1875) S. J.L, 
B, 40, referred to. 

Mr. J. Е. Lambert, for the Appellant. 


` Maung Gyt, for the Respondent. 


JUDGMENT,.—The plaintiff, a Mahome- 
dan, sued for restitution of conjugal rights. 
The Township Court gave him a decree, but, 
on appeal, the District Judge found that there 
was no marriage and that the plaintiff had 
bought the girl for a temporary purpose. The 
defendant is a Burmese Buddhist, 

The plaintiff's case is that at the time of 
the marriage the defendant was converted to 
the Mahomedan religion and was married to 
him according to Mahomedan rites. 

It is not clear what the defence really is. 
The written statement states that there was 
no marriage ceremony and no marriage. But 
it is clear that the defendant, after living with 
the plaintiff for seven days, left him on the 
ground that she refused to become a Mahome- 
It is not contended by the plaintiff's 
Advocate that a marriage between a Mahome- 
dan and a Burmese Buddhist is valid. Ac- 


“cording to the decision in Hussaam Unwar v. 


Fatima Bee (1) a Mahomedan cannot get а 
decree for restitution of conjugal rights 
against his wife who has apostatised from 
Mahomedanism. I am referred to the case of 
Китай Sherif v. Mi Shwe Ywet (2). In that 
case a Burmese woman professing the Buddhist 
faith but who, at the time of her marriage, 
simulated conversion to Islam, and was 
married with Mahomedan ceremonies, was 
estopped from saying that she was still not a 
and she was not alloweda 
divorce, there being no fault established on her 
husband's side. That case was not cited in 


(1) (1885) S. J. I. B. 368, 
(2) (1875) 5. J. L. B. 49. 
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Hussain Unwar’s case (1). which was decided ten 
years later. I doubt if a Burmese womar, who 
is converted to Mahomedanism for the pur- 
pose of a marriage with a Mahomedan, can 
by estoppel be placed in a worse position 
thanif she had been a real Mahomedan at 
the time of the marriage. In Hussain Unwar's 
case (1) it was admitted that an apostate 
Mahomedan wife by her apostacy cancels 
the marriage. 

If the plaintiff's case is true that the de- 
fendant was married according to Mahomedan 
ceremonies and became a Mahomedan, she 
has apostatised andthe marriage is thereby 
cancelled. 1f the defendant's case is true that 
she never became a Mahomedan and was not 
married according to Mahomedan ceremonies, 
the plaintiff's Advocate admits that there 
would be no marriage. Jn either case, there- 
fore, the plaintiff is not entitled to restitution 
of conjugal rights. 

This appeal is dismissed with costs. 


Appeal dismisse !. 


PATNA HIGH COURT. 
APPEAL FROM- ORIGINAL ORDER Мо, 20 or 1915. 
August 9, 1916. 
. Present:-—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
GAJADHAR PRASAD SINGH alias GAJO- 
` SINGH-—JUDGMENT-DEUTOR— APPELLANT 


versus E 
ARJUN DAS AND orHERS—DEOCREE-HOLDER3 
— RESPONDENTS. 


Civil Procedure Code (Act V of 1908, s 47— 
Allegation of misappropriation of moveables attached 
in collusion between decree-holder and Court amin— 
Enquiry in evecution—Separate suit. 

Allegitions of misappropriation of attached 
moveables by the decree-holder acting in collusion 
with the Court amin should bo onquired into under 
section 47, Civil Proceduro Code, and the party 
complaining should not be referred to a separato, 
suit. . ` 


Appeal from an order of the Additional 
Subordinate Judge, Monghyr, dated the 12th 
and 14th December 1914. 


OASES. - #1916 


Mr. Р. В. Dasand Babus Ganesh Dutt Singh 
and Jogesh Chunder Roy, for the Appellant. 

Rai Purnendu Narayan Singh Bahadar, for 
the Respondents. 


_JUDGMENT. 


Cuamier, C. J.—This purports to be an 
appeal against orders passed by the Addi- 
tional Subordinate Judge of Monghyr, dated 
December 12th and  l4th, 1914. The 
learned Counsel for the appellant professes 
himself quite unable to understand the 
meaning of the order of December 14th, 
which is: “The execution case is dismissed, 
Attachment subsisting.’ No reason has 
been shewn why we should set aside this 
order. Apparently it means that the applica- 
tion for attachment and sale of immoveable 
property is to stand dismissed, but that the 
property is to remain under attachment. 
Whatever may be the meaning of it, the 
appellant does not now desire that the 
order of December 14th should be set 
aside. 


The order of December 12th rejects an 
application made by the judgment-debtor for 
an enquiry into certain allegations made by 
him first ina petition dated May 7th, 1914, 
and afterwards ina petition dated August 
18th, 1914. It appears that the decree- 
holders in execution of their decree applied 
for the attachment of a quantity of cut crops. 
The judgment-debtors allege that ће peon 
of the Court, armed with a warrant of 
attachment, went to the threshing-floor and 
attached approximately 2,800 maunds of 
grain, valued at Rs. 9,500 or more, that the 
decree-holders, in collusion with the peon 
of the Court, made away with the bulk of 
the property which had been attached and 
the peon put up for sale only 74 maunds. 
The judgment-debtors asked in their first 
petition for an enquiry into these allegations 
and they prayed that ifit was found that the 
decree-holders had made away with over 
2,700 maunds of grain, they should be 
debited with the cost of the same. This 
allegation was repeated in a petition of 
August 18tb, in which they said that the 
decree-holders, in collusion with the peon 
of the Court, had mis-appropriated about 
2,726 maunds of grain with evil motives 
and in order to derive improper benefit 
therefrom and that they had induced the 
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peon of the Court to make a false report to 
the effect that only 74 maunds had been 
attached. The Subordinate Judge declined 
to enquire into these allegations, but he 
‘made a remark which suggests that he did 
not believe that there was any truth in them, 
He referred the judgment-debtors to a 
regular suit. The judgment-debtors have 
appealed. They contend that the matter is 
one which should be enquired into under 
section 47 of the Code of Civil Procedure. 
In my opinion the contention of the judg- 
mént-debtors is correct If their allegations 
are true, the decree-holders have, by means 
ofan abuse of the process of the Court, 
taken possession of a large quantity of grain 
placed under attachment, which ought to 
have been sold in execution of the decree. 
The Court cannot -possibly allow a deeree- 
- holder in execution to seize the property of 
his judgment-debtor and not to account for 
it. In my opinion evidence should have 
been taken anda proper enquiry held. The 
case appears to me to fall within the terms 
of section 47 of the Code of Civil Procedure. 
I would allow this appeal, set aside the order 
of the Subordinate Judge dated December 
12th, 1914, and direct that an enquiry be 
héld into the allegations made by ithe 
.judgment-debtors. The deeree-holders must 
pay the costs of this appeal. Hearing-fee 
two; gold mohurs. 


SAARFUDDIN, J.—I agree. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp O:vin ApPEAL No. 882 or 1915. 
June 23, 1916. 

Present: Mr. Justice Walsh and 
Mr. Justice Sunder Lal. 

DULLA, MAJOR, AND ANOTHER —— PLAINTIFFS 
— APPELLANTS 
versus 
SHIB LAL—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47 —Suit 
against legal vrepresentative—Lagal representative, if 
party within manang of s. 47—Objections by such 
representative, when to be  mude—8Separate suit, if 
maintainable, А 

A person who comes on the record às #төргөѕоп. 
tative of the judgment-debtor is а party within the 


Suit for 
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meaning of the word used in section 47. Therefore, 
an objection taken by a person in execution, who has 
been impleaded asa representative of the principal 
debtor in tho suit, to the effect that the property 
attached in satisfaction thereof is his own property 
and not heldby him as such representative, is a matter 
cognizable only under section 47 of tho Civil Proce. 
dure Code, 1908, and can not рэ tho subject-matter of 
a separate suit. Гр, 282, cols. 1 & 2; p. 233, col. J.] 

Second appeal from the decision of the 
Subordinate Judge, Muttra, dated the 16th 
March 1915. 


. Messrs. Narayan Prasad Ashthana and 
Baleshwar: Prasad, for the Appellants. 


Mr. Guizarilal, for the Respondent. 
JUDGMENT. 


Wasa, J.—In this case one Ram Lal 
and his mother executéd a promissory пође. 
In i904 а simple money decree was obtained 
by the creditor against the mother and 
against the estate of Ram Lal then deceased 
or rather against his two brothers Dulla 
and Dhani Rum, the present plaintiffs, who 
were sued as representatives of the estate 
of Ram Lal. After various assignments 
which are not necessary to spscify, the 
present defendant purchased the property 
in question under the decree in execution 
proceedings. It is not disputed that, at any 
rate in this suit, at the time of the sale 
which took place in execution proceedings 
in 1903, the property which the present 
defendant bought was the property of the 
present plaintiffs, the two minor brothers 
of Ram Lal, and was not part of the estate 
of Ram Lal deceased, that is to say, it was 
property which the decree-holders could 
not attach, could not sell,and in respect of 
which the purchaser obtained no title. In 
the year 1914 the two plaintiffs, one of them 
having obtained his majority, brought this 
possession of the property, The 
first Court held that they were entitled to 
it. The second Court held that they were 
not because it had been purchased by the 
defendant for good consideration without 
notice. From that latter judgment this appeal 
was brought and came before me. Prima 
facie it seemed to me that the decision of 
the lower Appellate Court could not stand. 


‘In the ordinary case if A sells B’s property 


and C purchases 16, ibis uo answer when B 
comes for that property for C to say that 
he bought it in good faith and without 
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notice. It is quite clear that the reasons 
given in the judgment of the lower Appellate 
Court are not sufficient to support the 
decree. The point is taken on behalf of the 
respondent that the sale having taken place 
by the order of the Court under section 47 
which was formerly section 244 and the 
present plaintiffs being parties .to the suit 
in which that execution proceeding took 
place, they could not sue but were bound 
to object to the sale at the time- under 
section 47. It seemed to 
answer to that was that they were only 
on the record in the suit as legal represen- 
tatives of another person and could not 
be said to be parties to the suit in which 
they had not a shadow of interest and in 
which no order could be made either against 
them ог their property. It was urged, 
however, for the respondent that the matter 
was covered by authority and eventually 
with the consent of the Vakils appearing 
both for the appellants and respondent, I 
invited my brother Mr. Justice Sunder Lal 
to assist me. The result was that three, 
if not more, authorities were cited to which 
1 will refer in a moment. But before I 
do sol want to make it clear that asa 
result of conferring with my brother Justice 
Sunder Lal, І have made an order formally 
referring the appeal to a Bench of two 
Judges, and the acting Chief Justice refers 
it to this Bench. 1 should like to say that 
I myself was content to act upon the 
consent given at the Bar. Three authorities 
which are necessary to refer to are, Basti Ram 
v. Fattu (1), Seth Chand Mal v. Durga Dei 
(2) and Punchanun Bundopadhya v. Rabia 
Bibi. (9). The turning point of those cases 
is this, that a person who comes on the 
record asa representative of the judgment- 
debtor isa party within the meaning of 
the word used in section 47, 
difficulty is got over all the rest follows. 

The moment he is a party the consequences 
of his being a party follow upon that 
conclusion. The result is that what appears 
to be the’ last decision on the point, namely, 
Punchanun Bundopadhya v. Rabia Bibi (8) 


(1) 8 A. 146 (F. В.); А. W. N: (1886) 37. 
(2) 12 A. 313 (F. B.); A. W. N (1890) 187. 
(8) 170. 11. 
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me that the 


Once that 
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is decisive on this matter. In that case it 
was laid down, following the principles 
already established by the earlier decisions. 
of this Court, that an objection taken by a. 
person who has become the representative 
of the judgment-debtor in the course of 
the execution of a decree, to the effect that 
the property attached, in satisfaction thereof 
is his own Property and not held by: 
him as such representative, is a matter. 
cognizable only under section 244 of the. 
Code of Civil Procedure and not the subject- 
matter of a separate suit. The result is,. 
therefore, that the judgment of the lower 
Appellate Court is right. It seems to me: 
that there might have been some reason. 
io question whether in this particular 
instance the mother, being a party herself 
to the original liability and personally 
liable under the decree, was a suitable 
guardian of the minor. 1 do not think it. 
is ppen to us to deal with the point in 
this suit. Nothing we decide will prevent 
the minorsfrom taking such steps as they: 
may be advised to set aside the sale undér 
the decree. The appeal is dismissed with 
costs, including fees in this Court on the 
higher scale. 

SUNDER Lat, J—I just want to add only. 
a few words in this case. The decree 
against the present plaintiffs was as legal 
representatives of Ram Lal. They them. 
selves were not personally liable under the 
decree, for а decree like this is passed in 
the case under section 52 of the Code of 
Civil Procedure. Ifthe representatives are 
unable to account for the assets received 
by them of the estate of the deceased, 
they are held personally liable so that in 
a case like this, although the defendant is 
made a party to it as а legal representative, 
he may under certain circumstances 
be made personally liable for the decretal 
amount. In the case of Seth Ohand Mal у. 
Durga Det (2) the question was whether 
an objection by that legal representative 
against whom a decree had been passed as 
assets-holder to the effect that the property 
was not liable to sale because it was his 
own personal property, was & question which 
must be determined under section 244 of 
the Code of Civil Procedure of 1882. The 
Full Bench of this Court held that the 
matter was one which was fully covered by 


° 


Vol, XX x VÍ] 
BHAGLOO SHAH 0, MAHADEO}CHAUDHURI. 


‘section 244 of the Code. If for one purpose 
the representatives on the record can 
be made personally- liable, the Court held 
that they were legally liable for any 
other purpose and that the Court would 
‘adjudicate in the case whether the property 
was part of the estate of the deceased or 
their own personal property. It would be 
necessary under section 52 of -the present 
Code for the Court to decide such a question 
if ever it was raised in the case.“ The matter 
is governed by the view of the Full Bench 
and the objection ought, therefore, to have 
been raised in proceedings under section 47 
of the Code (which corresponds to section 
244 of the old Code). This bas been the 
practice of this Court since a long time and 
following that practice I think that the 
order made by my brother Mr. Justice 
Walsh ‘is fully sustained by the rulings of 
this Court. The other point raised by 
Munshi Narain Prasad is equally supported 
by the. other Full Bench ruling, namely, 
Basti Ram v. Fata (1). In that case the 
judgment-debtor’s oceupancy holding was 
sold in execution of a decree and purchased 
by а purchaser. The judgment-debtor 
brought a snit for the recovery of the 
holding from the purchaser on the ground 
that the sale was perfectly illegal under the 
Agra Tenancy Act. It was held in that 
ease that the question involved was one of 
‘the nature referred to in section 244 and 
is determinable only by order of the Court 
executing the decree. The purchaser was 
entitled to the benefit of the adjudication 
between the decree-holder and the judgment- 
debtor. Following the decision in that 
case, if the judgment-dehtors had raised the 
objeetion now urged by them and failed, the 
decision arrived at in that case would have 
been available for the benefit of the purchaser. 
The fact that he did not raise any objection 


places the judgment-debtor in no better 
position. I think, . therefore, that their 
contention is not  maintainable. I agree 


with the order of my learned brother. 


By тне CouRm1-- The order of the Court 
“is that the appeal is dismissed with costs, 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2114 
oF 1915, 
June 14, 1916, 
Present:—Mr. Justice Atkinson. 
BHAGLOO SHAH-—DEFENDANT 
lst PARTY— APPELLANT 
versus 
MAHADEO CHAUDHURI AND OTHERS-— 
PLAINTIFFS AND DEFENDANT 2ND PARTY 


— RESPONDENTS. 

Bjectment—Suit to eject from part of holding— 
Plaintiff not entitled to immediate possession—Acquies- 
cence—~Acceptance of rent from transferee—Suit for 
ejectment, maintainability of. 

A suit for ejectment must be forthe whole and not 
for a part of a holding. [p. 284, col. 1.] 

An action for ejectment is based on the right 
to immediate possession, so that a plaintiff who 
has опу a reversionary right in the holding cannot 
sue for ejectment, [p. 284, cols, 1 Ф 2,] 

Raj Kishore Awasti v. Jadu Nath Basak, 11 C, W, N; 
828, dissented from. 

, Acceptance of rent from the transferee of a 
holding by the thicadars of the plaintiff amounts to 
a recognition of and acquiescence in the transfer and 
isa bar toa suit for ejectment, [p. 284, col. 2.] 


Appeal from a decision of the District 
Judge, Mozufferpore, dated the 8th June 1915. 

Messrs. Lachminarayan Singh, Baidyanath 
Singh and Raz Gursaran Pershad, for the 
Appellants. ` 
` Мг. Atul Krishna Hai, for the Respond- 
ents. 

JUDGMENT.—This is an aotion for 
ejectment from a certain plot of land con- 
taining 2 kathas 23 dhurs, within the 
Municipality of Muzafferpore, and whick 
the defendant No. 1 purchased from de~ 
fendant No. 2 onthe 8rd July 1907. The 
ground on which the ejectment is based 
is, that the holding was a non-transferable 
holding, and that there was no custom 
prevailing on the estate recognising transfer- 
ability. I give just a few facts in con- 
neotion with the history of the case, 

The lands sought to be recovered in this 
ejectment form part of a larger holding, 
which contained 4 kathas 11 dhurs, and 
was let originally by the plaintiffs to Khedi 
Pasban. He, it appears, disposed of the 
entire 4 kathas 11 dhurs to defendant No. 2, 
who subsequently sold 2 kathas 8l  dhurs 
io other purchasers and the balance, namely, 
2 kathas 21 dhurs he retained and the 
same was long afterwards transferred to the 
defendant No. 1 by defendant No. 2 on the: 
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3rd of July 1907, and the plaintiffs seek to 
recover only that part of the original hold- 
ing which is now in the defendant No. 
Рв possession. The original tenancy now 
appears to have been altered or varied in 
many of its terms after the holding was 
split up. The plaintiffs have let the lands 
to the defendants of the third party under 
a lease dated the 2nd of December 1906, 
and by that lease nothing is reserved to 
tbe plaintiffs over and above the payment 
of rent, save certain timber rights, and 
the lessees are entitled to all the tenant- 
ed lands and to the rent aeoruing there- 
from. The lease is for & term of ll years 
from the 2nd December 1906, and is still 
current, and consequently it appears that 
plaintiffs are only entitled to a reversionary 
interest in the landssought to be recovered 
on the expiration of the said lease. In 
paragraph 8 of the defendant No. Ts 
written statement, it appears that since he 
purchased the property in July 1907 he 
bas paid rent to the thicadars as the re- 
presentatives of the plaintiffs, and that 
such rent has been accepted, notwithstand- 
ing that the holding is alleged to be non- 
transferable. The Municipality of Muzaffer- 
pore have extended their boundary so as 


to inelude this small plot of land purchased’ 


by defendant No. 1. It is contended, tin 
the first place, that the Bengal Tenancy 
Act has no application to the present case, 
inasmuch as this island situated ina Munici- 
pality. But, in my opinion, that conten- 
tion is not “well: founded. 
at what was the condition of things prevail- 
ing atthe time of the original letting, and 
clearly the land was originally let for.the 
purpose of cultivation, In my opinion the 
plaintiffs are not entitled to succeed in this 
action for three reasons. 


First of all, they seek only to recover a 
part of the holding as originally created, 
and it is well-established that in a suit 
for ejectment one must eject as to all and 
not as to a part. 

- Secondly, the plaintiffs must fail because 
they are not now entitled to possession of 
the property they seek to recover. 
action for ejectment is based on the right 
to immédiate possession. "This- suit was 
brought on the 29th of July 1913, and the 
lease referred to in favour of the defend. 
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ants ofthe third party is still outstanding" 
Therefore, in my opinion, the plaintiffs, only 
having а reversionary interest in this small 
plot of land as part of a larger holding, 
are not now entitled to recover possession, 
and the case referred to as Raj Kishore 
Awastó v. Jadu Nath Bysuk (1) and the 
observation of the Chief Justice therein does 
not appear to me to bea correct statement 
of law. °“ 

Thirdly, I think the plaintiffs are not 
entitled to succeed because they bave .let - 
the land to £hicadars as middlemen land- 
lords. The defendants of the third party 
have been in receipt of and have accept- . 
ed rent from defendant No. 1 since the 
date of the transfer to him. And thus it 
must be held that the thicadars have re- 
ecgnised by their conduct and acquiesced 
in the transfer made to the defendant'No. 1 
by the defendant No. 2,and the plaintiffs, 
having pub the thicadars in the position 
in which they have done, are, in my opinion, 
bound by their actions and conduct. 
Consequently for these reasons, in my opinion, 
the action must fail. 

I reverse the order on appeal and dis- 
miss the action with costs in all Courts. 


Appeal allowed. - 
(1) 11 C. W. N, 828, 


MADRAS HIGH COURT. 
Sgcox p Отт, Appear No. 265 or 1915. 
November 24, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Кт. 


K. RANGAPPA AND orHERS—DEFENDANTS | 


Nos.1 то З —AÀrPELLANTS 
versus 


-KARNAM BHIMAPPA—PrAINTIFF— 
RESPONDENT. 
` Religious Endowments Act (XX of 1868), ss. 7, 9,. 
ІО, 12~Devasthanam—Committee, appointment of — 
Revenue re-distribution of taluks—Lands of temple, 
assignment of, to different taluks—Jurisdiction of Ooms 
mittee. 

“A Committee appointed under section 7 of the 
Religious Endowments Act for a temple in апу” 
particular division or district does not cease to have 
jurisdiction over that temple by reason of the assign- 
ment ofits lands to a new division in а re-distribution : 
of révenue limits, aud the Committee of the latter 
division has no power to appoint trustees for the 
temple. [p. 285, cols. 1 & z.] 
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Second appeal against the decree of the 
District Court, Bellary, in Appeal Suit No. 
92 of 1914, preferred against that of 
the Additional District Munsif, Репи. 
konda, in Original Suit. №. 16 of 1913 
(Original Suit No. 1502 of 1911 on the file 
of the Court of the Principal District: Munsif 
of Penukonda). 

Mr. L, 4. Govindaraghava Aiyar, for the 
Appellant. : 

Mesars. P. Chenchiah and dA. Venkataraya- 
liah, for the Respondent. 


JUDGMENT.—This is a suit by the 
plaintiff who professes to be the dharma- 
. Ката of the Sri Anjaneyaswami Temple 
at Jagguparthi, to eject the defendants from 
certain lands which are alleged to belong to 
the temple. The lands in question originally 
belonged to the Rayadrug íalug. But it 
appears that there was a re-distribution of 
lalugs in 1894, and in that re-distribution the 
lands fell within the Kalyandrug taluq in 
Anantapur. The Royadrug ѓаѓид is in the 
District of Bellary. The plaintiff has been 
appointed dharmokartha by the devastha- 
nam Committee of Kalyandrug; and it is 
contended in second appeal that the Kalyan- 
drug Temple Committee had no power to 
appoint a dharmakartha of the institution 
in question. The Royadrug Temple Com- 
mittee was the Committee that was original- 
ly appointed at the time the Religious 
Endowments Act, XX of 1863, came into 
force; and the contention of the learned 
Pleader for the appellants is that that Com- 
mittee continued to retain jarisdiction over 
the institution, whatever modifications might 
be made afterwards by the Revenue Authori- 
ties in the boundaries of the falug. Section 
7 of the Act says that “the Local Govern- 
ment shall, once for all, appoint one or more 
Committees in every division or district, to 
take the place, and to exercise the powers, 
of ‘the Board of Revenue and the local 
agents under the Regulations hereby repeal- 
ed." Then section 9 provides that “every 
member of a Committee appointed as 
above shall hold his offiee for life, unless 
removed for misconduct,or unfitness”; under 
section 10 vacancies will be filled by the 
appointment of other, members. So that 
the original Committee continues to have, 
and that is the only Committee which has, 
jurisdiction over a temple in any particular 
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division or district. Section 12 says that 
immediately after the appointment of the 
Committee all property of the mosque or 
temple or religious establishment shall be 
transferred .to that Committee, and that all 
the powers that were exercised by the Board 
and the local agents might be exercised by 
such Committee to whom such transfer is 
made. That makes it absolutely clear that 
it ig the Committee originally appointed 
in that behalf, or the successor of that 
Committee, that can exercise jurisdiction 
over a particular institution and the pro- 
perties vested in it. This, no doubt, may 
lead to certain inconvenience in cases like 
this where the boundaries of talugs are 
modified. But, on the other hand, if the 
contention of the respondent were conceded, 
viz., that the jurisdiction of the Committee: 
should vary with the limits of the revenue 
unit, we would be landed in still greater diffi. 
culties, For instance, supposing a new talug 
is carved out of two £a'ugs, then according 
to the view thatis propounded on behalf 
of the respondent, for the new /alug there 
ean be no Committee to exercise jurisdiction 
or powers over religious institutions that 
may be included within its borders; for 
under this Act there is no provision for 
appointing an altogether new Committee, 
The Committees, whatever they were, were 
appointed oncə for all, and it has not been 
shown to us that the Government have got 
any power to appoint a fresh Committee. 

That -was really the only question to 
decide iu the appeal. But the learned 
Pleader for the respondent also attempted to 
argue that even if the plaintiff was not 
appointed by the Committee that had power: 
to appoint . dharmakartha of the devastha- 
nam in question; since the defendants them.’ 
selves are trespassers, the plaintiff is entitl. 
ed tosucceed in this suit and to recover the 
possession of the property. But the suit is 
one for ejectment, the title of the temple ig, 
denied,and if the plaintiff who instituted 
the suit cannot show that he has any title 
to maintain, the suit must fail. 

The decrees of both the lower Courts’ 
are set aside and the plaintiffs suit ig 
dismissed with costs throughout. 


Appeal allowed; Suct dismissed, 
VRP. 
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JAGANNATH PANJA t, MAHESH CHANDRA PAL, 


| CALOUTTA HIGH COURT. 
+ APPBAL FROM Orper No. 385 or 1914. 
i July 10, 1916. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
. and Mr. Justice Cuming. 
JAGANNATH PANJA-——APPELLANT 
. versus ' 


MAHESH CHANDRA PAL—RESPONDENT. 
Guardians and Wards Act (VIII of 1890),.s. 34, cls, 

(eY, (d), з. 45, sub-s, (1), cl. (b)-—Guardian, appoint- 
„пеп and removal of—Procedure—Fine, when to be 
imposed. 

‚ Noperson should be appointed guardian of the 
person or property of an infant without some enquiry 
about his fitness for the office. [p. 288, col. 2.] 

“No order for removal of a guardian should be 
made till the guardian has been apprised of the 
charges brought against him aud has been allowed п 
reasonable opportunity to explain and, if possible, 
to defend his conduct. [p. 287, cols. 1 & 2.] 

- Tekait Ajant Singh v. Sundar Mall, 16 Ind. Cas. 567; 
ҮС. W `N. 862, referred to v 

. Section 45, sub-section (1), clause 'Ъ) of the Guar- 
dians and Wards Act authorises the Court to impose 
a fine on а guardian, oniy if the guardian fails to pay 
into Court, on а requisition under section 34 (di, the 
balance due on the accounts exhibited by him in 
compliance with a requisition under section 34 f2) 
and not for failuro to deposit moneys alleged generally 
to have been misappropriated. [p. 288, col, 1.] 


“Where the balance due from a guardian on 
accounts exhibited under section 34 (c) was Rs. 186 
оту, but the Court onthe report of an officer who 
examined the accounts ordered the guardian to 
“bring into Court a largor sum alleged to have been 
in his hands on behalf of the infant and, on his 
failure to do so, imposed а fine upon the guardian 
under section 45 (b) of the Guardians and Wards 
Act: 

.Held, that, as the requisition to ‘bring into Court 
was notin conformity with section 84 (d), no fine 
could validly be imposed on the guardian for. his 
failure to comply therewith.  [p. 288, col. 1:] : 
` Appeal against the orders of the District 
Judges, 24-Parganas, dated the 23rd April, 
Yth May and 6th' June 1914, respective- 
ly. ` 
. Babu Andlendranath Roy Choudhury, for 
ihe Appellant. 


' Babus Brojalal Ohakraberty: and Gurudas 
Sinha, for the Respondent. 


| JUDGMENT.—This appeal is directed 
against three orders. made under the Guar- 
dians and Wards Act, 1890. The appellant, 
Jagannath Panja, along with another person, 
Sashi Bhusan Kandar, was cn the 25th of 
April 1911 appointed guardian of: the pro- 
perty of an infant named Manmotha Nath 
Panja. On the 318% July 1913, the respond- 


INDIAN OASES. ( 


[1916 


ent Mahesh Chandra Pal, who alleges that 
he is a brother of the step-mother of the 
infant, made an application to the. District 
Judge and prayed that the guardians might 
be called upon to file andto explain the 
accounts. Notices were thereupon served 
on the guardians to appear and explain why 
they had not filed the accounts. Some ac- 
counts, which were then filed on behalf of 
the guardians, were examined by the trans- 
lator; his report disclosed that the original 
account books and vouchers were required 
for the proper serutiny of the accounts, 
Abstracts of accounts and vouchers were 
subsequently filed by the guardians and sup- 
plemental accounts also were brought into 
‘Court, which the translator was directed to 
examine. On the 3rd December 1913, Mahesh ` 
Chandra Pal was granted permission to 
inspect the accounts and the translator wás . 
directed to note the objections. The trans- 
lator submitted his report on or about the 
10th February 1914, and on that date 
the 26th February was fixed for the guar. 
dian to appear “so that an attempt might 
be made to secure some more satisfactory 
arrangement.” This evidently had reference 
to the report of the translator which showed 
that, if his view was correct, the manage- 
ment of the estate of the infant had been 
far from satisfactory. This was followed 
by subsequent orders in which the question 
was considered whether a fresh guardian of 
property might not, with advantage to the 
infant, be appointed, and cn the 23га April 
1914, the appellant as alse his colleague 
were removed from the office of guardians of 
the estate of the minor on the ground that they 
were not trustworthy. They were, however, 
not discharged, and were called upon to 
bring into Court Rs. 300 which was stated 
by them to have been in their hands on the 
16th April 1914. They were also directed 
to produce a sum of Rs. 500 or Rs, 600 alleged 
to have been realised by them by the sale 
of paddy. Upto this stage, no notise had 
been served upon the guardians of any ap- 
plication-to remove them from the guardian- 
ship of the infant; nor had they been called 
upon to show cause’ why they should not 
be so removed. On the 28rd April 1914, 
the appellant prayed that an enquiry might 
“be made as to the truth of the charges 
brought against him by his colleague who, 
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‘ upon his own motion, had been discharged 
from guardianship on that date. On the 7th 
May 1914, the Court recorded an order that 
neither of the two guardians of the property 
had produced Rs.‘300 and that contrary to 
the statements said to have been made before 
the Court on a previous occasion, each now 
alleged that the other held the money 
realised by sale of the paddy. The Court 
thereupon proceeded to impose a fine of 
Rs. 50 each on the appellant and the other 
guardian under section 45 (b) of the 
Guardians and Wards Act. The order 
further directed that if the previous direc- 
tions of the Court were not carried out in 
the course of five days, a daily fine of Rs. 10 
would be imposed on each guardian from the 
following day. On that date, the respondent 
Mahesh Chandra Pal, who had moved the 
Court,and initiated these proceedings, was 
appointed temporary guardian both of the 
person and property of the infant. On the 
6th June 1914, there is an order recorded 
in the order-sheet thut the fine imposed 
upon the appellant must be realised and 
that he must bring into Court Rs. 150 as 
the value of the paddy in his hands. It 
may be mentioned here that a sum of 
Rs. 150 had already been brought into 
Court by the other guardian who was dis- 
charged at his own instance. This appeal is 
directed against the order of the 23rd April, 
whereby the appellant was removed from 
the guardianship, as also the orders of the 
7th May and 6th June 1914, whereby fines 
were imposed upon him and he was directed 
to bring into Court the value of the paddy 
alleged to have been sold by him. 

As regards the order for removal, it has 
been urged that the guardian should not 
have been removed till notice had been 
served upon him and he had been allowed 
reasonable opportunity to defend himself 
against the charges of mismanagement. 
The Guardians and Wards Act does not 
prescribe the procedure to be followed when 
the Court finds it necessary, either of its own 
motion or at the instance of a party interest- 
ed in the welfare of the infant, to take steps 
for the removal of a guardian appointed by 
itself. But it is perfectly plain that no 
order for removal should be made till the 
guardian has been apprised of the charges 
brought against him and has been allowed 
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reasonable opportunity to explain and, if 
possible, to defend his conduct. The pro. 
cedure adopted in England for the removal of 
a guardian will be found described in the 
standard work on Chancery Practice by 
Daniell (Volume 1, page 982). It is there 
pointed ont that an applicaion to remove 
the guardian of the person or the estate of an 
infant must be made to the Court and be 
supported by evidence as well of the 
facts which render the application necessary 
as of the fitness of the proposed gnardian 
and his consent to act. In the companion 
volume on Chancery Forms by Daniell, there 
are two forms (1398 and 1401) which set out 
the terms of the application and the contents 
of the affidavit whereby the application must 
be supported. 16 is clear from the form of 
the affidavit that special grounds for the 
application must be made out. Substantially, 
the same procedure is followed in the Courts 
of the United States, This procedure should, 
in our opinion, be followed in our Courts, 
based as itis upon the elementary гше that 
no order adverse to a party litigant should be 
made by a Qourtof Justice till he has been 
apprised of thocharges broughtagainst him and 
has been allowed reasonable opportunity to 
Show cause. As was observed by this Court 
in the case of Tekatt Ajant Singh v. Sundar 
Mall (1), it is a rule of universal application, 
based on the plainest grounds of justice, 
equity and good conscience, that a judicial 
order, which may possibly affect or prejadice 
any party, should not be finally made, unless 
he has been afforded an opportunity to be 
heard. Consequently, the order for removal 
of the appellant from the office of guardian 
cannot be supported, The charges brought 
against him were of a grave character; if 
the view taken by the translatur, on an 
examination of the accounts, is well-founded, 
there is good reason to apprehend that there 
has been serious mismanagement of the estate 
of the infant by the guardians, and their con- 
duct may possibly amount to a criminal offence. 
It is obviously just that, in a case of this 
character, opportunity should be given to the 
appellant to explain the accounts filed by 
him and to justify his conduct. 


. (1) 16 Ind. Сав, 567; 17 С. W. N. 862,1 
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As regards the orders under section 45 
(1) (b), whereby fines have been imposed 
upon the appellant and he has been called 
upon to bring into Court the sum of Rs. 150 
as the value of paddy sold, we are of opinion 
that they have not been passed in conformity 
with the provisions of the Guardiansand Wards 
Act and cannotconsequently be supported. Sec- 
tion 45, sub-section (1), clause (b), authorises 
the Court to impose a fine on a guardian, if the 
guardian fails to pay into Court the balance 
due from him on “those accounts,” t.e., 
the accounts exhibited by him in com- 
pliance with a requisition under section 
34 (с). The payment contemplated has 
to be made in compliance with a requisi- 
tion under section 34 (4). A reference to 
section 34.shows that under clause (c), the 
guardian is under obligation, if so required 
by the Court, to exhibit his accounts in 
Court at such times and in such form as 
the Court may from time-to time direct; 
under clause (d), it is obligatory upon the 
guardian, if so required by the Court, to 
pay into Court, at such time as the Court 
directs, the balance due from him (or so 
much of the balance as the Court directs) on 
those accounts, that is, the accounts 
exhibited on a requisition made under clause 
(c). In the case before us, on the accounts 
exhibited under section 34 (c), Rs. 186 only 
was due from the guardians. Consequently 
the only order which the Court was com- 
petent to make was to call upon the guardians 
to bring into Court the sum of Rs, 186. As 
the reguisition was not in conformity with 
section 34 (d), it is clear that no fine could 
validly ba imposed on the guardians for 
failure to comply therewith. 

The result is that this appeal must be 
allowed, tbe orders dated the 28га April, 
7th May and 6th June set aside, and the 
ease remitted to the Distriet Judge for 
re.consideration. Any sums realised from the 
appellant underthe ordersnow discharged will 
be refunded to him. In the circumstances of 
thiscase, we direot each party to pay his 
own costs up to this stage. 

We find from the record that no security 
was taken from the appellant at the time 
of his appointment as guardian of the. pro- 
perty of the infant or at any subsequent 
period. In view of the allegations made 
against his management of the estate, it is 
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obviously essential, in the interest of the 
infant, that he should not be allowed to con- 
tinue as guardian of the property, unless he 
furnishes sesurity to the satisfaction of the 
Court, and he has in this Court expressed 
his readiness to do so. We accordingly direct 
that within one month of return of the 


“record to the Court below, he do furnish 


security to the extent of Rs.. 1,500 to the 
satisfaction of the District Judge, and in 
such form as he may determine. The 
Security so taken will cover the past manage- 
ment of the estate by the appellant as also 
his future dealings therewith if he continues 
as guardian. If he fails to furnish security 
as now directed, he will stand removed from 
the guardianship. If he furnishes security 
and continues as guardian under the jurisdic- 
tion of the Court, his accounts will bescruti- 
nised, and the charges brought against him 
will be investigated. If on examination it 
transpires that his management of the estate 
has been of such a character that he should 
not he allowed to remain in charge of the 
estate of the infant any longer, he will be 
removed. If, on the other hand, it transpires 
that althongh his conduct has not been 
wholly satisfactory he may yet be allowed to 
remain in possession of the estate as 
guardian, additional security may, in the dis- 
cretion of the District Judge, be taken from 
him for the protection of the estate. The 
sole point for consideration in cases of this 
description is the welfare of the infant and 
the matters mentioned will be investigated 
from that standpoint alone, We .may, in 
this connection, refer briefly to another 
point which does not require detailed con- 


sideration in view of the order we have 


already made, When the Court decid- 
ed to remove the guardians on the ground | 
that they were not trustworthy and proceeded 
to appoint Mahesh Chandra Pal as guardian 
of the person and property of the infant, no 
enquiry was made as to ‘his fitness, But it 
is eminently desirable that no person should 
be appointed guardian of the person or pro- 
perty of an infant without some enquiry 
about his fitness for the office. 

The accounts and papers already filed will 
remain in the custody of the Court. Bat all 
facilities will be given to both parties to 
have access to them under proper safeguards, 
We may finally ала that as the appeal has 
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filed by Jagannath Panja alone, he will 
be restored as guardian under our orders. 
As his colleague was removed on his own 
application and has expressed no desire to 
undertake again the responsibilities of the 
office; the order of the District Jüdgo will 
stand untouched in that respect. 

` Appeal allowed. 


- MADRAS HIGH COURT. 
‚ Seconp Отут, Arrears Nos. 1887 то 1910 
ов 1914, š 
April 18, 1916. 9 
TPresenti—Justiee Sir William Ayling, KT., 
and Mr. Justice Srinivasa Aiyangar. 
MOTURI SESHAYYA AND OTHERS— 
Derenpants—APPELLANTS 


versus 
Sree Rajah VENKATADRI APPA ROW 
BAHADUR, ZAMINDAR, LATE A MINOR 
BUT NOW A MAJOR—PLAINTIFE — 
RESPONDENT 

Civil Procedure Code (Act V of 1908), =, 11—Hes 
judicata, plea of, waiver of — Adjudications on different 
dates on same matter, effect of—Maxim ‘estoppel 
against estoppel sets the matter at large’, applicability 
of, to estoppels by record. 

The plea of res judicata being ono in bar of a trial 
of a suit or an issue, as the case may be, and not 

“affecting the jurisdiction of the Court may be waived 
by 8 party. [p. 290, col. 1.] 

` In the case of judgments inter partes, the later 
adjudication should be taken as superseding the 
earlier, whether or not the former adjudication was 
pleaded as а bar to the later suit. |р. 789, col. 2.1 

The effect of waiver of the plea of res judicata is 
the same, whether the plea was omitted to be taken 
by accident, by mistake or by design. [p. 290, col. 1.] 

Mullu Mal v. Jhamman Тай, 1A. L. J. 416 and 
Dambar Singh v. Munawar Ali Khan, 30 Ind. Cas. 775; 
18 A. L. Т. 764; 37 A. 531, referred to. 

- The maxim ‘estoppel against estoppel sets the 
matter at large’ does not apply to estoppels by 
record. [p. 290, col. 2.] - š : 

Poulton v. Adjustable Cover and Boiler Block Co., 
(1908) 2 Oh. D. 430; 77 L. J. Ch. 780; 24 Т, L. В. 
782; Simm v. Anglo-American Telegraph Co., (1879) 6 
Q. B. D. 188;49 L. J.Q. B. 892; 42 L. T. 37; 28 W. 
R. 290; 44 J. P. 283; and Queen v. Hutchins, (1881) 
6 Q. B. D.303; 50 L. J. M. G. 35; 44t L, T. 364; 29 
W. В. 724; 45 J. P. 504, referred to, 

Second appeals against the decrees of 
the District Court, Kistna, at Masulipatam, in 
Appeal Suits Nos. 77, 78, 80-85, 87—90, 92— 
94, 96—99, 101—104 and 106 of 3913, respec- 


tively, preferred against those of the Divi- 
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sional Officer, Bezwada, dated the 23rd Septem- 
ber 1912, in Summary Suits Nos. 699, 700, 703, 
aud 704 of 1908,92 —94 and 86 of 1909, L41— 
144, 889—391 and 397 of 1910,133, 186, 137, 
139 o£ 1911 and 153—155 and 1920f 1912, res- 
pectively. 

Mr. V. Ramadoss, for the Appellant. 

Dr. S. Swaminathan, for the Respondents. 

JUDGMENT.—These appeals arise from 
suits between a landlord and his tenants and 
the material issue in them is as to the 
There has been a previous 
adjudication in 1895 between the same par- 
ties by а Court which, it is conceded, had 
jurisdiction, which expressly decided the 
issue as to the rate of rent. The adjudi- 
cation is pleaded by the landlord as res 
judicata, and he claims that a finding in the 
present suit onthe issue as tothe rate of 
rent should be entered in accordance with 
the previous adjudication; but 16 so happens 
that there was a still earlier adjudication 
in 1893 on the same issue between the same 
parties by acompetent Court, in which a 


different finding was arrived at. This was 
not pleaded in the later suits. The tenants 
plead that there being two conflicting 


_ judgments, neither of them could be pleaded 


as res judicata and the Court in the present 
suit was bound to try the issue and come 
toa conclusion on the evidence which may 
be placed before it. We think that, on 
principle, in cases of judgments infer partes 
the later adjudication should be taken as 
superseding the earlier. If for example the 
earlier finding had been pleaded in the suits 
which resulted in the determination of 1895 
and the Court had rightly or wrongly overruled 
the plea and decided the issue ina manner 
different from the previous adjudication, 
there can be no doubt that the later 
adjudication is the one which is pleadable 
as resjudicala. So likewise if the tenants 
had pleaded the earlier adjudication, but 
had failed to prove it and the Court in 
the later suits had arrived at a determination 
on the evidence in the case, the later would 
be the adjudication which would be plead- 
able as bar. The fact that the tenants did 
not choose to plead the adjudication of 
1893 in bar of the trial afresh of the same 
issue as to rates of rent cannot make any 
difference as regards’ the operation of that 
determination as res judicala, any more than 
their failure to leb in a piece of cvidouco 
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which migbt have resulted in a determina- 
tion other-than the actual finding. It must 
be remembered that the plea of res judicata 
is one which does not affect the jurisdic- 
tion of the Court, but is а plea in bar of 
a trial of a suitor an issue, as the case 
may be, which a party is at liberty to waive. 
It is quite easy to conceive of cases in 
which the parties to a former adjudication 
dissatisfied with it bring the matter again 
before the Courts without raising the plea 
of res judicata. Suppose in this case the 
ténants deliberately omitted to plead the 
adjudication of 1893 with a view, if possible, 
of getting the Court to holdthat the rate 
of rent payable by them was less than what 
was found to be the rate in the previous 
suits. After having invited a decision 
on the merits, would they now be at liberty 
to go behind the last adjudication and 
ask for a re-trial of the issue, because 
the fresh finding was even worse than the 
first against them? We certainly think 
not; and on principle it is impossible to 
make a. distinction between a case where 
the plea is omitted to be taken by acei- 
dent or mistake and where it is omitted 
to be taken by design. The only test, 
therefore, is whether as a matter of fact 
there has been an express decision on a 
material issue, whatever may be the materials 
on which that adjudication’ was arrived at. 
This is the view taken in two cases 
decided by the High Court of Allahabad 
in Malle Mal y. Jhamman Тай (1) and 
Dambar Singh v. Munawar Ali Khan (2). 

lt is contended for the appellant that this 
case invites the application of the maxim of 
competing estoppels or that estoppel against 
estoppel sets the matter at large, The 
exact meaning of that maxim or its scope 


is difficult of ascertainment, and in the 
recent case of Poulton v. Adjustable 
Cover and Boiler Block Оо. (3), 
Parker, J., as he then was, doubted 


the existence of any such doctrine. There 
may be cases where a person who pleads 
an estoppel may be prevented from plead- 


, ing it by reason of his own representation 


or conduct, [See Simm v. Anglo-American 
Telegraph Co. (4)] and in that sense an 

(1) 1 A. L. J. 416. 

(2) 30 Ind. Cas. 775; 13 A. L. J. 764; 87 A. ea). 

(8) (19C8) 2 Ch. D. 430; 77 L. J. Ch, 750; 24 T. L, 
R. 782, 

(4) (1876) 5 Q. B. D. 188; 49 L. 3, Q. В, 392; 42 L. 
т, 37; 28 W. R, 290; 44 J, P. 280. 
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estoppel against estoppel may bs said “to 
set the matter at large. We are not aware 
of any instance where the maxim, was. applied 
to a case of what is called estoppel by 
record, except a dictum of Lord Selborne 
in Queen у. Hutchins (5). It must be 
remembered that though former adjudica- 
tions are classified under the category | of 
estoppels by English text-writers, the basis 
of the doctrine is different from true estop- 
ре]. The appeals must be dismissed with 
costs; Vakil's fee will be allowed in the 
first four second appeals. _ 

i Appeais dismissed. 
V.R.P. 


(5) (1881) 6 Q. B. D. 300; 50 L. J. M. C. 36;44 L. 
864; 29 W. R. 724; 45 J. P. 604. 





. PATNA HIGH COURT. - 
Seconp Огут, Appears Nos, 2810 anv 3379 
or 1914. 

April 27, 1916. 
Present; —Mr. Justice Mullick. 
BISSESWAR RAM-——DRFENDANT-—. 
. APPELLANT- 
VETSUS 
MAHADEO PAHAN, MINOR; THROUGH. HIS 
GUARDIAN AND NEXT FRIEND MAGHIA 
URAON- PLAINTIFE— 


RESPONDENT. 

Compromise decree—Decree in respect of properties 
outside scope of swit, whether wholly inoperative—Res 
judicata—Judicial evidence—Civil Procedure’ Code 
or Y of 1908), s. 1l—Registration Act (XVI of 1908), 
s, 1 

A compromise decree is ves judicata in so far as 
ib relates to properties within the scope of the suit, 
In regard to properties dealt with. by it which are 
extraneous and outside the scope ofthe suit it is 
not, unless otherwise open to objection, as on the 
ground of fraud, altogether inoperative where the 
agreement with reference to such properties. forms 
an integral part of the compromise in respect of the 
properties in suit. The decree is judicial evidence 
of such agreement and cannot be.exeluded from 
evidence in an action touching those properties. [p. 
291, col. 2; p. 292, col. 1.1 

16 is not necessar y, in sucha case, to register the 
compromise petition. [p. 292, col. 1.] 

"Pranal Anni у. Lakshmi Anni, 22 М, 508 (P. C.) 
26 T. A, 101; 1 Bom, L. В. 394; 3 C. W. N. 485;- 9-M. 
L. J. 147; 7 Sar. P. O, 7. 516; X Ind. Dec. (x. 5.) 368; 
Birbhadva Rath v. Kalpataru Panda, 1 О, L. J. 868 
at p. 406; Gobinda Chandra Paul v.. Dwarka Nath 
Paul, 7 C. L. J, 492% p. 456; 12 О, W: N. 849; 35 C. 
837, referred to, 


Second appeals from- a decision of the 
Judicial Commissioner, Chota Nagpur, dated 
the 20th July 1914, affirming that of the 
Munsif, Ranchi, dated the 21st May 1913. 

Mr, Atul Krishna Ray, for the Appellant. 
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Mr. Ray Gurusaran Prasad, for the Respond- 
ent, 


JUDGMENT.—Appeal No. 2810 before 
me arises out of suit No. 1268 of 1912 
‘and Appeal No. 3379 arises out of suit No. 
935. The main suit is suit No. 935 and 
_ deals with 3 cadastral survey plots Nos. 

827, 831 and S34. It is admitted: that 
these plots belonged to Karma and Gandura. 
Gandura died without leaving any heirs 
and Karma had two sons Bhika and Piru. 
Piru died in 1896 leaving & son Mahadeo 
defendant No. 1 and a widow Bigni de. 
fendant No. 2 in suit No. 935. Bhika had 
three sons with whose names we are not 
concerned. Im 1888 Karma and Gandura 
executed a zarpeshgi mortgage of plot No. 
834 in favour of Ram Sahai. In 1899 
Bhika made an usufructuary mortgage of 
the same plot to one Bisheshar after pay- 
ing off, with Bisheshar’s money, the previ- 
ous mortgage. In 1900 Bhika executed an 
` usufructuary mortgage of plots Nos. 827 
and 831 in favour of Bisheshar’s son Dukha. 
In 1902 Bhika made ап  usufructuary 
mortgage of plots Nos. 827, S31 and 884 
to the plaintiff Mata Ram. 

The name of defendant No. 1 has been 
entered as the owner of plots Nos. 827, 
831 and 834 in the Record of Rights and 
- he is alleged to have dispossessed Mata 
Ram from these lands. Mata Ram accord- 
ingly sues for recovery of possession and 
in the alternative for foreclosure of his 
mortgage. 

The relevancy of suit No. 1263 arises 
in this way. In 1902 Bhika: gave a zarpeshgi 
to Bisheshar of certain lands which are 
not connected with those in dispute in suit 
No. 935. In 1903 he gave Bisheshar’s son 
a thika, that is, а zarpeshgi of all his lands. 
16 is said that the effect of this transac- 
tion was to give Sukan mortgage of the 
lands:subject to Mata Ram’s charge so far 
as ib related to the lands involved iu suit 
No. 935. 


In 1908 Bisheshar brought a Suit against 
Mahadeo, defendant No. 1 in suit No. 985, 
alleging that he had dispossessed him from 
2 pawas, which, it is admitted before me 
did not form part of plots Nos. 897, 831 
and 834. "That suit was disposed of by 
compromise between Bisheshar on the one 
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side and Bhika and Mahadeo on the other 
and the terms of the compromise petition 
were embodied in the decree. That petition 
involved not only the 2 pawas in dispute 
but also a large quantity of other land 
including plots Nos, 827, 831 and 884, 
When Mata Ram instituted suit No, 935 in 
respectof plots Nos. 827, 831 and 834 against 
Mahadeo it was, of course, necessary for 
Mahadeo to displace the compromise decree 
and he accordingly lodged suit No. 1263, 
praying for a declaration that the decree 
might be considered invalid and inoperative 
for fraud and other reasons. 

Suits Nos. 1263 and 935 have, therefore, 
been tried together ‘by the Munsif. The 
Munsif found that there was no frand in 
the matter of the compromise decree in the 
suit of 1908, but inasmuch as that decree 
embraced properties outside the scope of 
the suit he declared the decree to be in- 
operative as regards these latter properties, 
He accordingly decreed suit No. 1263. 

In suit No. 935 he held that there had 
been a partition between Bhiku and Piru 
and that the properties mortgaged by Bhiku 
to Mata Ram were not Bhiku’s proper- 
ties. He accordingly dismissed Mata Ram's 
suit. 

Second Áppeal No. 2810 is accordingly 
preferred by Bisheshar against the decree 
in suit No.) 1268 and Second Appeal No. 
3879 is preferred by Mata Rum against 
the decree in suit No. 935. 

Now the first point that arises is 
whether the Courts below have rightly 
declared the decree in suit No. 1263 of 1908 
to be invalid and inoperative in reference to 
plots Nos. 827, 831 and 884, The only ground 
given by the learned Munsif which by 
implication has also been accepted by the 
learned Judicial Commissioner is that the 
decree affected the properties outside the 
scope of the suit and that it has not been 
shown that the compromise in relation to 
the latter properties was a part of the con- 
sideration for the compromise in relation 
to the properties in suit. Now the general 


principle has been enunciated by their 
Lordships of the Privy Council in Pranal 
Anni v. Lakshmi Anni (1) and that 


(1) 22 M.508 (P. C.); 26 І. A. 101; 1 Bom. L, R. 
394; 3 C. W. N. 435; 9 M. L. J. 147; 7 Sar. P. O. J. 516; 
8 Ind. Dec. (н, в.) 263. 
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principle has been further explained in 
Birbhadra Rath у. Kalpataru Panda (2) and 
Gobinda Chandra Paul у. Dwarka Nath Paul 
(3). The effect of these decisions is that 
so faras it relates to the properties within the 
scope of the suit,a compromise decree is res 
judicata but so far as it relates to properties 
outside the scope of the suit such a decree, 
if the terms of the compromise are embodi- 
ed within the decree, is judicial evidence 
of an agreement to transfer an interest in 
the property. It is not necessary in such a 
case to register the compromise petition. 

From the terms of the compromise decree 
itself it is clear that the agreement with 
reference to the lands outside the scope of 
the suit forms an integral part of the 
compromise in respect of the other lands 
and 1 cannot agree with. the zontrary view 
. taken by the learned Judicial Commissioner. 
The decree, therefore, in suit No. 1263 is, in 
my opinion, incorrect. The suit is dismissed 
and the appeal, that is appeal No. 2810, 
succeeds and is decreed with costs. 

I now come to appeal No. 3379. As 
the compromise decree has just been found 
to be operative and to be evidence of title 
in favour of Bisheshar, the Court must 
consider it in arriving at a decision in 
suit No. 935. The learned Judicial Com- 
missioner has agreed with the Munsif’s 
finding that plots Nos. 827, 831 and 834 were 
not the property of Bhiku, but he arrived 
at this finding after excluding the decree. 
The case must go back for a consideration 
of the decree as a piece of judicial evi- 
dence. The decree insuit No. 935 will, 
therefore, be set aside and appeal No. 3379 
decreed with costs. The case will be re- 
manded to the learned Judicial Commis- 
sioner for disposal after taking into con- 
sideration the compromise decree. If the 
learned Judicial Commissioner considers it 
necessary, he will be entitled to remand 
the case for a finding to the Munsif keeping 
the case on his own file. 

I have to observe that the learned Munsif 
has found that plots Nos. 827, 831 апа 834 
are not covered by Mata Ram's moftgage. 
The learned Judicial Commissioner must 
deal with this point also. With regard to 


ES L. J. 388 at p. 406. 
' C, L. 1. 492. at p. 496; 12 С. W. №. 849; 35 C. 
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plot No. S34, the plaintiff Mata Ram's con- 
tention is that as that plot was mortgaged 
by the grandfather of Mahadeo ata time 
when admittedly he was the sole pro- 
prietor, that as Ram Sahai, the mortgagee, 
was paid off by money obtained by Bbiku 
from Bisheshar, Bisheshar had a charge 
for the whole of the mortgage money and 
as that charge has been transferred to 
Mata Ram, Mata Ram is entitled to be 
re-imbursed to the extent of’ Rs. 94 by 
Mahadeo. 

The learned Munsif appears to have found 
that Ham Sahai’s mortgage was a paper 
transaction as Ram Sahai never got posses- 
sion. The learned Judicial Commissioner 
will have to deal with this point also. 

Appeal No. 3379 will, therefore, be de- 
creed and the case remanded for disposal 
in the light of the observations now made. 
Costs will abide the result. 

- Appeals decreed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Dacres No. 8 
` or 1918, 
June 30, 1916. 
Present: :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
ТАВАК NATH ROY CHOWDHURY AND 
ANOTHER— PLAINTIFFS— APPELLANTS 
versus 


SYAMA CHARAN CHOWDHURY anp 


ANOTHER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XXI, rr. 
48, 64, 64—Ewecution sale, if void for absence of 
attachment. —Declaratory suit—Limitation Act (IX of 
1908), Sch. І, Art. 120—Rateabdle contribution of mort. 
gage-debt—d pportionment of liability for mortgage- 
debt between life-tenant and remainderman—Transfer 
of Property Act (IV of 1882), ss. 82, 95, 100. 

The absence of an attachment in execution of a 
decree, though an irregularity, does поё render the 
salo in execution absolutely void. [p. 295, col. 2.] 

Mahadeo Dubey v. Bhola Nath Diclat, 5 А. 86; А. W. 
N. (1882) 186, dissented from. 

Sorabji Coovarji v. Kala Raghunath, 12 Ind. Cas, 
911; 36 B. 156; 18 Bom. L. R. 1193, diatinguished. 

Kishory Mohun v. Mahomed Mujaffar Hussein, 18 О. 
188 at pp. 192, 193 aud Sheodhyan v. Bholanath, 21 A. 
311; A. W. N. (1599) 84, followed. 

Tasadduk Rasul Khan v. Ahmad Husain, 21 О. 66 
(P. 0.); 20 I. А. 176; 17 Ind. Jur. 634; 6 Sar. Р. C. J. 
824; 10 Ind. Dec. (х. s.) 676; Rafique & Jackson's P. 
C. No. 181, referred to. 
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Article 120 of the Limitation Act applies to declara- 
tory suits in respect of title to immoveable property. 
[р 296, col. 1.] 

Mohabharat Saha v. Abdul Hamid, 1 О. L. J. 73, 
referred to. 

A reversioner, who jointly with the widow 
mortgaged properties left by the deceased owner, 
is on redeeming the mortgage entitled to claim a 
rateable contribution of the mortgage-debt from the 
person who purchased the life-interest of the widow 
in one of those properties and has a chargo upon that 
interest in respect of his claim for contribution, which 
can be enforced under section 100 ofthe Transfer 
of Property Act. [p. 298, col. 1.] 

. Ahmad Wali Khan v. Shamsh-ul-Jahan Begam, 28 
A. 482; 10 C. W. N. 626 (P. 0.) 3 A. L. J. 360; 8 C. L. 
J. 481; 1 M. L. T. 143; 8 Bom. 1. Е. 397; 16 М.І. J. 
269; 88 І. A. 81; 8 Sar. P. О. J. 918, referred to. 

The principle for apportioning liability between a 
tenant for life and а remainderman ог rever- 
sioner laid down [p. 298, col. 2.] U 


Appeal against the decree of the Sub- 
ordinate Judge, Rungpur, dated the 30th 
September 1912. 

Babus Mohendra Nath Rat 
Kumar Mitra, for the Appellants. 

Babus Sarat Chandra Rou Chewdhury and 
Krishna Kamal Moitra, for the Respondents. 

JUDGMENT,.— This appeal arises out 
of a suit for the recovery of possession 
of the properly in dispute on а 
declaration that the defendant No. 1 has 
not acquired any title fo it by purchase 
at a sale held in execution of a decree 
against the defendant No. 2, and in the 
alternative for a decree declaring that the 
plaintiffs would be entitled to possession 
-of the property on the death of the defend- 
ant No. 2. There was also a claim for 
contribution on account of certain payments 
made by the plaintiff to save the property 
from being sold in execution of a mortgage 
decree, and for satisfaction of other debts. 


and Hara 


The property in dispute, Lot Chauratta, 
along with other properties belonged to 
one Gobind Nath Ray Chowdhury who 
died in 1873, leaving his widow Drobamoyi 
(the defendant No. 2) anda son Gopendra 
Nath. The son died in 1882, and the 
defendant No. 2 adopted a son Sree Nath 
who died in 1884. Thereupon Drobamoyi 
adopted the plaintiff No. 1 Tarak Nath 
in 1884, but subsequently ignoring his 
adoption, set up one Jogendra Nath as the 
adopted son in 1886, In 1891, Tarak Nath 


brought a suit against Drobamoyi and 
Jogendra Nath in respect of all the 
properties left by Gobinda Nath, which 
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was compromised. By the compromise 
Tarak Nath was admitted to be the adopted 
son, he was to get a 6-annas share of the 
estate, and Jogendra Nath was to get the 
remaining 10-annas share, that in the event 
of Jogendra Nath dying unmarried his 10- 


annas share would devolve upon Tarak 
Nath and similarly on the latter dying 
unmarried his 6-annas share would 


devolve upon Jogendra Nath, but Drobamoyi 
was to remainin possession of the estate for 
her life, subject to the payment of certain 
debts, a certain sum of money to Tarak 
Nath as costs of litigation, and for building 
a house and an annuity to him for his 
life. It was agreed that Drobamoyi would 
execute mortgage-bonds jointly with Tarak 
Nath for raising money to pay off debts. 
It was further agreed that if Drobamoyi 
failed to pay any debt, and in consequence 
thereof the properties were put up to sale, 
it would be considered as a case of waste 
by Drobamoyi, and in such a case, Tarak 
Nath would in her lifetime get possession 
of the 6-annas share, Оп the 29th March 
1892, a decree was passed on the petition 
of compromise after it had been sanctioned 
on behalf of the minor Jogendra Nath 
by the Court. Jogendra Nath having sub: 
sequently died, the decree was amended 
by stating that Tarak Nath would be 
entitled to the 10-annas in the event of 
Jogendra Nath dying unmarried, and that 
the latter would be entitled to the 6-annas 
of Tarak Nath if he died unmarried — these 
terms having been omitted from the decree. 
On the 6th June 1892, a mortgage-bond 
was executed in accordance with the terms 
of the compromise by  Drobamoyi jointly 
with Tarak Nath in favour of Rai Dhanpat 
Singb Bahadur for Rs. 24,800, whereby 
5 zemindarts including Lot Chauratta were 
mortgaged. 

“On the 6th April 1896, Rani Mina Koer 
(the widow of Rai Dhanpat) obtained a 
preliminary decree upon the mortgage-bond 
against Drobamoyi and Tarak Nath. On 
the 99th September 1896, Drobamoyi grant- 
ed an jara patiah for 20 years in favour 
of Rani Mina Koer in respect of the 5 
zemindaris including Lot Chauratta. 


It appears that before the litigation 
referred to above JDrobamoyi took a 
mokarart lease of 10 bighas of land within 
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the zemindari of the defendant No. 1, 
Syama Charan Ray Chowdhury, at an 
annual rent of Rs. 100. Syama Charan 
sued Drobamoyi and Tarak Nath for vent of 
the mokarari, and onthe 11% February 1597 
obtained a deeree for Rs. 519-10-0 against 
Drobamoyi alone. In execution of that decree 
Lot Chauratta,* the value of which is 
about a lac of rupees, was sold and purchased 
by Syama Charan for Rs. 100 only on the 
15th July 1897, and the sale was confirmed 
on the 24th August 1997. 


Rani Mina Koer took out execution of 
her mortgage decree, and the sale in execu- 
tion of the said decree was fixed for the 
4th April 1898 but was postponed to the 
9th May. Thereupon Drobamoyi and Tarak 
Nath executed three  morigage-bonds on 
the 18th April 1898 in favour of Aziz 
Mahomed Saha and others frr the total 
sum of Rs. 54,000. Each of the bonds was 
for Hs. 18,000, and one-third share ofthe 
5 seméndaris was mortgaged in each of the 
bonds. On thel9th April 1898, Rs. 44,109 
was paid in full satisfaction ofthe mort- 
gage decree obtained by Hani Mina Koer. 


Drobamoyi brought a suit for setting 
aside the sale of Lot Chauratta but the 
suit was dismissed on the 8rd May 1900, on 
the ground that it was barred by the 
provisions of section 244, Civil Procedure 
Code. She then made an application on 
the 18th August 1900 for setting aside the 
sale. That application, which was made more 
than three years after the sale, was dismiss- 
ed, first, on the ground that it was barred 
.by limitation, and secondly, on the ground 
that although there were grave irregularities 
in publishing the sale, there was no sub- 
stantial injury inasmuch as Lot Chauratta 
was subject to an usufructuary mortgage 
for Rs. 60,000 and the sale was merely of 
a life-interest, and the value of the interest 
purchased was, therefore, nil. 

On the 16th September 1908, Drobamoyi 
in consideration of Rs. 10,000 conveyed 
her interest in all the properties includ- 
ing Lot Chauratta to the plaintif No. J, 


and the plaintiff No. 1 sold a moiety of- 


Lot Chauratta to the plaintiff No. 2 on the 
13th July 1906. A 

The present suit was instituted by the 
plaintiffs Nos. 1 and 2 on the 16th March 
1908. The Court below dismissed the suit, 
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and the plaintiffs have appealed to this 
Court. 

It iscontended on behalf of the appel. 
lants, first, that the interest which Droba- 
moyi had in the property was not, having 
regard to the terms of the solenama decree, 
a life-interest, secondly, that even if it was 
a life-interest and could be sold, the sale - 
held in 1897, at which the defendant No. 1, 
Syama Charan, purchased, was a nullity and 
nothing, therefore, passed to him by the 
sale, thirdly, that the plaintiff No. Ps right 
to present possession accrued during the 
lifetime of Drobamoyi, under the forfeiture 
clause contained in the solenama decree; 
fourthly, that even if the plaintiffs were not 
entitled to possession of the property during 
the lifetime of Drobamoyi, they were entitled 
to a declaration that the sale would not be 
binding upon them after her death, and 
lastly, that the plaintiff No. 1 was entitled 
to a decree for the aniount paid by him to 
discharge the incumbrances for which Lot 
Chauratta was proportionately Hable. 


As regards the first contention, viz., that 
under the compromise Drobamoyi did not 
takea life-estate but held the properties as 
a trustee, we think there is no force in it. 
In the suit brought by Tarak Nath, 
Drobamoyi in her written statement pleaded ` 
that she had at any rate a life-interest 
in the properties. In the petition of com- 
promise it was stated -that she shall 
remain in possession as she had been, of 
the 16 annas of the properties for her 
life as heir of her deceased son Gopendra 
Nath, and the decree passed upon the com- 
promise expressly states that during her 
lifetime she shall remain in possession 
of the 16-annas properties as holder of a 
life-estate. 


In subsequent transactions also the fact 
that she had a life-estate is distinctly 
admitted. In the mortgage-bond executed 
by Drobamoyi and Tarak Nath jointly in 
favour of Rai Dhanpat it is stated that 
Drobamoyi had а life-interest, and the 
same statement appears in the three mort- 
gage-bonds executed by them jointly in 
favour of Aziz Mahomed Saha and others. 
Lastly,*in the very conveyance taken by 
Tarak Nath himself from Drobamoyi iż is 
stated that she had a life-interest. There 
can be по doubt, therefore,-that she had a 
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life-estate in the properties. The first con- 
tention must, therefore, be overruled. 

The second contention is that it is com- 
petent to the plaintiffs to treat the sale 
which took place in 1897 as a nullity, in 
view of the finding in the execution case 
that mo processes of attachmert were levied 
upon the property. It appears from the 
judgment upon the application to set aside the 
sale that no process of attachment or sale 
was served, on or adjacent to the property 
sold, at all, that the value of Lot Chauratta 
was nearly опе lac of-rupees and was 
sold for only one hundred rupees. It was, 
however, held that Drobamoyi had mortgaged 
her entire interest in that estate for 20 
years, of which only 3 or 4 years had passed, 
for a debt of Rs, 60,000 and as she had only 
a limited interest extending up to the time 
of her death the value of her interest may 
be said to be nil, and that, therefore, there 
was no substantial injury, and the applica- 
tion was accordingly dismissed. There was 
an appeal against the said order, and the 
Appellate Court confirmed it on the grounds 
that the application was barred by limita- 
tion, and that Drobamoyi’s life-interest 
was mortgaged for Rs. 60,000. 

It is contended that the Courts were 
mistaken in holding that there was a mort- 
` gage of Rs. 60,000 upon the property, where- 
as there was in fact no such mortgage at all. 
But the dismissal of the application is bind- 
ing upon Drobamoyi and the plaintiff as 
purchaser of Drobamoyi's interest is concluded 
by the said order of dismissal. 

It is contended, however, that the sale 
was a nullity because no process of attach- 
ment was served at all. We have been 
referred to the case of Mahadeo Dubey v. 
Bhola Nath Dichit (1),in which it was held 
- that a regular attachment is an essential 
preliminary to a sale in execution, but the case 
was considered by this Court in the case of 
Kishory Mohun Royv. Mahomed Mujaffar Hossein 
(2) and was not followed, and the Allahabad 
Court itself did not follow it in a later case. 
See Sheodhyan v. Bholanath (3). In the case 
of Kishory Mohun Roy v. Mahomed Mujoffar 
Hossein (2), this Court held that although 
the absence of attachment is a material 


(1) 5 A. 86; А. W. N. (1882) 186. 
(2) 18 C. 188 at pp. 192, 163. 
(3) 21 A. 811; А, W. N. (1899) 84, 
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irregularity a sale, after it has been duly con- 
firmed and asale certificate granted to the 
purchaser, is not to be considered as a nullity 
merely by reason of the absence of any 
attachment. We were also referred to the 
ease of Sorabjt Ooovarji v. Kala Raghunath 
(4), but there the sale was attacked in the 
execution proceeding itself, and if the sale 
was void there was no necessity for taking 
such proceedings. 

Having regard to the case of Kzshory Mohun 
Hoy v. Mahomed Mujaffar Hussein (2) referred 
to above and the principle of the decision of 
their Lordships of the Privy Council in 
Tasadduk Rasul Khan v. Ahmad Husain (5), 
it must be held that the absence of an attach- 
ment, though an irregularity, does not render 
the sale absolutely void. 

The third contention is that there was a 
forfeiture of Drobamoyi's life-estate because 
she allowed the property to be attached under 
Hai Dhanpat’s decree and there was an 
order for sale of the properties on the 16th 
February 1898. But apart from the ques- 
tion whether the forfeiture clause could 
be enforced, it appears that it was waived. 


: After the properties were proclaimed for 


sale and the forfeiture had been incurred, 
Tarak Nath waived it by joining with 
Drobamoyi in executing the mortgages to 
Aziz Mohamed Saha and others and later 
on more clearly by taking the conveyance 
from Drobamoyi herself, which conelusive- 
ly show that the forfeiture was waived and 
she was treated as having a subsisting 
interest. 

The nert question is whether the plaintiffs 
are entitled to a decree declaring that the 
sale passed only the life-interest of Drobamoyi 
and that the plaintiffs would be entitled to 
possession of the property on the death of 
Drobamoyi. 

The plaintiff stated in the 218 para- 
graph of the plaint that, as the defendant No. 
1, Syama Charan, had after his purchase 
of the Chauratta got his name registered 
in the Collectorate under the Land Regis- 
tration Act as the proprietor thereof and 
not as owner of the life-interest of Droba- 
mcyi, he has acted tothe prejudice of the 
plaintiff’s reversionary right, and that there 


(4) 12 Ind. Cas. 911; 86 B. 156; 13 Bom. L. R. 1198. 

(5) 21 O. 66 (P. С.); 20 I. А. 176; 17 Ind. Jur. 534; 
6 Sar. Р. C. J. 324; 10 Ind. Dec. (x. 3.) 676; Rafique 
& Jackson's P. О, No. 131. 
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should. be a declaratory decree to the effect 
, that the defendant will have no right to 
‚ possess the said property Lot Chauratta 
. on the death of Drobamoyi. 


Now the name of the defendaut No, 1 

was registered in the Collectorate on the 
9th February 1899, and the present suit 
was instituted cn the lëth March 1908, i.e., 
more һап 6 years after. There is то 
.Artiele of the Limitation Act spesifically 
: applicable toa suit for declaration of title 
to immoveable property, but the current 
of recent decisions is in favour of the 
. applicability of Article 120 to declaratory 
suits in respect of -title to immoveable 
. property. The authorities on the point 
. were discussed in the case of Molhabharat 
Saha v. Abdul Hamid (6) and we agree with 
. the view taken in that case. 


If, however, there'is a fresh invasion of 
‘the plaintiff's right, as in the foot-note case 
in Robert Skinner v. Shanker Lal (7) or in the 
ease of a continuing wrong ав in the case 
` of Brojendra Kishore Roy Chowdhury v. Bharat 
Chandra Roy (Brajendra Kishore Rai 
Chaudhuri v. Abdul Razac Chaudhuri) (8), 
there is afresh cause of action. The learned 


Pleader for the appellant contends that ` 


‘there was afresh cause of action in this 
‘ease. It is pointed out that the defendant 
` No. 1, Syama Charan, has from the very 
first been attempting to make out a case 
that the mokarari lease for the rent of 
which Lot Chauratta was sold, (although 
“it was granted to Drobamoyi alone) was a 
Jeasa taken on behalf of the estate and 
the sale, therefore, was binding upon the 
estate. In 1896 Syama Charan brought 
a suit for rent against Drobamoyi as well 
' as against Tarak Nath, though the suit was 
decreed against Drobamoyi alone. A similar 
suit was brought in 1906 against both of 
‘them, though it was dismissed against 
-Tarak Nath. 


Jt is accordingly contended that this 
` attempt on the part of the defendant No. 1 
to establish that the mokarari lease was 


(6) 1 O. L., J. 78. 

(7) 1 Ind. Cas. 556; 31 À. 10n4 5 A. L. J. 6382. 

(8) 31 Ind. Cus. 242; 2 C, її, N. 481; 220.1. J, 
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taken -for the estate, and that the decree 
in execution of which Lot Chauratta was 
sold was binding upon the estate (rent suit 
of 1906 being within 6 years of the present 
suit) constitutes a fresh cause of action. 
These suits, however, relate to the mokaart 
and there has been no fresh assertion of 
hostile title in respect of Lot Chauratta. 

The plaintiffs „did not in the plaint set 
up any fresh cause of action. . The only 
cause of action set up was the registration 
of the name of Syama Charan in the Col- 
lectorate, which took place in 1899 about 
9 years before this suit, and in the 24th 
paragraph of the plaint the cause of action 
is stated to have arisen on the 6th 
September 1903 when Drobamoyi relinquish- 
ed her life-interest to Tarak Nath. Under 
the circumstances we are unable to hold 
that there was a fresh cause of action for 
the suit. 

Then it is pointed out on bebalf of the 
respondents that there has been undue 
delay in bringing the suit and the Court 
should not grant a declaratory decree if 
there has been undue delay. The sale took 
place in 1897, the plaintiff No. 1 obtained 
the conveyance from Drobamoyi in 1903, 
and the suit was not instituted until 1903 
and the delay has not been accounted for. , 

Then again although after the death of . 
Jogendra Nath the compromise decree was 
amended by bringing it into conformity with 
the judgment by stating that .if Jogendra 
Nath died unmarried, Tarak Nath shall get 
his 10-annas share, this Court. in making 
the Rule absolute (for amending the decree) 
observed that it would have been desirable 
if the amendment could be made in the 
presence of the legal heirs of the deceased 
Jogendra Nath (in his natural family) and 
stated that it must be distinctly understood 


that such rectification of the decree would not - 


affect the rights of the legal heirs of Тойга 
Nath, if he has left any heirs. . 


It. is contended lihat although Jogendra 
Nath’s heirs, ifany, may not be necessary 
parties „they are proper parties. The object 
of a declaratory, decree is to quiet title, and 
the Court should not make such a decree 
when it would not be conclusive. 

In the cireumstances it is unnecessary to 
remand the case to the Court. below for 
decision of the question whether ‘only the 
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life-interest of Drobamoyi or the entire 
. interest in Lot Chauratta passed by the 
sale which was left undecided by the Court 
below, asit held that the suit for a de- 
claratory decree is barred by limitation and 
that all the proper parties are not "before 
the Court. 2 
The last question is whether the plaintiff 
‚Мо, 1, Tarak Nath, can claim contribution 
.in respect of the sum paid by him by which 
Chauratta was freed from the mortgage. 
As already stated Tarak Nath and Droba- 
.moyi executed & mortgage for Rs. 24,800 
(at 12 per cent. interest) in favour of Rai 
'Dhanpat Singh onthe 12th June 1892, by 
which the five zemindaris including Lot 
Chauratta were mortgaged. А decree was 
- obtained on the mortgage by Rani Mina 
Koer, the widow of Rai Dhanpat, on the 
4th April 1896 for Rs. 39,234-0.6. In 
order to pay off the said decree Tarak Nath. 
and Drobamoyi on the 18th April 1898 
raised Rs. 54,000 by three mortgages exe- 
euted in favour of three persons Aziz 
Mahomed, Abdur Rahim and Hajjutaliah res- 
pectively, each of the mortgages being for 
` Rs. 18,000, and a one-third share of the five 
zemindaris was given as security in each. 
Exhibit 13 (Extract of Register of Suits) 
shows that Rs. 44,109-9-0 was paid into 
Court by Tarak Nath and Drobamoyi and the 
decree-holder certified payment of the dec- 
retal amount, as appears from the order dated 
the 19th April 1898. Lot Chauratta along 
with the other 4 zemindaris was thus released 
from the mortgage of Rai Dhanpat. 


Tarak Nath obtained a “conveyance from 
Drobamoyi in respect of her life-interest in 
the zemindaris, including’ Lot Chauratta on 
the 16th September 1903 and it appears 
that in order to pay off the debts contracted 
by him along with Drobamoyi, he raised 
money by executing a conveyance in respect 
of an 8-аппав share of 4 zemindaris (not 
including Lot Chauratta) on the 24th Sep- 
tember 1903 in favour of Raja Janki Ballav 
Sen for Rs. 77,000 and a mortgage in 
respect of the remaining shares for Rs. 80,000 
on the 4th October 1903. The three mort- 
gage-bonds in favour of Aziz Mahomed and 
others dated the 19th April 1898 were paid 
off by Tarak Nath with the money so raised, 
and the endorsements on the back of the 
bonds show payment by Tarak Nath alone, 
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Lot Chauratta, when it was purchased by 
the defendant No. lon the 19th July 1897, was 
jointly liable along with the other 4 zemindaris 
under the mortgage executed by Drobamoyi 
and Tarak Nath in favour of Rai Dhanpat on 
the 12th June 1892, and there is no donbt 
that it was freed from that liability by the 
payment of Rs. 44,109-9-0 on the 19th April 
1898 by Tarak Nath and Drobamoyi. 

That being so, it is contended on behalf 
of the appellant that Lot Chauratta is liable 
to contribute rateably to the debt secured 
by Dhanpat’s mortgage under section 82 


‘of the Transfer of Property Act and the 


plaintiff No. 1 having redeemed that mort- 
gage, he has, under section 95 of the Trans- 
fer of Property Act, а charge on Lot 
Chanratta in proportion to the amount paid 
in redeeming the mortgage. On the other 
hand, 16 is contended on behalf of the re- 
spondent that Dhanpat’s mortgage was paid 
not by Tarak Nath alone, but by him and 
Drobamoyi by executing three mortgages in 
fayour of Aziz Mahomed and others, and 
it is only the latter mortgages that were 
paid off by Tarak Nath. It is further argued 
that Aziz Mahomed and others could not 
be treated as assignees of Dhanpat’s mort- 
gage and there could be по subrogation 
through those mortgagees, first, because that 
mortgage had merged in-a decree, secondly, 
there could be no subrogation in respect 
of portions of the properties piesemeal, there 
being three mortgages in each of which a one- 
third share of the properties was mort. 
gaged and lastly, there was no agreement 
by them, either with the ereditor or the 
debtor, that they would get the benefit of 
the payment and stand in the position of 
Dhanpat. It is unnecessary to consider 
whether having regard to the fact that 
Dhanpat’s mortgage was fully redeemed, the 
three mortgagees Aziz Mahomed and others 
could not jointly claim subrogation, and 
whether an agreement could not be implied 
under the circumstances that they would be 
subrogated to the rights of Dhanpat. The 
plaintiff does not put his case on that basis, 
There is no question that Lot Chauratta 
along with 4 other zem?ndarís were jointly 
liable for Dhanpat’s .mortgage, and the de- 
fendant No. 1, Syama Charan, purchased the 
life-interest of Drobamoyi (it must for 
the present purpose be taken that he pup. 
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ehased only the life-interest) in Lot Chan- 
ratta at the auction sale held in July 1897 
subject to that lability. Tarak Nath and 
Drabamoyi raised money by mortgaging 
the five properties to Aziz Mahomed and 
others, but as the life-interest of Drobamoyi 
in Lot Chauratta had then passed to Syama 
Charan at the auction-sale, that life-interest 
could not be mortgaged. However, Tarak 
Nath and Drobamoyi did raise the money 
and paid off Dhanpat's mortgage and there 
was a right of contribution against Syama 
Charan in respect of the life-interest in Lot 
Chauratta purchased by him. That pay- 
ment was made within twelve years of the 
suit. It is true that Dhanpat’s mortgage 
was paid off by Tarak Nath jointly with 
Drobamoyi by raising money on mortgages 
in favour of Aziz Mahomed and others. But 
Tarak Nath, who subsequently acquired the 
interest of Drobamoyi, alone paid off the 
mortgage of Aziz Mahomed and others. 
Drobamoyi is a party to this suit. In these 
. circumstances, we think that Tarak Nath is 
entitled to claim rateable contribution of 
the mortgage-debt from Lot Chauratta. 

Under section 95 of the Transfer of Pro. 
perty Act [as interpreted by the Judicial 
Committee in the ease of Ahmad Wal? Khan 
v. Shamsh-ul-Jahan Begam (9)], Tarak Nath 
has charge on Lot Chauratta, which can be 
enforéed under section 100 of the Transfer 
of Property Act. 

It is contended on behalf of the respond- 
ents that the prayers in the plaint do not 
show the precise nature of the claim in respect 
of the contribution, and secondly, that there 
is no prayer for any charge. So far as 
the first contention is concerned, it appears 
that in the 19th paragraph of the plaint 
the payment of Dhanpat’s mortgage and 
the liability of the defendant No. 1 to pay 
ihe debt was set up, and inthe (gka) and 
(cha) prayers the plaintiff claimed a decree 
in respect of the moneys rateably payable 
by the defendant No. 1. There isno ex- 
press prayer for a charge, but there is the 
general prayer in the plaint and we think 
that relief can be granted upon the general 
prayer. 


(9) 26 A. 482; 10 C. W. N. 626 (Р.0.);3 A. L. J. 
360; 3 O, L. J. 481; 1 M. L. T. 148; 8 Bom. L. R. 897; 
16 M, L, J. 269; 33 L, A, 81; 8 Sar, P. О, J. 918, 
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The Court below holds that there are no 
materials, first, for apportioning the mort- 
gage-debt between Lot Chzuratta and the 
other four zemindaris and secondly, for ар: 
portioning the liability between the life- 
interest of Drobamoyi and the interest 
which Tarak Nath would take after her death, 
It appears, however, that before’ the pur- 
chase of Lot Chauratta by Syama Charan, 
Drobamoyi had given an dara of all the 
zemindaris to Rani Mina Koer at в certain 
lump sum rental and Syama Charan after 
his ‘purchase has been suing for the propor- 
tionate amount of rent in respect of Lot 
Chauratta and realising the proportionate 
rent for the last 18 years. That we think 
is some material for apportioning the 
liability between Lot Chauratta and the four 
zemindaris, "Thé apportionment of liability 
between a tenant for life and a remainder- 
man or the reversioner is rather a diffi- 
cult matter. There being no case in our 
Courts in which the question "has been 
raised, we think the principle upon - which 
ealeulation is made in such cases in England 
and America should be adopted. As 
pointed out in the Tagore Lectures, 1876, 
page 370, "both in England and America 
the standard life tables have been adopted 
as the basis of caleulation in such cases 
and the rule is settled that the present 
worth of an annuity equal to the annual 
interest running during the number of 
years which constitutes his expected life 
represents the sum which А (the tenant 
for life) is liable to pay B (the remainder. 
man or the reversioner), being liable for 
the balance after substracting this sum 
from the mortgage-debt paid by A (tenant 
for life) to the mortgagee’ and that "if 
the reversioner or remainderman redeems 
the mortgage, the rule would be the exact 
eonverse.of what is stated here.” 


We think that for the ends of justice the 
case should be remanded to the Court below 
in order to allow the parties to adduce evi- 
dence on the question of valuation of Lot 
Chauratta and the other four zemindarzs res- 
pectively, and also on the question of valua- 
tion ofthe life-interest of Drobamoyi and 
the interest which Tarak Nath would take 
after Fer death, 

The Court below, will apportion the mort- 
gage-debt between Lot Chauratta and the 
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other four zemindaris, and also apportion 
the liability between the life-interest of 
Drobamoyi payable by the defendant No. 1 
and the interest which the plaintiff No, 1 
would take after her death and pass a decree 
for the amount which the defendant No. 1 
may be found liable to pay as purchaser of 
the life.interest of Drohamoyi* in respect of 
Lot Chauratta, the amount being made a 
charge upon Lot Chauratta. It is to be 
distinctly understood, however, that the in- 
terest purchased by Syama Charan at the 
sale held on the 15th July 1597 is taken to 
be the life-interest of Drobamoyi in Lot 
Chauratta only for the purpose of rateable 
contribution of the mortgage-debt in the 
present suit, and is not to be taken as in any 
way deciding the question whether the sale 
passed only the life-interest of Drobamoyi or 
the entire interest in Lot Chauratta, à ques- 
tion which has not been decided by the Court 
below or by us. That question is expressly 
left open. 

Under the eireumstances of the case, we 
direct each party to pay its costs in both 
Courts up to this stage. Ccsts with respect 
to the elaim for contribution will abide the 
result. 

Appeal allowed; Case remanded, _ 





PRIVY COUNCIL. 
APPEAL FROM THE OUDH JUDIOIAL Commis- 
SIONER’S COURT. 
July 21, 1916. 
Presént:—Uord Atkinson, Lord Parker of 
Waddington, Sir John Edge and 
Mr, Ameer Ali. 
MURTAZA HUSAIN KHAN-—PLAINTIFP 
—APPELLANT 
: Versus 
MOHAMMAD YASIN ALI KHAN— 
Derenpant— RESPONDENT. 
Oudh Estates Act (I of 1869), ss. 8, 10, 22 — Lists Nos, 
2 and 8 prepared under s. 8, scope and evidentiary value 
of —‘Ordinarily’ in list No. 2, meaning of — Descent by 
primogeniture—Talnkdar ~ Non-talukdari estate, succes. 
sion to—Family custom —Preswnption —Burden of 
proof - Wajib-ul-arz, recitals in, value of. 
The death of a person,to whom asad was 
anted virtually conferring the status of a taluk- 
дат, before the enactment of Act I of 1869 and whose 
name is mentioned asa talukdar in list No. 1 prepared 
under section 8 of the Act, does not affect his status 
or his rights uder the Act or the rules applicable to 
the devolution of his estate. [р. 308, col, 1.] 


The word ‘ordinarily’ in the preamble in list No. 2, 
“list of talukdars whose estates according to the 
custom of the family ordinarily devolved on a single 
heir", implies that an occasional variation would not 
affect the ‘custom’ of devolution. [p. 803, col. 1.] 

The rulo of descent by primogeniture is not exclud- 
ed from the scope of list No. 2. [p. 305, col. 1.] 

Achal Rom v. Udai Partab Addiya Dat, 11 I. A. 51; 
20 С. 511 (P. С.); 8 Ind. Jur. 272; 4 Sar. P. O. J. 507; 
Rafique and Jackson's Р C. No. 77; 5 Ind. Dec. (N. s.) 
312 and Thakur Ishri Singh v. Thakur Baldeo Singh, 
111. A. 185; 8 Ind. Jur. 331; + Sar. P. C. J. 528; Ra. 
fique and Jackson's Р. С. No. 79; 5 Ind. Dec. (x. s.) 
581; 10 C. 792 (Р, C.), referred to. 

The conclusive nature of the lists prepared under 
section 8, of which the Courts are required to take 
judicial notice under section 10 of the Act, is not in 
reference merely to the fact that tho persons ontered 
therein are talukdars as defined in section 2, but the 
insertion of the names should be regarded as con- 
clusive evidence of the fact on which is based the 
status assigned to such persons. Their title to have 
their names inserted in list No. 2 is based on the 
specific family custom set out in the section. Under 
section 10 the Courts are bound to regard as conclu- 
sive the fact that there was such a pre-existing 
custom attaching to these estates on which their 
inclusion in the lists is based. Гр. 305, col. 1.] 


The provision as to the conclusiveness contained in 
section 10 is confined to estates within the meaning 
of the Act; it does not apply to non-(alulkdari pro. 
perty. The existence, however, of a pre-existing 
custom gives rise to a presumption that, unless 
otherwise proved, the custom attaches то the non. 
talukdari estate as well. гр. 305, cols. 1 & 2.1 

Janki Pershad Singh v. Dwarka Pershad Singh, 20 
Ind. Cas. 73; 40 I. A. 170 at p. 175; 85 A. 391; 17 C. 
W. N. 1029; 14 M. L. T. 110; 25 M. L. J. 34; (1913) M. 
W. N. 680; 18 О. L. J. 200; 11 A. L. J. 818; 15 Bom. 
І. К. 853; 16 О. С. 216 (P. C.); and Maharajah Pertab 
Narain Singh v. Maharanee Subhao Kooer, 4 I. A. 298 
at p. 246; 1 C. L. R. 113; 3 Sar. P. C. J. 740: 3 Suth. 
P. G. J. 459; Rafique 4 Jackson's P. C. N. 46; 1 Ind. 
Jur, 679; 1 Ind Dec. (х. s.) 988; 3 C. 626 (P. 09, 
explained. i 

A person claiming to succeed to the non-talukdari 
properties of a Mahomedan talukdar in derogation of 
the rules laid down in the Act should shew that the 
properties follow a different line of devolution from 
that of the taluka, [р 806, col, 1.7 


The analogies of presumption and proof relating 
to ancestral and self-acquired properties under the 
Mahomedan Law do not apply to the properties of 
Mahomedan talukdars in Oudh. All classes of pro. 
perty, whether ancestral or self-acquired, follow one 
rule of devolution. If a custom governs the suc- 
cession to the ancestral estate, the presumption is 
that it attaches also to the personal acquisitions of the 
last owner left by him on his deata. Гр. 306, col. Li 


The recitals in a wajib-ul-avz are of considerable 
value in the determination of rights and customs 
recorded therein. But statements which merely 
narrate traditions and purport to give the history of 
devolution in certain families, not even of the 
narrators, stand іп no better position than any other 
tradition. [р. 306, col. 1.] ` 
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Appeal from a judgment and decree of the 
Court of the Judicial Commissioner, Ondh, 
dated August 4th, 1918, printed as 22 (ъа. 
Cas. 577, reversing that of the Subordinate 
Court, Sultanpur, dated April 25th, 1913. 


FACTS of the case аге sufficiently set 
forth in their Lordships’ judgment and in 
the judgment of Judicial Commissioners, 
Oudh, reported as 22 (nd. Cas. 577. 

Messrs. DeGruyther, K. O., and Arthur Grey, 
for the Appellant.—Inclusion of a name in 
list No. 2 raised no presumption as to the 
existenee of &family custom regarding pro- 
perty not within the Act I of 1869, which only 
applied to £oelukdari properties. То pro- 
perties in suit not falling under talukdari 
properties, ordinary Muhammadan Law ap- 
plied unless family custom to the contrary 
was shown. There was no claim in respect 
of talukdar? properties. Putting a n&me in 
list No. 2 could not make a custom, although 
custom applied to everything to which the 
Act applied. Properties subsequently bought 
eould not be governed by the Act, which 
was meant to cover only certain estates 
for political reasons. Reference was made to 
Thakur Sheo Singhy. Rant Raghubans Kunwar 
(1), Hyder Hossain v. Mahomed Hossain (2), 
Debi Bakhsh Singh v. Chandrabhan Singh (8), 
Janki Pershad Singh v. Dwarka Pershad Singh 
(4), Lekraj Kuar v. Моћраї Singh (5), Uman 
Parshad v. Gandharp Singh (6), Narindar 
Bahadur Singh v. Achal Ram (7), Maharajah 


Pertob Narain Singh v. Maharanee Subhao 
(1) 32 T. A. 203; 27 А. 634; 15 M. L J. 352; 8 O. C. 
317; 9 G. W. N. 1009; 2 C. L. J. 194 iP. C.). ы 

` (2) 14 M. I. A. 401 at p. 407; 17 W. R. 185; 2 Suth. 

Р. C. J. 589; 3 Sar. P. C. J. 46; 20 E. R. 836. 

(3) 7 Iud. Cas. 734; 87 І. A. 165; 14 C. W. N. 1010; 
12 C, L. J. 203; 8 M. L. T. 273; 7 A. L. J. 1123, 12 
Bom. L. R. 1015; 13 О. C. 316; 20 M. L. J. 917; 32 A. 
599 (Р. C.). 

14) 20 Ind. Саз. 73; 40Т, А. 170 at p. 176; 35 A. 
391; 17 О. W. N. 1029; 14 M. L. T. 110; 25 М.І, J. 34; 
(1918) M. W. N. 630; 18 C. L. J. 200; 11 A. L, J. 818; 
15 Bom. L, R. £63; 16 O. C. 216 (P. O.). 

(5) 7 I. A. 68 at p. 82; 6 O. L. К. 593; 4 Sar. P. О, J. 
93; 8 Suth. P. C. 2.704; Rafique & Jackson's P. O. 
No. 61; 4 Ind. Jur. 423; 2 Ind. Dec. (N. s.) 1081; 6 C. 
744 (P. O.). 

(6) 14 T. A. 127; 11 Tnd. Jur 474; 5 Sar P. C. J. 715 
Rafique & Jackson's P. C. No. 95, 7 Ind. Dec. (x. s.) 
599; 15 C. 20 (P. O.). 

(7) 20 LA. 77; 20 C. 619 (P. C.); 6 Sar. P. C. J. 310; 
17 Ind. Jur. 819; Rafique & Jackson's P. О. No. 128; 
10 Ind. Dec. (x.s) 488 followed in Sheo Рафа 
Bahadur Singh v. Allahabad Bank, 80 1. A. 209 at p. 
212; 25 А. 476 (P. С.): 7 C. W. N. 840; 13 M. І, J. 
336; 5 Bom, L. R, 833. 


^ 


- perby. 


KRooer (3), Muhammad Abdussamad v Qurban 
Husain (9), Achal Ram v. Udai Partab Addtya 
Dat (10), Jagdish Bahadur v. Sheo Pertab 
Singh (11) and Bhatya Rabidat Singh v. Indar 
Kunwar (12); Ondh Estates Act, I of 1869, 
sections 3, 22, 10, 32, 8; Circular No. 20 of 
1863, paragraph 3, in Oudh Rules, page 26. 

Mr, A. М. Dunne (with him Mr. Dube), 
for the Respondent.—List No. 2 contained 
the names of lalukdars who were governed by 
custom priorió the passing of Act I of 1869. 
It was very probable that the same rule 
applied to other properties. The Statute 
required an inquiry as to the property in- 
cluded in the list. Ifinclusion in list No. 2 
was conclusive evidence of custom, was 
there any reason to suppose that self-acquired 
properties were governed by any other law? 
In case of Muhammadans there was no such 
thing as ancestral and self-acquired pro- 
The point was, what was the rule 
of succession in case of a Muhammadan 
talukdar. Custom was proved to exist in 
the family by (1) Aet I of 1869, (2) Admis- 
sions and (3) Tradition. 

Reference was made to Janki Pershad 
Singh v. Dwarka Pershad Singh (4), Narin- 
dar Bahadur Singh v. Achal Ram (7), 
Thakur Ishri Singh v. Thakur Baldeo ` Singh 
(13), Syed Mahomed Ibrahim Hossein Khan 
у. Ambika Pershad Singh (14), Muhammad 
Abdussamad ү. Qurban Husain (9), Chintamun 
Singh v. Musammat Nowlukho Konwari (15), 
Rajendra Bahadur Singh v. Rani  Haghubans 
Kunwar (16). 

(8) 4 I. 228 at р. 246; 1 C. L В. 113; 3 Sar. P. C. J. 
740; 3 Suth. P. O. J. 458; Rafique & Jackson's P. C. 
No. 46; 1 Ind. Jur. 679; 1 Ind. Dec. (x. з.) 983; 3 С. 
626 (P. C.). 

(9) 31 I. A. 80 at p. 36; 26 A. 119 (P. 0.); 8 C. W. 
N, 20'; 6 Bom. L. В. 288. 

(10) 11 I. A. 8:5 10 C. 511 (P-0.); 8 Ind. Jur. 272; 
4 бат. P. C. J. 507; Rafiquo & Jackson's P. C. No. 77; 
6 Ind. Dec. (x. s.) 842. 

(11) 28 I. A. 160 at p. 110; 23 А. 369; 5 C. W. N. 
602 (P. C.). ` 

(12) 16 C. 556 (P. О.); 16 I. A. 58; 13 Ind. Jur. 98; 
5 Sar. P. С. J. 505; Rafique & Jackson's Р. С. No. 110. 

(13) 11 I. A. 195 at p. 146; 10 C. 792 (P. C.); 8 Ind. 
Juv. 331; 4 Sar. P. C. J. 628; Rafique © Jackson's P. 
C. No. 79; 5 Ind. Dec. (x. s.) 531. 

(14) 14 Ind. Cas. 496; 39 I. A. 68; 39 G. 527; 11912) 
M. W. N. 367 (Р. С.); 11 M. L. T. 265; 9 A. L, J. 332; 
14 Bom. L. В. 280; 16 C. W. N. 505; 15 C, L. J. 411; 
22 M.L J. 463. 

(15) 2 I. А. 263; 24 W. R. 255; 1 C. 153 (P. 0); 8 
Sar. P, C. J. 537; 8 Suth, P. C, J. 204; 1 Ind. Dec. 
(N. 5) 98. Š 

(16) 11 O. C, 256 at pp. 259, 263, 
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Mr. DeQruyther, in reply. 

: JUDGMENT. 

Ма. AMEER Атт.—ТҺе facts of this case 
are fully set out in the judgments* of the 
Judieial Commissioners of Oudh, from whose 
deeree dismissing the plaintiffs claim this 
appeal is preferred; their Lordships are 
thus relieved of the necessity of referring 
to them at any length. 

The suit- was brought in the Court of 
the Subordinate Judge of Sultanpur to 
recover from the defendant, the talukdar 
of Deogaon, in the district of Fyzabad, a 
half-share of certain non-talukdar: property 
to which the plaintiff claims to be entitled 
by right of inheritance under the Muham- 
madan Law. - š 

At the time of the annexation of Oudh 
the taluka of Deogaon was found to be 
in the possession of one Babu Jamshed 
Ali Khan under a firman of the deposed 
King, bearing date the 28rd Shaban 1971, 
corresponding with the llth May 1855. 
On the 19th December 1858, a Summary 
Settlement of this property was made with 
him by the British Governmert. 
kabuliat, or engagement for the payment 
of revenue, executed by Jamshed Ali Khan, 
bears date the 22nd January 1859. On 
the 17th October 1861, he received a 
sunad conferring on him “the full proprietary 
right, titlé, and possession” of the estate 
of Deogaon and of Almasgunj, consisting 
of the villages in the list attached to his 
kabuliat. This sanad, among other condi- 
tions, declared as follows: — 

“It is another condition of this grant 
that in the event of your dying intestate 
or of any of your successors dying intestate, 
the estate shall descend to the nearest 
male heir, i.e., sons, nephews, etc., according 
to the rule of primogeniture, but you and 
all your successors shall have full power 
to alienate the estate, either in whole or 
in part, by sale, mortgage, gift, bequest, 
or adoption, to whomsoever you please.” 

Jamshed Ali Khan died in 1865; his 
name, however, is found entered as talukdar 
in the lists Nos. 1 and 2: mentioned in 
Act I of 1869 (the Oudh Estates Act). ° 

He was succeeded by his son Rajah 
Azam Ali ‘Khan, who appears to have 








—-- 


#5ес 22 Ind. Саз, 677.—Ed. 


Тһе’ 


acquired, between 1568 and the time of 
his death, considerable property, moveable 
and immoveable, which, not coming within 
the meaning of the word “estate,” defined 
in Act I of 1869, is usually called the 
non-talukdari property. The plaintiff's claim 
relates to a half share of this property 
on the ground that it is not subject to 
the rule of devolution applicable to the 
estate or taluka, 

Rajah Azam Ali Khan died in October 
1899, leaving two sons, Mustafa Ali Khan 
and the present plaintiff; and the former 
as the elder succeeded to the estate by 
the rule of primogeniture in accordance 
with the provisions of the sanad and the 
rule laid down in section 22 of the Act. 
Не. also obtained possession without dispute, 
so far as appears on the record, of all the 
nou-talukdart property, and held the same 
until his death in July 1909, when he was 
succeeded by his son, the minor defendant, 
Yasin Ali Khan. 

The plaintiff brought his suit on the 
12th April 1910, and the main basis of 
his claim is that the property in dispute 
is not subject to the rule of succession 
by primogeniture, which regulates the descent 
of the taluka, but is governed by the 
ordinary Mussulman Law of inheritance, 
and that accordingly Mustafa Ali Khan 
&nü he became entitled on the death of 
their father to equal shares in the same. 

The defendant in his answer pleaded that 
the property in dispute was an accretion 
to the ancestral estate, and was therefore, 
subject to the same rule of descent ag 
the taluka, and that even if it were not 
so regarded, his father,, and, on the death 
of his father, he himself became under 
the old family custom solely entitled to 
the said property. These contentions took 
a concrete shape in the statements of the 
respective Pleaders recorded by the Sub. 
ordinate Judge on the 14th June 1910, 
The plaintiff's Pleader appears to have 
stated that the present claim was exclusively 
confined to properties that had been acquired 
by Rajah Azam Ali Khan, and did not 
relate to the taluka; and ke contended 
that Act I of 1869 applied neither to the 
taluka mor to the villages in dispute 
though the taluka descended to a single 
individual by the rule of primogeniture 


302 


INDIAN OASES. 


[1916 


MURTAZA HUSAIN KHAN V. MOHAMMAD YASIN ALI KHAN, 


under the sunad. He further denied the 
existence of any family custom. 
The defendant’s Pleader, on the other hand, 
urged that the Act applied to both classes 
of property, and that, apart from the Act, 
family custom governed the descent of such 
property as was” not included in the estate 
under the Act. 

. The sixth issue framed by the Subordinate 
Judge relates to the question of custom, and 
is in these. terms: — 

“6. Whether .there exists any custom in 
the family of the parties relating to the 
acquired property, under which а single 
member becomes the owner, and accord- 
ing to which the father of the defendant 
апа: the defendant alone became entitled?” 
The onus of establishingthe family custom 
was placed on the defendant; and although 
his Pleader appears to have objected that 
this- burden was wrongly thrown on him, 
he prodused a considerable body of evidence, 
oral and documentary, in support of his 
allegation regarding the course of descent 
relating- to the family property. The plaint- 
iff, in rebuttal, as it is ealled, of the case 
made by the defendant, gave his own evi- 
dence. and examined his sister, a lady of the 
name of Kaniz Batul, widow of the late 
Nawab of Hasanpur. Не’ also produced 
some wajib-ul-arz, or village administration 
papers for several years ranging from 1864 
to 1873. To these their Lordships will refer, 
very shortly; later on. 

On the question: whether Act I of 1869 
applied to the estate of Deogaon, the Sub- 
ordinate Judge held in substance that as 
Jamshed Ali Khan had died before it came 
into force, his name was wrongly entered 
in the lists: prepared under the Act; and 
that consequently the Statute’ not being ap- 
plicable; no-presumption with regard to custom 
could arise thereunder. 

This view as to the non-applicability of 
the Act to the taluka itself, which was 
not attempted to be supported before this 
Board, was rightly overruled by the learned 
Judges on appeal, and their Lordships will 
not refer to it further. Having held that 
no presumption could arise from the inclusion 
ofthe telwkain list No. 2 as the Statute did 
not apply to it, the Subordinate Judge pro- 
eeeded to- consider the evidence. Among 
this were two important ‘documents, one a 
petition of Rajah Azam АН Khan bearing 


date the 27th May 1873 presented to the 
Revenue Authorities, and the othera written 
statement filed in Court on the 15th 
February 1868. In both there were clear 
and explicit ‘statements of the deceased 
Rajah regarding the custom which govern- 
ed the devolution of property in his family. 
Both -these statements the Subordinate 
Judge ruled out of consideration as he 
thought they referred only -to the taluka, 
and had, therefore, no bearing on the question 
of succession to the non-falukdart property. 

Dealing with the oral evidence, thus de- 
tached from any support from the docu- ` 
ments, the Tria] Judge characterises the 
defendant’s witnesses, many of whom appear 
to be men of substance, and some of 
standing and position, as “tutored,” and 


‘their testimony as wholly untrustworthy ; 


and, relying on the waj¢b-ul-arz papers, 
and in some measure on the statements of 
the plaintiff’s sister, he came to the con- 
clusion that the defendant had failed to 
prove the custom alleged by him. eae. 
cordingly decreed the р1аїп в claim. This 
decision has been reversed on appeal by 
the Judicial Commissioners, who have dis- 
missed the suit with costs in both Courts. 
Shortly stated, they have held that the 
estate of Deogaon is within the Statute, and 
by virtue of the provisions of the Act 
there was a presumption in favour of. a 
pre existing custom attaching to the taluka 
which threw on the plaintiff in this case 
the onus of showing that the non-talukdari 
property was subject to adifferent rule of 
devolution. They also considered the oral 
testimony adduced by the defendant as 
reliable, and referred to Rajah Azam Ali's 
statements with regard to the custom of 
ihe family as showing that he made no 
distinction between ancestral and acquired 
property. ` 

The judgment cf the Judicial Commis- 
sioners has been assailed in this appeal 
chiefly on two grounds: firstly, it is con- 
tended that the presumption on which the 
learned Judges have mainly rested their 
decision, has : been wrongly raised and 
wrongly applied; and, secondly, that the 
onus has béen wrongly thrown on the 
plaintiff, inasmuch asit lay on. the defend. 
ant, as established in Janki Pershad Singh 
v. Dwarka Pershad Singh (4), known locally 
as the Ranimau case, to prove affirmatively 
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the. custom. alleged by him. The two 
points are so closely inter-related that their 
Lordships do not propose to discuss or 
consider them separately. . 

The: contentions: of the parties on the 
question of presumption rest on the provisions 
of sections 8 and 10 of the Act; and 
although these sections have formed the 
subject of discussion in several previous 
decisions-of this Board, it becomes necessary 
again. for the purposes of this judgment 
to refer to them shortly. Section 8 provides 
that “within six months after the passing 
of the. Act the Chief Commissioner of 
Oudh; subject to such. ifstructions as he 
may receive from: the Governor-General of 
: India, shall cause. to. be- prepared six lists; 
namely, first, a list of all persons who 
аге -to be considered talukdars within the 
meaning ofthe Act.” As already observed, 
& Summary Settlement of the Government 
revenue had been made with Jamshed Ali 
Khan.on the 22nd January 1359, a talukduré 
sanad was granted to him on fhe 17th 
October- 1861, and his name was entered 
as а lalukdar in the first of the- lists. 

He.had acquired, as declared by section 
8, "a. permanent, heritable, and transferable 
right” in his estate, and was unquestionably 
a talukdar within.the- meaning of the Act. 
His death before. the Act was passed into 
. law makes no difference in.his status- or ‘in 
his. rights. The lists which the Chief 
Commissioner was. directed to “cause to 
be: ` prepared” 
of preparation: long- before the passing 
of the- Act; the. limit of вїх` months was 
clearly: meant as. a limit for their comple- 
tion; and not for- their initiation. In fact 
it is beyond dispute now that Jamshed 
Ali and. his. heirs- and successors to the 
estate. are such talukdars. 


List- No. 1 is a general list of all taluk- 


dars;: without distinction as to the course 
of deseent in their families: in respect of 
the: taluka, 
on the basis of the devolution of the -estate 
begins with list No. 2, which is "a list of 
talukdars whose estates, according. to the 
custom: of the family on. and before. the 
18th day. of February 1856 ordinarily 
devolved upon a single heir."  The.use of 
ihe word "ordinarily" clearly implies that 
an occasional variation would not affect the 
"custom" of devolution. . 
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The third is “a list of the talukdars, 
not included in the second of such lists, to 
whom saxads or grants have been ог may 
be given, or made by the British Govern- 
ment, up to the date fixed for the closing 
of such lists, declaring that the succession 
to the estates comprised in such sanads or 
grants shall thereafter be regulated by the 
rule-of primogeniture,” 

On behalf of the appellant, it is contended 
that although the name of Jamshed Ali 
Khan is included in list No. 2, the fact that 
the succession is declared in the sanad to go 
by primogeniture shows that the estate really 
came under list No 3 and not under list No. 
2, and that, consequently, no presumption 
as to a custom relating to the descent of 
the estate can arise. In support of this 
contention, reference is made to the Chief 
Commissioner’s circular, dated the 18th day 
of January 1860, by which the talukdars 
were invited “to file a written declaration,” 
expressing their desire that their estate should 
not be subdivided at their death “or in any 
future generation.” A- similar expression of 
wish was invited from such talukdurs as 
had received sanads, “and in whose families 
the law of primogeniture does not prevail.” 

It appears: that in response to this in- 
vitation, Jamshed Ali Khan submitted, on 
the 6th day of February 1860, the following 
representation: 

“Sir, 

"The British Government has been pleased 
to confer upon me the proprietary rights 
of the Deogaon Estate, Pargana Jagdispur, 
District Fyzabad. I, therefore, wish and 
pray: that after my death my estate may be 
allowed to continue in my family, genera- 
tion after generation, in its’entirety, with- 
out partition, according to the custom of 
raj-gaddi, aud the younger brother may get 
the maintenance from the gaddi-nashin.” 

It is-urged that these two documents, 
taken together, show that family custom or 
usage did not form: the basis of the declara- 
tion as to the rule of descent by primo- 
geniture, which does not come under list 
No. 2 but comes only under list No. 3 
This proposition is attempted to be supported 
by reference to certain dicta, or rather 
expressions, of this Board in the case of 


Achal Бат у. Udai Partab Addiya Dut 
(10) and in that of Thakur ‘Ishri ^ Singh 
v. -Thakur Singh (18); The 


- Baldeo 
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appellant’s contention receives some "an able one" out of several sons “without” 
colour from the words of Sir Barnes Peacock, reference to seniority” to succeed to the 
who delivered the judgment of tbe estate; “that is to say, according to him,”. 
Board in Achal Ram’s case (10), “that adds Sir Arthur Hobhouse, "that law. which . 
when a talukdar’s name was entered іп is familiar to us under the name of tanistry, 
the second list and not in the third, the or something very like it, prevailed in his : 
estate, although it is to descend toa single family.” The conclusion is thus expressed: 
heir, is not to be considered as an estate “The question is, whether the appellant, . 
passing according to the rules of lineal primo- haying the onus probandi on him to show 
geniture.” But it must be observed that that that- primogeniture is the law of the family, 
ease proceeded on its own special facts; the has proved his case; and he certainly is: 
Talukdar Pirthi Pal Singh, whose name had very far indeed from proving his case, the evi- 
been entered in list No. 2, had died before dence, so far as it goes, being the other way.’ 
the Act came into force; there was no This decision certainly does not exclude 
dispute, however, that the succession to his descent by rule of primogeniture from the 
estate was governed by the Act. He left scope of list No, 2; whilst section 22 
no heir coming within the first five sub- expressly declares that succession ab intestato 
sections of section 22, andthe property had to the estates of talukdars whose names 
accordingly “descended” to the widow, wbo are inserted in list No. 2 equally with 
held it for her lifetime; and after her those entered in lists Nos. З and 5 shall: 
death it was held by her daughter. On be by lineal primogeniture. It provides 
the death of the daughter, Achal Ram, her in the first three sub-sections as follows: 
husband, took possession of the estate. The "If any ¢alukdar or grantee, whose name 
suit by Udai Partab was brought to recover shall be inserted in the second, third or fifth 
possession of the estate from Achal Ram, ofthe lists mentioned in section 8, or his heir 
on the ground that he, Udai Partab, was or legatee, shall die intestate as to his estate, 
entitled as the nearest male agnate of the such estate shall descend as follows, riz. :— 
deceased  £alukdar. The case really fell "(1) To the eldest son of such talukdar 
within sub-section 11 of section 22, and the ог grantee, heir or legatee, and his male 
issue relating to descent by rightof lineal lineal descendants, subject to ‘the same 


primogeniture did not directly arise in it. conditions and in the same manner as the ' 
Their Lordships think that the views estate was held by the deceased; 
expressed by Sir Barnes Peacock must be “(2) Or if such eldest son of such talukdar 


read in conjunction with the facts of the or grantee, heir or legatee, shall have died 
- ease and ought not to be extended so as to in his father’s lifetime, leaving male lineal 
exclude the rule of descent by primogeniture descendants, then to the eldest and every 
from the scope of list No. 2. In fact, other son of such eldest son successively, 
in Thakur Ishri Singh’s case (13) decided according to their respective seniorities, and 
shortly after, where also the deceased their respective male lineal descendants, 
ialukdar's name was inserted in lists Nos. 1 subject as aforesaid; 
and 2, Sir Arthur Hobhouse (afterwards “(8) Or if such eldest son of А 
Lord Hobhouse) delivering the judgment  ialukdar or grantee, heir ог legatee, shall. 
of the Board used the following language: have died in his father’e- lifetime without 
"Now, however true it may be that if there leaving male lineal descendants, then to 
is absolutely nothing to guide the mind to the second and every other son of the said 
any other conclusion, an impartible estate talukdar or grantee, heir . or legatee, 
will descend according to the law ofprimo- successively, according to their respective: 
geniture, it is impossible to say there is по  seniorities' and their respective male lineal 
such guide in this case.” It was descendants, subject as aforesaid, ” , 
found in Thakur Ishri Stngh’s case (12) The amendments made by the  Oudh: 
that the deceased Talukdar Beni Singh Estates (Amendment) Act of 1910 do not 
had in his lifetime, on the 20th February, affect the matter. ' ) 
1860, in answer to the Ohief Commissioner's Their Lordships are, азаа уе: of ! 
circular letter already referred to, stated the opinion that there is no substance in the: 
usage in his family to be the. selection of contention of the appellant based on (hg ' 


“Vol. XXXVI} 


INDIAN OASES. 


MURTAZA HUSAIN KHAN 0, MOHAMMAD YASIN ALI KHAN, 


difference in the phraseology of section 8 
relative to lists Моз. 2 and З that 
descent by primogeniture is confined to cases 
coming under list No. 3. Section 10 of the 
Act, after declaring that “no persons shall 
be considered talukdars or grantees within 
the meaning of the Act, otber than the 
persons named in such original or sup- 
plementary lists as aforesaid” (section 9), 
provides that “the Courts shall take judicial 
notice of the said lists and shall regard 
them as conclusive evidence that the persons 
named therein are such falukdars or grantees,” 
that is, “within the meaning of the Act.” 
This does not mean they shall be 
conclusive merely as to the fact that the 
persons entered therein are falukdars as 
defined їп section 2; in their Lordships’ 
opinion, the provision of section 10 goes 


much further; is means that the Courts shall - 


regard the insertion of the names in those 
lists “as a conclusive evidence” of the 
fact on which is based the status assigned 
to the person named in the different lists. 
For example, іп list No.2 such talukdars 
alone are included whose estates, according 
to the custom of the family “on and 
before the 13th February 1856" (the date 
of the first Annexation of Oudh), "ordinarily 


descended проп в single heir.” Their 
title to have their names inserted in 
that list is based on the specific family 


custom set out inthe section. Under section 
10 the.Courts are bound by the Statute to 
regard as conclusive the fact that there 
was such a pre-existing custom attaching 
to these -estates on which their inclusion 
in list No. 2 was based. 

In .the present case Jamshed Ali Khan's 
name was included in list No. 2; it could only 
have been done by virtue of a pre-existing 
eustom-. governing the devolution of the 
estate to a single heir. Section 10 makes 
the entry of his name in list No. 2 
conclusive evidence of that fact. There is 
no dispute that in this case the estate 
descends by lineal  primogeniture; the 
only question for determination is whether 
the custom which has thus received statutory 
affirmation with respect to the estate 
attaches also to the non-talukdari property, 
and governs its devolution, 

The provision as to the conclusiveness 
in ‘section 10 is confined to estates within 
the meaning of the Асі; . it. does not 


20 


805 
apply to non-taluklari property. The 
existence, however, of the pre-existing 


custom gives rise to a presumption. It 
їз urged on behalf of the appellant that 
this presumption is not enough; and that 
the defendant must establish affirmatively 
the course of descent alleged by him. The 
contention that the onus lies primarily on 
the defendant is supported by a reference 
to the decision of their Lordships in the 
ease of Janki Pershad Singh v. Dwarka 
Pershad Singh (4). The plaintiff in that 
case had obtained a decree in the Courts 
in India for a half share of the after-acquired 
properties of the talwkdar, on the ground 
that the defendant had failed to establish 
that by the custom of the family these 
acquisitions became part of the original 
estate, and were, therefore, not subject to 
the ordinary rules of inheritance; and 
this decree was upheld by this Board. 
That case had arisen’ in a family subject to 
the law of the Mitakshara, which recognises 
two courses of devolution in the ease of 
what is called “obstructed inheritance”: 
the ancestral property descending in one 
channel, the self-acquired property in 
another. Even where the estate is 
impartible, this distinction in the course 
of descent is recognised. This is exemplified 
in Maharajah Регар Narain Singh ү. 
Maharanee Subhao:Kooer (8) (а case under 
the Oudh Estates Act), where, in making 
the decree. their Lordships added the 
following limitation: — 

“The declaration, however, must, their 
Lordships think, be limited to the taluk 
and what passes with it. lf the Maharajah 
had personal or other property not properly 
parcel of the /alukdari estate, that would 
seem to be descendible according to the 
ordinary law of succession.” 

Similar differentiation was made in 
another Mitakshara case, which, however, 
did not arise in Oudh, but which equally 
exemplifies the rule. [Srimaté Rani Parbati 
Kumari Debi v. Jagadis Chunder Dhabal (17).] 

Unless there be а custom by which self- 
acquired properties in a Mitakshara family 
become part of the ancestral estate, or unless it 
be shown that the person acquiring the same 
intended to incorporate such’ acquisitions with 
the estate, they descend by the ordinary law 


(17: 29 I. A. 82 at p. 98; 4 Bom. L. R. 365; 29 O, 
433; 6 C. W. N. 490; 8 Sar, P. C. J. 205, 
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of inheritance. For example, where the 
owner of an ancestral, impartible estate, 
possessed also of self-acquired properties, 
dies leaving lineal male descendants, as the 
inheritance is “unobstrneted,” both classes 
of properiy go to them; supposing, however, 
he were to die leaving no male progeny 
in the direet line, but a widow and a 
divided agnatic relation, in the absence of 
a custom the self-acquired property would 
go to the widow, whilst the estate would 
devolve on the agnatic heir. The onus of 
establishing a custom dehors the ordinary 
rule in such a case would Пе on the 
person asserting it. This was the principle 
on which their Lordships proceeded in 
Janki Pershad Singh’s case (4). 

The Muhammadan Law makes no dis- 
tinction between ancestral and self-acquired 
property, and recognises no principle of 
differentiation in the matter of lineal and 
collateral succession, as is the case under 
the Mitakshara which divides inheritance 
into “unobstructed and obstructed heritage.” 
All classes of property, whether ancestral 
or self.acquired, follow one rule of devolu- 
iion. If a custom governs the succession 
to the ancestral estate, the presumption is 
that it attaches also to the personal 
acquisitions of the last owner left by him 
on his death; and it is for the person 
who asserts that these properties follow 
a line of devolution different from that of 
the taluka to establish it, 

Their Lordships are of opinion that the 
Judicial Commissioners in the present case 
were right in holding that the Subor- 
dinate Judge had wrongly placed the orus 
on the defendant. As already observed, a 
pre-existing custom relating to the descent 
of the ancestral estate to a single heir 
received statutory affirmation in 1869. The 
presumption is, the family being Mahom- 
medan, that prior to 1856 the same rule 
of devolution applied to ihe self-acquired 
property of tbe previous owners, and 


applies to the acquisitions of Rajah Azam, 


Ali Khan. That presumption the plaintiff 
has sought to rebut by statements and 
recitals contained in a number of  wajb- 
ul-arz papers. A wajib ul-arz is a village 
administration paper, prepared by a village 
official, in which are recorded the state- 
ments of persons possessing interests in 
the village relative to existing rights and 


- prowess with the pike or lance. 


customs. As such they are of considerable 
value in the determination of such rights 
and customs. But statements which merely. 
narrate traditions and purport to give the 
history of devolution in certain families, 
not even of the narrators, stand in no 
better position than any other tradition. 

The following facts connected with 
Jamshed Ali Khan's family . will make 
this absolutely clear. It may be taken 
as a historical fact that some four cen- 
turies ago a Rajput adventurer of the 
name of Barawand Singh or Raja Barar, 
of the Rae Bareilly District, raided into 
the Fyzabad District, and after ousting 
the Bhar inhabitants from their ancient 
possessions, established himself there with 
his clan, apparently since then called the 
Bhale Sultan clan, on account of their 
Barar’s 
descendants appear to have multiplied 
immensely; some have remained Hindus, 
others have adopted the Moslem religion. 
Tradition ascribes the adoption of Islam 
to one of his early descendants, named 
Palandeo, who lived in the time of the 
Afghan Emperor Sher Shah, from whom 
he is said to have received the title of 
Malikpal. This Malikpal is claimed as 
the progenitor of the Mussulman section 
of the Bhale Sultan clan. The fourth in 
descent from Malikpal was Pahar Khan, 
with whom, according to the defendant’s . 
ease, began the origin of the  Daogaon 
Estate. The Pahar Khani section of the 
Mussulman Bhale Sultans, to which the 
talukdur of Daogaon belongs, trace their 
descent to him, whilst the Mubarak Khanis 
derive their origin from Mubarak Khan, 
his brother. The talukdars of Mahona and 
of Uchgaon are Mubarak Khanis. The 
son of the falukdar of Mahona (іп 
the absence of his father in Mecca) has 
given evidence in this case on the side 
of the defendant on the question of the 
custom; so has the talukdar of Uchgaon, 
Jamshed Ali Khan was the eighth in 
descent from Pahar Khan. 

The wajib-ul-are papers, on which the 
plaintiff relies, contain the statements of 
a number of Bhale Sultans, both Hindu 
and Mussulman, regarding the origin of 
their respective title fo the lands they 
hold in the several villages to which 
these papers relate. The history of their 
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title is based purely on family tradition. 
They describe how after Barar and his 
clan: settled in this district his descendants 
continued to split up, until several of them 
formed stocks of their own. In no case, 
however, they appear to bring down the 
tradition of division beyond Pahar Khan. 
The plaintiff admits in his deposition that 
there has been no partition of the family 
property since the time of Alahdad Khan, 
the third in ‘descent from Pahar. His 
own statement lends strong corroboration 
to the large volume of concurrent 
testimony regarding the rule or custom 
governing the descent of the entire family 
property, whilst the wajib-ul-arz papers, 
on which the first Court relied, do not 
support the case put forward for him. 

In their Lordships’ opinion, the plaintiff 
has failed to establish that the devolution 
of the non-talukdard property is subject 
to a rule different from that governing 
the estate, and that his claim was rightly 
dismissed in the Judicial Commissioners’ 
Court. Their Lordships will, therefore, 
humbly advise His Majesty that the decree 
of the Appellate Court should be affirmed, 
and this appeal should be dismissed with 
costs, 3 

Appeal dismissed, 

Solisitors for the Appellant: Messrs. Watkins 
and Hunter. 

Solicitors for the Respondent: Messrs. 
Barrow, Rogers and Nevill. ` 





ALLAHABAD HIGH COURT. 
First Civi, APPEAL No. 59 or 1915. 
June 20, 1916. 

Present:-—Mr. Justice Sunder Lal and 
Mr. Justice Walsh. 

Musammat GAJRAJ MATI TEWARIN— 
PETITIONER—~APPELLANT ` 

I VETSUS ` 
SHAMI NATH AnD отнвйз— ОррозІтв 
PaARTY— RESPONDENTS, 

Civil Procedure Code (Ас ТҮ of 1908), O. IX, r. 18— 
Ex parte decree—Appeal bij contesting defendants— 
Merger of decree—Application to set aside ex parte 
decree – Jurisdiction. г 

Where а decree is passed єл parte against some 
defendants and on contest against others and the 
absentee defendants are no party to. an appeal 
against the decree by the contesting defendants, 


either as appbllants or respondents, and the Appellate. 


Court-has not adjudicated upon.the absentee defend- 
ants’ case, the decree of the. Court of first instance 
does not merge in that of the Court of Appeal and 
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the Court of first instance has still jurisdiction to set 
aside the ex parte -decree against the absented 
defendants. [р. 316, col. 2: p. 317, col. 1.] 
Whether the decree of the Court of first instance 
has merged into thatof the Court of Appeal will 
largely depend upon the facts of each case. [р. 316, 


оо], 2. 

First appeal from the order of the 
Subordinate Judge, Gorakhpur, dated the 
20th March 1915. 

FACTS of the case appear from the 
judgment of Sunder Lal, J. 

Mr. Pearey Lal Banerji (with him Mr. 
Wallach), for the Appellant, contended that 
the decree of the first Court against his client 
was ex parte, that appeal to the High 
Court against that decree was preferred 
by the other defendants who contested the 
snit, that his client was neither an 
appellant nor was made even a pro forma 
respondent in that appeal and that the 
appellate decree was not binding on his 
client who was entitled, on showing suffi- 
cient cause, to have the decree ex parte 
against him set aside. 

[Warss, J.— Was your client served with 
a notice of the original suit? ] 

The first Court has not gone into the merits 
of the case and has rejected the application on 
the ground that its decree has been confirmed 
by the High Court and that Court only 
could now set aside the decree. He sub- 
mitted that the first Court was wrong. 
Indu Meah v. Darbaksh Bhuiyan (1), 
Brifa Lal Singh v. Ohowdhuri Mahadeo Prasad 
(2), Panduranga Mudaliar v. Vythilinga 
Reddi (8). 

Dr. Tej Bahadur Sapru (with him Mr. 
Iswar Saran), for the Respondent, contended 
that it had been held by this Court that 
when a decree had been passed by an 
Appellate Court that Court alone could set 
aside the decree. Patakdhar Rai v, Man- 
karan Rai (4). 

[SonpeR : Lar, J.—In Patakdhari Rai v. 
Mankaran Rai (4) the applicant was a 
party to the appeal.] 
` The only decree capable of execution was 
the decree of the Appellate Court. The 
decree of the first Court must be taken to 
have merged in the decree of the Appel- 

(1) 10 Ind. Cas, 275; 15 О, W. М. 798 at р. 800; 14 
C. L. J. 42. 
am 12 Ind. Cas. 669; 17 C. W. М. 133; 15 C, L. J. 


(3) 30 M. 537; 17 M. L, J. 417; 2 M.L. T, 466. 
(4) 6 Ind. Cas..205; 7 À, L, x 598, 
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late Court. The Appellate Court decree 
was binding on the applicant. He referred 
to Order XLI, rule 83, of the Civil Pro- 
cedure Coda, 1908. | 

[Wassn, J.— Rule 33 is discretionary. | 


Dr, Sapru then referred to Dhonai Sardar 
v. Tarak Nath | Ghowdhur, (5); Ramanadhan 
Chetti v. Narayanan Chetty (6); Mathura 
Prasad у. Raméharan Lal (7). 


Mr. P. L. Banerji was heard in reply. 
JUDGMENT. 


SUNDER Lat, J.—This isan appeal under 
Order XLilI, rule 1 (d), of the Code of 
Civil Procedure from an order rejecting an 
application made under rule 13 of Order 
IX of the Code to set aside a decree passed 
ex parte, ! j 

` The cireumstancês under which the appeal 
has arisen may be briefly recapitulated, 
before proceeding to deal with the point 
arising in the appeal. On 6th October 
1899, Nand Lal Rai Misra and others 
instituted a suit, in the Court of the 
Subordinate Judge of Gorakhpur for the 
sale of property to realize the sum of 
Rs. 39,468 on foot of a mortgage, dated 
20th June 1891, alleged to have been 
executed by defendants of the first set 
` named Krishen Nath Tewari, Gobind Nath 

Tewari and Balbadhar/' Nath Tewari, and 

also by the defendant of the second set 

named Musammat Gajraj Mati Tewarin who 
is the mother of the defendants of the 
first set. From the recitals in the deed 
of mortgage and from the judgment in 
appeal of this Court, if appears that the 
property mortgaged stood in the name of 
Musammat. Gajraj Mati Tewarin. Some 
decrees, for money had been passed against 
her, in execution of which the property. 
in dispute had been attached. The defend- 
ants of the first set had brought a suit to 
` obtain a declaration that the property which 
stood in the name of the lady was really 
their property. A decree. was given to 
them by the Court of first instance which 
was reversed in appeal by this Court. The 
defendants. of the first set intended to 


(5) 5 Ind. Cas. 625; 12 0.1.1.6), ; 
(6) 27 M. 632. : 
(7) 28 Ind. Gas, 261; 18 A. L, J. 288; 97 A. 203, : 
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carry the case up in appeal to the Privy 
Council when by a compromise between 
the parties, the idea of appealing to the 
Privy Council was given up, and the mort- 
gage in suit was executed under the terms 
of the compromise. There were other 
defendants to the present suit, with whom 
we are not concerned inthis appeal. The 
suit was contested by defendants of the 
first set, and by one Bishambar Nath 
Tewari. The defendants of the first set 
admitted the execution of the deed of 
mortgage in suit. They, however, raised я 
number of pleas in defence which formed 
the subject of adjudication, both by this 
Court and the Court below. With these 
we are not concerned in this appeal. Musam- 
mat Gajraj Mati Tewarin did nob appear 
in the suit, which proceeded ez parte against 
her. On 30th June 1900, the learned 
Subordinate Judge of Gorakhpur gave a 
decree for the realization of a sum of 
Rs. 26,916 with costs and future interest 
by sale of the property mortgaged against 
all the defendants to the suit. Against 
the said decree, the defendants of the first 
set and Bishambar Nath Tewari (viz, all 
the four persons who had defended the 
suit) preferred an appeal to this Court, 
The plaintiffs alone were made respondents 
to the appeal Neither Musanmat Gajraj 
Mati Tewarin, nor the other defendants 
to the suit were parties to this appeal, which 
was registered as First Appeal No. 305 


of 1900. The appeal came on for hearing | 


before a Division Bench of this Count 
presided over by the Hon’ble the Chief 
Justice (Sir John Stanley, Kt, К. C.), 
and Mr, Justice Burkitt, who 
December 1903 decreed the appeal in part 
by reducing the rate ‘of interest and 
allowed certain objections preferred under 
section 561 of the Code of Civil Procedure 
by the  plaintiffs-respondents, thereby 


increasing the amount of the principal sum . 
decreed by Rs. 4,000 principal and interest , 


accruing due thereon. The decree made 
in the appeal runs in the following 
terms:— - : : S 


"ft is ordéred and desreel that this . 


appeal and the objection under section 561 
of the Code of Civil Procedure filed by 
the plaintiffs-respondents “ba allowed in 


tz part, and that in modification of the decree 


on 2nd , 
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of the. Subordinate Judge of Gorakhpur, 
it is decreed and hereby declared that on 
30th day of May 1904, a sum of Rs. 34,654-2-3 
will be payable to the plaintiffs-respondents, 
viz, Rs. 18,200 ‘for principal and 
Rs.. 19,720-12-9 interest thereon due on 
the mortgage, dated 20th June 1891, at 
the rate of 12 per cent. per annum up to the 
date of the decree and it is hereby ordered that 
upon tbe .defendants-appellants paying to 
the plaintiffs-respondents or into Court 
on 30th May 1904, aforesaid, the said sam of 
Rs. 34, 654-2-3 with future interest at the rate 
of 6 percent. per annum from the date of the 
decree, the plaintiffs-respondents shallldeliver 
to the defendants-appellants or such persons 
as they appoint all documents in their 
possession or power relating to the property 
specified. Bat if such payment is not made on 
or before 30th May 1904, then it is ordered 
that the said property or a sufficient part 
thereof be sold, ete. ete.” 

It is noticeable that the order to pay the 
amount is addressed to the defendants- 
appellants. Itisthey who areto pay the 
amountand redeem the property, and in 
default of payment by them it isto be sold as 
ordered. I have already noted that Musammat 
Gajraj Mati Tewarin was no party to the 
decree, so far as this decree is concerned her 
very existence is ignored. The plaintiffs in 
due course applied for an order absolute 
for sale under section 89 of Act IV of 
1882 and having obtained it put the 
decree in execution, and brought to sale 
the mortgaged property. The sale waa 
duly confirmed and the purchasers (who 
were the decree-holders themselves) were 
put in possession. On 3rd February 1915, 
Musammat Gajraj Mati Tewarin filed a peti- 
tion in the Court of the Subordinate Judge of 
Gorakhpur under rule 13 of Order IX of 
the Code to set aside the decree of 30th 
June 1900, on the various grounds set forth 
in the said petition. She alleged in that 
petition that she had no notice of the suit, 
that it was not properly served on her, and 
that if was for the first time on 27th 
January 19:5, when she received a summons 
to give evidence, that she came to know of 
the decree and what had transpired in 
execution thereof. The decree-holders filed 
areply to the said petition on 20th March 
1915, The Court below, without trying 
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the application on the merits, has reject- 
ed iton the sole ground that as the final 
deeree in the ease was made by this Court 
on &ppeal on 2nd December 1903 he had 
nojurisdietion to set aside his own decree 
against the applicant. Musammat Gajraj 
Mati Tewarin has preferred this appeal 
against the said order on the ground that 
the decree made by this Court on 2nd Decem- 
ber 1903 was not a decree to which she 
was a party. The only decree passed against 
her was the decree of the Court of first 
instance dated 30th June 1900, which alone 
she is interested in getting set aside, The 
fact that some other of the defendants 
preferred an appeal to this Court to 
which she was not a party, and in which 
this Court, therefore, could not and in fact 
did not deal with her rights, does not pre- 
elude this defendant from making the 
present application. Rule 13 of Order IX of 
the Code of Civil Procedure enacts that when 
a decree is passed ет ратів against a defend- 
ant, such defendant "may apply to the Court 
by which the decree was passed for an 
order to set it aside” on certain grounds 
Set out in the said rule. The Court, if 
satisfied, that such grounds were well 
founded, may make the order to ses aside 
“the decree as against him." There is a 
proviso added to the rule, under which “where 
the decree is of such a nature that it can- 
not be set aside as against such defendants 
only, it may set aside against all or any 
of the other defendants also”. itis clear 
from this rule that an application under 
it can be made only by a person against 
whom a decree has been made, and that 
such application can be made only to 
the Court which passed the decree. The 
plaintiffs-respondents have, however, urged 
that the only decree capable of execution, 
and in fact the only final decree made 
in the case, is the decree made by the 
Court in appeal into which the decree of 
the Court of first instance must be taken 
in law to have merged, and that Musammat 
Gajraj Mati Tewarin, though nct named 
asa party to the decree of this Court, must 
be deemed in law to have been a 
party against whom also this Court must be 
taken to have made the decree. The applica- 
tion, therefore, should have been made to 
this Court to set aside the decree of December 
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9nd, 1903, and the Court below has, therefore, 
rightly rejected the application made to it. 
The learned Counsel for both the parties have 
referred to numerous cases in course of 
their able arguments. In view of the 
great importance of the question involved 
in the appeal, . as also in view of 
the fact that there has been considerable 
divergence of views in the various High 
Courts in India upon the point, we took 
time. to corsider our judgment. I propose 
to consider the. question in the first place 
upon the language of the various sec- 
tions bearing upon the point in Act XIV 
of 1882 under which the decree was made 
by this Court, as also to consider what differ- 
ence, if any, has been made in this respect 
by the present Code of Civil Procedure, 1 
propose to consider, not what decree 
might have been made by this Court in the 
appeal, but what the decree was which it 
actually made in the appeal. I will also 
examine the course of case-law in the 
various High Courts in India, upon this 
point. 

The decree made iu 4 Civil suit is the 
final culmination of the suit. It ought as 
а .ule to be. self-contained, and should 
embody the result of the suit. Under rule 
6 of Order XX of the Code (section 206 of 
Act XIV of 18827 it should contain:— 


(a) the number of the suit; 

(b) the names and descriptions of the 
parties; 

(c) the particulars of the claim; and 
| (d) the relief granted, orother determina- 
tion of the suit. 


Similarly a decree made by- a Court in 
appeal should under rule 35 of Order XLI 
of the Code (section 579 of Act XIV of 
1382) contain:— 


(a) the number of the appeal; 

(b) the names and descriptions of the 
appellant and respondent; and Ç 

(c) a clear specification of the relief 
granted or other adjudication made. 

. A decree properly prepared under either of 

these rales should, therefore, tell us against 
whom, and in favour of which of the parties 
it has been made. It should state withont 
reference to any other document on the record 
.the names of all the - persons against whom 
it has been passed and who will be affected 
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thereby, If an order under section 544, Civil 
Procedure Code, (Order XLI, rule 4) was 
made in favour of a party who has not appeal- 
ed, i& should, I think, in & properly pre- 
pared decree be embodied in it. The persons 
thus affected by it could, if so advised, 
apply for a re-hearing of the suit, though I 
am not sure what they would have to ask 
for a re-hearing in most cases of this class. 
Judged by this test Musammat Gajraj Mati 
Tewarin is not one of those persons against 
whom the decree of this Court has been 
made. No relief has been granted by this 
Court to the plaintiffs against her. Her very 
existence is ignored by the decree and no 
relief is granted to her by it. 1 havealrealy 
pointed ont that the plaintiffs-respondents 
had filed in this Court objections under 
section 561, Civil Procedure Code, against 
во much of the decree of the Court of first 
instance as had dismissed a portion of. the 
claim. The objections were filed against 
the defendants-appellants in that case alone 
and they alone had notice of them. These 
objections were allowed by this Court so 
far as the principal mortgage-money 
and interest thereon was concerned. The 
amount decreed was thus increased. To 
these objections Musammat Gajraj Mati, and 
the other defendants who had not appealed, 
were not made parties, and the decree of 
this Court therefore, should not affect them. 
If it was the intention of this Court to 
impose a further liability on them by increas- 
ing the amount of the decree, it would cer- 
tainly have made them parties to the appeal 
and passed а decree against them after 
giving them an opportunity of being heard 
in the case. This Court could not have 
intended to make a decree for a further 
sum of Rs. 4,000 and interest against the 
lady, without even making her a party to 
the appeal. The decree of this Court ig 
‘against the defendant-appellant alone. Can 
it be said that the said decree is a decree 
against a person not party to ik by reason 
ofany rule of law or procedure? Section 
544 of the Code of 1882, which was in 
force when the appeal in this Court was 
heard and which corresponds to rule 4 
of Order XLI of the present Oude, directs 
that when there are more plaintiffs or 
more defendants than one in a suit, and 
the decree appealed from proceeds on any 


2 


` against the contesting defendants 
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„ground common to all the plaintiffs or all 
the defendants, any one of the plaintiffs 
or defendants may appeal from the whole 
decree, and thereupon the Appellate Court 
may reverse or vary the decree in favour of 
„all the plaintiffs or defendants, as the case 
may be. The conditions necessary for the 
application of this section are:— 

(a) That the decree appealed from must 
proceed on a ground common to all the 
plaintiffs (where the appeal is on behalf of 
ono of them), or to all the defendants (where 
the appeal is by one of them). і 

(b) The appeal must Бе an appeal from the 
whole decree and the Appellate Court is 
empowered to reverse or modify the decree 
in favour of all the plaintiffs or the defend- 
ants, as the case may be. It can passa 
‘decree or modify itin favour of the absent 


` parties, but not against them. I do not 


think that under this section the Court in 
appeal conld have madeany decree against 
Musammat Gajraj Mati increasing the 
amount payable by her without making her 
`a party to the appeal. 

The decree, so far as the defendants 
admitting the mortgage are concerned, pro- 
ceeds on the admission of the mortgage as 
“its basis. It proceeds against the defend- 
.ants who did not appear on proof of execu- 
‘tion of the mortgage. lt also proceeds 
on an 
‘admission that the property mortgaged 
belongs to them. Musammat Gajraj Mati 
‘apparently (judging from her present 
“application) claims the property as belong- 
ing to her, and if sha denies the mortgage 
there is no further common defence left. 
In view of these facts, the decres does not 
‘apparently proceed on a common ground. 


. Reliance has also been placed upon rule 33 
of Order XLI of the Code. This is taken from 
rule 4 of Order LVIII of the rules of 
the Supreme Court of Judicature in England. 
.1t did not find place in any of the Codes of 
Civil Procedure in force prior to Act V of 
1908. The High Court in appeal could not 
in this case have made a decree against 
Musammat Gajraj Mati Tewarin under the 
-Act then in force. Rule 33 of the present 
Code was then not in existence. The rule 
‘which is meant to be applicable only in very 
„exceptional circumstances, while it empowers 
tthe Court of Appeal to modify a decree in 
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favour of a party who has not appealed, 
does not, I think, contemplate the making 
ofa decree against him without impleading 
him as a party to the appeal, and thus giving 
him a chance of showing why no such decree 
should be made against him. In fact, under 
the rulings of this Court which were made 
while the old Code was in foree, it was 
held that no sueh modification nor even a 
modification in favour of the person who had 
not appealed could be made under the law then 
in force, unless he had preferred an appeal or 
eross-objections under section 561 of the Code. 
I may mention in this connection the cases of 
Atma Ram v. Balkishen (8), Farzand Ali 
Khan v. Bismillah Begum (9), Lohre v. Deo 
Hans (10), Nizam-ud-din v. Abdul Aziz (11). 
This being so, it is, I think, clear that 
the decree of this Court in appeal was not 
passed’ against Gajraj Mati Tewarin. She 
was not aggrieved by the said decree, and 
not baing a party to it, she had no 


locus stand? to apply for its being set aside. 


Jt has been finally argued that on general 
principles where a case has gone up in appeal 
at the instance of any party, and the Court 
of Appeal has passed a decree in the appeal, 
such decree is the final decree in the case as 
against all the parties to the suit, no matter 
whether they were parties to the appeal or not, 
nor whether their interest in the decree was 
the subject-matter of adjudicition by the 
Court of Appeal. Reliance has been placed in 
support of this contention upon several cases 
with which I shall deal later on. It may, 
however, be at once conceded that as a 
matter of general rule where a decree has 
been affirmed, reversed, or varied by a Court 
of Appeal, as between the parties to it, it is 
the decree of the Court of Appeal which is 
the decree in the case for the purposes of 
execution, or amendment of decree. The 
principle was affirmed so long ago as 1882, 
when a Full Bench of this Court laid down 
the principle that asa rule it is the desree 
of the Court of last instance which alone 
is capable of execution [Shohrat Singh v. 
Bridgman (19)]. This evidently means the 


(8) š A. 266; A. W. N. (1883) 24. 

(9) 27 A. 23; 1 A. L, J. 858, 

(10) 30 A. 48; 4 A. L. J. 772; A. W. N. (1908) 4; 3 
M. L. Т. 176. | 

(11) 2 Ind. Oas. 559; 31 А. 521; 6 A. L. J, 643, 

(12) 4 A. 876 (F. В.), 
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Court of last instance, so far as the particular 
parties against whom ib is soaght to be 
executed аге concerned. This view was 
again affirmed by another Full Bench in 
1888 in the case of Muhammad Sulaiman 
Khan v. Muhammad Yar Khan (13), in con- 
nection with an application for the amend- 
ment of the decree which had been made 
by the Court of first iastance after that 
decree had been affirmed in appeal by this 
Court. The rule has recently been affirmed 
by their Lordships of the Privy Council in 
the case of Lala Brij Narain v. Kunwar Tejbal 
Bikram Bahadur (14). The only question is 
whether it islimited to cases in which the party 
concerned was also a party in the Court of 
Appeal, or ibis applicable also to all other 
edses in which such party was no party to 
the appeal, or was not a party in whose 
favour a Court of Appeal had made an order 
under section 544 of Act XIV of 1882 
(Order XLI, rule 4) or under rule 33 of 
Ofder XLI of the present Code, If the con- 
tention for the respondent be correct, then 
it must follow that, if а case has been taken 
to-a Court of Appeal at the instance of any 
party, no matter whether the appeal refers 
to the whole decree, or only a part of it, the 
-only Court to which any defendant who was 
no party to the appeal ean apply under rule 
13,of Order IX is the Court which decided 
the. appeal. The result of this is that in any 
ease which has once been touched by a Court 
.of Appeal by deciding any portion of the 
claim at the instance of any party, every 
other person, though no party to the 
decree under appeal, must apply to the Court 
of Appeal to set aside a decree, though it was 
not made against him. Thus in the case 
of а decree passed in second appeal by this 
Court at the instance of one of the defend- 
ants, any . other defendant, who was no 
party to the appeal and against whom the 
. Court of first instance passed a decree 
ex parte, must apply to this Court to set 
aside the ex parte decree made by the Court 
below. 16 із this Court which alone in this 
view would have to try and determine the 
question whether the notice ofthe suit was 


(13) 11 A. 267 (F. B.). 2 

(14) 6 Ind. Cas. 669; 14 C. W. N. 667; 7 A. L. J. 
507; 11 O. L, J. 560; 12 Bom. L. В. 444; 8 M, L. T. 
57; 20 M, L. J..587: 32 A, 295 (P. O.), ° 
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duly served on the applicant, and whether 
he was prevented by sufficient cause from 
appearing when the suit was called on for 
hearing in the Court of first instance. This 
Court would, ina large number of cases, have 
to record evidence on the point for the 
determination of the question. It cannot with 
propriety send the case to the Court of first 
instance for this purpose, as to do so would 
in most cases beto delegate its own fanc- 
tions to another tribunal, The same would 
probably happen in a case which would come 
up in revision to this Court. In appeals 
from Revenue Courts which in special cases 
come up to the Civil Court, the application 
by a defendant, against whom the decree was 
made ex parte, would have to be made to the 
Civil Court, which, if it sets aside its own 
decree, may, if it likes, proceed to hear | 
the rent suit,as a Court of original jurisdic- 
tion against a defendant who has raised no 
question of title, or who is otherwise not 
competent to appeal to the Civil Court. 
To carry the principle to its logical extent, 
if the case went up in appeal to His 
Majesty in Council at the instance of any 
one, the application under rule 13 of Order 
1X must be made to His Majesty in Council. 
Their Lordships of the Privy Council, unless 
they could by some special rule relating 
to their own procedure send the case down 
for trial of the issue to some Court in India, 
would have to try the question themselves 
and the applicant would have in the absence 
of some such special rule of procedure 
regulating practice of that tribunal to take 
his evidence to England and produce it before 
that tribunal. The recording of the evi- 
dence and the trial of the questions upon 
which the passing of the order willdepend, 
may be had in India, but the application for 
re-hearing would have to be made in England, 
as the Courts in India would have no jurisdic- 
tion in the matter. The number of cases in 
whieh applications of this elass are likely to 
be made, will, 1 fear, increase as soon as the 
rule is better known. It seems to me that 
ordinarily the decree of the Court of 
first instance does not merge in the decree 
of the Court of Appeal. except as 
between the parties to the appeal, or 
between parties in whose favour the Court 
of Appeal has exercised the powers conferred 
on it by rule 4 of Order XLI (section 544 of 
Act XIV of 1882). 
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I will nòw examine the cases which 
have been decided by the various High 
Courts on the point. The frst important 
case upon the point is that of the Madras 
High Court in the case of Ramanadhan 
Ohetti v. Narayanan Ohetty (6). In this 
case the plaintiff applied for review òf 
judgment in a case decided against him by 


the Court of first instance. While 
that application was pending in that 
Court the plaintif also preferred an 


appeal against the said decree to the Court 
of Appeal. Under section 113 of the Code 
(corresponding to section 617 of Act XIV 
of 1882) an application for review is per- 
missible in case of a decree or order from 
which an appeal is allowed, only when 
no appeal has been preferred. The moment 
an appeal is preferred by the same party, 
‘the application for review cannot be pro- 
ceeded with. Tha point in controversy in 
that case was covered by the express language 
of the Act. In the next case decided by 
the Madras High Court [Sankara Bhatta v, 
Subrayar Bhatta (15)] a Munsif had made 8 
decree against which some of the defendants 
had appealed. On dismissal of the appeal, 
another defendant against whom the decree 
was passed ex parte applied to the Judge for 
setting aside the decree in appeal. It is 
not clear from the report whether the 
applicant had been a party respondent fo the 
appeal. His application was to set aside 
the whole proceedings under sections 108 
and 560 of the Civil Procedure Code. The 
latter section applies to the case of a party 
to the appeal against whom the appeal has 
been decided ew parte, and it might possibly 
be inferred from this fact that he was 
probably a party respondent to this case. The 
-Madras High Court, following the ruling in the 
case of Ramanadhan Ohetti v. Narayanan 
Chetty (6), directed the Judge to re-hear the 
application and dispose of it according to 
law, as “the filing of the appeal had divested 
the Munsif of his jurisdiction to deal with 
the case". The observation is perfectly 
correct in 80 far as an applieation for review 
of judgment is concerned and is based upon 
the express provisions of the Statute. We 
have no corresponding provision in the Act 


(15) 30 M. 635; 17 M. L. J. 436. 
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as to applications under rule 13 of Order IK 
(section 10> of Act XIV of 1882) and the 
case of Ramanadhan Chettt v. Narayanan 
Chetty (6) upon which the judgment in this 
caseis based is no authority for the decision of 
that case. 


The fact that the mere pendency of the 
appeal does not take away the jurisdiction 
of the Court of first instance to entertain 
an application under rule 13 of Order IN (or 
section 108 of Act XIV of 1882) has been 
ruled in several cases by the Calcutta High 
Court [Damodar Manna v. Sarat Chandra 
Dhal (16), Kumud Nath Roy Chowdhry у, 
Jetindra Nath Chawdhry (17) and Shajan 
Bibi v. Safiruddin (18)]. The view taken by 
the Madras High Court is obviously not 
supported by any provision of the Code of 
Civil Procedure and is contrary to the 
course of decisions in the Calcutta High 
Court. 


I will now turn to another class of cases 
decided by the Calcutta High Court. In 
the case of Dhonai Sardar v. Tarak Nath 
Ohowdhurt (5) the plaintiffs had instituted & 
suit for joint possession against seyen defend- 
ants, of whom six defended the suit. The 
Court of first instance decreed the snit. 
Defendants Nos. 1 to 4 appealed against the 
said decree but the appeal .was dismissed. 
The seventh defendant subsequently applied 
to the Court of first instance for a re-hearing 
of the suit under section 108, Civil Proce. 


dure Code. Caspersz and Doss, JJ., held 
that the application was not main. 
tainable on the ground that the decree 


passed by the Court of first instance 
wasa joint decree, and it proceeded on the 
ground common to all the defendants, vče., 
that they had no title to the land and that 
they had unlawfully dispossessed the plaintiff 
from it. Their Lordships were of opinion 
that on the appeal of the six defendants 
the Court might have dismissed the snit 
in бою. The 7th defendant in that case 
under section 544, Civil Procedure Code, 
would have the benefit of the appeal filed 
by the others, and they inferred from this 


(16) 3 Ind. Cas. 468; 13 C. W. N. 846, 

(17) 9 Ind. Cas. 189; 38 C. 394; 18 О. L. J. 221; 15 
C. W. N. 399. 

(18) 26 Ind. Cas. 412, 
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Gireumstance, that the dismissal of the 
‘wppeal must also be taken to have been a 
‘dismissal of the seventh defendant's case by 
the Court'of Appeal. The language of section 
$44, Civil Procedure Code, however, makes 
it quite clear that it only enables the Court 
to makea decree in favour of the absent 
defendant, and поё а decree against him. This 
was made clear in a later case, Indu Meah v. 
Darbaksh Bhuiyan(1), At page 800*,Chitty and 
Ohatterjea, JJ., thus observe on the point: — 
. This, however, seems to lose sight of the fact 
„that the power to pass a decree іп favour of 
parties who are absent and who have not 
expressly asked for such relief, was expressly 
conferred by section $44 of the Civil Procedure 
‘Code, 1882, now represented by Order XLT, 
ule 4, and supplemented by rule 33. There 
«ап, after all, be по harm in deciding in a man's 
favour, even in his absence and without any 
direct request by him. But the converse 
does not necessarily follow, and'indeed it 
-is а well-established principle of our juris- 
‘prudence that no person is bound by a decree 
passed against him in his absence and against 


which he has had no opportunity of showing ° 


cause.” 

* Again referring to the case of Dhonai 
Sardar v. Татай Nath Choudhari (5), their 
Lordships in the later case observe at page 
799* as follows: — At the same time it is not 
clear from the report or from the file of that 
ease in this Court, which we have examined, 
that defendant No. 7 was not made а party 
` respondent to the appeal of defendants Nos. 1 
and 4, which was dismissed". 


7 If defendant No. 7 was made а party 
respondent tothe case, the decree in appeal 
"was binding upon him, and he could not 
get rid of that decree by merely trying to 
get rid of the decree of the Court of first 
instance, which as between the parties to 
‘the appeal had merged in the decree of the 
Court of Appeal. The decision in the later 
case referred to by me is exactly in point 
‘and supports the view I am inclined to take. 
* The question again came up for decision 
in the case of Brisa Lal Singh v. Chowdhuri 
Mahadeo Prasad (2). In that case defend- 
ants-applicants were made parties respond- 
ents to the appeal of the other defendants 
.but no relief was claimed against them. 
Mookerjee and Carnduff, JJ., after a review 
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of all the authorities came to the conclusion 
that even in that case the application for 
а re-hearing was maintainable on the ground 
that “the scope of the appeal was consequent- 
ly limited to the question whish arose bet- 
ween the plaintiff and the sixth and seventh 
defendants. The questions in controversy bet- 
ween the plaintiff and the first five defendants 
were not raised in the appeal, and never 
came under the judicial consideration of 
this Court". 

It is not necessary for me to go so far as 
that, but the case is an authority for holding 


that when they are not made parties to the. 


appeal, they are not precluded from apply- 
ing under section 108 of the Code. The 
question again came up for consideration in 
the case of Hedlot Khasia v. Ка Ran Khastanit 
(19). The circumstances of that case slosely 
resemble that of the present case. In that 
case also the contesting defendants alone 
had appealed, and the other defendants 
against whom. the decree had proceeded 
ез parte were not made parties to the appeal. 
Mookerji, J., at page 244+ of the report ob- 
served as follows: — 


“Nodoubt whena decree is attacked by 
way of appeal to a superior Court, if the 
decision of the Court of Appeal affirms that 
of the Court of first instance, the original 
decree becomes merged in the decree of the 
Court of Appeal. But the application of this 
general principle may be modified by special 
circumstances. Here, as we have already 
explained, the decree of the primary Court 
was challenged on behalf of the contesting 
defendants. They assailed tke decree only in 
so far as they themselves were concerned 
and that is conclusively evidenced by the 
circumstance that théy did not join the 
other defendants as parties to the appeal. 
When, therefore, their appeal was dismissed, 
and the decree of the Court of first instance 
was affirmed, it must be taken that the 
decree of the primary Court was merged 
in the decree of the Appellate Court, only in 
so far as the original decree affected the 
two contesting defendants, In so far as that 
decree affected the other defendants, wlio had 
not entered appearance, the Court of ‘Appeal 
was not invited to consider the matter and 


to pronounce any judicial opinion there- 
(19) 13 Ind. Cas. 377: 15 C. L, J. 241. 
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upon”, His Lordship, therefore, held that the 
application was maintainable. Mr. Justice 
-Carnduff was a party to this judgment, 
These observations 
case. I may here also refer to an earlier 
case decided by a Bench of three Judges 
in the Calcutta High Court Manomohini 
Ohowdhrani v. Nara Narayan Roy (20) ]. 

In that case, the decree against the 
several defendants was not a joint decree. 
A disposal of the appeal of some of the 
defendants was regarded as not precluding 
the other defendants from applying for a 
Te-hearing under section 108 to the Court of 
first instance. Е 

І now соте іо the two cases decided by 
this Court. The first of these is the case of 
Patakdhari Rai v. Manakaran Ras (4). In 
that case as in the case now under 
appeal, the Court of first instance decreed 
the claim for maintenance of possession 
against the defendants, some of whom 
had contested the suit, and others had not 
entered appearance. The contesting defend- 
ants preferred an appeal making the non- 
contesting defendants parties respondent to 
their appeal and it was held by the Hon’ble 
the Chief Justice (Sir John Stanley, Kt., 
K. C.) and Banerji, J., that the defendants-' 
respondents could not apply under section 
108, Civil Procedure Code, for a re-hearing. 
The decision upon the facts is, ib seems 
to me, the only decision possible in 
the case, but it is no authority for holding 
that where they are not parties to the 
appeal or where no order in their favour 
has been made in fact under section 544, 
Civil Procedure Code, the decree of the 
first Court still merges in that of the 
Court of Appeal. 


The only other case in this Court is 
the case of Mathura Prasad v. Ramcharan 
Lal \7). The case there was that of a 
suit for sale. The decree was made after 
contest against some of the defendants 
and ex porte against the others. Опе of 
these persons against whom the decree was 
made ev parte applied under rule 18 of 
Order IX for a re-hearing. Inthe mean- 
while some of the other deferdants who 
had contested the suit preferred an appeal. 


(20) 40, W. N. 456, 


apply exactly to this. 
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When the application for re-hearing came 
up for disposal it was found that the 
record of the case had gone up to the 
Appellate Court. The case was postponed 
‘from time to time and came up again 
after the return of the record from ‘the 
Court of Appeal, after the disposal of the 
appeal. The Court below held that the 
decree of the first Court in that case had 
merged in that of the Court of Appeal, 
and that the application was, therefore, 
not maintainable. This view was affirmed 
by this Court in appeal. 


In the course of the argument of the 
case as reported I noted that the learned 
Vakil for the appellant in that case did 
not urge that his client was no party to the 
appeal in the High Court, and hence the 
decree against him did not merge in the 
decree of the Appellate Court. I, therefore, 
examined the record of the appeal in 
this Court (First Appeal No. 424 of 1911 
decided on. 24th February 1913). I find 
that Mathura Prasad, the applicant under 
rule 18 of Order IX, was made a party 
respondent to the appeal in the High 
Court. The decree of the High Court, 
therefore, was binding upon him. This 
case, therefore, goes no further than the case 
of Patakdhari Rat v. Munkaran Rai (4). 


Again, where a person has not been made 
party to the appeal, it is only when the 
Court exercises its powers under rule 4 or 
rule 33 of Order XLI (or section 544, Civil 
Procedure Code) in favour of the party not 
appealing on the appeal of his co-defendant 
and reverses or modifies the decree in 
favour of the non-appealing defendant 
under either of the rule 4 ог 33 of Order 
XLI of the Code, that it can be said that 
ihe decree of the first Court as against 
him has merged in that of the Appellate 
Court. The fact that the Courthas power to 
deal with the case of a non-appealing defend- 
ant in certain cases, is not sufficient to 
effect a merger unless the power has been 
actually exercised by the Appellate Court in 
favour of the said party. Jt must be shown 
that the Court of Appeal did in fact exercise 
the power so vested in it and adjudicated 
upon the саве of the non appealing defendant. 
It is upon the action taken by the Appellate 
Court, that the question whether the 
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decree of the first Court merged in · that of 
the Appellate Court, really turns. If the Ap- 
pellate Court expressly refused to deal with 
the case of the non-appealing defendants, it 


cannot be said that the merger alleged has ' 


taken place. If that Court forsome reason 
or other overlooked to consider their case, 
Ithink it cannot be said that the decree in 
that case effects the merger. if pleaded. In 
this case, the decree of the High Court does 
not say а word aboot Musammat Gajraj 
Mati or her rights and it does not refer 
even to the fact of her beinga party to the 
suit. It gives the right to redeem to the 
defendants-appellants alone. They alone 
are directed to pay the mortgage-money, and 
itis in case of default of payment by them 
alone that the sale is ordered to take place. 
If this is the only decree in the case which 
can be said to be in existence, Musammat 
Gajraj Mati has no authority under it to 
pay the decretal amount and to redeem the 
property. She is treated as if she were no 
party to the suit (although the fact of her 
baing a party to the suit is noted in the 
opening of the judgment), nor has she been 
treated as a mortgagor who must be permit- 
ted to redeem or whose equity of redemption 
must be foreclosed. If the decree of the 
first Court has ceased to exist 
against her, there is no decree of the 
Court of Appeal against her. No copy 
of the order ‘absolute has been laid before 
us. But upon this decree no order absolute 
for sale--can be made against her as she 
is not ordered or-permitted to pay the 
decretal amount. The result of the case- 
law, therefore, stands as follows:— 

(1) The Madras High Court, in а zase 
for review of judgment, held that the 
presentation of an appeal by the applieant 
for review of judgment put an end to the 
application for review and the Court of first 
instance had, therefore, no jurisdiction left 
to hear the application for review (a point 
upon which there is express legislation sup- 
porting the view taken by that Court), 

(2) That in a later case, the said High 
Court upon the strength of some general 
observations made in the preceding case 
and upon section 582, Civil Procedure 
Code, held that the mere institution of 
an appeal took away the jurisdiction of 
the Munsif to adjudicate upon the applica- 
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tion ander section 108, Civil Procedure Code. 
It may be noted that in this case, it is 
not evident that the applicant for re-hearing 
was not made party to the appeal. He 
was most probably a party to it, as 
he also applied under section 569, Civil 
Procedure Code, to re-open the appeal. 

(3) That this view of the Madras High 
Court has been dissented from in a series 
of cases decided by the Calcutta High 
Court, and is obviously erroneous. . 
(4) That where the applicantfor re-hearing 
was not made a respondent to the appeal it 
has been held in a series cf cases that such 
person can apply under section 108, Civil 
Procedure Code (Order IK, rule 13), and 
in one case it was held that he can 
apply even if he were made a party to 
the appeal, if the scope of the appeal 
was limited to the consideration of the 
rights of the appellants only. 1% is not 
necessary to go so far in this case. 
The Caleutta High Court probably went 
too far in the case last referred to. 


(5) That in this Court, it has been held 


that, where the applicant under Order IX, 
rule 18, has been madea party to the appeal 


as a respondent and the appeal has 
been decided against him, he can no 
longer maintain his application under 


rule 13 of Order IX, after the disposil 
of the appeal against him by the Appellate 
Court. 


There is no decision of this Court holding 
that where he is not made a party respondent 
io the appeal and where the Appellate 
Court has not, therefore, dealt with his 
сазе at all he is precluded from applying 
under this rule to the Court of first 
instance. The language of the Code is in 
favour of the view taken by the Calcutta High 
Court. The matteris res integra so far as 
this Court is concerned, I am inclinéd to think 
that where the applieant is no party to the 
appeal either as appellant or respondent, and 
the Appellate Court has not adjudicated upon 
his case, the decree of the Court of first 
instance does not merge in that of the 
Court of Appeal. Whether the decree of the 
Court of first instance has merged into that 
of the Court of Appeal will largely depend 
upon the facta of each case, I think on a con- 
sideration of all the facts in this case it 
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must be held, that the decree of the Court 
of first instance against Musammat Gajraj 
Mati stood unmerged in that of the Court of 
Appeal and that the application for re-hearing 
was rightly made inthis case to the Court of 
first instance. I would decree the appeal, set 
aside the order of the Court below, and direct 
tbat the application be restored to the fle of 
pending applications and disposed of accord- 
ing to law by the Court below. Costs here 
and hitherto, which in this Court will include 
Counsel's fee on the higher scale, shall abide 
the result. 

WaLsH, J.—I have had an opportunity 
of reading the judgment of my brother 
Mr. Justice Sunder Lal and I agree with 
it. 

It is quite clear that а decree, if appealed 
in part, may remain, as to the other part, 
in the Court which passed it. "To that extent 
it becomes final. Similarly ib may become 
final in the Court which passed it, as against 
one of several unsuccessful parties who does 
not appeal, though as against others it may, 
through an appeal, become a decree of the 
Appellate Court, 


The necessity for granting the express 
powers conferred upon Appellate Courts by 
rules 4 and 88 of Order XLI indicates 
that this is the correct view. Moreover, I 
think that an Appellate Court in a proper 
case might under rule 33, secure the attend- 
ance of a party who is not before it as 
an appellant or respondent, by adjourning 
the hearing and requiring the other party 
to give the necessary notices. Clearly it 
could not make an order against a party 
not before it in appeal without taking that 
step, though it could maka an order in his 
favour. 

I agree with the observations cited from 
the judgment of Mookerji, J., in Shajan 
Bibi v. .Saffruddin (18). Apart altogether 
from authority, however, I think that the 
practical consequences of adopting aay other 
view, which are pointed out in Mr. 
Justice Sunder Lal's judgment, аге in theim- 
selves sufficient to justify us in allowing 
this appeal. | 

By THE Court.—We decree the appeal, 
set aside the order of the Court below, and 
direct that the application be restored to 
the file of pending applications and disposed 
of according to law by the Court below. 
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Costs here and hitherto, whieh in this Court 
will include Counsel’s feé on the higher scale, 
shall abide the result. 

` Appeal decreed; Case remanded. 





ALLAHABAD HIGH COURT. 
Стул, Revision No. 58 or 1916, 
: Мау 24, 1916. 

Present:—Mr. Justice Sunder Lal. 
UDHO SINGH—Derenpant— APPBLLAKT 
versus 
MULCHAND—Ptatntivr—Responpvent, 

Civil Procedure Code (Act V of 1908), s. 24—Pro. 
vincial Small Cause Courts Act (IX of 1887), s. 35— 
Suit filed in Small Cause Court— Transfer of case to 
Munsif’s Cowrt—Decision—Appeal. 

A suit filed ina Small Cause Court does not cease 
to be a Small Cause Court suit by reason of its 
transfer to a Court not invested with the powers of a 
Small Cause Court, and no appeal-lies from a decision 
of such Court in such a suit. [p. 318, col. 2; p. 319, 
col, 1.] 

Civil revision against the crder of the 
District Judge, Mainpuri, dated the 28th 
January 1916, 


FACTS.—A suit was filed in the Courtof the 
Subordinate Judge of Mainpuri invested with 
the powers of a Small Oause Court Judge. 
The present suit was pending, when he was 
succeeded by another Subordinate Judge who 
was not invested with such powers, The 
suit was, then, transferred by the order of the 
District Judge to the Munsif’s Court. Before 
the suit could be decided, the Subordinate 
Judge was invested with the powers of a 
Small Cause Court Judge. The suit remain- 
ed pending in his Court. In the meantime 
an Additional Munsif was appointed to whose 
Court the case was then transferred. The 
Additional Munsif deereed the suit. The 
defendant appealed to the District Judge 
who dismissed the appeal holding that no 
appeal lay. 

The defendant applied in revision to the 
High Court. 


Mr. Nehal Ohand (for Mr. Wallach), for the 
Appellant, submitted that the District Judge 
had erred in holding that the decree passed 
by the Munsif was a deoree of a Court of 
Small Causes and consequently no appeal lay. 
The Munsif who tried the case not having 
been invested with the powers of a Small 
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Cause Court Judge, the suit ceased to be of 
a Small Cause Court nature and an appeal 
lay, 

He relied on Sarju Prasad у. 
Pande (1). 


Mr. Girdhari Lal, for the Respondent, sub- 
mitted that the case having been transferred 
from the Court of the Subordinate Judge 
invested with the powers of a Small Cause 
Court Judge to the Court of the Munsif under 
the order of the District Judge, retained its 
original character, He referred to section 24 
(3) of the Code of Civil Procedure and relied 
on Mangal Sen v. Rup Ohand (2) and Sanka- 
rama Aéyer у. R. Padmanabha Aiyer (3). 


JUDGMENT.—This is an application for 
the revision of an order made by Mr. 
Pullan, District Judge of Mainpuri, holding 
that no appeal lay to him. The learned 
Judge refused to admit the appeal. The 
facts out of which this application arises 
are as follows:—On 20th January 1914, the 
plaintiff filed a suit for the recovery of 
Rs. 220, being balance due to the plaintiff 
on account of cloth sold to the defendant. 
` The suit being of the nature cognizable by 
a Court of Small Causes, it was filed in 
the Court of Mr. Ladli Prasad, Subordinate 
Judge, who was invested with the powers 
of the Court of Small Causes. Mr, Ladli 
Prasad fixed 29th May 1914 for the 
hearing of the case, but before the date 
fixed for the hearing arrived, Mr. Ladli 
Prasad was transferred to some other Court, 
He was succeeded by Mr. Ram Chander 
Suksena, who was not invested with the 
powers of а Court of Small Causes. The 
Distriet Judge of Mainpuri, by an order 
dated 23rd May 1914, transferred the case 
to the Court of the Munsif of Mainpuri. 
The papers were received in that Court 
on 26tb May 1914. The suit was register- 
ed in that Court. On 30th May 1914, the 
ease was referred to arbitration. Meanwhile 
Babu Rara Chunder Suksena was invested 
with the powers of & Court of Small Causes 
on 6th Junel914. On 8th June 1914 the 
learned District Judge made an order 


Mahadeo 


(1) 29 Ind. Cas. 996; 13 А. L. J. 639; 37 A, 450, 

(2) 13 A. 324; A. W.-N. (1891) 96. 

(3) 17 Ind. Cas. 425; 88 M. 25; 28 М. І, J. 373; 
(1912) М. W. N. 1086, 
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transferring the case back again to the. 
Court of Small Causes and it was received 
in that Court on llth June 1914. On z9th 
June 1914, the arbitrators filed their award. 
On 15th June 1914, the learned Judge 
transferred the case to the Court of the 
Additional Munsif of Mainpuri. Mr. Ham 
Chunder Suksena, the Subordinate Judge 
with powers ofa Small Cause Court, continued - 
to hold that office up to 7th October 1914. 
The Additional Munsif of Mainpuri set aside 
the award on llth September 1914 and 
fixed a date for the hearing of the case on 
the merits. Тһе case came up for hearing 
on 8th December 1914,'&nd while the Addi. 
tional Munsif was engaged in the hearing 
of the case he received letters for his. 
transfer to Nagina. Further hearing of the 
case was stopped, and on 9th December . 
1914 it was transferred to the Court of the 
Munsif of Mainpuri. While the case was. 
pending in that Court an application was 
made for the transfer of the case back to 
the Court of Small Causes. Proceedings in 
the Munsif’s Court were stayed pending 
disposal of this application. The applica- 
tion was eventually rejected and 
the Munsif proceeded to hear and 
dispose of the case. He decreed the 
plaintiff's suit. The defendant preferred! 
an appeal against the” decree of the 
Munsif tothe Court of the District Judge; 
and the learned Judge held that no appeal 
lay to him. The question is whether under 
the circumstances an appeal lay to the 
Judge. It is clear that in this case an 
order was made for the transfer of the 
case from the Court of Small Causes to 
the Court of the Additional Munsif of 
Mainpuri on 15th July 1914. At that time 
Babu Ram Chunder Suksena who was invested 
with the powers of & Court of Small Causes 
was holding office at Mainpuri. Under 
section 24, clause (4), of the Civil Procedure 
Code when a snit is transferred under this 
section’ from a Court of Small Causes to 
another Court, the latter Court trying the 
ease із to be deemed to be a Court: of 
Small Canses. Under this section, therefore, 
the Munsif of Mainpuri who heard the 
case on a further order of transfer must 
be deemed to be a Court of Small Canses 
for the purpose of this case and the decree 
passed by him is final and not open to appeal, 
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Mr. Nihal Chand, holding the brief 
of Mr. Wallach, has relied upon the 
case of Sarju Prasad v. Mahadeo Pande (1). 
In dealing with this case I may point 
out that the Provincial Small Cause Courts 
Act, section 35, provides, “where a Court of 
Small Causes, or a Court invested with the 
jurisdiction of a Court of Small Causes, has 
from any cause ceased to have jurisdiction 
with respect to any case, any proceeding 
in relation to the case, whether before or 
after decree, which, if the Court had not 
ceased to have jurisdiction, might have 
been had therein, may be had in the Court 
which, if the suit out of which the pro- 
ceeding has arisen were about to be in- 
stituted, would have jurisdiction to try the 
suit.” There is another section which has 
also some bearing upon the matter, namely, 
section 17 of the Bengal Civil Courts Act, 
which lays down what is to happen if 
the Court in which a suit is pending is 
abolished, It directs that the proceedings 
in the case may be had in the Court to 
which the business of the former Court 
has been transferred. We have, therefore, 
two distinct provisions of law, namely, section 
24, Civil Procedure Code, which directs that 
acase transferred from an existing Court of 
Small Causes to another Court shall be 
dealt with as a Small Cause Court case, 
and the Court to which itis во transferr- 
ed shall be deemed to be a Court of Small 
Causes, 
have referred deal with cases where a Court 
has ceased to exist or ceased to exercise 
such powers. In that case without any order 
of transfer the case goes to the Court 
which would have jurisdiction to try it 
if the Court of Small Causes had not 
existed at all. The case cited by Mr. Nihal 
Chand, namely, Sarju Prasad v. Mahadeo 
Pande (1) is а ease of the latter class. On 
the other hand the case cited by Mr. 
Girdhari Lal Agarwala, namely, Mangal Sen 
v. Rup Chand (2) is the case to which the 
provisions of section 24, Civil Procedure 
Code, are applicable. There is a clear dis- 
tinction between cases of these two classes, 
In one case the Court which tried the case 
is seized of it withoutany order of transfer. 
In the other it is seized of the case by 
reason only of an order of transfer, I 
have already shown that in this, case ап 
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order of transfer was made from the Court 
of Babu Ram Chunder Suksena to the Court 
of the Additional Munsif of Mainpuri at a 
time when Babu Ram Chander Suksena had 
powers of a Court of Small Canses. This 
is, therefore, a case governed by section 2:1, 
Civil Procedure Code. My attention has 
been drawn to another case Sankarama 
Adyer v. R. Padmanabha Ayer (3), which 
follows the ruling in Mangal Sen v. Rup Chand 
(2). Following the ruling in Mangal Sen v. 
Rup Ohand (2) 1 hold that no appeal lay to 
the Court below and that the order of the 
District Judge was correct. 1 reject the 
application with costs. 
Application rejected, 





ALLAHABAD HIGH COURT. 
Seconp Су, Appear No. 1088 or 1915. 
July 10, 1916. 

Preseni: —Sir Henry Richards, Kr., Chief 
Justice, Mr. Justice Rafique and 
Mr. Justice Walsh. 

Musammat KAMALA DEVI—PrAIiTIFF— 
APPELLANT 
versus 
GUR DIAL AND oTHERS— DEFENDANTS— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 28— Transfer. of pro- 
perty to kanungo, if opposed to public policy. 

A transfer of property тоа kanuago is not void 
on the ground of publie policy. [р. 320, col. 1.7 

Second appeal from the decision of the 
Third Additional Subordinate Judge, Aligarh, 
dated the 6th April 1915. 

Mr. Peary Lal Banerji, for the Appellant. 

Mr. Panna Lal, for the Respondents. 


JUDGMENT.— This appeal arises out of а 
suit for redemption of a mortgage. Amongst 
other pleas taken was the plea that the 
property had been acquired in the name of 
the plaintiff but really for her husband 
Khub Lal who occupied the Government 
post of registrar kanungo, and that under 
the rules dealing with the conduct of public 
servants, such ап officer was not entitled 
The Court of first 
instance baving found the other issues in 
favour of the plaintiff dismissed the plaint- 
ів suit, on the ground that the assign- 
ment to her was ‘contrary to publie policy”. 
The lower Appellate Court without dealing 
with the other issues upheld the decision of 
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the Court of first instance on the same 
ground. The plaintiff comes herein second 
appeal contending that the decision on the 
point of law was not correct. We have 
this day in a connected Second Appeal No. 
1503 of 1914* dealt with very much the 
вате question, In that case a patwart had 
taken an assignment, in the name of his 
mother, of а certain mortgage. A suit 
brought by the mother to enforce the 
mortgage was dismissed onthe same ground. 
Section 234 of the Land Revenue Act 
provides for the making of rules in connection 
with patwarts and — kanungos. Certain 
rules have been made with regard to 
patwarts but apparently по similar rules 
have been made with regard to kanungos. 
At least our attention has not been called to 
any. such. Our attention has been drawn 
to “rules for the conduct of Government 
servants” and in particular Ко. 311. Part 
of that rule isas follows:—‘A native of 
India, who is a member of the Indian 
Civil Service, or holds any office ordinarily 
reserved for members of the Indian Civil 
Service, and any Government servant 
belonging to the Provincial or Subordinate 
Civil Service may continue to hold any 
immoveable property actually held by him 
at the time of his entry into Government 
service, and may thereafter acquire any 
immoveable property by succession, inherit- 
ance or bequest, or with the previous 
sanction of the Local Government or such 
heads of departments as may be specially 
empowered by the Local Government in 
this behalf, by purchase or gift”. It may 
perhaps be implied that it was intended to 
prevent a Government servant from асдліг- 
ing immoveable property after his appoint- 
ment without the sanction of the Govern- 
ment or head of his department, but there 
is no express provision that he shall. not do 
so. We think that it is impossible to argue 
that this rule “by itself is sufficient to make 
the transfer to the kanungo's wife null and 
void. Nor do we think, for the reasons stated 
inour judgment in the connected oase, that 
the transfer can be considered void on the 


ground of public policy. We, therefore, allow . 


the appeal, set aside the decrees of both the 
Courts below and remand the case to the 
lower Appellate Court with directions to 

$See Musammat Bhagwan Deo v. Murari Lat, 36 Ind. 
Саз. 259.—Ed, 
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те admit the appeal upon its original number 
in the file and to proceed to hear and 
determine the same according to law, having 
regard to what we have said above. Each 
side will bear their own costs of this appeal. 
The other costs will be costs in the cause. 
Appeal decreed; Oase remanded. 





LOWER BURMA CHIEF COURT. 
First Crvin APPEAL No. 73 or 1915, 
February 22, 1916, 
Present:--Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 

MA GUN--PLaliNTIFE—- APPALLANT 

. versus 

THA HNIN —DgrENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), О. XXV, v. 
1 (8), О. XXXIII —Pauper, woman suing as, whether 
liable to furnish security for costs. 

A woman permitted to sue аз a pauper cannot be 
required to furnish security for costs under Order 
XXV, rule í (3), as tha effect of an order for 
security would be to render nugatory the permission 
to sue аз а pauper. 

Musammat Hafizan v. Abdul Karim, 12 О, W. N. 168; 
Т C. L. J. 812, followed. 

Mr. May Oung, for the Appellant. 

Mr. J. R. Das, for the Respondent. 

JUDGMENT.—The plaintiff applied for 
permission to sue as а pauper. Eventually 
when she claimed Rs. 40,000 as her share 
in her parent’s estate permission was given. 
The defendant then applied for an order 
to her to give security for his costs under 
The District Court 
made an sedan under that rule, The 
plaintiff was unable to furnish security, 
and her suit was dismissed. She appeals on 
the ground amongst others that the Court 
erred in law in directing a pauper plaintiff 
to give security for the defendant’s costs. 
Musammat Hafizan v. Abdul Karim (1) is 
relied on in support of this ground. We 
agree with the learned Judges’ views in 
that case. The effect of the order for 
security would render nugatory an order 
permitting a person to sue asa pauper. 

We allow the appeal, set aside the 
decree dismissing the suit, and direct that 
it be re-admitted by the District Court 
under its original number and heard accord- 
ing to law. ` 

The defendant must pay the plaintiff’s 


costs of this appeal—three gold mohurs allow- ". 


ed as Advocate’ s fee. 
“Appeal allowed, 


(1) 120.1. Х.1 L, J. 812, 
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CALCUTTA HIGH COURT. 

Lerrers Parent Appears Nos. 2 TO 17 
or 1914. : 
Present; —Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Asutosh Mookerjee, KT., 

and Mr. Justice Richardson. 

Maharajah RAM NARAIN SINGH— 
PLAINTIFF-—APPELLANT 
versus 


CHOTA NAGPUR BANKING 
ASSOCIATION  DzrENDANT— RESPONDENT. 


Landlord and tenant—Lease —Istemrari mokarari, 
meaning of —Meaning, customary, in District of Hazari- 
bagh— Lease in perpetuity, circumstances determining 
—Evidence, mode of registration, if is — Words, meaning 
of, wn document, whether question of law or fact— 
Parties to contract, rights of, by what law governed. 


The expression istemrari mokarari does not per se 
convey an estate of inheritance; but an istemrari 
mokarari patta, notwithstanding the absence of words 
indicative of heritability, such as ba farzandan, 
naslan bad naslan or al-aulad, may be a perpetual 
grant, if the other terms of the instrument, the 
circumstances under which it was made, or the 
subsequent conduct of the parties show such an 
intention with sufficient certainty. [p. 352, col 2; 
р. 359, col. 2.] 


The following incidents in a leaso favour the 
theory that a perpotual grant was intended, viz., 
(1) restraint on the transfer or cutting down of 
fruit-bearing trees and covenants imposing on the 
lessee the duty of replacing fallen trees, (2) the 
recital of a substantial premium in the lease-deed. 
On the other hand, covenants throwing the cost of 
improvements on the lessee and the granting of the 
lease to two or more persons, whether it be to 
husband and wife, father and son, etc., though they 
may point to some measure of continuity, do not show 
a perpetual grant. [p. 856, col. 1; p. 360, col. 1.] 


Per Jenkins, C. J.—The reservation of increased 
rent is not an indication of permanency when the rent 
ceases with the determination of the interest. But 
this cannot be said of nazarana, which, if it be con- 
siderable in amount relatively to tho value of the land, 
in other words, if it represents many years’ purcchase, 
would tell in favour of permanency, [p. 356, col. 2.] 


Per Mookerjee, J.—Semble.—The mode in which the 
registration of a document was effected, even assum- 
ing it to be relevant for the purpose of seeing 
whether it made a perpetual grant or not, affords 
evidence of infinitesimal weight where there is 
nothing to indicate that the parties to the document 
made any admission before the Registrar on the 
subject. .[p. 361, col. 1.] 


No question of limitation can arise in the case of a 
lease to two persons, not terminable uutil after the 


death of the survivor, before the death of both the 
lessees. [p. 363, col. 1.] 


‘The meuning of wórds is a question of fact, "though 


um we of words is a question of law. [р. 362, 
со]. 1. 


` 2l 


The rights of th» parties toa contract are to bo 
judgad of by that law by whioh they may justly be 
presumed to have bound themselves, [p. 362, col, 2.] 


Case-law on the subject reviewed and discussed, 


Letters Patent Appeals by the plaintiff 
against the decision of Coxe, J., differing 
from Woodroffe, J., and the decision of the 
lower Court. 


FACTS of the case appear from the fol- 
lowing dissenting judgments :— 


Woonrorrs, J.—These are sixteen analogous 
suits by a zemindar for the resumption of 
land leased out in mokarari dstemrari, оп 
the allegation that the grantees are dead 
and that their interest was for life only. 
They are all governed by the same judgment, 
which is given in the first appeal, viz., No. 66 
of 1910. The plaints and written statements 
of the contesting parties in all suits are, 
subject to what is next stated, practically 
in similar terms. In Appeal No. 66 of 1910 
and thirteen other appeals, in which learned 
Counsel have appeared, the respondents are 
purchasers for value, and these appeals 
present for consideration the same questions, 
These arise also againin Appeals Nos. 84 
of 1910 and 98 of 1910, brought against 
the original grantees, heirs and a transferee 
respectively. In Appeal No. 84 (Suit No. 14), 
issues 2a and 2b are omitted and the follow- 
ing issues added:— Did the defendants 
reclaim any lands? If so, what lands? 
Are they entitled to any compensation for 
this, and can the plaintiff get khas possessiou 
of them?" The learned Judge has held upon 
this issue that the respondents did reclaim 
some lands, but that they were not entitled 
to compensation. If the appellants make 
out their case that the leases in suit were 
for life only, then the respondent is not 
entitled to. compensation, for though it was 
sought to be argued before us that the 
appellants were ejuitably estopped in this 
matter, no such issue was raised and cannot, 
therefore, be gone into inthis Court. The 
same observations apply to the arguments 
addressed to us that the appellants were 
barred by limitation and that, by 12 years’ 
occupation, occupancy rights had been 
acquired in the land. These special grounds 
failand this appeal must be determined on 
the main issue common to it and the others. 

In Appeal No. 9¢ of 1910 (Suit No. 110), 
the respondents ara heirs of dar-mokararidars 
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and it is argued with reference to the 
general issue that, as the original grant was 
on the 7th October 1865, and previously on 
' the 17th June 1865 the High Court had 
decided that the words okarari istemrart 
meant a perpetual and hereditary lease, the 
grant must be construed with reference to 
such decision: secondly, that even if the 
general contention fails, viz., that the leases 
were permanent heritable leases, then as the 
heir of one of the original grantees is alleged 
to have been recognised by the zemindar 
as tenant and is still living, the suit is not 
maintainable: thirdly, that the zemindars 
recognised the dar-mokararidars as tenants 
and cannot eject them without notice: 
fourthly, the plea of limitation was taken 
before us. There was no issue raised as to 
this and it cannot be gone into now upon 
the question of the landlord's recognition, 
for reasons subsequently given. The other 
special defences taken in this appeal in 
my opinion fail, and ib must also, as the 
last, be determined on the main issues 
common to it and the others. 


: The plaints allege that the land was let 
to the defendants on leases which came to 
end with the death of the lessea or 
surviving lessee, where more than one, but 
that possession was refused on the allegation 
that the leases were permanent leases with 
heritable. interest, This allegation the 
plaintiff denies, asserting that the leases 
came ёо an end with the death of the lessee 
or surviving lessee. The learned Judge has 
upheld the contention of the defendants and 
dismissed the suit, and against this decision 
plaintiff appeals. 

The circumstances in connection with the 
grant of the leases are shortly these: The 
lessor was Raja Ram Nath Singh, a former 
Raja of Ramgarh, who died towards the 
close of 1866. Prior to the year 1864, the 
Raja had been in the habit of letting out 
his lands on short £/cca leases. This method 
was found apparently unsatisfactory, and 
with a view to improve the lands, diminish 
his debts, which were then considerable, 
and facilitate the collection of rent, Raja 
Ram Nath let ont а very large portion of 
his zamindart іп  mokirari istemrari, and 


was apparently willing to let out the whole 


in this way if he could find tenants, The 
question inissue here is as to the meaning 


of these terms in the leases in question. 
Six hundred and forty-four mokarar? istemrart 
leases: were executed between the 27th 
November 1864, and the 22nd September 
1866. The learned Judge has found that: 
the previous rents were doubled. There is 
some dispute as to this, but a considerable 
enhancement was made and a year’s premium 
(nazarana or salami) was taken. It is 
important to note that the Land Tenure 
Report, which has been put in evidence, 
states that this . form of lease was then 
entirely new in the zamindari, Prior to 
these leases and during the years 1848 to 
1860, the Sudder Dewani Adalat held by 
several decisions given in the years 1848, 
1853, 1860 that an istemrari mokarari lease 
did not import perpetual heritable interest, 
unless there were express words of in- 
heritance such as naslan bad naslan (genera. 
tion after generation) and the like. The 
first of the 644 leases was in the year 1864, 
before the decision in the ghafwald ease, 
Munrunjun Singh v. Rajah  Lelamund Singh 
(1) in which it was held that the interest 
there dealb with was hereditary. For the 
appellant it has been contended that, if? 
upon the question of the construction of these , 
leases, reference is made to the state of the ' 
law then existing, the law was that the words 
mokarart istemrari did not convey an heritable 
interest. For the respondents it has been : 
argued that in any event leases executed . 
after the High Court decision in 1865 
[Munrunjun Singh v. Rajah Lelanund Singh 
(1)]'should be construed as heritable, because. 
that decision expressed the law when they. 
were granted. This argument was put 
forward, and I think rightly disposed of, in 
previous suits relating to this estate, to which 
I shall later refer, on the ground that the | 
case of Munrunjun Singh v. Rajah Lelanund 
Singh (1) was a peculiar case opposed to the 
previous current of decisions. . 
Raja Ram Nath died leaving him surviving’ 
his mother Srimati Prem Koeri and his 
widow Srimati, Heera Koeri, the mother of a. 
posthumous son  Triloknath. The latter 
died shortly after his birth. Thereupon 
litigations broke ont between the widow 
Heera Koeri and Nam Narain Singh, who:; 


(1) 3 W. В, 84, in Review 5 W.H, 101. К 
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belonged to the junior line of Tej Singh, the 
common ancestor. During this period, in 
1869, the High Court held in the case of 
Musanmat Lakhu Kowar v. Roy Hart Krishna 
Singh (2) that a mokarard istemrari grant there 
considered was a perpetual апа heritable 
interest, From 1866 to 1873 the estate was 
in the hands of the Court of Wards. During 
this same period, in 1271, а suit for resump- 
tion of one of the mokarar?s was brought by the 
mother Srimati Prem Koeri. In this case the 
grant had been made by her with the assent 
of her son Ram Nath of this mauza given 
by him to her for maintenance in Deorhi. 
This suit was dismissed in March 1872, on 
the ground that the words mokararz islemrarz 
in the patta conveyed an heritable interest, The 
Deputy Commissioner of Hazaribagh, who 
desided the case, followed the High Court 
decision last noted. After the death of 
Heera Koeri, and in August 1873, the Court 
of Wards made over the estate to Nam 
Narain Singh. The latter, in 1875, brought 
a suit for resumption against a mokararidar, 
named Amir Khan. This was dismissed on 
the ground that the words mokarari istemrart 
gave an heritable interest to the grantee. 
The decision was upheld by the High Court 
in1877, which, following ihe previous de- 
cision in Munrunjun Singh v. Rajah Lelanuud 
Singh (1), held that the words mokarari 
tstemrart of themselves purported to give a 
perpetual and heritable tenure. 

Previous to this decision the Judicial 
Committee had heard an appeal from the 
ghatwali case, Munrunjun Singh v. Rajah 
Lelanund Singh (1), and held that whilst 
it was doubtful whether the words mokarari 
istemrart meant permanent during the life 
of the person to whom they were granted 
or permanent as regards hereditary descent; 
yet that coupling these words with the 
“usage proved in that case the tenures were, 
as the High Court held, hereditary. This 
decision was followed by the High Court 
in Sheo Pershad Singh v, Kally Dass Singh (3), 
which was heard by the Chief Justice who 
decided Amir Khan’s suit. This was a case 
of a mokararz lease, but in the course of the 
judgment Sir Richard Garth said that great 
respect was due to the decisions of the 


(2) 3 B. L. В. A. C. 226; 12 W. R. 3. 
(3) 5 О. 542, 6 O. L. R, 138; 3 Shome, L. R. 10; 2 
Ind, Deo. (м. в.) 954. 


Sudder Dewani Ádalat, holding that even 
when coupled with the word z6stemrari the 
word mokarart did not denote an hereditary 
estate and that the use and meaning of such 
a technical term ina lease was undetstood 
at least as well thirty or forty years pre- 
viously as it was then in 1879. On appeal 
to the Judicial Committee [Bilasmont Das 
v. Даја Sheopersad Singh (4)], it was held 
that the word mokarari- does not necessarily 
import perpetuity, though it might do so, 
and that though the Committee did not 
eoneur in all the views taken by the High 
Court of the provisions in question, yet on 
the other hand they did not find in them 
sufficient to show an intention that the lease 
should be permanent. There then followed 
in 1885 a decision of the Judicial Committee, 
the proper construction of which has been 
the subject of argument in this appeal, but 
which, upon the contention advanced by the 
appellant, held that the words  mokarari 
tstemrart do not per se import an heritable 
interest. It was then held upon a review 
ofall the preceding decisions that the words 
mokarart  4stemrari in a patta granting 
land do not of themselves denote that 
the estate granted із an estate of in- 
heritance. It was there, however, also held 
that it could not be said that such an 
estate would not be granted unlessin addition 
to the above words, such expressions as “ba 
farzandan” or “naslan bad naslan” or similar 
terms are used. For without the latter, the 
other terms of the instrument, the circum. 
stances under which it was made, or the 
conduct of the parties may show the inten- 
tion with sufficient certainty to enable the 
Courts to pronounce the grant to be perpetual, 
the words mokarari istemrart not being in- 
eonsistent therewith, though not themselves 
importing it: Tulshi Pershad Singh v. Ram- 
narain Singh (5). Asthe Allahabad High 
Court has pointed out, what the Judicial Com- 
mittee here held was that the mere use of the 
terms mokarart istemrari does not ex vi termini 
make the instrument in which they appear 
such as to create an estate of inheritance. 
But they also say that words naslan bad 
nasian and the like need not necessarily be 

(4) 8 0. 664 (P. O.); 9 L А. 38; 11 O, L. R, 215; 4 
A P. О. J, 325; 6 Ind. Jur. 274; 4Ind. Dec. (м. з.) 
427. 
(5) 12 C. 117 (P. С.); 12 I. А. 205; 4 Sar, Р. С. J. 
646; 9 Ind, Jur. 438; 6 Ind, Deo. (s. s.) 80, 
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inserted to constitute a grant in perpetuity, 
and that the words mokarar? tstemrart, accom- 
panied by other words and illustrated by 
the subsequent conduct of the parties, may 
show that an estate of inheritance was 
created: ауа v. Ramjiwan Ram (6). This 
decision was followed in the reported сазе of 
Agin Bindh Upadhya v. Mohan Bikram Shah 
(7), where it was pointed out that the words 
istemrart and mokarart are both of Arabic 
origin and literally mean continuous, running, 
fixed. Their dictionary meaning is of little 
use, as they might mean continuous or 
permanent during the lifetime of the grantee 
or permanent as regards hereditary descent. 
Considering the customary meaning of the 
words as established by judicial decisions, 
the learned Judges there cited the decision 
of the Judicial Committee in Tulshi Pershad 
Singh v. Ramnarain Singh (5), in which their 
Lordships said: “After this review of the 
decisions, their Lordships think it is establish- 
ed that the words istemrart mokarari in 
a patta do not perse convey an estate of in- 
heritance, but they do not accept the de- 
cisions as establishing that such an estate 
cannot be created without the addition of 
the other words that are mentioned, as the 
Judges do not seem to have had in their minds 
that the other terms of the instrument, the 
eireumstance under which it was made, or 
the subsequent conduet of the parties, might 
“show the intention with sufficient certainty 
to enable the Courts to pronounce that the 
grant was perpetual.” They added:—"As 
has been said, their Lordships, having regard 
to the customary meaning of the words, as 
established by the decisions which have 
been noticed, are of opinion that they do 
not convey an estate of inheritance in this 
ease.” In Bent Pershad Koert y. Dudhnath 
Roy (S), their Lordships repeated what they 
had said in Tulshi Pershad Singh v. Ram- 
narata Singh (5), in the sentence, “An dstemrart 
mokarart tenure is not necessarily a per- 


petual hereditary tenure.” This Court 
following the decision of the Jndicial 
Committee held that the words Zstemrari 


mokaravt in ihe lease 
not sufficient to 


in question were 
create a permanent and 


(6) 8 А. 569; A. W. N, (1886) 227. 

(T) 80 0. 20,76. w. N. 314, 

( . 156 (P. 0.); 261. А. 216; 4 C. W. N. 274; 
7 Sar, P. C, д. 580; 14 Ind. Dec, (x. в.) 108, Bt 


hereditary tenure. The last three decisions 
wera concerned with other estates than 
that before us. For Raja Nam Narain, 
after having lost Amir Khan’s case (9), 
in 1877, did not pursue his claim further’ 
by litigation except in 1884, when, how- 
ever, a suit which had heen instituted 
was withdrawn (Exhibit Н, е.), аз 16 was 
alleged that, owing to the existence of 
the facts stated in his petition, the case: 
could not be taken as a test one to the 
Privy Council. In the suit so withdrawn, 
however, the Raja (Exhibit Н, i) reiterated, 
his claim that the mokararis were for life 
ouly. In fact it may be here observed 
that it is clear upon the evidence, and 
has been so held by the Subordinate Judge, 
that the zemindar never recognised the 
claims of heirs to succeed in respect of 
these mokararis. 

Raja Nam Narain Singh died in 1899 
and was succeeded by Raja Ram Narain, 
who instituted thé present suit, who has 
since died, and is now represented by his 
infant son Lukshmee Narain, a ward of 
the Court of Wards. Raja Ram Narain, 
doubtless, encouraged to do во -by the 
decision of the Judicial Committee in 
Tulshi Pershad’s case (5) and that of the 
High Court which followed it, Narsingh Dyal 
Sahu v. Ram Narain Singh (10), asserted 
again by litigation his claim to resume the 
lands covered by these leases on the death 
of the grantees. The first of these cases 
was in 1908: Narsingh Dyal Sahu v. Ram 
Narain Singh (10). lt was there held that 
the words mokarari istemrari in the leasos 
did not primarily import any heritable 
character in the grant as the term mourasi 
does. They import permanency, from which 
in a secondary sense such heritable character 
might be inferred, it being always doubtful 
whether they mean permanent during the 
lifetime of the grantee or permanent as ' 
regards hereditary character. It was fur- 
ther held that the words do not ger se 
convey an estate of inheritance, but such 
an estate can be created without the 
addition of any other words, the circum- 
stances under which the lease was granted 
and the subsequent conduct of the parties _ 
being capable of showing the intention 


(9) (1877) A. A. D. No. 533 of 1876. 
(10) 30 C, 883, 
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with sufficient certainty to enable the 
Court to hold that the grant was perpetual. 
On an examination of the lease and the 
facts of the case it was held that it was 
not intended to be perpetual. This was 
followed in the High Court Appeal No. 89 
of 1902, heard by Henderson and Geidt, JJ., 
(Choudhri Gridhari Singh v. Maharaj Ram 
Narain Singh) in whieh another of these 
leases in the same terms as those in suit 
granted by Maharaja Ram Narain Singh 
wis considered. The Court then stated 
that the terms of the patta to be construed 
were ће same as those in the patas, the 
subject of the previous case { Narsingh Dyal 
Sahu v. Ram Narain Singh (10)] and the evi- 
dence as to the circumstances under which it 
was granted was practically the same. For 
the reasons, therefore, given in the previous 
case, the Court there held that the 
lease was nota perpetaal hereditary lease. 
On the 23rd January 1906, an applieation 
was made for leave to appeal to the 
Privy Council, but as the High Court 
thought that the matter was covered by the 
decision of the Judicial Committee [Tulshi 
Pershad Singh v. Ram Narain Singh’ (5)], 
the application was refused. Application 
was then made to the Privy Council for 
special leave to appeal, but as appears from 
the report [ Chowlhri Gridhari Singh v. Maharaj 
Ram Narain Singh (11)], the application was 
refused. It is contended for the appellants 
that these two decisions practically conclude 
the question which is again raised and 
disputed in the present suit in which the 
evidence is, with the exception of that 
referring to the registration of the leases, 
substantially the same as that in the two 
prior cases decided by this Court. 


If, therefore, as the Judicial Committee has 
held that the words istemrari mokarari in a 
lease granting land do not of themselves 
denote that the estate granted is an estate 
of inheritance, then (apart from the ques- 
tion whether the words have in the locality 
acquired any special customary meaning), 
the qnestion is—whether the intention of 
the parties is shown by the other terms 
. of the instrument, the circumstances under 
which it was made or the subsequent 
conduct of the parties with į sufficient 


(11) 100, W, N. celxxxy. 


certainty to enable the Court, in the 
absence of words importing perpetuity, to 
pronounce that the lease was perpetual: 


ao: Dast у. Raja Sheopersad Singh 
4). 
The lease given in the papers of tho 


first appeal may, for the purpose of the 
main argument in these appeals, be taken 
as representative of all. According to the 
appellant all the leases were taken from 
one draft. This is denied. There ara some 
variations in the leases, but they chiefly 
refer to the tree cutting clause, as it is 
called, and do not affect my judgment. 
The lease mentioned granted to the lessees 
in Appeal No. 66 of 1910 is as follows: 


“Sree Sree Maharani Mata, 
No. 165. 


“We are, Dilo Mahato and Chola Mahato, 
inhabitants of Mandramo, Pergaua Rampur, 
in Hazaribagh. 


On filing a petition in the kachari, we 
have obtained ¢stemrari mokararé of Mauza 
Mandramo, one village in Pergana Rampur, 
exclusive of jagir and birt land, coal mines, 
and sub-soil right from 1922 Sambat, at an 
annual gama of Company’s Rs. 672, and we 
would gladly cultivate and improve the 
village, and keep the tenants contented, we 
will construct ahars tanks, ponds and wells, 
etc., and we will рау the rent as рэг instal- 
ments, month after month. Aswin instal- 
ment 2 annas, Kartik 2 annas, Aghan 
2 annas, Pous 2 annas, Magh 2 annas, 
Phagun 2 annas, Chai 2 annas and Baisakh 
2 annas. 


“Besides this, we will pay Dashara salami 
Re. 1; Ghastt salam? Re. 1 and Phagun salami 
Re. 1, altogether Company's Rs. 3 every year. 
If we keep in arrears even one pie of rent of 
three instalments, the mokarar’ shall be 
cancelled, and annulled to which we shall not 
raise any objection; any objection if taken 
by us will ba deemed false. All losses due 
to terrestrial vicissitude, drought, inunda- 
tion, destruction by hail and storm and costs 
of earthwork, Civil and Criminal Courts 
will be borne by us. We will forthwith 
carry out the orders of the Court and of the 
sarkar. We shall not in any way directly or 
indirectly do anything injuriously affecting 
the boundaries of the kalka of the said village, 
nor shall we allow others to doso, If we 
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do not carry out the orders of the Court and 
of the sarkar, then we shall be responsible for 
the same. We have no power to transfer 
the said villagein any way; if we make 
a transfer it wil be invalid. We have, 
therefore, willingly executed this kabulzyat 
of <wstemrart mokarari settlement in the 
kachari, so thatit may serve asa sanad in 
future. We shall not cut down any fruit- 
bearing tree, or tree yielding (?). If any 
tree falls down by itself, we shall plant 
another tree on its site. The lbth Aswin 
Badi, 1922 Sambat. 


(Sig.) Bakshi Kesho Das, 
at the Ichak kachari. 


“This kabuliyat of <stemrart mokarari 


executed by us is correct. 

“Dilo Ram Mahato 
Mahato.” 

The question then is—Did this and the 
other leases in suit convey a permanent 
heritable interest,, as the defendants allege, 
or an interest the duration of which was 
limited to the lives of the lessees only, as the 
plaintiff-appellant contends? 


and Chola Ram 


The issues framed were as follows :—(1) 
Did the mokarari istemrart lease granting the 
village in suit to the origina] grantees secure 
any heritable interest to the heirs or was 
it for the life only of the original grantees? 
(2) Have the words mokarari istemrari any 
special customary meaning? (2a) Is the 
plaintiff estopped by the statement of the 
original grantor, made at or about the time 
of the grant, from claiming tbat the lease 
came to an end on the death of the surviving 
grantee? (25) Did the plaintiff or his pre- 
decessors take any rent from, or acknowledge 
the right of, the heirs, assignees or sub-lessees 
underthese or similar grantees, and if so,is the 
plaintiff estopped by any such conduct? (3) 
Was a notice to quit necessary? (4) Is 
the plaintiff entitled to any mesne profits 
and if so, how much? (5) To what relief, 
if any, is the plaintiff entitled? The 
learned Judge has decided issues (2a) and 
(2b) in favour of the plaintiff and the 
rest against him, as the learned Judge 
has held the onus in this matter 
lies on the defendants. It is admitted 
that the lands in suit lie within the 
plaintiffs zaméndari, The death of the 
grantee is admitted, The plaintiff's general 


INDIAN OASES. 
RAM NARAIN SINGH t, CHOTA NAGPUR BANKING -ASSOCIATION. 


[1946 


title, therefore, is admitted. If, therefore, 
the defendants in order to defeat his prima 
facie claim to resumption and khas possession 
seb up & subaisting intermediate tenure of 
& permanent heritable interest under the 
leases in suit, they must show that there 
is a lease now in existence which is 
operative to convey such an interest. There 
are, as appears from the lease, no words 
which state or import perpetuity unless 
it is shown that, according to customary 
usage in Hazaribagh District, the words 
mokarart itstemrart have that meaning. 
There is no other clause or term in the 
lease which mentions heirs or directly 
gives an heritable interest. The only 
clause in the lease on which the respondents 
rely in direct aid of their case that the 
grant was perpetual, is that relating to 
what they call ‘improvements,’ This clause 
"We will gladly cultivate and improve 


runs: 
the village. We will construct ahars 
(reservoirs), tanks, ponds, wells, ets.” If 


is contended that the lease does not cast 
an obligation on the lessees to mak 
improvements, but if it does, these are 
not rhatters requiring great enterprise and 
expense, but such that, unless undertaken, 
no profit could accrue to the lessees from 
the land. Further, as the learned 
Judge has observed as regards improvement 
clauses in general, if it may be argued on 
the one hand that lessees will not under- 
take improvements unless guaranteed per- 
manency of tenure, there is on the other 
hand the unlikelihood that the lessor would 
part for ever with the improveable value 
of the land making himself and his heirs 
mere annuitants. In the present case the 
learned Judge has thought that the lessor 
did so, as he finds that there was such 
a consideration for the leases as to warrant 
this conclusion, which is based оп his 
finding that the rental was enhanced to 
its highest pitch and one year’s premium 
was given. It is not, however, in my 
opinion, established that the rents were 
enhanced to their highest pitch or that 
the rental and one year’s salam? was a con- 
sideration making it likely that the Raja parted 
with all interests in the land other than 
a reversion, There is evidence which 
warrants the conclusion that the rental 
asked was not always the most beneficial 
which could be obtained and in some cases 


- 


* 


. rent, varying 


: perpetual leases the nazarana or 
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. & premium (salami) of a year’s rent was 


taken, and in others sought to be obtained 
from ticcadars, and in the admittedly 
perpetual leases put in evidence, salam? 
taken was a great deal more than a year’s 
from over double to 266 
times the rental. It is to be noted in 
this connection that in the admittedly 
salami 
was expressly mentioned in the document, 


which was not done in the leases in 
suit. Further, upon this question of 
improvements if is to be remembered 


. that the majority of the leases being for two 


lives, they were likely to run for a very con- 
siderable time and so give the tenants full 
compensation for any improvements they 
did in fact make in terms of the lease. It is 
doubtless the fact that greater improvements 
than were apparently contemplated by the 
leases were made, such as the tea garden 
and bungalow laid outand built by the dar- 
mokararidors Mr. Liebert and Mr. Lamb. 
But as was admitted during the course of 
the argument, evidence of actual improve- 
ments is not relevant to the issue before us. 
We are not here concerned with a question 
of estoppel, but of the intention of the parties 
to be gathered from the terms of the leases. 
Is the elause as to these improvements of 
such a character as to justify the inference 
that the lease conveyed & permanent interest? 
In my opinion, the answer is in the negative. 
The faet that ina few cases extensive im- 
provements were undertaken is probably due 
to the fact that the sub-lessees considered 
that by reason of the judicial decisions they 
had acquired a permanent interest in the 
land. 


This is the only clause in the lease whieh 
ean be relied on to directly favour the defend- 
ants’ case. On the other hand, there are 
clauses which are said to negative it. There 
is & provision against transfer, which has 
been sought to be explained as an attempt 
to guard the tenure against getting into 
the hands of undesirable tenants and 
especially against transfer of parcels of Jands 
within the village; and against the making 
of dar-mokararis at inadequate rentals which 
could only be set aside by the troublesome 
and expensive process of annulling the 
mokararis. Then there is a provision 
that the lessess"of these alleged absolute 


transfers were поб to out down апу fruit. 
bearing trees and were to re-plant trees which 
had fallen down. This has been attempted 
to be explained by the allegation that 
prior to his leases the .Raja had parted with 
his rights in the trees. This is, however, 
not so, for the lease in respect of trees and 
other products (Exhibit X5) was in Decem- 
ber 1865, a year ог so after the earliest of 
the leases. Further, what was leased was 
the right of collecting rents, and if the rights 
in the trees had previously been. dis- 
posed of, it is not clear why the clause against 
tree-cutting was inserted in some leases and 
the grant of tree-rights made by others. 
For it has been pointed out that the leases 
may, so far as this tree-cutting, etc., clause is 
concerned, be divided into four classes, There 
are leases amongst the 644, such as the one 
here reproduced, in which there are express 
provisions against tree-cutting: there is, 
secondly, a form in which the same provisions 
occur though the land is settled with gach 
(tree) rights: there is, thirdly, a form in 
which the clause does not occur: and, 
lastly, & form in which there is a special 
grant of woods and trees. On the other 
hand, there is evidence that provisions for 
keeping boundaries intact, interfering with 
trees and restraint against alienation are to be 
found in perpetual leases. Again, it is said 
that the presence of two names in the leases 
indicates that they were not permanent, two 
names being inserted in order that the 
lessees should have the benefit of two lives’ 
duration. Of the 644 leases details have 
been given to usof 591. Of the latter, 49 
leases only were in one name and the rest in 
two names, viz., 8 toa Hindu and Mahome- 
dan; 28 to persons who are Hindus, but of 
different castes; 48 to persons of the same 
caste, but not otherwise related; 13 to hus- 
band and wife; 33 to two brothers; 18 to 
father and son. Why, moreover, it is asked 
should а lease be made to father and son if 
the leases were hereditary? There is doubt- 
less something to be said on both sides as 
regards these contentions, but 1 do not pro- 
pose to go into the matter further, for this 
reason. I will, for the purposes of this 
judgment and without deciding the point, 
assume that the clauses mentioned and the 
grant to two lessees is not inconsistent with 
the supposition of the grant of an hereditary 
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interest, The only effect, however, of this 
is to remove an obstacle in the way of the 
defendants’ case. ‘The latter have then still 
to establish that an heritable interest was in 
fact given and that the terms of the lease are 
inconsistent with any other hypothesis. 
Then, shortly stated, how does the defend- 
ants’ case stand on this point? The argu- 
ment of their Counsel sought in effect to re- 
open the decisions of the Judicial Committee 
and of this Court which followed it. We 


were asked to hold that the decisions were ' 


valid only for the particular facts there prov- 
ed and that there is no binding decision on 
us that the words mokarart istemrart do not 
of themselves import perpetual hereditary 
interest. For this purpose we were referred 
toa large numberof dietionaries and other 
booksof reference to shew that these words do 
mean what the Judicial Committee have 
said they do not. In my opinion, it is 
no longer open to us to go into this matter 
and to hold, as we are asked to do, that the 
words in question do of themselves and apart 
from any proved local usage import per- 
petuity. Therefore, apart from proof of such 
usage, the words mokararí dstemrart do not 
help the defendants. There are no other 
words expressly or by inference granting 
hereditary Interest. The clause as regards 
improvements is (to take a view the most 
favourable to the defendants) consistent 
with either case. And the same may for 
the purposes of this decision be assumed as 
regards the other clauses. The learned Judge 
has held that the leases should be construed 
most strongly against the grantor. If the 
words mokarari istemrart have, аз he holds, 
& definite local meaning in the sense of 
perpetual, then the lessor used a clear term 
granting heritable interest and there is no 
need for any presumption.against him. But 
if they have not such meaning, and there 15 
nothing in the lease which directly gives an 
heritable Interest, a lease cannot be dealt 
with in the same way as а gift or 
the like in which the grantee may take 
absolutely, whether words of inheritance 
are used or not. Farther, it is to be 
observed that these are not ancient grants. 
in which | case the absence of 
words of inheritance may be made good 
by proof of descent of the tenure 
and in this case the learned Judge has 


` 


found that the zamindar did not recognise 
the heirs of deceased grantees. It is quite 
clear, therefore, that if we had before us 
nothing but the fact that the original 
grantees were dead and the terms of the 
leases, our decision must be in favour of 
the appellant. 16 is, therefore, for the re- 
spondeats to show that by reason of admissible 
facts dehors the leases they do grant 
permanent heritable interests. They attempt 
to do this by proof of the allegation 
that, whatever may be the general mean- 
ing of the words  mokarari astemrart as 
construed by the Judicial Committee and 
recent decisions of this Court, they have 
a special meaning in Hazaribagh where 
they are per se alleged to import permanency 


and heritable interest. The real issue, 
therefore, in this case is whether this 
allegation, the burden of proof of which 


lies on the defendants, has been established 
by.them. For we must, Т think, take it 
to be settled law that the terms mokarart 
dsbemwmádri do not of themselves necessarily 
import perpetuity. It is for the defendant 
to make out that by reason of other facts 
they do so in this case. If he does not, 
the appeal must succeed. . 

The main fact upon which the defendant 
relies is the existence of au alleged special 
customary meaning given to these terms 
in Hazaribagh. The learned Judge has 
expressed the opinion that it was common 
ground that there was a local meaning and 
that the dispute between the parties was 
merely what that meaning was. Bat in 
so holding he was, I think, in error. It 
is to be noted that the issue in the form 
it now ехізіз із raised in this case for 
the first time, namely, that words ambiguous 
in themselves have a definite well-known 
meaning peculiar to Hazaribagh as importing 
an hereditary interest. The learned Judge 
kas held that though the etymological 
meaning is ambiguous, the words have 
a definite meaning in the Hazaribagh 
District which was known to the parties 
when the transactions were entered into. 
Ib is necessary їп this important matter 
to shortly review the pleadings in the 
previous suits. In the suit of 1871 by 
Maharani Prem Koeri, the judgment states 
that plaintiff relied cn the terms ot the 
deed only and the Coúrt decided 15 the 
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ease on judicial precedents. The defendants 
also appear to have relied on the terms 
of the document only and not on any 


customary meaning. The defendants 
brought witnesses, but did not examine 
them. It appears from the judgment of 


the High Court in Amir Khan's case 
(9) in 1877 (the case itself being instituted 
in 1875) that no allegation was made or 
evidence was given to show that the words 
dslemrar? mokarari had a particular meaning 
in the document, or in the locality different 
from that which they ordinarily bear. The 
judgment of the Deputy Commissioner is 
important; from this it appears that it 
was contended that the intention of the 
parties was to be gathered from the 
wording of the paita.. The Judge there 
stated that there was nothing to assist 
the Court, as until 1921.2 (1864-1865) 
such leases as the one then in dispute 
chad never been given in that part of the 
country. He, therefore, based his decision 
on judicial precedent. By this statement 
it must not be understood that there were 
по mokarari istemrart leases giving hereditary 
right, for the plaintiff has produced in this 
case a number of mokarari leases granted by 
others between 1859-1870, in which express 
terms of inheritance are inserted. From the 
judgment of the Judicial Commissioner it 
appears that the defendant’s argument was 
that the words mo karari istemrari were alone 
and by themselyes sufficient to prove the 
hereditary nature of the grant, not that cus- 
fom or usage gave them any special meaning. 


In the sunit of Narsingh Singh (1900), 
the plaint (section 7) says that according 
to the usage in the plaintiff's zamdndari 
and inthe District of Hazaribagh mokarari 
paitas, which did not contain express words 
of inheritanes such аз пазат bad naslan, 
were considered mere  life-interests. This 
contention as to the necessity for words 
giving hereditary interest was also raised 
in the plaintin Amir Khan’s case (9). 
The written statement in section 9 refers 
to thé "Phraseology prevailing at the 
time,” and section 9 says that the words 
in question were never understood to 
eonvey any other meaning in the District of 
Hazaribagh. Paragaph 15 of the written 
statement denies the (plaintiff's? allegation 
of usage. The issue in that suit was; 


“What would be the effect of the leases 
having regard to any local usage?” The 
Court held that the question of custom 
and usage did not properly arise: that though 
the plaintiff had used the word custom, the 
facts related were not “extraordinary things 
or inconsistent with ordinary practice,” and 
that the issue was only retained as a 
corollary to the firstissue. Nor does it 
appear from the appeal to the High Court 
[Narsingh Dyal’s case (10)] that the 
case was argued on the basis of a local 
meaning, though at page 886", Baner- 
jee, J. did throw ont that whilst the 
words in question did not in themselves 
imply succession they might have acquired 
a local or special meaning in the locality, 
a remark which, it is suggested, prompted 
the taking of this defence in this suit. 

In Gridhari Singh's case (11) the argument 
proceeded independently of any customary 
meaning to be attached to these words. 
What was alleged and denied was an 
alleged practice to insert in leases words 
of inheritance in order to create a permanent 
tenure. These observations apply both to 
the first judgment and that of the High 
Court in appeal. 

In the present suit, in the plaint there 
is no reference to customary meaning nor 
is it likely that the plaintiff would assume 
the burden of proving this, seeing that 
they had succeeded in the two previous 
suits. The third paragraph of the written 
statement, however, does for the first time 
expressly state that the terms ¢stemrari 
mokarari have obtained a customary meaning 
in the District of Hazaribagh, viz, that it 
is used whenever the lease is intended to 
be of a permanent and hereditary character, 


Upon this review of the previous 
litigation, I think that the statement of 
the learned Judge that it was common 
ground, and had been so all along, that 
the words in question bore a customary 
meaning in Hazaribagh is incorrect. At 
the most there was an allegation by the 
plaintiff in the earlier suits that there 
was a praetice of inserting express words 
of inheritance when a permanent tenure 
was granted. 16 was also alleged that 
where this was not done it was understood 
that mere life-interests were given. But 


ttt, 
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it is one thing to allege what was 
understood at Hazaribagh and possibly 
elsewhere and another to allege, as is here 
done, that there is a local special customary 
meaning in that district. In my opinion 
the Subordinate Judge was right in holding 
in Narsingh Dyal’s case (10) that no ques- 
tion of special customary meaning as opposed 
to general meaning according to judicial 
decisions then arose. It is not improbable 
that, as has been suggested, this defence, 
which appears for the first time, was 
suggested by the observations of Banerjee, J., 
in Narsingh Dyal’s case (10) that “the 
words ¢stemrart  mokarav do not imply 
succession but they may have acquired a 
local or special meaning in the locality.” 
It is difficult to suppose that if the terms 
had a well-known losal meaning, that 
defence would not have been set up in 
previous suits instead of arguments based 
on judicial precedents as to the general 
meaning of words. It is not unlikely, 
therefore, that this case may have suggested 
itself to the defendants, on the failure of 
the two previous suits in this Court, asa 
means of eseape from those adverse 
decisions and that of the Judicial Com- 
mittee on which they are based. 


I have pointed ont the adverse inference 
which arises against the defendants by 
reason of the lateness of the special plea 
now taken. I will now advert to some 
other matters of a general character before 
entering upon а consideration of the 
evidence brought in support of it. It is, 
in the first place, to be noted that when 
it is alleged, as here, that words have a 
special meaning in a locality, it is thereby 
imported that that meaning is one which 
is not the same as, but different from, 
the meaning generally attached to the 
words elsewhere than in the locality in 
question. Evidence, therefore, that in 
Hazaribagh the terms Zstemrar? mokarari 
meant perpetual, must be evidence establish- 
ing a definite local meaning prevalent in 
a defined ‘area by local usage or custom. 
Evidence, even of persons living at Hazari- 
bagh, that they understood the words 
generally (thatis in all places) to mean 
hereditable, is not admissible under the 
issue and is excluded by the judicial 
decisions to which I haye referred. It is 
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quite possible that some persons in 
Hazaribagh did attach this meaning to, 
these terms. We know that that was the 
view of the Judges of the different Courts 
which decided Srimati Prem Koeri’s suit, 
and Amir Khan's case (9). But those 
decisions, and I think some of the oral' 
evidence tendered, proceeded on the ground. 
that the meaning generally prevalent was 
that stated—not that the words had a 
special meaning in Hazaribagh  Distriot. 
Hazaribagh is not a country distinguished | 
by historical, ethnographical or other natural 
characteristics. It is an artificial administra- ! 
tive division sonstituted in 1833. It has! 
been contended that no customary meaning) 
сап be alleged in such ап artificial 
territorial division. However this may be, 
it is doubtful whether such a local | 
meaning, different from that prevailing 
elsewhere, is likely to exist in such a, 
locality. 15 is established that mokararii 
istemrart leases were first granted in 
Ramgarh in 1864 with the leases in 
question. Before that date there had been ' 
no absolute transfers in Ramgarh, the 
nearest approach to such transfers being: 
jagirs descendible in the male line. 16 is 
suggested that Raja Ram Nath got the 
notion that mokarart istemrart grants were 
perpetual by reason of the fact that a 
former Raja 
refuge with one of his ancestors and 








in 


of Kharakdiha had taken į, 


Kharakdiha there had been some ghatwali ' 
tenures, called gadi sanads and kabulzyats, to ' 


which I shall later refer, іп which the words 
dstemrart mokarart occur and which are 
alleged to have been permanent grants, a 
matter with which I will later deal. 
That Ramgarh and Kharakdiha now form 
part of Hazaribagh is a matter of adminis- 
trative arrangement. These gadi grants in 
the eighteenth century in Kharakdiha have 
been relied on to prove the existence of 
a special meaning in Ramgarh in 1864, 
some 80 years later. Lastly what we 
have to determine is not what may be 
the meaning attached to these words now. 
but their alleged special meaning in 1864, 
when notwithstanding that such grants 
were made in the Rimgarh zamendari for 
the first time, they are alleged to have 
had a well-known local meaning. 


Some oral evideuce in this issue ` has 
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been given by both sidef. Some of it is 
to- the effect that the deponents understood 
mokarart istearart to mean perpetual tenure 
as D. W. No. 27, D. W. No. 30, D. W. 
No. 31, D. W. No. 88 and evidence of 
Gopeshwar Singh taken on commission; D. W. 
No. 27 stated in cross-examination that hehad 
never come across any mokarari patta before 
Amir Khan’s case (9) and at that time:—"I 
came to settle the meaning of mokarar? istem. 
rari, and I find it to mean permanent and 
inheritable. From whom I settled the mean- 
` ing I do not remember." He adds that when 
he purchased Gurudi in his son's name, he 
then for the first time came across the word 
in the patta, that was im 1900. D. W. No. 30, 
General Manager of the Court of Wards, 
states that he has been at Hazaribagh as 
such manager since 1896, though many years 
previous thereto he had been Head Clerk 
in an estate in the same district. He speaks 
of mokararis elsewhere as at Ranchi. He 
speaks also of two classes of mokarari, 
one like those in suit, and another class in 


which there are words "from which there . 


could not be any doubt” as to the heritable 
and permanent character of the tenures, such 
as naslan bad пазат and so forth. The exist- 
ence of the latter class would tend to indicate 
that some at least thought that express words 
of inheritance were necessary. D, W. No. 81 
has been in Hazaribagh a considerable 
number of years. He states that the first 
suggestion which he heard that the mokararis 
were not permanent was at the date of 
Amir Khan's case (9) and that since 1884 
the local Bank has been lending money on 
security of mokararis but that the Raja did 
not accept rent from the transferees of the 
mokararis. He also speeks to the insertion 
of the express words of inheritance in some 
mokararis. D. W. No. 33 says that there 
have beer frequent talks about the nature of 
the mokarari tenures. D. W. No. 34 says 
be has never come across the words in any 
documents but his own, nor did he enquire 
the meaning of the words from any one else ; 
and sofaras he remembers there was no 
dispute as to their meaning. The last of the 
above mentioned witnesses is Dewan of the 
Record Department of the Burdwan Raj, 
under which there are tenures which are 
described sometimes as mokarari, sometimes 
as istemrari, and sometimes as both. These 


are all, he says, tenures In perpetuity. It 
does not appear that this part of his evidence 
is relevant, seeing that the Burdwan Estates 
are not stated to be in Hazaribagh. lts in- 
admissibility for this purpose has been 
accepted on appeal, and has been relied on 
only in connection with otber clauses in the 
lease to which I have referred. Some of 
this evidence is of doubtful admissibility and 
some of the alleged prevailing opinions as to 
the meaning of the term may be due to the 
result of the judicial decisions, Such as it 
is, the evidence shows that the witnesses 
thought that the words in question import per- 
petuity and not that the words have a special 
meaning in Hazaribagh, different from that 
which prevails in other parts of the country. 
In any case it is quite insufficient of itself to 
establish a customary meaning of the words 
in question within a definite area. The 
plaintiff has called some evidence to show 
that the mokararidars understood that they 
were taking interests limited in duration to 
the life of the grantee or grantees. The 
learned Judge himself does not appear to lay 
any stress on the oral evidence given on 
either side, which he describes аз of minor 
importance. Evidence is also given on be- 
half of the defendants to the effect that when 
the words mokarari istemrari were used 
"people heaitated and would not come for- 
ward" and that the Maharaja then stated 
that he was giving them al-aulad (for ever), 
and that al-aulad and ѓзіеттатї signified the 
same thing (D. W. No. 15), and that lawyers 
were consulted as to the meaning of ihe 
terms to make the matter sure (D. W. No. 
16, D. W. No. 21, D. W. No. 87). 

If the term had & well-known meaning in 
Hazaribagh, why did persons hesitate to 
accept the leases as alleged without express 
words of inheritance and why was it neces- 
sary to go and consult Pleaders as to the 
general law on the subject? The learned 
Judge has disbelieved this story as I do, 
though the fact that it was thought necessary 
to set it up weakens the case as to the exist- 
ence of a well-understood local meaning. 

The argument has mainly been directed to 
the circumstances existing before and at the 
execution of the leases, including their 
registration and other documentary evidence 
which is said to establish a special meaning 
of the words mokarari tstemrart and the suh- 
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sequent conduct of the lessor and his succes- 
sors, І will deal in the first instance with 
the documentary evidence on the question of 
the alleged meaning of the terms mentioned 
їп the Hazaribagh District. The learned 
Subordinate Judge has laid great stress on 
certain documents which were considered in 
the previous cases called Kharakdiha gadi 
Sanads and kabuliyats, These are grants 
containing the words  ésemrarí mokarari 
made by Government between the years 
1777—1782 to certain tzkazts or ghatwals who 
were friendly to it and who under Raja 
Girbar Narain Deo assisted the English in 
the conquest of’ Ramgarh, These ghatwals 
held their tenures under the Raja. The 
learned Judge has held that the mokarar7 
istemraré settlements by Government: of the 
26 gadis were all transferable, heritable and 
permanent grants at fixed rent aud nob for 
life. Some mouza sanads of the years 1789— 
1792 have been similarly so regarded. These 
were grants to farmers or ¿jaradars under 
Ikbal Ali Khan, who had also rendered 
assistance to the British, whose holdings 
were, it is said, converted into mokarari under 
the Governor-General’s orders. These docu- 
ments, the learned Judge holds, show that 
the local meaning of the word stemrari in 
the District of Hazaribagh so far back as the 
year 1780 was perpetual or permanent ia 
respect to hereditary descent and that it was 
so used by the Government whatever might 
be its meaning elsewhere. It is an admitted 
fact that these tenures have never been re- 
sumed. For the appellant it is contended 
that, if it were not for limitation, 
they might in fact be resumed, and that 
the right of the holders to continue to 
hold over is not due to the terms of the docn- 
ments themselves, but the conduct of Govern- 
ment in permitting the tenures to pass to the 
heirs without any attempt at res:mption 
Now 16 is to be noted in the first place 
that the granting of leases called mokarart 
appears from sections 138—140 of the Land 
Tenure Report of Hazaribagh (1876)(Exhihit 
C.K.) to have been-a novelty in Kharakdiha 
where the gadi sanads were granted. Then 
we have it from the Fifth Report of the 
East Indian Company that in 1772 16 was 
determined that Settlements were only to be 
granted for five years, that is till 1777. In 
1778, 1779, 1789 the Settlements were for one 


year only Wat happened then until 1789 
does not appear. But in 1782 the Decennial 
Settlement came into operation and was in 
1793 superseded by the Permansnt Settle- 
ment. In Mr. Shore’s Minute of 1789, the 
question is raised whether the mokararis 
granted by former Collectors are to be 
held valid: It stites: "The revenue which 
they now pay has continued so long without 
alteration that each man considers his land 
held as a mokarari tenure. The patas have 
continued from year to year. He recom- 
mended that they should be confirmed (sec- 
tions 123—133). In, however, the proposed 
resolutions it is said that the Collector 
considered the grants mokarariand "previous 
to а final decision upon the propositions 
of the Collector" (that itis to be remember- 
ed was in 1789) he was required to give 
information upon certain points, among 
others, whether the persons holding these 
pattas were talukdars or farmers, from what 
period the pattas were granted and with what 
authcrity. The answer to the latter question 
does not appear in the record. It is, as 
stated, an admitted fact that the tenures 
were allowed to continue. How this came 
about is not clear. For the respondent it is 
of course contended that tenure-holders were 
allowed to remain on the land because by 
the terms of their lease they had a permanent 
heritable tenure. For the appellants it is 
suggested thatthe gadi tenures were not 
interfered with because the Government were 
of opinion that they came within the purview 
of the Permanent Settlement notwithstand- 
ing the statement in the Land Tenure Report, 
section 126, that the gadis never came under 
the purview of the Settlement, a contrary 
opinion having been expressed by the learned 
Judge who tried the suit against Narsingh. 
On the eighth day of hearing of the appeal 
the learned Pleader for the appellants 
tendered certain documents which are said 
to have been recently discovered bearing 
on this point. This is Correspondence and 
Proceedings of Government between the 16th 
January 1837 and the 19th July 1862, in 
which the opinion is said to'be expressed 
that the gadi sanads came under the Perma- 
nent Settlement. The correctness of this 
opinion i3, of course, not evidence, but the fact 
that an opinion was entertained which led 
io certain consequences, namely that no 
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resumption proceedings were taken, would 
be clearly relevant. As, however, the 
documents were produced ata late stage and 
were objected to we were not able to admit 
them. It may bea matter of doubt whether 
these gadi sanads would come within the 
Settlement. For assuming that the holders 
could be regarded as talukdars, it is not clear 
whether the grants were or purported to have 
been made under the previous Regulations. 
The query in Mr. Shore's Minute as to the 
¿authority under which they were granted would 
"indicate a contrary conclusion. At the most 
it may be said that 16 is possible that the 
Government did not interfere as it thought 
the matter concluded by the Settlement, or 
it may be that as the mokararidars had 
been allowed to hold. for a long time and 
as the grants were made under exceptional 
circumstances with a view to pacify 
the country the Government did not interfere. 
The learned Judge has adopted the view 
that the gadis did not come under the Settle- 
ment and yet are in fast permanent, which 
fact according to his view can only be 
explained on the assumption that the words 
mokarari istemrart in the documents them- 
selves made the leases permanent— a suppos- 
ed fact which is again relied on by him 
to establish the local meaning of these 
words in Kharakdiba. Though this is only 
a part of Hazaribagh, the fact has been 
held to indicate the local meaning in the 
whole district. He is also of the opinion 
that the gadis would be permanent if not with- 
in the Permanent Settlement. ` As regards 
this, it may be observed with reference 
to sections 3 and 4of Regulation II of 1819 
and section 12 of Regulation Ш of 1828 that 
‘Sf any grant does not convey in express 
terms an hereditary and perpetual interest no 
tenure created by such grant, however 
designated, shall be considered to be here- 
ditary and perpetual.” Sven, however, if it 
be assumed, that the gadi tenures are now 
in fact perpetual and that this perpetuity 
is not due to the action of the Permanent 
Settlement, it does not necessarily follow 
that such permanency must be due to the 
use of the words mokarart dstemrart and 
to the fact that the words locally meant 
perpetual. For, as above stated, this per- 
manency may be due to their not having 
been resumed as a matter of favour by 


Government for over a century and by efflux 
of fime. 

It has, however, been argued for the appel- 
lants that the sanads and kabuliyats them- 
selves shew that they were not meant to 

_ be permanent when first granted. 


It is first contended that the grants were 
not permanent, as is shown by the fact that 
in two instances two sanads were given and 
in all cases two kabuliyats were given in 
respect of each property. ` How, it is asked, 
could these new documents be executed 
if the original documents were as alleged 
perpetual, As regards sanads reliance is 
placed on Exhibits 77, 78. The explanation 
offered is that the first was granted in respect 
of Ganda by the military officers at the time 
of the military occupation, the other by the 
Collector subsequently, and moreover 
the rent was then reduced. The 
second instance is that of Gadi Kharak, as 
regards which two sanads were granted in 
1760 and again in 1782, 


Then it is said as regards the grant of fresh 
kabuligats that sanads were granted in 1777, 
1780 and 1782, but between 1780 and 1788 
there was a dispute as regards them between 
Raja Girbar Narain Deo and the Govern- 
ment, which was not settled till 1790. Mean- 
while in 1788, temporary kabuliyats were 
taken in which the words istemrari mokarari 
do not appear and final kabuliyats with those 
words were given in 1790. The same ex- 
planations are giyen as regards the mauza 
sanads. ` 


Reliance is, on the other hand, placed on 
provisions іп tbe sanad by which, under cer- 
tain circumstances, the holder who is deserib- 
ed as mustajir or farmer is liable to be 


ejected. It is pointed out also thatthe same 
property which had been granted to one 
- person in supposed perpetuity was again 


granted at a different rent to third parties. 
Thus Gadi Doranda was granted to one 
Mungal Singh by а patta mokarart istemrart 
in 1780 at a rent of Rs. 901. In 1788, 
a kabuliyat in respect of the said gadi 
(without the use of the words mokarari 
wstemrart) was taken from one Dayal Singh 
at arent of Rs. 952, In 1790, another 
kabuliyat was taken from another person 
named Nawab Singh with respect to the same 
gadi at the same rent, Gadi Gandey was 
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granted in 1777 to Drigbijay Singh by a 
paita with words mokarari istemrard at a 
rent of Rs, 88 odd. In 1780, a similar patta 
with respect to the same gad? was granted to 
the same person at a rent of Rs. 47. In 1788, 
the same Drigbijay Singh executed a kabuliyat 
in favour of Government with respect to the 
same gadi without mention of the words 
mokarart istemrar’, and again in 1790 the 
same person executed another kabuliyat with 
respect to the same gadi with the words 


mentioned. Thus there was а granting of 


fresh pattas and taking of fresh kabuliyats 
from sometimes the same and sometimes 
from different individuals with regard to one 
and the same gadi, though the words mokarart 
tstemrart were used in the fresh pattas grant- 
ed. If, it is argued, the mokararz above 
mentioned to Mungal Sing meant a perpetual 
lease at a fixed rent, how coulda kabuliyat in 
1788 be taken from another person, viz., 
Dayal Singh at an increased rent, and then 
two years later another kabuliyat from Nawab 
Singh? It isfurther pointed out that the 


pattas were generally of the years 1777,- 


1780 and 1782 and the kabuliyats of 1788 
and 1790; that the kabuldyats of 1788 were 
all fom one year only, the words mokarari 
istemrart being omitted, though the gadis 
which were the subject-matter of their 
kabuliyats. had been granted іп  mokarari 
istemrart in 1777, .1780 and 1782. There 
are a number of pattas of 1780 and some 
mouza pattas of 1782, which though des- 
cribed as mokarari istemrart have an endorse- 
ment of the Collector, Mr. Chapman, to 
the effect that they were for the year 1188 
Fasli. Again in some cases a mokarari was 
expressly renewed. In the patias the 
mokararidars who are described as mustajirs 
or farmers are declared liable to ejectment 
in certain cases. It is argued with force on 
these facts that they are inconsistent with 
the contention that these mokarari ¢stemrari 
leases in Pargana Kharakdiha meant a per- 
petual lease at a fixed rent, for if so the 
repetition of pattas and kabuliyats with res- 
peot to the same gadis and the subsequent 
taking of kabuliyats in 1788 for one year 
without the use of the words mokarari 
tstemrart would not have been possible. Nor 
can & perpetual lease be described as one 
for ore year orbe renewed for a year, 
doubt it has been argued, and the learned 


No' 


Judge has so found, that these apparent ano- 
malies were due to the fact that the grants 
to the tikaits were in a state of suspense 
owing to the complaint of Raja Girbar 
Narain to the Government, a matter which 
it is alleged was not decided till 1790. 
This explanation, however, does not appear 
to me to have been made out on the evi- 
dence. The facts already mentioned show 
thatit was not at that time the policy of 
Government to grant perpetual leases at a 
fixed rent; and assuming that what is alleged 
io have been а permanent grant from the 
beginning could be in a state of suspense 
owing to objections having been taken by 
Raja Girbar Narain to the settlement of the 
lands with the izkatts itis not made out why 
fresh pattas should be granted and kabuliyats 
taken. "The original attas might have’ 
been allowed to remain subject to confirma- 
tion on the rejecting of the Raja’s objection. 
The evidence offered in connection: with 
these leases is, in my opinion, far too un- 
certain for usto give the effect"to it which 
the respondent in this and in the preceding 
unsuccessful litigation has asked the Court 
to do. š 

It seems to me impossible to say that 
these leases have not been resumed by 
Government because they were, and were 
originally intended to be, perpetual by the 
use of the words mokaror? istemrart. ` It 
may well be that the grants were not 
resumed for the other reasons which have 
been submitted by the appellants. More- 
over, the evidence seems to me to be some- 
what remote. We are asked to say that 
because in the eighteenth’ century, under the 
very peculiar circumstances mentioned, some 
ghatwald sanads which were service grants. 
were made in Pargana Kharakdiha, therefore 
some 80 years later when mokarart tstemrart 
leases were granted for the first time in 
Ramgarh the Raja of Ramgarh and his 
lessees understood that these leases, which 
were a novelty in the zamindari, were 
according to a well-known local usage per- 
manent and heritable. 

What the learned Judge calls the condnet 
of the outside public has also been relied 
on for the defendant as showing the 
meaning attached in Hazaribagh to the 
words tstemrari mokarart. This consists 
of evidence of sales, mortgages and the 
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like in respect of these mokararis, which 
are said to indicate the general opinion 


that the leases were perpetual. The 
mere fact, . however, that assignments 
` took place would not indicate this. 16 


would be necessary to show the amount of 
the money paid or other circumstance 
indicating the nature of the interest assigned. 
lt is not disputed that a large number of 


iransfers took place, but it is contended- 


that these were the effect of the decisions 
in Prem Koeri’s case and Amir Khan’s 
case (9), establishing that under the general 
law the words istemrari mokarart by them- 
< selves import prepetuity. The learned Judge 
says that though he could not ignore 
altogether the effect of the last of these cases 
in influencing public opinion and conduct, 
the latter was not wholly due to this canse, 
as 17 transfers took place before Amir 
Khan's case (9). It must, however, be 
noted that all these transfers, except two, 
were after the suit of Prem Koeri which 
established the permanency of these leases 
and which may, therefore, have encouraged 
these transfers. Of the two prior transfers, 
one was а sale and the other a dar-mokarart, 
The datter expressly states that it is to 
last ‘ пр to the term our patta remains іп 
force,’ and in the former there із no 
statement of. permanency of interest or the 
amount'of the assets on which the sale price 


was based as an indication that а permanent. 


interest was bought and sold. 


Farther, it is noteworthy that the transfer 
of the mokararis which took place before and 
after the decision in Amir Khan’s case (9) would 
appear to show that prior to that decision the 
mokararidars did not themselves appear to 
have been certain (to say the least) that 
they had heritable interests. In Exhibit J., 
dated 16th February 1870, the executant 
mokararidar says that his transferee ° ‘will 
remain in possession so long as the mokarar? 
istemrart lasts.” Similarly in Exhibit Bb, 
the words are “until our. patta remains in 
force.” In uone of the transfers are there 
the words пазат bad naslan or al-aulad and 
the like, with the exception of two only 
out of 18 transfers in which there is a 
reference to heirs (Exhibit Ao), and ba- 
farzandan (Exhibit Ho). On the other 


hand, after it had been decided іп Amir. 


Khan's case (9) that the terms mokarart 


tstemrart meant perpetual, we find out of 12 
transfers 11 referring to the permanency of 
the grant either by the words doam (Exhibit 
Cæ), heirs (Exhibit Ag), descendible to 
progeny, generation after generation (Ex- 
hibits Gv, Y 2, ҮЗ, Cy, Da, Hg, Hi, Cu, 
Db). Similarly in the ease of 21 sales 
after that decision we find in 11 cases 
references to heirs, hereditary right and 
absolute proprietorship. Similarly in the 
case of a mortgage (Exhibit P) the nature 
of the right mortgaged is described as 
hak davami (right in perpetuity). 


It is answered that these words import- 
ing perpetuity in the transfers were inserted 
because the Raja had attempted in Amer Khan’s 
case (©) to recover possession on the ground 
that the leases were not permanent, and words 
showing hereditary interest were inserted 
by way of precaution. If, however, the local 
meaning of these words was so well known 
and had, moreover, been affirmed by the 
Court in Amir Khan’s case (9), it is not 
clear why it was thought necessary after 
that decision to expressly affirm the heredi- 
tary character of the grants. Further it 
is to be noted that though Srimati Prem 
Koeri also unsuccessfully attempted to 
resume, we find that only in two of the 
transfers after the date of her suit was any 
mention of hereditary right made and 
before her suit the transfer was declared 
to be good only as long as the mokararc 
or grantor's interest lasted. 

On the other hand, the plaintiff strongly 
relies onsome paíías, 23 in number, granted 
between the years 1859 фо 1878, and two 
doamt (perpetual) patas in favour of 
Government. The first states that a mokararz 
istemrart patta is granted, but in order to 
make it perpetual, contained express terms 
of inheritance, al-aulad (descendants), naslan 
bad naslan (generation after generation) 
aud the like. It is argued that 
the existence of these words of in- 
heritance in these patias and their absence 
in the leases in suits show that the latter 
were for the lives of the grantees only and , 
that in Hazaribagh, when it was intended. 
to grant а perpetual luase, words of inherit- 
ance were used. The learned Judge 
dismisses this evidence on the ground that 
istemrart mokaravs meant perpetual in this 
district and, therefore, the words of inheritance 
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were redundant. Bat this is the issue to 
be decided and in deciding it we must 
take into account the wording of tbese 
leases, which certainly, so far as they go, 
show that the words ¢stemrart mokarari by 
themselves were not understood to import 
heritable interests in Hazaribagh. The doami 
pattas are relied on to show that when 
these putias were executed in favour of 
Government with the intention of granting 
& perpetual interest, the grantors did not 
use the term Zsiemarari mokarari as they 
might havedone if those words imported 
perpetuity, but expressly used the word 
perpetual. 

A very important piece of evidence is 
that in which a mokarari istemrart patta 
was converted into an al-aulad palta on 
payment of premium and increase of rent. 
On 26th February 1866, by Exhibit 22, 
an wstemrari mokarari patta was granted to 
Karu Mahato and Dhirat Mahato at an 
annual jama of Rs.17—and yet we find that 
on 5th March 1878, (Exhibit 24), an al- 
ашай patta of the same land was granted to 
the same personson payment of a premium 
(nazarana) of Rs. 125 or over 7 times the 
original yearly rental and a covenant to 
pay an increased rental of Rs. 18. The 
learned Judge disposes of this evidence by 
saying that it only shows that the parties 
wanted to make doubly sure the nature 
of the grant which was permanent, and, 
moreover, Exhibit 24 was, he says, 
after Amir Khan’s case (9), and one of the 
original grantees Dhirat was still living. 
These observations are open to the same 
criticism, It is not clear what the learned 
Judge meant by the latter remark, but 
as regards the former it appears irrelevant. 
For Amir Khan’s case (9) decided that 
mokarari istemrare meant permanent. Why 
then should the lessee pay so large a salami 
and increased rental when according to that 
decision he had all by the previous lease 
which was expressly given to him under the 
latter? 

It is then pointed ont by the appellant 
that several persons who had mokararz is- 
temraris from one grantor had at the same 
time al-aulad  patías from others. Thus 
Bakshi Basant Lal, who received a mokarar: 
in 1929, took in company with another an 
al-aulad patta from a third ‘party in 1917 


with the terms naslan bad 
hibits 32, 33). Similar instances are afford. 


ed by Exhibit 10, Exhibit 6, in 1565 and | 
1864; Exhibit 88 in 1873 and Exhibit 257; ' 


Exhibit 26 in 1866 (with the very full 
description mokarari istemrart ba-farzandan, 
пазат bad пазат batnanan bad batnanan 
maizan o'farzand, that is mokarart istemrart 
descending to progeny, generation after 
generation, both in the male and female 
lines) and Exhibit 24, a mokarari in favour 
of one of the same grantees. This again 
is relied on to show that mokarari does not 
import perpetuity, it being further pointed 
out that two of such cases were those of 
defendants (see Exhibit 35). 

Reliance is further placed by the appel- 
lant on the difference in the terms of 
these two classes of documents, on the 
lessor parting with the whole of his rights 
on reservation of annual rent, and on the 
fact that the premium paid on all admitted- 
ly perpetual leases was mentioned in the 
lease and was large in amount ranging from 
9% to 266 times the amount of the rental. 

Thus in Exhibit 35 executed in 1868 (a 
permanent lease), the rental was Rs. З and 
the nazarana Rs. 200, This was the highest 
premium paid, but others are considerable. 
On the other hand, it is pointed cut that 
the leases in suit do not mention the 
nazarana which was in fact only one year’s 
rent, even though as much as that was 
paid аз premium for previous ¿tea leases 
which ran for five years, Admittedly per- 
manent leases show the nazarana on their 
face, and the explanation offered by the 
respondents of this circumstance is that 
ihe nazarana was not inserted to escape 
stamp duty. The appellant also relies on 
a document of Srimati Prem Koeri execut- 
ed in 1869, in which the word al-awad: 
js used. In my opinion the documentary 
evidence is insufficient to establish that the 
words éstemrari mokarari imported perpetuity 
&nd heritable interest in Hazaribagh, and 
on the contrary so far as it goes it favours 
the conclusion that these words did not of 
themselves have this meaning, but that 
when.it was intended to give permanent 
rights words appropriate to that intention 
were expressly inserted. 

I now pass to the incidents attending 
registration, on which a great deal of stress 
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is laid by the respondents. This piece of 
evidence is described by the learned Judge 
as new, that is, not offered in the previous 
irials, though it is said that some of the 
documents `оп which it is based were in 
evidence in Narsingh Dyal’s ease (10). All these 
644-leases were registered under Act XVI 
of 1864 (see sections 28—30, 55—56). 
Under the Aet, the document was required 
to ‘be presented by both parties (section 
28), and the Registrar had then to ascer- 
tain if the instrument had been executed, 
the right of persons to ‘appear аз heirs, 
assigns, etc., and the authority of- the agent 


` presenting, where an agentappeared. Under 


section 56, two registers were kept, viz., 
one of absolute transfers of immoveable pro- 
perty and the ‘second of other transfers. 
The Act, as above stated, only required 
the Registrar to make the enquiries above 
mentioned. The Sub-Registrar (D. W. No. 
45) says that he and his clerk ask the parties 
as to the nature of the document offered 
for registration. He admits, however, that 
it is the officer’s duty to examine the 
documents, and there is по duty cast upon 
the partiés to do so. Though 
some evidence that the Registrar did not 
ask questions, ib may well ba that in 
practice Registration Officers save themselves 
trouble by asking the parties the nature 


of the document which they wish to be те-' 


gistered. 


Now ib is shown that the leases in suit 
are registered in Book I, and op the back 
of two of the documents (Ar and 214) 
against the words  éstemrari тоатат: in 
Urdu is the English translation “perpetual 
lease.” On this the learned Judge finds 
that one of two things must have happened. 


. Hither he says the Raja or his men stated 


to the Registrar that the leases were per- 
petual, in which case there is an admis- 
if that 
was not so, the entry is evidence of the 
opinion of the Registrar and his officers 
as to the special meaning of the words 
istemrari mokarari in Hazaribagh and the 


` nature of the lease. 


Before us the cineumstances attending 
registration are relied upon on two farther 
grounds, viz., estoppel and, as part of the 
transaction, ves geste, to which we may 
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_ Sirdar Ahiri (14), to the same effect. 


there is - 


987 


look for the purpose of ascertaining the 
intention of the parties. 


I will deal first with the latter conten- 
tion which appears to have the support of 
some judicial opinion. ‘The difference bet- 
ween evidence onan issue of estoppel and 
as showing the intention of the parties, 
executants of a document, must be kept in 
view. In the case of Najibulla Mulla v. Nusir 
Mistri (12) it was said of the land there'in 


suit that, аз it was registered in Book 4, 


which did not relate to immoveable property, 
this faet "showed what the intention of the 
parties was when the instrument was register- 
ed." This view that the form of registration 
was evidence of intehtion was adopted also 
in Jagatdhar Narain Prasad v. Brown (13), in 
which the last case’ was cited. There is 
also an observation of Harington, J., one of 
the Judges who decided Indra Bibi v. Jain 
In all 
these cases-the expression of opinion was 
obiter dictum and had this not been so, I should 
have considered it necessary %о · refer the 
matter to a Full Bench. It was considered 
to be donbtfully correct іп Ramsidh Pande v 

Balgobind (15), where the Court said: “If we 
are entitled, on this question, of intention, 
to take into consideration the manner in . 
which the bond was registered,” referring to 

the previous decision of this Court above 
noted. .The other cases to which the re- 
spondent has referred us are not relevant. 
In Parasharampant Sadashivpant v. Rama 
Yellappa Lukundi (16) the question was 


whether there had been proper regis- 
tration as was the case in Ва Nath 
Tewari v. Sheo  Sahoy Bhagu (17). In 
Indra Bibi v. Jain Sirdar Ahiri (14), al- 


ready quoted, it was held that thedocument did 
not create a charge and if it did, it was not 
properly registered. n Nar asanuma v. Subba- 
rayudu (18) bona fide purchasers were misled 
by the form of the registration. As I have 


12) 7 0.196; 8 O. L. В. 454. , 

13) 33 C. 1133; 4 C. L. J. 121; 10 О. W. N. 1010. 

(14) 35 C. 845; 7 O. L. J. 143; 12 O, W. N. 816. 

(15) 9 A. 169; A. W. N. (1887) 15, 

(16) 4 Ind. Саз. 538; 31 B. 202at p. 20): 11 Bom 
L. B. 1321. 

(17) 18 C. 556 (F. B) 

(18) 18 М, 364, 
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already pointed out, there may well be an 
estoppel in cases where a party registers his 
documents ina way which shows that it 
“was not intended to affect immoveable pro- 
perty and others suffer loss thereby. In my 
opinion, however, the fact that, a document is 
registered in one way. rather than another 
is not evidence of intention of the executants. 
Nor strictly speaking have we, in cases of 
construction, to deal with intention, We 
have to see what the party has said and to 
ascertain the meaning of his words, and in 
my opinion that meaning must be ascertained 
from the document itself in connection with 
such admissible evidence as shows how 
the words used are related to existing facts, 
and not by reference to the act of registra- 
tion which subsequently. takes place. It 
may be thatthe document ig wrongly re- 
gistered, through error of the registering 
officer whose duty it is to register it. If 
it be alleged either that the -party asked 
that it should be registered in a particular 
way or that not having done so he yeb 
assents to the form of registration when he 
comes to know of it, the matter becomes 
one of admission, to which I next proceed. 
It isa well-known rule of evidence that a 
subsequent admission as to the true meaning 
of a deed-or subsequent conduct of a party 
or the person claiming under a deed cannot, 
except where ancient documents are con- 
cerned,. be received to aid the construction 
of. the deed. See Norton on Deeds, page 
138. If, therefore, it was shown that the 
lessor in this case expressly stated to the 
Registrar that the leases were perpetual 
and heritable and expressly asked that they 
should be so registered as perpetual trans- 
fers, or if having come to know later that 
they were so registered, acquiesced in such 
registration, these facts would not, in my 
opinion, be admissible evidence to construe 
the language of the lease. Nor in my 
opinion, even if any question of estoppel 
had been raised, is it established, 

There remains the fourth argument in this 
connection, namely, that as the Registrar 
registered the documents as perpetual leases, 
that was an expression of opinion by him 
as to the meaning of the words ¢sfemrarz 
mokarart in Hazaribagh. I will not advert 
to the technical objections taken both as to 
admissibility and proof of this evidence. On 


the facts the inference does not follow. ` We 
know really very little as to what. occurred 
at the registration. It appears to have 
been conducted on the Raja’s side, by his 
agents, some of whom were also mokararidars, 
though it is not suggested that they were 
guilty of any fraud in the matter. ` 16 does 
not appear, however, that they had any 
authority to admit anything but what the 
Registration Act requires, and this does not 
include a description of the nature of the 
document as to which the Registrar had 
io satisfy himself. It is denied that the 
Registrar put апу questions on this point. 
But supposing that he did, ik is not suggested 
that they were put in English or answered 
in that langage. If, therefore, he asked 
what the lease was, he must have been 
told thatit was an istemrari mokarart, and 
this he translated as “perpetual lease” ac- 
cording to his own understanding of the 
words. And so we find on leases A r and 
214, the signature of the Raja's agents, not 
against the words "perpetual lease", but 
against the vernacular sstemrari mokarari, 
the signature of the agents being in the 
yernacular, But then it is said that if the 
Raja, the lessor, did not know of the facts 
at the time or if his agents had no authority 
to admit the leases to be perpetual yet the 
Raja must have come to know later that the 
Registering Officer had treatéd them as 
“perpetual leases” and he did not object. 
Whether he knew at the time is not shown, 
for if it be admitted that ordinarily - docu- 
ments are returned to the persons presenting 
them, it isalso not unusual to give authority 
to the tenants to take out the pattas which 
would show registration in Book I, Of 
Exhibits Ar and 214 it is said one only 
recently came into the Raja’s possession and 
the other was produced by the respondent. 
16 is, however, shown that at least one patta 
with the words "registered in Book 1” was 
returned to the Raja, and from this and 
other circumstances it is argued that as the 
Raja did not object and he was, it is 
said, alive to his interest in these matters, 
that was an admission that the leases were 
what the Registrar took them to be. As 
above stated, if theró^ had been any such 
admission it could not be evidence on the 
issue before us. But on the facts it is not, 
clear that there was such an admission, 
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For if the Raja understood that the leases had 


been registered. as permanent, the question’ 


would still arise whether he understood by 
permanency a fixed and certain tenure for 
the lives of the grantees as opposed to the 
previous ticca grants or permanency in the 
strict sense of perpetuity, viz., as descendible 
to all heirs. ‘If he was spoken to about 
the matter at all, he must have been told 
that the leases were registered: in Book Тав 
istemrart mokarart leases. Apart from the 
question of admissibility, it seems to me on 
the facts that the evidence is of too scanty 
and uncertain a nature to admit of the 
conclusions being drawn from it, which the 
respondents suggest. Next, as to the 
Registrar’s opinion. Apart from the question 
of proof and admissibility, the fact that he 
translated the words mokarari istemrart by 
“perpetual lease” does not prove that that 
was-the special local meaning of these terms 
in Hazaribagh. That may have been his 
own opinion as to the general meaning of 
these words at Hazaribagh and elsewhere. 
That meaning has been long the subject 
of dispute; and others besides himself, such 
as the Deputy Commissionerwho decided the 
cases referred to in Prem Koert and Amir 
Khan's case (9), took that view of their mean- 
ing. It is certainly noteworthy in this connec- 
tion that if the words did bear a special well- 
known local meaning, their decisions were 
not based on this fact but соп judicial 
precedents which did not proceed on special 
local usage. Mr. Westland, the Registrar, 
may have also formed his conclusions on 
considerations quite independent of the special 
local usage alleged. 


It may, however, be argued that, even if 
evidence is inadmissible to prove directly 
the intention of the lessor, evidence is 
admissible to establish the special meaning 
of the words istemrari mokarari in District 
Hazaribagh, and that evidence showing that 
the lessor understood these words in a par- 
ticular sense is evidence of such alleged local 
meaning. In the first place on the facts it 
would have to be shown not merely that 
the Raja, the lessor, did understand by the 
words tstemrart mokarari a permanent, heri- 
table interest, but that he did во because 
that was the local meaning of these words. 
But as each finding on this case may react 
upon and depend upon others,.to-hold this, 


we should have to hold that the other 
evidence in the case pointed to the existence 
of a special local meaning. But, in my 
opinion, it does not; and if that be so, the 
lessor could not have made any admission 
or done anything from which it .eould be 
inferred that there was a customary meaning 
as to the words in question. These mokarari 
leases were introduced by the Raja for the 
first time in his estate. At the time the 
leases were granted, the law was that the 
word mokarart istemrart did not import 
heritable interests without further words to 
that effect. Except the gadi sanads and 
kabuliyats dealt with already, no documents 
are produced which are relied upon to show 
that the words mentioned were understood 
otherwise in Hazaribagh District, and, as the 
learned Judge has himself held, the oral 
evidence is of no account. So far from the 
words having then acquired a well-known 
special meaning, the oral evidence tendered 
by the defendants that they objected tothe 
leases on the ground that they contained 
no words of inheritance, the documentary 
evidence such as the al-aulad leases to which 
I have referred, the fact that previous judicial 
decisions favourable to the lessees did not 
proceed upon the existence of any such local 
meaning as alleged, and the fact that not- 
withstanding repeated controversy this alle- 
gation of customary meaning was not set 
up till the present suit, negative the existence 
in 1864 of any such special meaning as із 
alleged: and if the words had no defined 
local meaning in 1864, any statement of the 
Raja which we are asked to infer from his 
conduct must, even if made out (which I 
am not prepared to hold), be in fact referrible 
to the lessor’s own notions as to the meaning 
of the words he used rather than to any 
knowledge and admission on his part of a 
special customary meaning in the District of 
Hazaribagh. 


The conclusion, therefore, at which I arrive 
is that the respondents have failed to prove 
this issue relating to the existence of a 
special local meaning at Hazaribagh, an issue 
which was not raised in previous litigations 
and which, in my opinion, is an afterthought 
designed to meet the difficulties created by 
the adverse judicial precedents to which I 
have referred. 

The last matterfor consideration are certain 
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other cireumstances which are alleged to 
support and rebut the defendants’ case and 
which may be conveniently dealt with toge- 
ther. The chief matters relied on in this 
connection are the circumstances under which 
the leases were executed, and the subsequent 
conduct of the parties. 

As has been pointed out by the learned 
Judge, according to the decisions of the 
Sudder Dewani inthe period 1848—1860, it 
was held that the words istemrart mokarart 
did not import an heritable interest without 
additional words of inheritance. It was while 
the law was in this state that the first lot of 
leases were executed in 1864, commencing 
from the 27th November of that year. These 
were followed by a few more in 1865 and 
the largest number in 1866, the last of 
these being on 22nd September 1866. In 
1864 the gratwali case, Munrunjun Singh v. 
Lelanund Singh (1), had been dismissed by the 
first Court. In appeal to the High Court on 
the 17th June 1865, and, therefore, after the 
first lot of leases, it was held that the word 
_tstemrart imported an hereditary interest, a 
view which was not accepted by the Privy 
Council in 1873 to which the case went in 
appeal [Munrunjan Singh v. Rajah | Lalanund 
Singh (1)], though it affirmed the decision 
of the High Court on the ground that, 
though it was doubtful whether the words 
istemrari mokarart imported an hereditary in- 
terest, still coupling those words with the 
usage proved, tenures which were ghatwal 
(to which I may observe other considerations 
applied) were hereditary, The case of Musam- 
mat Lakhu Kowar у. Roy Hari Krishna Singh 
(2), which decided that the words zstemraré 
mokarari contained in a pattia in themselves 
conveyed an hereditary right in perpetuity, 
was decided in 1869, after all the Jeases in 
question had been granted, and was followed 
within three years by the resumption suit 
of Maharani Prem Koeri, to which reference 
is later made. If, therefore, any inference is 
to be drawn from the state of the law as 
it existed at the date of the execution of the 
first.of the mokararis which the latter ones 
substantially reproduce, it would be one 
favourable to the plaintif. The learned 
Judge is, however, of opinion that neither 
of the parties were influenced by a knowledge 
of the state of the law on the point and did 
not enter into the transactions in suit either 
in view of the previous decisions of the 


2 


Sudder Dewani, holding that the word 

istemrart did not import hereditary interest or 

the ghafwali case in the year 1865, when 

the contrary was held for the first time. 

It is, however, not improbable that those 

who were responsible for the draft lease may 

have known that, according to judicial 

precedent, the words zstemrart mokarari which 

were then used in the Ramgarh Zamindart 
for the first time did not import heritable 

interest, On the other hand, there із some. 
evideuce that the Haja himself was not aware 
of these.decisions. However this may be, it 
is clear that the state of the law on the 

subject, when the leases were first granted; 
does not assist the defendants. The alleged 
oral conversations on the subject of the 
leases, whether as given by the plaintiff or 

defendants’ witnesses, are not believed by the 
Judge and have not been relied upon for 
the respondents. As I have already said, the 
fact the latter thought it necessary to 
set up this case militates against the existence 
of a well-known customary meaning of the 
words zstemrari mokarari at Hazaribagh. The 
circumstances attending the next step, viz., 
registration, I have already dealt with, as also 
the condition of the zamindari at the time 
and the increase of the rental and taking of 
the salam? and the omission of mention of the 
latter inthe leases in suit, though both the fact 
that salami was given and its amount (which 
was sometimes very large), were set forth 
in the admittedly al-aulad leases. This fact, 
as also the mention of the terms of inherit. 
ance in the admittedly permanent leases, the 
fact that some of the grantees ofthe al- 
aulad pattas subsequently took mokararis from 
the Raja tell against the defendants’ case. 

If mokarari dstemrard in Hazaribagh meant ` 
of themselves heritable interests, what was 
the necessity of the other words of in- 
heritance? If they did not, why did not 
the lessees who held al-aulad leases accept 
mere mokararis without words of inheritance, 
if if was understood that the Raja was 
granting an heritable right? k 


The lessor died їп 1866. So no question 
of his conduct arises in the case. There 
appears, however, to hava been early dealings 
with tha leases, for wa findin Exhibit D, a 
purchase on the 30th July 1837, and a 
sale again in 1372. Аз І hava stated, there 
is ua doubt that a large number of aliena- 
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tions by the mokararidars have taken place and 
I think it must be held that in a large 
number of cases both parties, in such 
transactions, thought that they were dealing 
with permanent heritable interests. As Mr. 
Chakravarti points out, there is evidence that 
as time went on the value of the properties 
generally increased instead of diminishing, as 
they would do if it was supposed they were 
fora diminishing term. We also find that 
some of the properties were sold from 50, 
40,35 to 163 years’ purchase. I have, 
however, already pointed out that this belief 
in the permanent character of the grants 
was due I think to the judicial precedent to 
that effect and not, in my opinion, to the 
general knowledge of а customary meaning 
of the terms ¢stemrart mokarari in Hazari- 
bagh. ‘Some reliance is placed by the re- 
spondents on the fact that Srimati Prem 
Koeri, in 1871, brought a suit to resume one of 
these lenses and that the claim to resumption 
was based on the failure of the male line of 
the last holder. It is, in the first place, argued 
that any admission by the tenant for life was 
not binding and did not affect the rever- 
sioner, and I think this is so. On the facts, 
however, the learned Judge finds. that as a 
lady she knew little about the matter and 
as mokarariís were a new form of lease in 
the estate she probably thought that a jagir 
had been created. She apparently did so, 
judging from her plaint. But this fact does 
not assist the defendants, for her claim to 
resume shows that she did not regard the 
leases as permanent in the sense claimed by 
them. In this connection I may deal with 
the learned Judge’s argument that the 
leases were permanent because the Raja 
gave his sanction to such as were granted by 
female members of the family. It seems 
clear that if the lessees were to be given 
estates for their lives, that estate could only 
be guaranteed to them by the assent of the 
reversioner. For it might well be that the 
life-tenant might die and her interest be 
put an end to during the life of the lessees. 
The fact that Srimati Prem Koeri instituted 
_ a suit for resumption also weakens the 
argument that Raja Nam Narain, who was 
a stranger to the grant of these leases, 
instituted Amir Khan's case(9) through disap- 
pointment at finding that a large part of the 
estate had been permanently alienated by his 
predecessor: and that, therefore, that suit 


was not a genuine challenge of the per- 
manent character of these leases but an 
attempt by one who well knew that they 
were permanent to get a declaration to the 
contrary, Then it is said that the hakima 
jaidad shows that the leases were permanent. 
The former were properties from the income 
of which the reyenue and other demands 
"were met. The learned Judge thinks that 
as the revenue was a permanent obligation, 
therefore the properties set apart for its 
payment (including the "mokarawís in suit) 
must have been permanent. But this does 
not follow. Moreover, we find ticcas, khaivats 
and jay?rs in the list. Some reliance may 
be placed on the fact that no Death 
Register of the mokararidars appears to 
have been kept: though on the other hand 
it may be argued that the tenants did 
not apply to get themselves registered in 
ihe zamindar’s sherista. The main question 
on this part of the case is—did the lessor 
or his successors ever recognise the heritable 
character of the leases by recognising heirs 
as tenants, accepting rent from them and 
so forth? The learned Judge has found 
that he did not and in thisI agree with 
him. It appears to be clear that from 
the time of Amir Khan’s case (9) the 
Rajas have all along been maintaining 
that these leases are not hereditary, not- 
withstanding adverse judicial decisions to 
which they had temporarily to bow. When, 
however, owiug to the decision of the Judicial 
Committee this Court took a different view 
of the meaning of the words ¢stemrarz 
mokarart and the leases in suit, then the 
Raja was again able to effectively challenge, 
and has challenged, their permanency. In 
the case, however, of Appeal No. 96 of 
1910, it is necessary to go into this 
question in detail, because it is alleged 
that in this case at least recognition wag 
established. The original mokararidars were 
a man named Khushi Lal, and bis disciple 
Rup Das. The latter died, according to 
the plaintiff, in 1882, though the respond- 
ent contends it was sometime before 1880, 
It is then alleged that the Raja recognised 
as mokararidar an heir of this man and 
as the heir is still living, the property 
cannot in any event be resumed till his 
death. The person, however, who is said 
to have been recognised by Sarup Das 
was not an heir of, but a co-disciple of 
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Rup Das. For the spiritual father would 
succeed to Rup Das and not a brother 
chela. It is then said that as the holders 
of: the property were recognised as tenants, 
they- cannot be ejected without notice. 
It is admitted that if they are tenants 
notice is necessary. The question, however, 
is whether there has been recoguition of 
Sarup Das or the present holders as tenants. 
The lease would in any case last till the 
death of Khushi Lal which was in 1896-97, 
and no recognition of Sarup, even if it 
took place before the death of Khushi Lal, 
would affect the plaintiff. Reliance, however, 
for:the respondents is placed on receipts 
granted by the mokararidar and on receipts 
which are.said to have been granted after 
the death of Khushi Lal by the Kaja’s 
mortgagee, Jadu Nath Mukerji. The Raja 
is obviously not concerned with the acts 
of his mokararidar. It seems also plain 
that what the Rajas mortgagee did in 
this matter would not bind him, and fur- 
ther there is an express provision in the 
mortgage, which, it is to be noted, was 
before the death of Khushi Lal, that the 
mortgagee to whom the rents were mort- 
gaged was not to take rent from the heirs 
of: the mokararidars. If, therefore, the mort- 
gagee’s receipts bear the name of Sarup 
Das, it was in direct contravention of the 
instructions of the mortgagor, which the 
son of the mortgagee admits, and were, 
as I think, inserted by mistake, for we 
find that the mortgagee gave a hukumnama 
(Exhibit з) to Mohant Khushi Lal on the 
16th August, though admittedly he had 
been then dead some 3 or 4 years. Re- 
liance is also placed on a road-cess return 
(Exhibit f) which could not admittedly 
have been filed before 1899, in which the 
Raja is said to- have recognised both 
Khushi Lal and Sarup as tenants, though 
the - former bad long been dead. This 
shows also that the Raja was unaware of 
Khushi Lal’s death. Again we find in 
Exhibit A 2, a rent receipt, dated 27th 
October 1880, to Khushi Lal and Sarup 
Das, though if Rup Das did not die till 
1882, the latter had not succeeded 
the former. There was evidently some 
mistake of which advantage is sought to 
be taken. For the appellant it is suggested 
that the fact that Sarup’s name appears 


on some papers is due either to in- 
advertence or more possibly a mistake 
arising out of the fact that the final S in 
the name of Khushi Lal Das was trans- 
ferred to the word Rup Das, which followed 
it, making the latter Sarup Das. However 
this may be, the Raja cannot be held to 
have recognised the alleged heir or his 
tenants unless he was aware of the facts 
and the holding over was with his express 
consent. This is not shown, nor is it 
likely that the lessors who have persistently 
refused to recognise any heirs of mokararidrs 
should have done so in this case, where 
ihe person alleged to have been treated 
as tenant was -not even ап heir. Sarup 
Das has himself disclaimed interest, though 
he may not be satisfactory witness. His. 
evidence is attacked on the grounds amongst 
others that in 1881, 1900 and 1902 he 
signed certain documents (In 1, I n 2,and Io 
1,1021). Itis not certain what the documents 
were about which he was cross-examined, 
but it is clear he was not cross-examined 
so as to show why it is that his name 
appears in the papers on which the respond- 
ent relies. 

In my opinion the respondent in this 
appeal fails to make out any recognition. 
What he seeks to do is to take advantage 
of the fact that either through inadvertence 
or error Sarup’s name appears to have 
crept into some of the papers, but that 
he or the present holders were ever know- 
ingly recognised by the Raja as tenants 
I do not believe. 

In my opinion, that part of the’ case 
which has been compendiously described as 
“Surroundings, circumstances and subse- 
quent conduct” does not enable me to say 
that the leases were hereditary permanent 
interests. 

In conclusion, I hold that the defendants 
have not established the existence of the 
special local meaning of the words estemrarz 
mokarari alleged, that these words in the 
lease do not import а perpetcal heritable 
interest per se, that there is nothing else in 
the lease or in the circumstances of the 
ease from which such an interest is to be 
inferred. The case is (with one exception) 
similar to the previous decisions of this 
Court holding that permanent hereditary 
interests were not given by these leases, 
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The only difference between the cases is that 
in the present suit & special local meaning of 
the words éstemraré mokarart is for the first 
time pleaded and is sought to be supported, not 
only by documents which were used in the 
previous eases, but by evidence relating to the 
registration of tlie leases, which, though it 
musb.have been as equally then available 
аз now,-is put forward for the first time 
in this suit. The allegation involved m 
this third issue appears io me to be an 
afterthought, and, in my opinion, has not 
been made out; and as, in my opinion, the 
decision of the case practically turns on 
whether the defendants have established the 
alleged customary meaning of the words 
dstemraré mokarari in Hazaribagh, I would, 
therefore, decree this suit and appeal with 
costs. 

As there is а difference of opinion and there 
is, therefore, no majority concurring in a judg- 
ment varying or reversing the decree 
appéaled from, that decree must be confirm- 
ed and the appeal dismissed with costs in 
Appeal No. 66 of 1910. This order, as the 
previous judgments, governs all the appeals, 
but only one hearing fee will he allowed. 

Coxe, J.~I think that the decision of the 
Court below is right, and that the leases of 
1864—66 were leases in perpetuity. 


What we have to decide is what the 
parties meant in 1864 by the words istemrari 
mokarart, The meaning popularly attached 
to the word istemrarzt appears to meto be 
no longer in accordance with the interpreta- 
tion of it by the Sudder Dewany Adalat. 
There is nothing contrary to experience in 
the supposition that in the sourse of years 
the meaning of a word may change, nor are 
we bound by any rule of law to hold that 
a term must always mean what it has once 
meant. 

I certainly have the greatest respect on a 
point of this kind for the ‘opinion of the 
Sudder Dewany Adalat. The Judges must 
have been well acquainted with the language 
of the districts, and their opinions on the 
meaning of a termin common use in their 
time would be to me almost conclusive. 


Four cases have been cited from these 
reports. The first is Baboo Toolsee Nurain 
Sahee v. Ba? oo Modnurain Singh (19). This 


(19) (1848) 4 S. D. A762; 10 Тай; Deo,-(o,.s.) 582; 
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was decided by а single Judge, who quoted 
4 precedents “among the many that might 
doubtless be produced” and held that it 
had been “repeatedly ruled that the per- 
manence (Zstemrari) expressed in these pattas 
has reference only to the term of existence of 
the grantee.” And the learned Judge observed 
that his own knowledge’ confirmed the cor- 
rectness of this view. The case, like 
several others, related to a maintenance 
grant by the Tikari Raj. I find it difficult 
to believe that, even then, the word 
“{stemrart” was used to express a grant for 
life and that alone. Grants for maintenance 
to a dependent member of a family are often 
for life, and leases for service also are often, 
though by no means always, intended not to 
be hereditary, But the idea of the son 
succeeding to the father’s position is so 
ingrained that I imagine that, even in 1848, 
the right of a воп to inherit an ‘¢stemrart 
tenure could have been questioned but in 
very few cases and, indeed, in hardly any 
outside the classes of service tenures and 
grants for maintenance, though I fully 
admit that, on the comparatively rare occa- 
sions when a grant for life was given, the 
term "istemrar?" was then employed. 

The next case is Musammat Ameeroonnissa 
Begum v. Maharaja Hetnarain Singh (20). 
That too was a grant for maintenance and 
it was held that although “¿stemrari” means 
perpetual yet such grants “according to 
the usage of the country were perscnal to the 
grantee.” ; 

In the ease of Rajah Modenarain Singh v. 
Kantlall (21) all the papers had been burnt 
and,inthe absence of other evidence, the 
Court felt itself bound by the precedents to 
hold thatthe grant was for life. The case 
of Sarobur Singh" v. Rajah Mehendernarain 
Singh (22) also is based on precedents. 

After 1860, tbe tide turned, and were it 
not for the decision in Tulshi Pershad Singh 
v. Ramnarain Singh (5) and the cases based 
on it, to which I will refer later, І doubt not 
that there would now be no question that 
an istemrart lease is a lease for ever. I 
should indeed be surprised t> learn that if 
now-a-days two persons, of ordinary edusa- 


(20) (1823) S. D. A. 648. 
(21) (1859) S. D. A. 1572. 
(22) (1860) S. D. A. 577. 
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tion but unacquainted with the special rulings 
on the subject, were to enter into a bargain 
for the exchange of an zstemrari lease and 
kabuliyat, it would occur to either of them 
that the lease was to be anything but 
perpetual. 


The first case in which this view was 
taken was that of Munrunjun Singh v. Rajah 
Lelanund Singh (1). One of the Judges was 
Sir George Campbell, whose knowledge of the 
country cannot be questioned. That was a 
onse of a ghatwalz tenure and the suit was 
brought to eject the grantee’s heir, because 
the services were no longer required. It was 
decided that “istemrari” meant perpetual. 
The Sudder Dewany Adalat decisions were 
referred to but not followed. This decision 
was appealed to the Privy Conncil and their 
Lordships held that the lease, coupled with 
thé usage, showed the tenure to be heredi- 
tary, though they observed that it was doubt- 
ful whether zstemrart meant permanent for 
life or permanent for ever Raja Leelanand 
Singh Bahadur v. Thakur Munorunjun Singh 
(23). In 1867 the Privy Council case of Baboo 
Dhunput Singh v. Gooman Singh (24) was de- 
cided. That was a suit for enhancement of 
rent. It was held that a patta could not be 
assumed to convey an estate of inheritance 
without special words. 
remarked that if the tenure was mokararz 
dslemrari there was an end of the case. 

In Musammat Lakhu Kowar v..Roy Hari 
Krishna Singh (2) it was held that istemrari 
meant for ever and the Sudder Dewany 
Adalat decisions were not followed. 

In 1870 the decision in Musummat Lakhu 
Kowar's case (2) was followed in Karunakar 
Mahati v. Niladhro Chowdhry (25) andit was 
held that the word tstemrart showed the 
intention that the lease shoald be perpetual 
and if it were perpetual, the hereditary 
character would follow from it. 

(Then in 1875 was instituted Amir Khan's 
ease (9), which was a suit to recover pro- 
perty covered by one of the istemrar? leases 
now under consideration, on the death of 
the original lessees. The Courts following the 


(23) 13 B. L. Е. 124 (P.0.); L A. Sup. Vol. 181; 3 
Sar. P. C. J. 238. 

(24) 11 М.Т. A. 433; 9 W. R. P. C. 3; 2 Suth. P. C. 
J. 92; 3 Sar. P. C. J. 309; 20 E. В. 164, 

(25) 5 B. L, R. 652; 14 W, R. 107, 


Bat their Lordships ` 


decisions in Musammat Lakhu Kowars cise 
(2) held that the leases were perpetual. The 
decision of the Court of first instance was 
given by Colonel Boddam who had a thorough 
knowledge of the District. In dealing 
with the supposition that the Raja might 
have intended to grant life lesses, and that 
the tenants were deceived, he seems to have 
assumed as a matter of course that “the 
meaning of the term as generally understood” 
was perpetual, and implied that the leases 
would never be disturbed in thatorin the 
following generations. And the Judicial 
Commissioner’ of Chota Nagpur seems also 
to have taken this for granted, as he says— 
“It is not impossible that the original 
grantor or his advisers contemplated the 
possibility of their limiting such grants to 
the lives of the heirs of the grantees. If 
so they overreached themselves, for it cannot 
be doubted that the grantees believed that they 
were purchasing a mokarari istemrart title.” 

On a question of this kind I think no 
authority could stand higher than that of Mr. 
Justice Field, and in paragraph 37 of Chapter 
VIL of his Introduction to the Regulations, 
published in 1875, he defines istemrari tenures 
as tenures granted in perpetuity. And a 
great deal later, in the Tagore Law Lecture 
of 1898, Mr. Mitra, afterwards Mr. Justice 
Mitra, observes: “Tenures held at fixed rent 
and in perpetuity (istemrart or mokarart and 
mourusi) are in reality instances of alienations 
of land, subject only to payment by the 
alienees and all persons holding through 
them of fixed sums in perpetuity to thealienors, 
and those claiming under them.” In both 
these last instances, I attach importance to 
the evident unconsciousness of the observa- . 
tion. Both the learned authors must have 
been perfectly familiar with the conflict of 
authority over this term. But when they 
employed it as a term in common use with- 
out reference to the rulings with regard to 
it, it evidently did not occur to them that 
16 could mean anything but a perpetual 
tenure. 


There is oral evidence in this case, which 
seems to me worthy of respect, that the 
term is now understood as giving a permanent 
interest. Gopal Chandra Sen was in Govern- 
ment service in Hazaribagh from 1867 to’ 
1896, and for a large portion of that time 
was connected with the Eneumbered Estates 
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Department. He says that throughont his 
experience he always understood the term 
mokarari istemrart to meana permanent in- 
terest. He certainly is ina position to know 
the meaning of words in use in Hazaribagh 
and the fact that he is а Director of the 
defendant Bank does not deprive his evidence 
of all value, Still stronger evidence is that 
of Krinshnachandra Ghosh, who fills the 
responsible post of Manager of the Court 
of Wards and Encumbered Estates, and seems 
to have no interest in this suit, It is im- 
possible’ that he should not know how the 
term is.generally understood in the district, 
and I сап see no reason why he skould be 
distrusted. Radhikaprasad Mallik was in 
Government service from 1865 to 1898, rising 
to the position of Head Clerk of the Deputy 
Commissioner’s office. His position of course 
is not equal to that of Krishnachandra 
Ghosh, and he is a Director of the defendant 
Bank, but I do not regard his evidence as 
` wholly negligible. Babu Gopeshwar Singh, 
` Dewan of the Record Room of the Burdwan 
Raj, who seems entirely independent, says 
that in that Raj istemrari tenures are per- 
manent, basing his opinion on the fact that 
even when there are no words of inheritance 
they are never resumed. 


Moreover, it is only to be expected that 
in the course of time the term- should 
-come ‘to be .regarded as meaning perpetual, 
. even if at first it signified only a lease for 
life. Its original meaning is “continuing.” 
Now a lease for life is a lease terminating 
on the occurrence of a very definite contin- 
gency. The unsuitability of this vague, 
indefinite and almost unmeaning term to 
denote such a lease must be apparent, unless 
it is conceded that that term, whether suitable 
or not, was always conventionally employed 
to signify that particular kind of lease 
and no other. But this is by no means 
the case, leases for life being very unusual, 
while ¢stemrart leases are аз common as 
possible. Obviously, therefore, when any 
one wanted to create this unusual form of 
lease, he might reasonably be expected to 
prefer the use of words (of which there 
is no lack) which would signify what he 
wanted and thus the use of this word, 
which hardly signifies anything in connec- 
tion with a lease for life, would fall more 
and more into desuetude for that purpose, 


Again, as I have said, the idea of the 
son succeeding to the father’s position is 
ingrained, and the cases in which the 
heirs of istemraridars are recognized must 
be far in excess of those in which they 
are not recognized, and thus in the 
course of time the meaning of the term 
in its popular acceptation would naturally 
tend more and more to signify perpetuity. 
As an illustration I may quote paragraph 
143 of the Tenure Report of Hazaribagh. 
Dealing with the neighbouring pargana of 
Kharakdiha, the author says, “of temporary 
leases there are 1,851. The custom of 
leasing out their villages is general through. 
out the pargana, but although the farmer 
has no permanent interest in his tenure, 
it frequently happens that a lease descends 
for generations in the same family, until 
the farmer becomes imbued with the idea 
that he has a legal right to hold the 
lease of the village. I am not sure that 
‘this idea is entirely erroneous.” If then 
it is so common and easy for mere 
temporary leases to acquire the reputation 
of permanence, ib can well be understood 
how naturally <stemrart leases, which 
admittedly include some idea of permanence, 
come to acquire the meaning of leases іп per- 
petuity. 

The cases of Shore v. Wilson (26) and 
Attorney-General v. Clapham (27) seem to 
me authority for holding that evidence 
may be taken and examined in order to 
show what meaning was attached to a 


particular expression at a particular time, 


In the former case Parke, J., observed: 
“In the first place, there is no doubt that 
not only where the language of the instru- 
ment is such as the Court does not 
understand, it is competent to receive 


` evidence of the proper meaning of that 


language, as when itis written in a foreign 
tongue; but it is also competent, where 
technical words or peculiar terms, or 


“indeed any expressions are used, which at 


the time the instrument was written, had 
acquired an appropriate meaning, either 
generally or by local usage, or amongst 


(26) (1842) 9 Cl. & Fin. 355 at pp. 555, 567; 11 
Sim. 592; 7 Jur. 781; 8 E R. 450 at pp. 529, 533. 

(27) (1855) 4 DeG. М & G. 591 at p. 627; 24 L. J. 
Ch. 177; 1 Jur. (к. з.) 605; 3 Eq. R. 702; 8 W. R, 158; 
43 Е. R. 638, 
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particular classes." And Tindal, C. J., said: 
“The true interpretation............ of every 
instrument. being-manifestly that which will 
make, the instrument speak the 


has: always been considered as an excep- 
tion, or perhaps, to speak more precisely, 
not во. much ап exception from, as 
a corollary to, the general rule above 
stated, that where any doubt arises upon 
the true sense and meaning of the words 
themselves, or any difficulty as to their 
application — ' under the surrounding 
circumstances, the sense and meaning of 
the language may be investigated and 
ascertained by evidence dehors the instru- 
ment itself; for both reason and common 
sehse agree that by по other means can 
the language of the instrument be made 
to speak the real mind of the party.” 


In the case of ‘Attorney-General v. Clapham 
(27) the case of Shore: v. Wilson (26) was 
referred to in the following terms:— 


“In that case the parole evidence was 
necessary, in order to enable the Court 
rightly to understand the deed. Certain 
words were used which 16 was necessary 
to construe, and this could not be done 
without admitting a great deal of evidence 
as to the state of religious parties at 
the time when the deeds were framed. 
For such a purpose the evidence was most 
reasonable. It was like the evidence 
afforded by a dictionary, which enables 
us to translate a foreign language; or a 
book. of science, which gives us the meaning 
of words of art.” 


- I may: refer: also, in passing, to 


Raghojirao Saheb v. Lakshmanrao Saheb (28). 


Such .evidence‘ can also, in my opinion, 
be: brought -within the terms of section 
98 of the: Evidence Act, 
explanation of - technical, local and - pro~ 
vincial expressions and of words used :in 
a: peculiar sense. Now -it may be con: 
ceded that, although both parties from 
time to time. have. pleaded that: the 


-(28) 16 Ind. Cas. 239; 86 В. 639; 16 С. W. N. 1058 
(P. C.); 28 M. L. 1.383; 12 M. L. T. 472; (1912) M. 
Ae n 14 Bom. L. В. 1226; 17 C. L J. 17; Sod. 


intention ` 
of the party at the time it was made, it: 


“ made, 


whieh admits. 


meaning they respectively attach to the 
term -zstemrarz is a local.meaning, customary 
to Hazaribagh, yet it is now undis- 
puted that the word bears the same 
meaning in Hazaribagh as elsewhere. Г 
do not think, however, that the fact 
excludes all evidence of its meaning.. 
The ‘parties live in Hazaribagh. They 
need not be expected to have any opinion. 
about the meaning the term  bears- 
elsewhere. They are; I think, entitled to 
say that at any rate in Hazaribagh, with 
which alone they are acquainted, the- 
term bears such and such a meaning, 
and it seems unreasonable that such 
evidence should be shut ont, because: the 
change that has come over the meaning 
of the word in Hazaribagh has come 
over it elsewhere also. Or, to put the 
matter in another way, either the term 
itself signifies perpetuity, or it does not. 
If it does, there is an end of the case. 
lf it does not, then the fact that it has 
come. to bear what із not its original 
meaning shows that it is used in a 
peculiar sense, which can be proved under: 
section 98 of the Evidence Act. 

Needless to say Ido not think that there 
is anything inthe decision of Tulshi Pershad 
Singh v. Ramnarain Singh (5), which relates 
to a document of 1859, renewing another 
of 1832, that conclusively establishes the 
meaning of the word Zs'emrarz. Lf І thought 
that was the effect of the decision, [ should 
not enquire further into the matter, What 
their Lordships say, however, is that, though 
the words tstemrarz mokarari do not per se 
convey an estate of inheritance, such an estate 
сап be conveyed by these words and these 
words alone, if the other terms of tha instru- 
ment, the circumstances under which it was 
or the subsequent conduct of the 
parties showed that their intention was 
that such an estate should be conveyed. 
In other words, if no evidence but agrant 
of an islemrart were produced, the tenant 
would ‘not be able to claim an estate of 
inheritance, but if that, and that only, were 
produced by the landlord, the tenant would 
be entitled to show aliunde that the grantor 
intended to give him an estate of inheritance. 

I turn now to the evidence of the conduct 
of ‘the parties. This is admissible to show 
their intention at the time the deed was 
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executed, and this, on refiection, will be 
found to be very much the same question 
in another form as that of the meaning 
which the words generally bore at the time and 
place that the transaction took place. That 
such evidence of conduct is admissible seems 
to me well-settled. Of course, if the terms of 
a deed are perfectly plain and unambiguous, 
evidence cannot be given to show that the 

` parties intended something else: North- Eastern 
Railway у. Hastings (Lord) (29). But as was 
pointed out by Lord Brampton in that case, 
if the deed is capable of two constructions 
conduct under it would be irresistible proof 
as .to which construction was correct. And 
that in cases of this nature evidence of con- 
duct is admissible, seems to me conclusive- 
ly established by two decisions of .the Privy 
Council, namely Robert Watson $ Co. v. 
Mohesh Narain Roy (80), Bilasmonit Dasi v. 
-Raja Sheopersad Singh (4), besides that of 
Tulshi Pershad Singh, v. Ramnarain Singh 
(5) already cited. 

In dealing with the question of conduct, 
it is well to remember that a man’s conduct 
is not only what hedoes, but what he does 
not do, and that the latter is often much 
the most significant, And in the present 
case the significance of the conduct of the 
parties is, in my opinion, greatly enhanced 
by the fact that this is not a case of one 
or two grants. It would seem that the 
Raja eontemplated the possibility of leasing 
out the whole of his estate. He certainly 
leased out a very large proportion of it. 
There were in all 644 leases and the grant- 
ing of them extended over nearly two years. 
It is impossible to believe that transactions 
on ` so wholesale a scale did not evoke 
widespread interest and comment, or that 
any important part of them could have 
been done unnoticed or inadvertently. 


The Registration Act of 1864 was ex- 
tended to the Hazaribagh District on the 
lst January 1865, and we have not been 
shown any instance of registration before 
then. Under that Act all absolnte transfers 
of land had to be entered in Book No. 1, and 
other transfers of land іп Book No. 2. Books 
were printed by Government orders with 


we (1900) A, C. 269; 69 L. J. Ch. 516; 821.7, 
#30) 24 W. В. 176. 


certain so-called marginal spaces on the 
side of each page and in one of these 
spaces the nature of the instrument had to 
be entered. This had to be done in the 
presence of the parties, under the Govern- 
ment rules, which by section 64 "had the 
same force as if they were inserted in this 
Act.” By the same rules all perpetual 
leases of immoveable property had to be 
entered in Book No.1, and Jeases other than 
perpetual leases in Book No. 2, This continued 
-to be the law until the passing of the Regis- 
tration Act, 1866, in April of that year. 

Now I am convinced that the parties 
knew perfectly well what they were doing. 
and were not troubled by any doubts or 
misgivings. The evidence that has been 
given on both sides, of the enquiries that 
were made to allay the alleged doubts of 
the parties as to the meaning of the words 
татат? istemrari, has been disbelieved by 
the Court below and to my mind is frankly 
incredible. It is not the appellant’s case 
that he misled the tenants, and indeed such 
a plea would be fatal. If then the Raja 
had intended to give leases for life but 
had had misgivings that the word used 
might be construed as conveying а per- 
petual lease, what could have been easier 
than to insert suitable words such as fa 
hayat or zindagi tak to prevent future mis- 
conception? The plaintiff's witness Kissen 
Dyal admits that grants with these words 
were given in the Raj. On the other hand, 
if the tenants thought they were getting 
perpetual leases but had misgivings that 
they might be zonstrued as leases for life, 
what could have been simpler than to put 
in such words as naslan bad naslan or the 
like? Neither of these courses was adopt- 
ed and the conclusion to which I feel 
irresistibly drawn is that, whether the 
„parties meant the leases to be for life or 
“perpetual, they were quite agreed as to the 
meaning and had no real doubts about it. 
If any doubts had existed, they might have 
remained unexpressed while perhaps five or 
even ten leases were given. But І cannot 
believe that they remained unexpressed 
while 644 leases were givenduring a period 
extending over nearly two years. And I 
find it impossible also to believe that if 
such doubts bad been expressed measures 
would not have been taken to resolye them, 
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What then was the meaning which the 
parties attached to the words? I think on this 
point’ the-mode of registration is conclusive. 
Registration 1 isa solemn public action: Ganga- ` 
moyi Debi v. Troiluckhya Nath Ohowdhri (31). 
The Registration Officer, in order to write his 
books correctly, had to find out what the 
transactions were. From January 1965 to 
April 1866 he had to record their nature 
in the presence of the parties. He recorded 
them all as perpetual leases, and he regis- 
tered them in the book in which perpetual 
leases were registered and not in the book in 
which other leases were registered. All this 
must have been done publiely and to the 
knowledge of all. It is not suggested that 
any protest was ever made. “Here too it 
seems to methat if these registrations were 
wrong, the error might have escaped notice 
for January and perhaps even into February. 
But I find it impossible to believe that it 
could have passed unnoticed for 15 continuous 
months, And the only inference that 
seems to me natural to draw is that it 
never struck the parties, their agents or the 
registration establishment that  ésemrari 
could mean anything else than a perpetual 
lease, as the Registrar recorded it. 

I agree that no question of _ estoppel 
arises. After April 1586, leases for life 
would also be registered in Book No. 1 and 
there is nothing to show that the necessity 
of recording the nature of the document 
in the presence of the parties continued. 
I do not think it likely that the defendants, 
who purchased long afterwards, knew what 
the law had been in 1885 and 1826 or 
could have been influenced by the registra- 
tion of these documents in Book No. 1, which 
after April 1886 would have been perfectly 
right even for temporary leases. It was 
laid down in Najrbulla Mulla v. Nusir 
Mistri (12) that the way in which a 
document was registered is evidence of 
what the parties intended it to be, This 
was followed by  Harington, J. in Indra 
Bibi V. Jain Sirdar Ahi (14^. It was 
also followed in Jagatdhar Narain Prasad 


v. Brown (18). I think the question, 
(81) 33 С. 537; 3 O, L. J. 349 (P. C. 10 O. W. N. 
522; 8 Bom. L. К. 375; 1 M. L. Т. 181; 16 M. L. J. 161; 


38 L. A. 60. f 


whether the proceedings in the Registration 
office are evidence of the intention of the 
parties, would depend оп the further 
question whether they could be regarded 
as evidence of conduct, and that would 
depend upon whether the proceedings were 
taken with the knowledge and acquiescence 
of the parties. It has been argued that 
if the Rajahad openly stated to the 
Registrar that the leases were for life, 
the statement would not be admissible. 
Statements, however, are not conduct, and 
if the Raja had volunteered such a statement 
it would have. suggested that he himself 
was indcubt what he was granting. A- 
doubt in the Rajas .own mind 
could not be cleared up by evidence under 
section 98 of the Evidence Act. But 
conduct showing that he had no such 
doubts and himself assumed, as a matter of 
course, that the words of the grant 
implied perpetuity seems to me clearly admis- ` 
sible and much more valuable as evidence. 
The seeond principal reason which leads 
me to believe that the parties understood 
the leases to import perpetuity, is the 
fact that the great majority of them were 
for two lives. Out of the 591 leases of 
which details are said to be available, we 
are informed that all but 49 are in two 
names, 8 are in the names of а Hindu 
and Musalman and 28 in the names of 
men of different castes. Now it seems 
incredible to me that these can have been 
intended as joint tenancies. Such tenancies 
are unknown outside the joint family:. 
Jogeswar Narain Deo у. Ram Chandra Dutt 
(32), followed in Bat Diwali v. Patel Bechardas 
(33); and it ishardly imaginable that a Hindu 
and a Musalman should contract to hold 
land in common, and that on the death of 
one, the survivor should take his share. 


The learned Doctor for the appellant 
argues that the leases cannot have been 
intended to create joint tenancies but 


tenancies in common. In Amir Khan’s case 
(9), however, joint tenancies were definitely 
pleaded by the Raja and the evidence of 
the witness Chaudhuri Acche Lal Singh is 
to the effect that he understood his lease 


(32) 23 C. 670; 23 I. A. 87; 7 Sar. P. C, J. 18; 6 M. 
L. J. 75 .P. C.); 12 Ind. Dec. (м. в.) 445. 
(88) 26 B. 445; 4 Bom, L, Ë, 102, 
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to grant a joint tenancy. He says that 
he took the lease in his own name and the 
name of his brother-in-law, so that, when 
he died, his brother-in-law might support 
his widow. But tenancies for life in common 
are almost equally difficult to understand. 
On that theory the parties intended that, 
on the death of one lessee, his heirs 
should be entitled to: hold during the life of 
the other, in other worda pur autre vie, a form 
of setilement hardly known in this country: 
Robert Watson § Co. v. Mohesh Narain Roy 
(30). This certainly would have been a very 
unusual arrangement, and if really it. was 
intended by the parties ib seems to me 
extraordinary that it should never have 
been put clearly into the contracts. Here 
too it must be remembered that the settling 
of all these contracts took nearly two years. 
It seems strange to me that not one of 
the 1,200 lessees should ever have asked 
that it might be explained what was to 
happen when one of the co-lessees died, Tf 


any had so asked, the difficulty is so 
apparent that it seems impossible that 
no steps should have been taken to set 


it at rest. On the other hand if the 
leases were perpetual, the difficulty did not 
arise and no explanation was necessary. 
The fact, therefore, that it is not suggested 
that this difficulty ever occurred to the 
‘parties, seems to me strong corroboration 
of the view that they understood the leases 
to be perpetual. Е 

І need not refer in, defail to the later 
cases on this point. They follow that of 
Tulshi Pershad Singh v. Ramnarain Singh 
(5) and so far, of course, I аш in 
entire agreement with them. In Agin 
Bindh Upadhya v. Mohan Bikram Shah 
(7) the case was one of a grant for 
maintenance to a wife, and the circumstances 
altogether negatived the supposition of 
permanency. In the cases dealing with the 
Hazaribagh leases the two circumstances 
which lead me to hold that they were perma- 
nent are not considered. : 

I have dealt atlength with these two points, 
because they seem to me inexplicable on the 
supposition that the-leases were for life, I 
do not think it necessary to discuss at length 
the rest of the voluminous evidence in the 
case, because, although if may raise a 
strong probability in favour of one side or 


the other, it seems to me perfectly reconcilable 
with either side. Take for instance the 
other terms of the documents. There are 
stringent provisions against tree-cutting and 
alienation. It is argued, and the force of the 
argument is apparent, that if the Raja was 
parting with the land for ever it would not 
matter to him whether trees were cut and 
the land alienated or not. On the other 
hand, we find that similar provisions exist 
in all perpetual leases in the Burdwan 
Raj and Colonel Boddam explained the 
covenant against alienation as an attempt to 
take the leases out of the operation of 
section 105 of Act X of 1859. Moreover, it 
must be remembered that these leases 
constituted a new experiment and that the 
ticcas that preceded them had not proved 
at all satisfactory. The Raja may have 
imagined that there was quite a possible 
chance that the experiment would fail, that 
the mokararidars would fall into arrears, 
and that the land would be back on his 
hands. All this evidence, therefore, seems 
to me quite reconcilable with the case of 
either side. Again, much stress has been 
laid on the gadi sanads and mouza sanads. 
Their history is obscure, but the probabilities 
seem to be that they were given by the 
military authorities at the conquest of 
Hazaribagh; and subsequently confirmed by 
the Collector. In the enquiries, however, 
that preceded the Permanent Settlement a 
doubt was raised whether~ these were 
permanent tenures. Apparently while this 
doubt was being settled provisional kabulcyats 
were taken from the holders, but ultimately 
the tenures were confirmed. It is argued 
that as these were zstemrar: tenures without 
words of inheritance, they show that 
tstemrart then meant a permanent tenure. 
The Sudder Dewany Adalat decisions show 
that it did not necessarily mean that. It 
is probable enongh that the existence of 
these tenures had their share in creating 
the belief in the vicinity that dstemrard¢ 
tenures were perpetual. But they might 
have had that effect in any case, whether 
they were really heritable or not. In the 
first place, if they had contained words of 
inheritance, they might still have been 
talked about in ordinary conversation as 
zstemrart tenures, and in the course of years 
have led people to attach the idea of 
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permanence to zstemrart tenures without 
words of inheritance. People do not talk 
about éstemrari al-aulad tenures in ordinary 
conversation. In the second place, the 
question of succession was never considered. 
They were a sort of service tenures under 
Government and while the services were 
performed Government would never have 
thought of resuming them. The only thing 
that was in doabt was whether the revenue 
was fixed. 


The. appellant has produced some leases 
in which the words al-aulad occur, and it 
is argued that they show that words of 
inheritance were used in Hazaribagh when 
an estate of inheritance was given. 
No doubt these documents are in his 
favour, but the fact that one conveyancer, 
if one can apply such a term to a Hazaribagh 
draftsman of the 
inheritance in his documents, does not 
show that. another, who did not use them, 
did not intend to convey an estate of 
inheritance. We have the authority of the 
Privy Council that such an estate can be 
conveyed without words of inheritance. And 
these transactions are very different from 
the leases in suit. They are more sales 
than leases,’ by which I mean that they 
are executed, not to enhance the income of 
the grantor, but for a sum down. The 
rent reserved in every case is insignificant 
and it is evident that the so-called lease was 
granted simply for the premium. The 
leases in suit on the other hand aré said 
to have increased the Raja’s income by 
Rs. 40,000. ` . 
. It is argued that the Raja would never 
have -been ready io part with his whole 
property in this way. Неге too there is 
force in the argument, but it is quite 
inconclusive. It might be argued, on the 
other side, that it would be altogether 
unsafe to set bounds to the improvidence 
of a Raja of country that was then largely 
jungle. | 

The subsequent ‘conduct of the parties 
also seems to me quite insufficient to justify 
any decided opinion. The Raja who granted 
the leases diéd-in 1866, and after years of 
litigation and management -by the Court of 
Wards, the estate came into the hands of 
the present’ branch .of the family in 1873. 
It may be doubted whether, if Raja Ram 


sixties, used words of: 


Nath had survived, the permanency of 
these leases would ever have been questioned. 
But Raja Nam Narain at once disputed the 
leases, and in 1875 instituted Amir Khan’s 
case (9). After that the dispute was fairly 
afoot, and the subsequent conduct of the 
parties loses all its probative force, Before 
that the  mokararidars executed about a 
dozen sales and sub-leases of their property, 
in which words of inheritance were not 
used, though they were clearly intended ay 
out-and-out alienations. This eviden3e 
supports their case, but it is not, in my 
opinion, at all conclusive. 

What is known as Prem Koeri’s case is a 
curious incident. She was the mother of 
Raja Ram Nath and executed a mokarart 
tstemrart lease with his sanction. When the 
istemraridars died, she sued іп 1871 to 
recover the property on the ground that 
they had left no male heirs. This conduct 
seems to me equally inconsistent with the 
case of both sides and in any case the view 
taken by Prem Koeri of the effect of the 
leases is of little or no value as evidence. 


I hold that at the time of the execution of 
the leases the parties understood the word 
istemrart to mean a grant in perpetuity and 
that it did not oceur to them that it could be 
construed asa lease for life. In this view 
I would dismiss the appeals. 


On the questions of estoppel and recogni- 
tion I do not dissent from my learned 
brother’s decision. š 


The appeals having been dismissed under 
section 98, Civil Procedure Code, the plaintiff 
preferred these appeals under clause 15 of 
the Letters Patent, 
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JUDGMENT. 


Jenkins, О, J.— This and the several con- 
neoted appeals arise out of suits brought to 
recover possession of a nuniber of immoveable 
properties, on the ground that the several 
leases under which they were held have de- 
termined by the death of those to whom the 
leases had been granted. 

In their broad features the cases are all 
alike. 3 
. This suit was institated by Maharaja Ram 
Narain Singh, and on his death his heir and 
legal representative Lakhi Narain Singh was 
substituted in his place.  Lakhi Narain 
Singh is a minor under the Court of Wards 
and Mr. Macgregor is his next friend. 


These leases were granted, not by Maha. 
raja Ram Narain Singh, but by his pre- 
decessor Raja Ram Nath Singh, who died to- 
wards the end of 1866. 


There is no dispute as to the fact of the 
leases; the question is whether the grantees 
under them acquired interests terminable on 

. death or heritable and permanent. 


The suits were heard by the Subordinate 
Judge of Zilla Hazaribagh, who after a pro- 
longed hearing decided against the plaintiff. 
From his decree appeals were filed and they 
were heard-at great length by Woodroffe and 
Coxe, JJ. These learned Judges differed in 
opinion and so the decree was confirmed 
(section 98 of the Code of Civil Procedure). 

From this judgment of the High Court, 
the present appeal has been preferred by the 
plaintiff under clause 15 of the Letters 
Patent. The terms of the lease in this 
appeal are set out in the judgment of 
Woodroffe, J., and I need not repeat them. 
Jt will be observed that the lessees are two 
in number, Dilo Mahato and Chola Mahato. 
They were brothers. The date of the lease 
is the 15th “Aswin Badi, 1922 Sambat (the 
19th September 1865). The document 
states: that the brothers “have obtained 
‘istemrart mokarar of Muuza Mandramo, one 
village in Pergana Rampur exclusive of jagir 
and bit land, coal mines and sub-soil rights 
from the 1922 Sambat at an annual jama of 
Company's Rs. 672;' The lessees then ex- 
press their readiness to cultivate and improve 
the village, to keep the tenants contented 
and to construct ahars and so forth. 

The rent is payable in kisis and pro- 


vision is made for certain small salamis, 
Default in payment of rent is to involve 
cancellation of the mokarart. Losses from 
drought and so forth are to fall on the 
lessees, who undertake not to do anything 
injuriously affecting boundaries. Power to 
transfer is withheld, the cutting down of 
fruit-bearing and income-yielding trees is 
forbidden, and the obligation to replace 
fallen trees is imposed on the lessees. 

Though it is not so expressed іп the 
lease, a nazarana equal in amount to one 
year’s rent was paid as a consideration 
for the lease. i ee: 

The leases to which this litigation- re- 


.lates were executed between the 27th of 


November 1864 and the 22nd September 
1866, апа they were the result of a change 
in the administration of the Raj. Whether 
they are actually from the same draft or 
not is, I think, immaterial: they are for 
the опе and the same purpose and аге 
a part of one and-the same scheme of 
estate administration. 


Before 1864 the practice had been to 
let out the land on short éieca leases of 
5 or 6 years. This was found to be un- 
satisfactory and leases in mokararí istemrari 
were introduced. It is coneéded by the 
plaintiff that the new system secured to 
the lessees fixity of rent and a measure 
of continuity, but itis maintained by him 
that this continuity was limited to the 
lives of the grantees in the absence of 
words of inheritance, such as лазит bad 
naslan or ba farzandan or al-aulad. 


Before us the plaintiff has contended 
that this case is concluded by authority, 
and in particular he has relied on the 
decision of the Privy Council in  Tulshi 
Pershad Singh v. Ramnarain Singh (5), This 
case, he maintains, establishes that the 
words tstemrart mokarariin a patta, accord- 
ing to their customary meaning, are not 
alone sufficient to impart the quality of 
heritability, but that special circumstances 
or conduct ara necessary and none such 
have been proved in this case, 


The defendants’ case has been presented 
before. us by . Mr, Sarkar who .has not 
followed the line of reasoning .that com: 
mended itself to Coxe,.J., and in - that I 
think he acted .wisely. Nor has he adher- 
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ed rigidly to the reasoning of the Sub- 
ordinate Judge. 

He has not disputed the applicability of 
the decision’ in Tulsht Pershad Singh’s case 
(5); on the contrary he invoked its as- 
sistance, for he has claimed that it at any 
rate sanctioned the view that the words 
mokarart istemrart would suffice to create a 
heritable interest without express words of 
inheritance where local usage, the terms 
of the lease, the circumstances under which 
the lease was executed or the conduct of 
the parties justified that conclusion. And 
then he maintained that what was proved 
in this case sanctioned the view that a 
heritable interest had been created. 


The phrase mokarari istemrari has been 
the subject of much discussion in the 
Courts and is to be found in many dic- 
tionaries and official manuals, but the pro- 
nouncement of the Privy Council in Tulshi 
Pershad Singh v. Ramnarain Singh (5) must 
be accepted by us as final. It is, therefore, 
necessary to see what precisely it was that 
this case decided. The question involved 
in Tulshi Pershad Singh’s case (5) was 
whether an istemrart mokarart patia was 
heritable or not. The lease was by the 
owner for the time being of a raj to his 
son-in-law, in renewal atan increased rent 
of a patta that had been executed in the 
year of the  son-in-law's marriage. The 
locality was Bhagalpur. 


On the death of the grantee а suit was 
brought by the grantor’s successor to recover 
possession of the land in the patta. It was 
based on the ground that as the patta con- 
tained no express words of inheritance such 
as “ ba farzandan” ox “naslan bad naslan” 
the grantee only took a life-estate. A 
custom of the raj was also alleged under 
which hereditary grants for maintenance were 
only made to male members of the family 
and grants to daughters’ husbands were for 
life. 

There. was evidence of grants to male 
members of the family and to sons-in-law, 
and from these it appeared that in that 
family where hereditary interests were in- 
tended to be granted, words of inheritance 
were added. The Subordinate Judge held 
that the words “cstemrard mokarar?" alone 
conferred only a life-estate,and passed a 
decree in the plaintiff’s favour. 


This decree was affirmed on appeal by 
the High Court, where reliance was placed 
(among other things) on the improbability 
suggested by the fact that the grantee was 
a son-in-law. 

On appeal to the Privy Council the deci- 
sion was upheld. Reference was made to 
decisions in the Sudder Dewani Adalat and 
the High Court, and then the judgment pro- 
ceeded as follows: “After this review of the 
decisions, their Lordships think it is es- 
tablished that the words ‘‘stemrart тоатат? 
in a patta do not per se convey an estate of 
inheritance, but they do not accept the 
decisions as establishing that such an estate 
could not be created without the addition 
of the other words that are mentioned, as 
the Judges do not seem: to have had in 
their minds that the other terms of the 
instrument, the circumstances under which 
it was made, or the subsequent conduct of 
the parties, might show the intention with 
sufficient cerlainty to enable the Courts to 
pronounce that the grant was perpetual." 

Their Lordships proceeded to say: "Such 
&n intention was not shown in this ease 
and in the argument before their Lordships 
the appellant relied solely upon the terms 
of the patta. As has been said, their Lord- 
Ships, having regard to the customary 
meaning of the words as established by the 
decisions noticed, are of opinion that they 
do not convey an estate of inheritance in 
this case." 


Of those decisions three are reported in 
the Sudder Dewani Adalat reports, one 
being Baboo Toolsee Nurain Sahee v. Baboo 
Modnurain Singh (19) from Behar, the second, 
Musammat Ameeroonnessa Begum у. Hetnarain 
Singh (20) from Behar, the grant in that 
case being to a natural son, and the third, 
Sarobur Singh v. Rajah Mehendernarain 
Singh (22), from Bhagalpur. They all decide 
that the zstemrart mokarar? leases then 
under consideration were not hereditary 
but for the life of the grantee: 

Passing to the decisions in the High 
Court, we find that Musammat Lakhu Kowar 
v. Roy Hari Krishna Singh (2) came from 
Tirhoot. The Sudder Amin gave to the 
word ‘wstemrart the sense of perpetual: this 
was reversed by the Additional Judges of 
Tirhoot, but was restored by the High 
Court. 
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The comment on this casein Tulshi Per- 
shad Singh's case (5) suggests that, in their 
Lordships’ opinion, the result might have 
been different, had the decisions of the 
Sudder Court previous to 1853 béen referred 
to, and the effect ascribed to them is "that 
the words when used ina patta had a eus. 
tomary meaning.” 


The decision referred to as “the other case 
‘inthe High Court in 1877” would seem to have 
been Nam Narain Singh v. Amir Khan (9) 
instituted on the 26th February 1875 in 
the Civil Court of the Deputy Commissioner 
of the District of Hazaribagh. The ques- 


‘tion was whether under a grant in mokarari 


tstemrare a heritable interest passed. The 
High Court, confirming the deeree of the 
Judicial Commissioner by which the decree 
of the Deputy Commissioner of Hazaribagh 
had been ‘in turn confirmed, held that the 
document must be construed as a lease in 
perpetuity which would descend, to the 
heirs of the lessee. 


Raja Leelanand Singh Bahadur v. Thakur 
Munorunjun Singh (23), the next case re- 
ferred to, came from Bhagalpur. 

Their Lordships there referred to the 
expression mokarari istemrari and said it 
might be doubtful whether it meant 
permanent during the life ‘of the person 
to whom they were granted or permanent 
as regards hereditary descent. 


They do not seem to have drawn the 
distinction between the lexicographical and 
customary meanings, but to have accepted 
the sense of permanent or uninterrupted 
and treated the measure of performance as 


"dependent on the subject-matter to which 


: the term was applied, so that a life-interest 


could as well be described as  zsiemrarz 
mokarurt as а ‘hereditary interest. There 
has been somé discussion before us as to 
the precise force of the expression “customary 
meaning" as used by Sir Richard Couch. 
Mr. Sarkar contended that it had reference 


-to proved local usage, and to maintain this 


‘noticed decisions of the Sudder 
.Adalut. Sir Rash Behary on the other hand 


in one of the 
Dewani 


he referred to а remark 


urged that its force was “accustomed,” 
“popular,” or “wonted.” 
is sufficiently established for our purposes 


by a decision of the High Court, binding 
23 
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on us, Narsingh Dyal Sahu v. Ram Narain | 
Singh (10), to make further diseussion un- 
necessary. It was there decided that а 
рана in the Hazaribagh district, in term: 
substantially identical with that in this 
ease, came within the ruling in Tulshi 
Pershad Singh’s case (5). Мот does Narsing 
Dyal Sahw’s case (10) stand alone. It was fol- 
lowed in (Choudhri Gridhari Singh v. Maharaj 
Ram Narain Singh), Regular Appeal No. 89 
of 1902 decided on 4th May 1905. Ап applica. 
tion was made in that case for leave to appeal 
to His Majesty in Council, but it was refused 
by the Privy Council [Ohoudhri Gridhari 
Singh v. Maharaj Ram Narain Singh 


(11).] 


For the purpose of this case, therefore, 
it must be taken as settled that the phrase 
istemtrari mokararé ina patta in the district 
of Hazaribagh does not per se convey an 
estate of inheritance, but that it is open 
to us to see whether (a) the other terms 
of the instrument, (b) the circumstances 
under which it was made, ог (с) the sub. 
sequent conduct of the parties show the 
intention with sufficient certainty to enable us 
to pronounce that the grant was here- 
ditary. 


Beyond this it has been contended that 
the words tstemrar. mokarari have acquired 
a local or special customary meaning in 
the locality, which implies succession. 

There is authority for this contention in 
an interlocutory remark of Banerjee, J., in 
Narsingh Dyal Sahu’s case (10); whether it 
is the origin of the contention in this case 
or not appears to me to be of no real 
importance, 


Before dealing with the contention of a 
special local meaning, it will be convenient 
to explain briefly the causes that led up to the 
grant of these izstemrart mokarari leases. 
The former practice in the Raj had been, 
as I have already remarked, to let the 
villages to farmers on ficca leases of 5 
or in some cases 6 years. 


From the Tenure Report (to the admis- 
sion of which in evidence no objection was 
taken, apart from the question of its 
relevance) it appears that Maharaja Ram 
Nath Singh, observing that these farmers 
under the short оссо system had no per- 
manent interest in the well-being of their 
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tenants and that the only object the 
farmers had was to screw аз much as 
possible out of the razyats without doing 
anything to improve their villages, in order 
to remedy these evils determined to create 
mokarart tenures. Accordingly in 1894 he 
gave all that came forward and agreed to 
pay. double the rent formerly assessed on 
the village. and a salam? or  nasarana 
equal to one year's increased rental leases 
containing the words istemrart mokarart, 
but omitting all mention of heirs and 
successors, 


The plaintiff’s witness Kissen Dyal con- 
firms this statement as to the amount of 
пагатапа. From the evidence of Chowdhuri 
Achhe Lal Singh, it seems that there 
had been great difficulty in collecting the 
ticca rent, and this witness called by the 
plaintiff explains that there were three 
reasons for the mokarari settlements, (z) 
the improvement of the lands, (ш) the 
greater facility in the collection of rents, 
and (A7) the i increase c£ income. 


Kissen Dyal deposes that there was a 
considerable debt of the raj when Ram 
Nath came to the gadi, and he explains that 
the mokararis fetched ineome and the income 
and the salami went to pay off the debt. 

I wil now deal with the contention 
that the local meaning of the words implies 
succession. 


The defendant Bank in its written state- 
ment -alleged that the term 
mokarart had obtained a customary meaning 
attached to it in the District of Hazaribagh, 
viz., that it was used’ whenever the lease 
was intended to be permanent and here- 
ditary in character. Among the issues 
raised were the following: ( Did the 
anokarari istemrari lease granting the village 
in suit to the original grantees secure any 
hereditable interest to the heirs or was it 
for the life only of the original grantees? 
(977) Have the words mokarari istemrari 
any special eustomary meaning? 


The Trial Judge thought that in Hazari- 
bagh the phrase indicated a permanent 
and heritable interest and though his 
reasoning may not be free from criticism, 
his view of a topic so essentially local is 
entitled to consideration. 


astemrare 


Though these leases were a new 
departure in 1864, the learned Judge points 
out that écslemrari mokararí was not an 
unknown phrase, and that there were in 
this locality interests under gadi sanads 
known as mokarari istemrari, which were 
ehritable and not terminable with the life 
of the grantee. 


One of such tenures, it is said, had - 
actually been purchased by a predecessor 
of the plaintiff. It is further brought ‘to 
our notice that alongside of these permanent 
interests, thera were others that  wére 
terminable to which the description ¢stemrarz 
mokarart was not applied. Then the mode 
in which these leases were registered has 
been invoked as a strong indication that 
the phrase was understood locally to confer 
a heritable interest. 


Coxe, J., treated the circumstance as 
cunelusive: Mr. Sarkar was more moderate 
in his contention, and in that I feel no 
doubt he was right. It may have been the 
official view that an /stemrari mokarari lease 
was &n absolute transfer, but there is nothing 
to show that the Government directions 
were limited to Hazaribagh. On the contrary 
these registration rules would be of 
universal application and would govern 
official routine, notwithstanding the Privy 
Council pronouncement, just as we find 
to be the case in the Official Settlement 
Manual and Administration Report. True 
it is that it does not appear that the Raja 
or his men ‘objected to the mode of 
registration, but we know little or nothing 
of ‘the circumstances, certainly not enough 
to justify a conclusive inference as to the local 
meaning of the phrase. 

Then it has been contended that (08 
numerous transfers and other dealings with 
these instemrart mokarari interests is a 
strong indication of the local meaning of 
the phrase. These transfers and dealings 
may excite some sympathy and prompt 
a wish to assist those who have dealt - 
with these interests in the honest belief 
that they were hereditary. This, however, 
cannot take the place of proof, and as 
proof I do not think the transactions come 
to much. Ап interesting synopsis of these 
transactions has been placed before us, 
which demonstrates the growth of the idea 
that permanent interests had been created. 
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The transfers have been collected under 
several heads. Under the first are dealings 
prior to the decision of Prem Koeri’s suit 
by Colonel Boddam on the 19th March 1672, 
and in the documents of this period we 
find some such expression as "so long аз 
the mokarart  istemraró lasts.” In the 
dealings during the period after the decision 
of Prem Koers suit and before the 
institution of Amir Khan's Suit, no such 
qualifying words appear. In the final period, 
that is to say, after the decision in Amir 
Khan’s case (9), we find in the instruments 
such expressions as this “I or my heirs,” or 
“descending, to progeny,” ‘ ‘generation after 
generation” “absolute owners,” "perpetual 
right of the proprietor.” 


If the publie now deal in these istemrarz 
mokarari leases as though they were 
perpetual, it may be that they are influenced 
by the decision in. Prem Koeri’s suit and 
Amir Khan’s suit. But that cannot be 
accepted as any indication of the sense 
in which the phrase istemrari mokarari was 
locally understood at the time the leases were 
granted, and that is the point with which 
we are concerned. 


But while the defendant points to these 
transfers and dealings as indicating that 
istemrart mokarari leases were perpetual in 
character the plaintiff, relies on the fact 
that in many patas express words of 
inheritance are to be found in addition to 
the phrase istemrari mokarari, as though 
that phrase would not alone snffice to 
create a perpetual interest. Indeed in some 
cases it is the grantees under ésiemrari 
mokarart pattas who take under the al-aulad 
grants, And the plaintiff has followed this 
up by bringing to our notice an instance 
-in which ésfemraró тоатат patas have 
been converted into al-aulad  attas in 
consideration of the payment of a premium 
and an increased rent. It may be true 
that we do not know all the circumstances 
which led to this transaction, but that 
is almost inevitable having regard to the 
date; still it is not without its value asa 
support to the piaintiff’s contention. 

There is oral evidence as to the existence 
or non-existence of a special customary 
meaning of ¢stemrard mokarari in Hazaribagh 
but neither side has relied as much on it 
as on the other findications in the case, 
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and it certainly is not of a character to 
establish either the one view or the other. 

On the issue with which I am now concern- 
ed, what has to be proved is, not that m the 
opinion of anyone, whether a witness or 
not, the phrase istemrari mokarart implies 
heritability, but that in the District of 
Hazaribagh it has that special customary 
meaning. 


In Narsingh Dyal Sahw's case (10), which 
eame from the district of Hazaribagh, no 
such special customary meaning was es- 
tablished; nor do I think it has been proved 
in the present case, And in coming to this 
conclusion I have endeavoured to give full 
effect notonly to each separate circumstance 
on which the defendant relies but to their 
combined operation. 


Before leaving this part of the case, I 
would wish to make one saving reservation. 
I have, for the purpose of the argument, 
treated the words Zstemraré mokarari as 
capable of a special customary meaning 
denoting hereditability. But I do not decide 
that this is so,and I would desire to reserve 
for future consideration the question what the 
true method of approaching the problem is. 


Having then decided that the defendant 
has not established a special customary 
meaning of the phrase istemrart  mokarari 
importing succession, I now proceed to 
consider the terms of the lease, the circum- 
stances in which it was executed and the 
subsequent conduct of the parties. 


This is in accordance with the decision of 
the Privy Council in Tulshi Pershad Singh's 
ease (5), which in this respect reflects what 
was laid down in the earlier decision in 
Watson’s case '30). Now, in dealing with 
this part of the case, it is nt once apparent 


that to a greater or less extent the discus- 


sion of the several topies has been antici- 
pated by the decision delivered by Banerjee, 
J., in Narsingh Dyal Sahu v. Ram Narain 
Singh (10). 

On the question of the inference to be 
drawn from the terms of the lease, the 
materials before the Court were to all 
intents and purposes the same as they are 
in the present cage, and the Court’s decision 


- was adverse to the defendant's contention. 


But apart from this, I come to the same 
conclusion in this case. So far from these 
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terms showing an intention to create a 
perpetual interest, they appear to me to 
tend in the other direction. In saying this 
I do rot forget the provision as to im- 
' provements and the ingenious arguments 
founded on it. It is in terms that impose 
no duty to which a numerical expression 
ean be given, and, does little more than 
declare that as between grantor and grantee 
the burden of improvements is to fall on 
the grantee. With the actual improvements 
effected I wil deal when I diseuss the 
conduct of the parties. | 


On the other hand, the provisions as to 
trees and the restraint on transfer do not 
point to a grantin perpetuity. Апа І say 
this notwithstanding the suggested explana- 
tion based on Exhibit X.5. It is signi- 
` fieant that these restrictions are not to be 
found in al-aulad’ grants. And the fact 
that the grants are made in two names, 
whether it be to husband and wife, father 
and sons, grandfather and grandson, bro- 
thers, cousins or strangers, points, in my 
opirion, to leases for lives rather than in 
perpetuity. And in so saying I do not 
overlook Mr. Sarkar's argument that at any 
rate the fact that some of the leases were 
taken in single names shows that the grantees 
thought a right of inheritance was bestowed, 
as otherwise they would have insisted on two 
lives to prolong the term of the lease, 
and all the more as some of these single 
lessees were servants of the raj. Bat it 
may well have been their association with 
the raj that accounted for this circumstance. 

And there is another matter, not with- 
out its significance, that although nazarana 
was paid, it was nob mentioned in the 
patta, although, we аге told, nazarana is 
expressly mentioned in those leases which 
are unquestionably perpetual. 


This brings me to the circumstances in 
which the instrument was made, or,as it 
has been termed by their J.ordships of the 
-Privy Council in Watson v. Mohesh Narain 
Roy (Зо), “the circumstances existing at 
the time of the document being entered 
into.” I have already explained, and need 
not repeat, how these istemrari pattas came 
to be adopted. The rents, it will be 
` remembered, were doubled, and a nazarana 
. was paid equal to one year's increased rent. 


“was intended. 


. departure. 
. ап inerease. 


It is a circumstance to be taken into 
account that these ¢stemrar «mokarari leases 
were granted, not by way of bounty, but 
as a matter of bargain, and I certainly do 
not overlook this fact and the contentions 
based on it. But it obviouslyis far from 
conclusive, as the decisions show. 

: For the defendant it is contended that 
the increased rent reserved and the nazarana 
paid afford strong proof that permanency 
The increase in rent, amount- 
ing, 16 is said, to Rs. 70,000 odd, is not 
without its relevance; it in some measure 
meets the usual retort that the landlord 
would not be likely to forego the favouring’ 
chances of future possibilities, and it may 
even be utilized by the tenant for the pur- 
pose of contending that the only inducement 
for the high rent which perhaps exceeds 
the present productive capacity of the land 
is the certainty that future improvement and 
enhancement of value will recoup the outlay. 
But it detracts from the value of enbanced 
rent as an indication of permanency that 
the rent ceases with the determination of 
the interest. This, however, cannot be 
said of nazarana, and if it be considerable 
in amount relatively to the value of the 
land, in other words, if it represents many 
years’ purchase, it would undoubtedly tell in 
favour: of permanency. Та the cases before 
us the rent has been increased; and as far 
as I can judge, the increase amounts to 
double the former rent. 

Mr. Sarkar has argued that the increase 
was such that arack rent became payable 
and on this he luid great stress; but Т 
am far from being convinced of the cor- 
rectness of his statement. On the contrary, 
it appears that in some cases at any rate 
properties were sublet at an increased 
rent. Moreover, it has to be borne in 
mind thatan increase of rent was no new 
On each. new ticca there was 
Itmay have’ been only of one 
anna in the rupee, but then the term of the 
ticca was only five or six years. 

The amount of nazarana was by no means 
so greatasto suggest the inference that it 
represented the purchase of an interest in 
perpetuity, and here too it must not be 
forgotten that a nazarana, though smaller 
in amount, was payable on the grant of ticca 
leases. i 
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In connection with this part of the 
case, ‘it was argued very strenuously by 
Mr, Sarkar that the plaintiff had failed to 
call as a witness one Radhika Das, although 
he: was in his list of witnesses and: had 
failed to produce certain documents that 
had been called for by his client. This, he 
maintained, entitled him to the benefit of 
thé presumption that evidence which is 
withheld would be unfavourable to the 
person in whose possession or under whose 
control 16 is. But, in my opinion, the 
plaintiff was under no obligation to call this 
witness; on the contrary, he may have bad 
good reason for not putting him in the 
witness-box. Nor is it proved to my satis- 
faction that there was any withholding of 
documents that would justify an unfavour- 
able presumption. Itis suggested that the 
applications for Zstemrari mokarari documents 
were called for, but this is not made ont. 
And for what it may be worth, a bundle of 


documents chosen at random were in the. 


course of the argument produced by Sir 
Rash Behary for Mr. Sarkar’s inspection, 
and they disclosed nothing favourable to 
the defendant. 


This brings me to-the consideration of the 
conduct of the parties since the execution of 
the lease. The conduct cf the public would 
be relevant, if at all, only on the issue, with 
which I have already dealt, of the special 
customary meaning of the phrase ¢stemrart 
mokarari, 


The original lessor died so soon after the 
granting of the leases, t.e., in 1866, that there 
is no conduct on his part to be considered. 

One transfer apparently was executed bə- 
fore his death, but no cireumstances are dis- 
closed which would give rise to any infer- 
ence, And І would here recall the fact that 
I have already dealt with the general topic 
of transfers and their effect. Avd what 
І have pointed out in referenca to transfers 
would apply with equal force to improve- 
ments, But then it is said that the case 
set up by the widow Prem Koeri in a suit 
brought by her in 1871 goes to show that 
the grants were regarded as more than for 
life. Bat at the same tima the fast that 
She sought to resume equally demonstrates 
that she thought the grant, was terminable, 
though she may hava baan unler a mis- 


apprehension as to the life or lives by which 
it was to be measured. Nor can it be over- 
looked that Pram Koeri was only a widow 
and that her subsequent successor would not 
be bound by what she did. 

The absene» of a death register seemed 
to the Subordinate Judge to be a cireum- 
stance of some importance, as an indication 


that the leases were permanent, but there 


was no register of jayirs—only notes,—and 
1 do not regard the circumstance as of any 
great value. Nor amI able to hold on the 
strength of ‘the hakima jaidad that the is- 
temrart mokaruri pattas created estates ‘of 
inheritance. 

Apart from these several circumstances 
with which I have briefly dealt, there is no 
conduct which helps the defendant’s case. 
Оа the contrary, we have the - significant 
fact that the plaintiff and his predecessor 
throughont disputed the grantees’ claim to 
an interest in perpetuity. This disposes of ~ 
all the appeals, except those numbered 5, 
11, 14 and 17. These have been separately 
discussed before us, but the lessees’ conten- 
tion has rested on a misinterpretation of the 
pattas to two persons. In my opinion, the 
duration of these pattas is to be measured, 
not only by the continuance of the joint lives, 
but also by the life of the survivor und this 
affords a complete answer to the pleas of 
limitation, recognition and occupancy right. 
In all other respects these appeals are 
governed by the same considerations as the 
remainder. 

And asto them I have come to the con. 
clusion that these %stemrart mokarari leases 
have not conferred interests in perpetuity. 
In the suit out of which Letters Patent 
Appeal No. 2 of 19 4 arisas, therefore, I 
think the appeal should be allowed and the 
decree set aside, and a decree passed in 
favour of the plaintiff for possession of the 
property claimed in the plaint. 

In view of the divergence of judicial 
opinion which has marked this case, we direct 
the parties to pay their own costs throughout. 
We further direct that the plaintiff do 
recover mesue profits, up to the date of 
this judgment, at the rate at which rent is 
payable under the lease; ifthe defendants 
choose to continue in possession, they will be 
liable for m»sne profits at the fall rate from 
after this date, E 
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This judgment governs all the appeals 
and similar decrees will bedrawn up in all 
ihe cases. 

Mooxersuz, J,—The subject-matter of the 
litigation which has culminated in this 
appeal, is immoveable property granted by 
way of istemrarz mokarari lease, on the 19th 
September 1865, by the predecessor of the 
the plaintiff, the Maharaja of Ramgarh, to 
Dilo Mahato and Chola Mahato. The terms 
of the lease are set outin the judgment of 
Woodroffe, Ј., and need not be reproduced 
here. On the death of both the lessees, the 
plaintiff instituted this suit for recovery of 
possession of the village from the defendants, 
the representatives of the lessees, on the 
allegation that the lessees held under a 
life-grant. The defendants contended that 
the leasehold interest was permanent and 
heritable and that they were entitled to hold 
the land as representatives-in-interest of the 
original lessees. The question in controversy, 
consequently, lay in a very narrow .compass, 
namely, did the lease convey a permanent 
heritable interest as alleged by the defend- 
ants, or an interest limited in duration 
to the lives of the lessees only, as the plaint- 
ifff contended? The Subordinate Judge 


found in favour of the defendants and dismiss- ` 


ed the suit. On appeal to this Court, the 
Judges of the Division Bench were equally 
divided in opinion. Woodroffe, J., took the 
view that the question should be answered in 
favour of the plaintiff and the suit decreed. 
Coxe, J., was of opinion that the view taken 
by the trial Court was correct and that the 


appeal should be dismissed. Consequently, 


thé decree of the Subordinate Judge stood 
confirmed under section 98 (2) of the Civil 
Procedure Code, 1928. The present appeal 
has been preferred under clause 15 of the 
Letters Patent, and the arguments, though 
possibly not so elaborate as those addressed 
to the primary Court or the Division Bench, 
have occupied ten days, although the question 
of the legal effect of an ¢:temrari mokarard 
grant is by no means of first impression and 
has formed the subject of discussion in cases 
of the highest authority, which are binding 
on us and cannot be ignored. 

The question of the true meaning of the 
expression tstemrart mokarart has been con- 
sidered by the Judicial Committee on at least 
three occasions. In a case of ghatwali tenures 
where the words mokarari istemrari were 


` 


used, this Court ruled that the holding was 
perpetual: Munrunjun Singh v. Rajah Lela- 
«und Singh (1); on review, Rajah Leelanund 
Singh v. Thakoor Monoranjun Singh (34). On 
appeal from that decision, the Judicial 
Committee held that the expression might 
mean either permanent during the life of the 
person to whom the grant was made or 
permanent as regards hereditary descent: 
Rajah Leelanund Singh ` v. Thakoor 
Monoranjun Singh (34). This view was re- 
affirmed and amplified by thé Judicial Com- 


_mittee in the case of Tulshi Pershad Singh’ 


v. Ramnarain Singh (5), where Sir Richard 
Couch observed as follows: "It is established 
that the wordsistemrarz mokarartin a patta do 
not per se convey an estate of inheritance, but 
they do not aceept the decision as establishing 
that such an estate cannot be created without 
the addition of the other words that are men- 
tioned (such as ba farzandan, naslan bad 
naslan), as the Judges do not seem to have had 
in their minds that the other terms of the 
instrument, the circumstances under which 
it was made or the subsequent conduet of the 
parties might show the intention with suffi. 
cient certainty to enable the Courts to pro- 
nounce that the grant was: perpetual.” Sir 
Richard Couch here adopts the very words of 
Garth, С. J., in Sheo Persad Singh v. Kally 
Dass Singh (3), subsequently affirmed on 
appeal to the Judicial Committe, Brlasmonz 
Dasi v. Raja Sheopersad Singh (4). This 
formulation of the true meaning and effect 
of the expression under consideration was 
based, be it noted, not on the special circum- 
stances of the case, such as that the particular 
gift was to a son-in-law or that there was a 
family custom of life-grants, but upon a 
review of the earlier decisions on the subject, 
three of them given by the Sudder Dewani 
Adalut and two by this Court. The decisions 
in the  Sudder Court, namely,  Baboo 
Toolsee Nurain  Sahee v. Baboo Modnurain 
Singh (19),  Musammat  Ameeroonnissa 
Begum v. Hetnarain Singh (20) and Sarobur 
Singh v. Rajah Mehendernarain Singh 
(22), supported the view that a mokararé 
tstemrart lease does not import heritability, 
unless expressions such as ba farzandan or 
naslan bad naslan find a place in the deed. 
On the other hand, the cases of Musammat: 
Lakhu Kowar v. Roy Hari Krishna Singh (2) 
and Nam Narain v. Amir Khan (9), to which 
(34) 5 W. В. 101. 
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may be added the cases of Tekait Manoraj 
Singh у. Raja Lilanand Singh (35) and 
. Karunakar Mahati v. Niladhro Chowdhry (25), 
affirmed the proposition that the words 
mokaravri istemarari contained in a patia 
must be taken in themselves to convey a 
hereditary right in perpetuity. The deci- 
sion of the Judicial Committee overruled both 
sets of cases, the former in sofar as it was 
held that express words indicative of herit- 
_ability were not necessary to prove that a 
heritable-interest had been created, the latter 
in so far asit was held thatthe expression indi- 
cated continuity of tenure but not necessarily 
permanency as regards hereditary descent! 
This view was treated as settled law in 
Beni .Pershad Koeri v. Dudhnath Roy (8), 
where Lord Davey ‘said that an istemrart 
mökarari tenure is not necessarily a perpetual 
hereditary tenure. Reference may, in this 
connection, be made to two other decisions of 
the Judicial Committee. Government of 
Bengal v. Nawab Jafur Hosein Khan (36) and 
Bilasmont Dasi v. Raja Sheopersad Singh (4), 
where the word mokarar? was used without 
the addition of the word ¢stemrart, and it 
was ruled that though the term mokarar: 
mightimport perpetuity, that was not the 
necessary meaning of the word. The exposi- 
tion contained in these decisions of the 
Judicial Committee has been treated as con- 


clusive in three recent cases in this Court:. 


Agin Bindh Upadhya v. Moran Bikram 
Shah (7), Narsing Dyal Sahu v. Ram 
Narain Singh (1C) and (Ohoudhri Gridhari 
Singh `v. Maharaj - Ват Narain Singh, 
Regular Appeal No. 89 of 1902, decided on 
the 4th May 1905. In the case last men- 
tioned, an application was made to this Court 
on the 23rd January 1903, for leave to 
appeal to His Majesty in Council the 
application was refused on the ground 
that the matter was coneluded by the deci- 
sions of the Judicial Committee and the pro- 
posed appeal could not be said to involve a 
substantial question of law. An application 
was then made to the Judicial Committee, 
for special leave to appeal, but the applica- 
tion was refused: Ohoudhri Gridhart Singh v. 
Maharaj Ram Narain Singh (11). In these 
circumstances, the attempt to establish, that 


the meaning attributed to the expression by 
(35) 2 B. L. R. 125%, I 
(36) 5 M. I. A.-467; 1 Sar- P. О, J. 472; 18 E. R. 
972, 


the Judicial Committee is erroneons, by 
reference to lexicographical works or to the 
writings of authors of repute on the land law 
of this Province, can be characterised only 
as belated and futile; but I desire to add that, 
as will appear from the extracts from 
lexicographical words appended to this judg- 
ment, there is really no foundation for the 
suggestion that the view taken by the Judicial 
Committee is erroneous. As regards the 
statement by Field in his Introduction to the 
Regulations of the Bengal Code, 1875, (page 
89) and by Phillips in his Tagore Lectures on 
Land Tenures, 1876, page 347, it is plain 
that they have no independent value; it is 
no disparagement to the unquestioned erudi- 
tion of these learned authors to point out 
that their view upon this question was based 
upon judicial decisions which can no longer 


.be regarded as good law in view of the 


tule enunciated by the Judicial Committee in 
Tulshi Pershad Singh v. Ramnarain Singh 
(5). Thus, the notes to section 18 of 
Regulation VIII of 1793 by Field make it 
manifest that he founded his view on the 
decisions in Musammat Lakhu Kowar у, Roy 
Hari Krishna Singh (2) and Karunakar 
Mahati v. Niladhro Chowdhry (25), which are 
also mentioned by Phillips. It is interesting 
to observe that Field himself makes a more 
qualified statement in his later work, “Digest 
of the Law of Landlord and Tenant” (1379), 
page 25. Thus, whatever weight might 
otherwise be due to the opinion of Field and 
Phillips, the. position is obviously different 
when we know the sources of their views and 
bow their authority has been destroyed by 
subsequeut pronouncements of the highest 
judicial tribunal. We must consequently 
accept the position as uncontestable that the 
expression istemrari mokarart does not per se 
convey an estate of inheritanes, but that an 
istemiart mokarart patia, notwithstanding 
the absence of words indicative of herit- 
ability, such as ba farzandan, naslan bad naslan 


. or al-aulad, may be a perpetual grant if the 


other terms of the instrument, the circum. 
stances under which it was made, or the sub- 
sequent conduct of the parties, show such an 
intention with sufficient certainty. That 
this is a legitimate mode of enquiry is clear 
from the decisions of the Judicial Committee 
in Watson v, Mohesh Narain Roy (30). It is 
accordingly necessary to consider the case 
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before us ineach of the three aspects just 
mentioned, 

First, as to the other terms of the instru- 
ment, These are by no means decisive in 
avour of the defendants. The clauses 
which impose a, restraint on transfer and on 
the cutting down of fruit-bearing or income- 
yielding trees and make it obligatory on the 
lessees to plant another tree in place of any 
that might fall down by itself, are not con- 
sistent with the theory thata perpetual grant 
was intended. On the other hand, the 
clause which throws the cost of improve- 
ment on lessees indizates some measure of 
continuity, but not necessarily perpetuity. 
The fact that the lease was in favoar of two 
lessees— we ‘are told that out of 591 leases 
of the same type as the one before us, as 
many аз 545 were in favour of two persons,— 
points to the conelusion that though some 
measure of continuity was desired, perpetuity 
was not intended; for if the lease was intend- 
ed to be perpetual, it would be unnecessary 
to have recourse to the familiar device. of 
a grant in favour of two or more persons 
so as to minimise the chance of expiry of 
the lease on the premature death of a 
single grantee. We have further the im- 
` portant circumstance that though a pre- 
mium was paid, the fact was notrecited in 
the deed; if the lease was intended to be 
perpetaal, such recital could hardly have 
been omitted, for a substantial premium 
is one of the surest indications of a per- 
manent grant. The terms of the lease, 
taken as a whole, do not, in my opinion, 
assist the defendants; оп. ће other hand, 
they tend to weaken, if not to negative, 
the theory of a permanent grant. 


Secondly, as to the cirsumstances under 
which the grant was made. It is establish- 
ed that up to 1864, the practice pre- 
vailed in the estate of the Maharaja of 
Ramgarh to grant temporary leases to ten- 
ants usually for а term of five years, in 
some instances fora term of six years; 
on each grant a premium of a year's 
rent was taken, and upon the expiry of 
the term, when a fresh grant was made, 
the rent was enhanced by one anna in the 
rupee. This system of temporary leases 
had resulted in its attendant evils; the lessees 


had no inducement to improve the lands; . 


they were exposed to the temptation to 


exact from their under-lessees as much as 
they could during their terms, and they 
were by no means punctual in. the payment 
of rent to the Maharaja. -To remove these 
evils and also to raise money tofree the 


estate from the claims of  oreditors, 
a change in the mode of administration 
was introduced. Tenants were offered 
tstemrart mokarart leases оп condition 


that they agreed to pay double the previous 
rent, and also paid a premium equal to one 
year’s rental at the enhanced rate. The 
offer proved attractive, and between the 
27th November 1864 and 22nd Septem- 
ber 1866, 644 such leases were granted; 
of these 591 have been traced. The result 
was the realisation of about Rs. 1,40,000 as 
premium, while the annual rent roll was 
raised by Rs. 70,000. Do these eireum- 
stances indicate with sufficient certainty an 
intention to create permanent leases? No 
doubt, something more stable and less pre- 
carious than the temporary leases then usnal 
was intended, but we cannot say definitely 
that a perpetual grant was intended. True, 
the rent was doubled and a premium was . 
paid to the extent of the new rent fora 
year; but we must remember that even in 
the case of successive ‘temporary leases for. 
short terms, the rent was enhanced periodi- 
eally and a premium was levied on each 
occasion. I do not think it can reasonably 
be said that what the lessees risked by 
paying double the previous customary rent 
and by agreeing to pay double the  pre- 
vious bonus could have been risked by a 
business man only on the assumption that -~ 
he was granted in return a perpetual tenure. 
A tenure certain for life of the longer 
liver of the two lessees was obviously more 
certain and continuing than a 
lease for 5 or б years, so that the tenants 
might well have consented to the: terms 
actually offered to them. Ib is besides clear 
that even the new rent could not be des- 
cribed as rack rant and left the lessees ап. 
appreciable margin of profit. My conclusion 
із that the surrounding circumstances, 
as they are known to have existed at the 
tim» of the exesution of tha 1еъзэз, oa» of 
which is b2fora us, do not assis5. tha conten- 
tion of the defandants. 


Thirds, аз to tha sabsaqiant con last of 
the parties. We hua here to consider 


temporary . 


` 
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conduct nearly contemporaneois with the 
execution of the lease as also conduct many 
years later. Under the first branch, we 
have the circumstance that the leases were 
registered under the provisions of the Indian 
Registration Act (XVI of 1564) in a re- 
gister which, under the statutory rules then 
in force, was to record all absolute trans- 
fers of immoveable property,” Reliance has 
beén placed upon the cases of Najibulla 
. Milla у. Nusir Mistri (12), Jagatdhar Narain 
Prasad v. Brown (18) and Indra Bibi v. 
Jain Sirdar Ahiri (14) in support of the 
contention that the mode in which registra- 
tion was effected is relevant for the pur- 
poses of the present enquiry. Assume that 
this argument is well-founded, but how 
does it assist the defendants? 
in which the registration was effected 
shows at best that the Registrar took the 
leases to bà perpetual grants. There із 
nothing to- indicate that the lessor or the 
lessees made any admission before him on 
the subject. .This factor is, in my opinion, 
nob only not conclusive but its weight is 
infinitesimal. As regards the second branch, 


The mode: 


‚ and heritable. 


namely, conduct subsequent, so far as the ' 


grantor is concerned, there is nothing to 
bind him, as he died in 1866 shortly 
after the leases had been granted. As re- 
gards his successors, the only cirenmstance 
worthy of mention is an allegation by 
. Maharani Prem Koeri in her suit against 
Hitoo Koeree, decided by Colonel Boddam 
on the 12th March 1872, that an ветра 
mokarai lease would continue so long as 
there were male heirs of the grantee. 
This is obviously valueless, first, because 
the stütément by a limited owner could not 
bind the present Maharaja, and, secondly, 
beeause the statement, taken as-a whole, 
does not support the present case of either 
party. As regards the conduct of the 
grantees, reliance has been placed upon two 


circumstances, namely, first, that in some ` 


instances valuable improvements have heen 
effected, and, secondly, that successive 
transfers of the leasehold interest have 
bsen made on the assumption of its herit- 
ability. and its permanence. As regards 
improvements, the lease itself, as already 
stated, provides: that the cost shall be borne 
by’ thé lessees ; consequently the fact that 
the lessees have made. improvements at 
their own expense does not show that the 


lease was. intended to be permanent. As 
regards dealings with the property, ib may 
be conceded that transfers have been 
made in many instances on the assertion 
that the leasehold interest was permanent 
But there is nothing to 
show that these assertions were made with 
the knowledge or with the concurrence of the 
representatives of the grantor. On the 
other hand, an examination of the documents, 
whereby the transfers were effected, dis- 


closes a significant development in the 
phraseology used. In the earlier documents, 
the expressions ,used are more or less 


colourless, while in the later instruments, 
definite expressions indicative of heritability 
and permanence make their appearance. The 
influence of the decisions in the cases of 
Prem Koeri v. Hitoo Koeree and Nam Narain 
у. Amir Khan (9) is distinctly visible here, 
and I do not think much weight can be 
atached to the circumstance that the later 
documents evidence an assertion of heritability 
and permanence. On the other hand, 
we cannot overlook what cannot by any 
means be treated as an insignificant cir- 
cumstance, namely, that in some instances 
at least the holders of éstemrar? mokaravi 
grants -had them converted into al-aulad or 
hereditary grants on payment of fresh 
premium and enhancement of the rent. 
In my opinion, the conduct of the parties 
subsequent to the grant does not indicate, 
with any approach to certainty, that the 
lease was intended to be perpetual. 


Finally, there із опу опе other 
aspect of the case left for considera- 
‘tion, namely, is it established that at 


the time of grant of the lease, the ex- 
pression istemrart mokararí had acquired a 
customary local meaning in the District of 
Hazaribagh, in other words, that the ex- 
pression was used to connote a grant of a 
permanent and hereditary character? A 
large body of oral evidence has been adduced 
in support of an affirmative -answer to this 
question. That evidence is, in my opinion, 
valueless for two reasons. In the first place, 
the evidence does not with precision refer to 
the period antecedent to or contemporaneous 
with the grant of the leases. Assume fora 
moment that the words are shown to have a 
special local maaning now; we cannot apply 
tha principle presumunter retro, The asser- 
tion that the expression has acquired ‘a 
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eustomary local meaning implies that the 
ordinary meaning is something different; the 
vital point, consequently, is when did- it 
acquire a special meaning, assuming that it 
has a special meaning at the present moment? 
` Unless it is shown that the alleged special 
meaning was prevalent in 1864, it is of no 
assistance to the defendants; and this has not 
been proved. In the second place, the oral 
evidence fails to establish that the expression 
has a customary local meaning. No doubt, 
as stated by Lord Lindley in Chatenay v. 
Brazilian Submarine Telegraph Оо. (37), the 
meaning of words is a question of fact 
though the effect of words is a question of 
law. But the existence of the alleged cus- 
tomary local meaning is not proved merely by 
the assertions of witnesses that, in their 
opinion,’ the ‘expression has a particular 
meaning. If the oral evidence is thus 
-inconclusive upon the question of a special 
customary local meaning, we are left with 
the evidence of what has been described as 
gadi sanads granted from 1780 t> 1860. 
These, it is said, were mokarari istemrari but 
had been treated as hereditary, The history 
of these sanads is narrated in the judgment 
of Woodroffe, J., and I agree with his con- 
clusion that the evidence as to their true 
character is too uncertain to justify the 
conclusion that the expression  ?slemrari 
mokarart had in 1864 acquired the customary 
local meaning attributed to it. 


The position, consequently, is that the use - 


of the expression istemrari mokarari does not 
necessarily show that the lease was per- 
petual, and the defendants have failed to 
prove that the phrase had acquired a special 
local customary meaning in 1864. The 
‘other terms of the lease, the surrounding 
circumstances atthe time of its execution 
and the subsequent conduct of the parties 
also fail to show with sufficient certainty 
that the intention of the parties was to create 
a permanent and heritable interest so as to 
enable the Court to pronounce that the grant 
` was perpetual. We have, on the other hand, 
the undeniable fact that at the time the 
leases were granted, the idea was universally 
held that the holder of an eee ZAMİN- 


(87) (1891) 1 Q. B. 79; €0 L. J. Q. B. 295; 63 L. T, 
789; 89 W. В. 65, | 
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dari like the Ramgarh Raj could not en- 
cumber the corpus of the estate so as to bind ` 


_ his co-parceners except for justifiable special 


causes; indeed, it was not till 1888 that the 
contrary view was authoritatively formulated ` 
by the Judicial Committee in Sartuy Kuari у. 
Déoraj Kuari (38). This is a circumstance 
which we may legitimately take into account, 
for in the words ' of Willes, J., in Lloyd v. 
Guibert (39), the rights of the parties toa 
contract’ are to be judged of by that law 
by which they may justly be presumed 


to have bound themselves: Abdul Aziz” 
Khan у. Appayasami Naicker (40). It 
is thus extremely improbable that the 


grantor should have in 1865 made a long 
series of perpetual leases in contravention 


of what ‘was then the accepted law. 
From every possible point of view, con- 
sequently, the defence proves unsustain- 
able, 


In four of the connected appeals (Nos. 5, 11, 
14 and 17), special points have been raised in 
addition to the main ground already con- 
sidered, namely, that the defendants have 
acquired a right of occupancy, that they 
have been recognised as tenants after the 
death of the original lessees and that the 
claim is barred by limitation. There 18 no 
substance in any of these objections. The 
leases were not agricultural leases for pur- 
poses of cultivation, but were intended” to 
create tenures; no question of acquisition of 
occupancy right can consequently arise. 
The objections as to limitation’ and re- 
cognition are equally fallacious. They 
are based on the assumption that upon. 
the death of one of the two original 
grantees the lessor became entitled to 
re-enter as to one half.of the property 
demised. This argument overlooks the 
elementary proposition that the lease would 
not terminate till the death of the survivor 
of the two lessees. There is a fundamental 
distinction between the question of the 
duration of the lease as a whole and the 
question of the devolution of the interest 
thereunder on the death of ‘the first lessee. 


(88) 10 A. 272 (P. C); 15 1. A. 61; 5 Ваг. P, C. J, 
189; 12 Ind. Jur. 218; 6 Ind. Dec. (x. s.) 182. 

(39) (1895) 6 B. & S. 100; 122 B. R. 1184; 35 L. 

J. Q. B. 74; 1 Q. B. 115; 18-L. T, 602. 

(40) 27 M. 131, 31 L. A. 1; 8 О. W. N, 186 (Р. 02; 
6 Bom, L. В. 7; 8 Sar. P. C. J. 668. 
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We are not now concerned with the question, 
whether upon the death of the first lessee, 
his heirs or his co-lessee would be entitled 
to occupy the demised premises. It is 
sufficient for our present purpose that the 
landlord was not entitled to re-enter till both 
the lessees were dead. In thia view, no ques- 
tion of limitation or recognition arises. 

In my opinion, there is no escape from 
the conclusion that these appeals must be 
allowed, the decrees of the Subordinate 
Judge set aside and the suits decreed on 
the terms indicated in the judgment of the 
Chief Justice. 

RICHARDSON, J.—I am of the same opinion, 


and there is nothing which I сап usefully 


add to the judgments delivered by the 
Chief Justice and Mr. Justice Mookerjee. 


Appeals allowed. 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION No. 381 or 
$ 1915. 
March 28, 1916. 
Present:—Justice Sir Stanley Batchelor, KT., 
and Mr. Justice Shah. `. 
JIVAPPA TAMAPPA BIJAPUR— 
DEEFENDART— JUDGMENT-DEETOR— A PPLICANT 
i versus ` . 
JEERJI MURGEAPPA AND ANOTHER— 


PrAIiNTIFFPS—DEGCREE-HOLDERS— OPPONENTS. 
Foreign decrees, execution of, in British. India— 
Executing Court, power of, to question validity of decree 


= Decree passed im absentem, effect of— Native State, - 


decree of, whether foreign decree— Civil Procedure Code 
(Act Y of 1908), s. 44, О. XXI, vr. 6, 7. 

* Tho decree of a Native State coming within the 
purview of section 44, Civil Procedure Code, is not 
removed from the category of foreign judgments. 
The section merely alters the procedure by which 
such a judgment can have effect given to it in British 
India. [p. 364, col. 1.] 

Haji Musa Haji Ahmad v. Purmanand Nursey, 15 
B. 216, referred to. 

A Court in British India to which the decree ofa 
foreign Court has been sent for execution has the 
power to consider whether it is a valid decree binding 
on the defendant in British India, and whether it was 
passed with jurisdiction, The Court is not precluded 
from making this enquiry merely because the foreign 

' Court has itself decided an issue upon that point in 
its own favour. [p. 864, col.1.! 

Haji Musa Haji Ahmed v. Purmanand Nursey, 15 
B. 216; Harchand Panaji v. Gulabchand Kanji, 26 Ind. 
Cas. 265; 16 Bom. L. В. 620; 39 B. 34, referred to. 

Hari Govind Kulkarni v. Narsingrao Nouherrao, 28 
Ind. Cas, 123; 16 Bom. L. R. 30; 38 B, 194, explained 
and distinguished. . 

Where the defendant had himself submitted to 
the jurisdiction of the foreign Court, the executing 


Court should not require proof that the decree was 
passed with jurisdiction. (p. 364, col. 1]. 
Haji Musa Haji Ahmed v. Purmanand Nursey, 15 B. 


. 216, referred to. 


In a personal action, a decree pronounced by a 
Court of a foreign State in absentem, the absent party 
not having submitted himself to its authority, is, by 
international law, an absolute nullity and cannot bo 
exocuted against a defendant living in British India. 
[р. 364, col. 2; p. 365, col. 1.7 

Gurdyal Singh v. Raja of Faridkot, 22 C. 222 (P. С.); 
21 I. A. 171; 4 M. L. J. 267; 6 Sar. Р. О. J. 508; 112 
P. К. 1894: (1894 A О. 670; 11 R. 340; 16 Ind, 
Dec. (N s.) 149, followed. 

Per Batchelor, J.—1f rules 6 and 7 of Order XXI 
be read together and in tho light of the defining 
section, section 2 of the Code, it is clear that rule 7 
dispensing with further proof of jurisdiction than the 
certificate of the transmitting Court applies only to 
the decrees of British Courts. [р. 364, col. 1.1 

Per Shah, J.—Dospite the omission in rule 7 of 
Order XXI of the words ‘or of the jurisdiction of the 
Court’ which passed it which occurred in section 225 
of the old Code, the power of the executing Court to 
consider the validity of the decree of a foreign Court 
transmitted for execution is not, in any way, altered 
or modified. Гр. 364, col. 2.] 

Application from an order passed by the 
District Judge of Bijapur, in Appeal No. 31 
of 1914, confirming the order passed by the 
Subordinate Judge of Bagalkot, in Darkhast 
No. 10 of 1913. 

Mr. G. S. Mulgaonkar, for the Applicant. 

Mr. A. G. Desat, for the Opponents. 

JUDGMENT. 

BATCHELOR, J.—In the Shimoga Court in 
the Mysore State the opponents obtained a 
personal decree ex parte against the present 
appellant in his absence. That decree was 
afterwards sent by the Shimoga Court to the 
Court of the Subordinate Judge of Bagalkot 
for execution. 

Two questions arise, first, whether it was 
open to the executing British Court to 
enquire whether the Shimoga Court's 
decree was passed with jurisdiction, and 
secondly, if 16 is so open, then whether the 
Shimoga Court had or had not jurisdiction to 
make this decree in absentem against the ap- 
pellant who is a resident of British territory, 

In Haji Musa Haji Ahmed v, Purmanand 
Nursey (1), Mr, Justice Farran held that the 
Court executing a foreign Court’s decree was 
entitled to exercise a judicial discretion as 
to whether it would put into force the 
provisions of section 229B of the Civil 
Procedure Code of 1282. Section 229B of 
that Code is 1eproduced in section 44 of the 
present. Code and deals with the power of 


the Governor-General in Council by noti- 
(1) 15 B. 216. i 
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fieation to declare that the decrees of foreign 
Civil Courts may be executed in British India 
as if they had been passed by the Courts of 
British India. Dealing with that provision 
Mr. Justice Farran says that the section 
does not remove the decree of a Native 
State falling within its purview from the 
category of foreign judgments. It merely 
alters the procedure by which such a judg- 
mént can have effect given toitin British 
India, Notwithstanding the section, such a 
decree still remains a foreign judgment, and 
its effect is remoyed by showing want of 
jurisdiction im the Court which passed it, 
This Court is, therefore, not precluded from 
ascertaining whether a foreign Court had 
jurisdiction merely because that Court has 
itself decided an issue upon that point in its 
own favour.” 

Mr. Desai has contended that the grounds 
проп which Mr. Justice Farran’e decision 
was based can no longer be sustained since 
the change made in section 225 of the Civil 
Procedure Code, as re-enacted in Order XXI, 
rule 7. For under the old section 225 it was 
open to theexecuting Judgefor any special 
reason to call for proof of the jurisdiction 
of the Court which passed tho decree, 
while under Order XXI, rule 7, which 
is now the law, it is not so open to the 
Judge. It is argued, therefore, that in all 
cases the Judge has no longer any power 
to investigate the question whether the 
Court which passed the decree had jarisdic- 
tion {0 do so. The argument, however, 
seems to me fallacious in the case of foreign 
decrees, for, if rules 0 and 7 of Order 
ХХИ be read together and in the light 
of the defining section, section 2 of the Code, 
it is clear that rule 7 applies only to 
decrees of British Courts. This view was 
expressed by the Chief Justice in the course 
of the arguments in Harchand Panaji у. 
Gulabchand Kanji (2), and the decision in 
this latter case seems to me to supply 
further support to the opinion which I 
am expressing. Jor if Mr. Desai’s argu- 
ment was sound, then in Harchand's case (2) 
the decision should merely have been that 
it was not open to this Court to question 
whether tbe Baroda Court had or had not 
jurisdietion to pass the decree then in ques- 
tion. The Court's decision, however, is not 
based upon that ground. On the contrary, the 

(2) 26 Ind. Cas, 265; 16 Bom. L. В. 620; 39 B. 34. 


Chief Justices and my learned brother Shah 
determined that the Baroda Court had 
jurisdiction because the defendant submitted 
himself to that jurisdiction. This decision, 
therefore, is an instance where the Court, 
neglecting the argument now advanced by 
Mr. Desai, did in fact examine whether 
the foreign Court passing the decree had 
jurisdiction to do so. For these’ reasons 
upon the first point the decision’ must, 
in my opinion, be in the appellant’s favour. 

The second point admits, I think, of no 
doubt, for upon the facts stated it is 
directly governed by the Privy Council 
decision in the Faridkot case, Gurdyal 
Singh v. Raja of Faridkot (8). It was 
there laid down that in a personal action 
a decree pronounced by a Court of a foreign 
State in absentem, the absent party not having ` 
submitted himself to its authority, is by 
international law a nullity. I am of opinion, 
therefore, that so far as regards the Courts 
in British India this decree of the Shimoga 
Court against the present appellant is a 
nullity. The result is that the order under 
revision must be reversed and the application 
for exeeution must be dismissed with costs 
throughout. 

Suas, J.—I agree that the Rule should 
be made absolute and the applieation for 
execution rejected with costs throughout. 
The first point in this application is whethér 
the executing Court has power to consider 
the validity of the decree of the foreign 
Court sought to be executed in British 
India or not. It seems to me that onder 
section 44 of the Civil Procedure Code, 
which is substantially a reproduction of 
section 229B of the Code of 1282, the 
Court has the power to consider that 
question, as it is discretionary under that 
section for the executing Court to proceed 
with the execution of the decree. Despite 
the omission in rule 7 of Order XXI of the 
words “or of the jurisdiction of the Court 
which passed it,” which occurred in section 225 
of the old Code, it appears that the power 
of the executing Court with reference to 
the decrees of foreign Courts is not in any 
way altered or modified. On this point it 
seems to me thatthe reasons given for the 
decision in Haji Musa Haji Ahmed у. Purma- 


nand Nursey (1) still hold good, and that the 

(3) 22 C. 222 (P. C.; 21 I. A. 171; 4 M. L, J 267; 6 
Sar P. O, J. 603; 112 P. R. 1894, (1894) A, C. 670; 11. 
R. В, 840; 11 Ind, Dec. (s. s.) 149. 5 
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Court is not precluded from ascertaining 
whether the foreign Court had jurisdiction 
or not. No doubt section 225 is referred 
to and relied upon in the judgment. But 
the main ground of the decision seems to 
me to be independent of that section and 
is not affected by the alteration in that 
section in the new Code. 


Mr. Desai has relied upon the case 
of Hari Govind Kulkarni v. Narsingrao > 
Nouherrao - (4). But in that case the 


decree supposed to have been transferred. 


for execution was passed by a British 
Court. To such a decree undoubtedly 
rule 7 of Order XXI would apply, and 
the alteration already noted clearly 
points to the conclusion, which is accepted 
in the case. But that decision does not, 
in my opinion, justify the argument 
advanced by Mr. Desai that the same 
limitation with regard to the powers of 
the executing Court must be deemed to 
exist with reference to the~ decrees of 
those Courts іп respect whereof the 
Governor-General in Couucil may have 
made the declaration contemplated by 
section 44 of the Civil Procedure Code. 

It is true that this point is not decided 
in Harchand Panaji v. Gulabchand Kanji (2), 
but the fact remains that, in spite of the 
argument based upon Order KAT, rule 7, and 
the case of Hari Govind Kulkarniv. Narsingrao 
Nouheriao (4), the Court did consider the 
question as to whether the decree of the 
Baroda Court, which was sent to a British 

Court for execution, was valid or not. 
` It seems to me, therefore, that in this 
case the question whether the decree under 
execution is a valid decree binding upon 
the defendant in British India can be and 
ought to be considered. 

The second point relates to the validity 
of the decree in question, and does not 
present any difficulty. ' Having regard to the 
decision in Gurdyal Singh .v. “Raja 
of Faridkot (3), it is clear that in a personal 
action а decree pronounced in absentem 
by a foreign Court, to the jurisdiction of 
which the defendant has not in-any way 
submitted himself, is an absolute nullity. 

The decree in question has been obtained 
in the absence of the defendant, who lives 
in British India and is a British subject 


and who is not alleged to have submit- 
(4) 28 Ind, Сав. 128; 16 Bom, L. R. 50; 88 B. 194, 
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ted to the jurisdiction of the foreign Court 
The decree under execution is, therefore, 
a nullity in British India and cannot be 
executed, 

Order reversed. 


MADRAS HIGH COURT. 
Lerrers Patent APPEAL No. 310 or 1914. 
July 10, 1916. 

Present: — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
AUDIMULA-MUDAL]I, MINOR, BY HIS NEXT 
FRIEND DORAISWAMY MUDALI— 
PLAINTIFF— APPELLANT 
versus 


ALAMALAMMAL AND OTHERS— 


DzrENbANTS— RESPONDENTS. 

Vendor and purchaser—Joint Hindu family—Sale by 
father— Recital аз self-acquisition in sale-deed—Suit by 
son to exempt his share—Plea, alternative, ef family 
benefit, whether open to purchaser—Pleadinys — Proof — 
Alternative defences. 

A party accepting а document is not bound by tho 
recitals in it regarding the character of the document 
and is not precluded from putting forward an 
alternative plea. [p. 366, col. 1.] 

Raja Balwant Singh v. Rev. Rockwell Clancy, 14 
Ind. Сав, 629; 84 A. 206: 9 A. L. J. 509; 1912: M. W. N. 
462 (P. C.); 1! M. L. T. 844; 16 G. W. N. 577; 15 C. L. 
J. 475; 14 Bom. L. R. 422; 28 М L. J. 18; 39 L, A. 109, 
distinguished. — 

Where aman hasa double capacity and purports 
to deal with property in one only of thes^ capacities, 
he must be deemed to have parted wich every interest 
vesting in him by virtue of tho undisclosed capacity 
as well. Tho Courts should incline to the view that a 
transferor alienated the property in the capacity most 
favourable to a bona fide purchaser. [p. 366, col. 1.] 

Bijraj Nopani v. Sreemutty Pura Sundary Dassec, 
24 Ind. Cas. 296; 42 C. 56; 27 M. L. J. 03; 1 L. W. 655; 
18 O. W. N. 1313; (1914) M. W. N. 679; 16 M. L. Т. 
338; 12 A. L. J. 1185; 16 Bom. L. R. 796; 20 C. L, J. 
368 (Р. О.), referred to. 

In а suit hya member of a joint Hindu family to 
declare that an alienation by his father does not 
affect his share in the property sold, it is open to 
the defendant purchaser to plead not only, as per the 
recital in tho sale-deed, that the property was the 
solf-acquisition of the vendor, but also in the 
alternative that the sale was effected for purposes 
binding on the family of the vendor. [p. 368, cols. 1 
& 2. 


Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Hannay, in Second Appeal No. 
2095 of 1913, preferred against the decree 
of the District Court of North Arcot, in 
Appeal Suit No. 374 of 1913 (Original Suit 
No. 345 of 1912) onthe file of the Court of 
the District Munsif of Tiruvannamalai, 

Mr. 6. S. Ramachandra  Aiyar, for the 
Appellant. 
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BHAGWAN DAYAL €, PARAM SUKH DASS. 
Mr. -S. Duraiswamy Atyar, for the 
Respondents. 
JUDGMENT.—The suit was brought for 
& declaration that the sale by the plaintiff's 
father was not binding on the plaintiff's 
interest. The defence was two-fold:—(1) 
that the property was the self-acquired pro- 
perty of the father, and (2) that the sale 
was binding on the plaintiff asthe money 
was borrowed for family purposes. Issues 
were raised on these alternative pleas and 
the case went to trial without any objec- 
tion. The finding of the ^lower Appellate 
Court is that the property is ancestral, 
but that the sale. was effected by the father 
to meet the demand on the family. Mr. G. 
S. Ramachandra Aiyar’s contention in this 
Court is that the alternative plea is not open 
to the defendants, as the defendants took 
the sale-deed on the allegation contained 
therein that the property was the self- 
acquired property of the vendor. He 
relies upon Raja Balwant Singh v. Rev. 
Rockwell Clancy (1). In that case the suitdocu- 
ment, although executed by the elder brother 
as sole .owner of the properties mortgaged, 
was also signed by the younger brother who 
was aought to be made liable on the strength 
of his signature. Their Lordships of the 
Judicial Committee held that the younger 
brother was а minor and that consequently 
his signature to the document did not affect 
his interest. They say distinctly that on 
the finding on the question of minority, 
no other issue arose for decision, That 
ease, therefore, is no authority for the 
broad proposition advanced by the learned 
Vakil that a party accepting a document 
is bound by the recitals in it regarding 
the character of the property and that it is 
not open to him to put forward an alternative 
plea, On the other hand, the decision of 
their Lordships in Bijraj Nopan v. Sreemutty 
Pura Sundary Dasee (2) is an authority for the 
position that where a man hasa double 
capacity and purports to deal with property 
in one only of these capacities, he must 
be deemed to have parted with every 
interest vesting in him id Ls | A 
i city as well. Here, the father 
wadak ae 629, 34 A. 298; 9 A. L. J. 509; (1912) 


. W. N. 462 (P. O.); 11 M. L. T. 844; 16 0. W. N. 
ND 0.L f 416; ha Bom, L. R. 422; 23 M. L., J. 
18; 39 L. А. 109. 

(2) 24 Ind. Сав. 296; 42 C. 56; 27 М.І. J. 98; 1 
L. W. 555; 18 C. W. N. 1313; (1914) M. iW N. 679; 
16 M. L. T. 338; 12 A L. J, 1185; 16 Bom, L. R. 796; 
20 C, 1.7, 368 (P. C.). 
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could have sold his property either as manager 
for family purposes, or as owner if the 
property were his own exclusively. In our 
cpinion the Courts should incline to the 
view that a transferor alienated the pro- 
perty in the capacity most favourable 'to 
a bona fide purchaser, 

At any rate, the suit having been tried 
without demur upon the alternative pleas, 
it is too late now tosay that the whole 
trial is vitiated. 

We dismiss the 
with costs. 


Letters Patent Appeal 


Appeal dismissed, 
Y.R.P. 





ALLAHABAD HIGH COURT. 
Civit Revision No. 6 or 1916. · 
June 20, 1916. 

Present; — Mr. Justice Sunder Lal and 
Mr. Justice Walsh. 
BHAGWAN DAYAL AND ANOTHER— 
Derenpants—APPELLANTS 

versus : 
PARAM SUKH DASS-—PrAmTIFF— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908),.s. 151— Minor 
decree against, set aside— Revival. of suit—Jurisdiction 
Inherent power—Suit against minor—Court, duty of, 
to appoint guardian ad litem—Limitation, Н 

Under the Code of Civil Procedure a suit may be 
instituted against a minor by name. Itis the duty 
of the Court to appoint a proper guardian ad litem. 
The institution of the suit is complete and saves 
limitation, but its further progress depends upon the 
ae of a snitable guardian ad litem. [p. 369,, 
col, 1. 

In a case inwhich proceedings taken to appoint 
such guardian ad litem have been pronounced to be 


„invalid and the suit cannot proceed unless such 


proceedings are properly initiated and completed, 
the Court whose duty itis ultimately to see that a 
proper guardian ad litem is appointed, has jurisdiction 
under section 151 of the Civil Procedure Code to 
revive the suit, [p. 369, col. 1.] 

Civil revision -against the order of the 
Munsif of Koil, dated the 15th May 1915. 

FACTS material for the report are as 
follows:— 

One Param:Sukh Das brought a suit against 
certain minors and théir uncle on foot of 
a mortgage executed by the uncle and the 
father of the minors, The unele 
refused to act as guardian ad litem of the 
minors, whereupon the Oourt Amin . 
was appointed guardian ad litem. The 
guardian ad litem took no steps to de~ 
fend the suif and it was decreed against 
the minors ex parte, The minors then 
brought a suit and claimed a declaration 


ә 
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that the ez parte decree obtained against them 
was null and void. The High Court decreed 
the suit and set aside the decree obtained on 
the mortgage-deed as against the minors 
vide Bhagwan Dayal v. Param Sukh Dass (1) and 
Lal Bahadur Singh v. Abharan Singh (2). 

The plaintiff in the mortgage suit then 
applied t» the Court of first instance for 
revival of the suit as against the minors and 
for proceeding with the trial of the case. The 
application was granted. 

The minors applied to the High Court in 


. revision. 


Mr. Uma Shankar Bajpai, for the Appli- 
cants._-The suit cannot be revived. There 
ig no section, Order, or rulein the Civil 


- Procedure Code which gives this right to the 


plaintiff. 

[Sonver Lar, J.—There із a Saharanpur 
case against you. | 

The ease is nob reported. There are only 
two reported cases one is Kshetra Mohan Barik 
v. Man Gobinda Pal (3), which is in my favour, 
and the other is Raj Kumar Hoy v. Hara 
Krishna Ohakravarti (4), whieh is against me, 
lfthe suit be allowed to be revived there 
wil be two trials and two suits and two 
decrees on the same mortgage-deed, and it is 


‘possible that the decrees may be contra- 


dietory. 

“[SunDer Lar, J.—It often happens thata 
mortgage-bond is good against some and 
cannot be enforced against others. There ig 
nothing extraordinary in it. The 
was properly lodged against the minors, 
but as they were not properly repre- 
sented the suit is bad from that point and 
it can proceed from there. | 

Mr. Panna Lal, for the Respoudent— 
There is no section or rule of the Civil 
Procedure Code which, is directly in point, 
but I refer to Order IK, rule 13, and Order 
XLI, rule 4, by way of analogy. I rely on 
Raj Kumar Roy v. Hara Krishna Chackravarté 
(4) which is directly in point. I also get 
support from the following other rulings 
Вее Solomon v. Abdool Azeez (5), Lachmi 
Narain Sahu v. Sheikh Abdul Sattar (6) 
and Bhura Mal v. Har Kishan Das (7). 

(1) 27 Ind. Cas. 623; 13 A. L. J. 179; 37 A. 179. 

(2) 27 Ind. Cas. 795; 37 A. 165; 13 A. L. J. 138. 

(8) 6 Ind. Cas. 13; 14 О. W.N. 558. 

(4) 10 Ind. Cas. 855; 15 O. L. Т. 217. 

(5) 6 С. 687; 8 O. L. В. 169, 

(6) 5 Ind. Cas. 285. 

‚ (7) 24 A. 383 (F. B.); A. W. N. (1902) 76, 


suit. 
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The suit of the minors was for a declaration 

that the decree as against them was null and 
void. It was not directed against the insti- 
tution of the suit but against the proceedings 
in, the snit. The minors only complained 
that they had had no opportunity to defend 
the suit. The Court did not go into the 
merits of the case. There is no reported case 
of our High Court, but I know of the case of 
Sham Lal у. Ghasita (8). No new suit can 
be filed now; the old snit must be revived. 
B Mr. Uma Shankar Bajpai, in reply.— 
Order IX, rule 18, does not apply. That 
isan application in the suit itself. There 
is not one case I know of in which a suit has 
been revived without the direction of the 
Court to that effect. There is no direct 
authority for the proposition put forward by 
the respondent and the suit should not be 
revived. 

[Sonner Lar, J.—I shall find out the refer- 
ence to the case of Shamo Lal v. Ghasita (8) 
and otlrer cases on the point]. 

JUDGMENT. 

Sonper Lat, J.— In 1911 Param Sukh 
Dass instituted а suit against Parbhu Lal 
and Bhagwan Das minors and their uncle 
Raghubar Sahai on foot of a mortgage, dated 
17th September 1904, for sale of property. 
Raghubar Sahai, the uncle, was named by 
him as a fit and proper person to be appointed 
as guardian of his minor nephews. 
Raghubar Sahai refused to actas guardian 
and in doing so he informed the Court 
that the minors were living with their 
mother, and not fwith him. The Court 
therenpon appointed the Amin of the Court 
as the guardian ad litem of the said minors 
and made an ex parte decree for sale on 
30th August 1911. An application was 
mede on behalf of the plaintiffs for setting 
aside the ex parte decree on 8th June 1912. 
The Court, however, rejected the application. 
The plaintiffs then brought a suit to set 
aside the ex parte decree, on the ground that 
“the appointment of the plaintiffs’ guardian as 
made was improper and contrary to law 
and the plaintiffs had no knowledge of the 
suit aforesaid and on account of this they 
were deprived of their right to set up a 
lawful defence." 

. The suit was dismissed by the two Courts 
below, but on l9th January 1915 a Division 


Beneh of this Court presided over by ihe 
(8) 23 А, 459. 
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Hon'ble the Chief Justice and Mr. Justice 
Banerji decreed the plaintiffs’ suit. The judg- 


mentofthis Court is reported as Bhagwan - 


Dayal v. Param Sukh Dass (1). It may be 
noted thatthe only ground upon which the 
suit was based was that the order appointing 
the Amin as guardian of the plaintiffs was 
bad for the many reasons set forth in the 
plaint, and upon that ground the proceed- 
ings taken in the suit after the date of the 
said order were invalid and bad in law. 
This Court set aside the decree in the suit 
on that ground alone. The only point in 
eortroversy between the parties in that suit 
was, whether the appointment of the Amin 
as guardian ad litem of the minors was 
proper and whether by reason of the defect 
in his appointment, the proceedings'in the 
suit which followed and led up to the 
deeree were invalid and void in law. No 
issue was framed in that suit as to whether 
the mortgage-debt in suit was a good and 
valid debt binding upon the minors and 
whether the mortgage-deed in suit was 
duly executed and capable of enforcement 
as against them. The deeree in that suit 
was set aside on grounds other than those 
which were concerned with the merits of 
the claim as urged in that suit. The decree 


for sale in. the suit ou the mortgage having | 


been set aside by this Court, on the grounds 
mentioned above, the plaintiff applied on 
26th March 1915 to the Court below. to 
restore the suit to the file of pending cases 
and to proceed to hear and dispose of the 
same according to law, after appointing a 
fit and proper person to act as guardian 
ad litem of the minor defendants. By its 
order dated 15th May 1915, the Court below 
has directed the suit to be restored to the file of 
pending cases so far as the minor defendants 
are concerned and directed the plaintiff to 
take proper steps to appoint a guardian 
ad litem for the said minors, to enable it to 
proceed with the further hearing of the 
case. Mr. Uma Shankar Bajpai has applied 
for the revision of the said order and has 
asked us to set aside the said order, on the 
ground that “the Court below had no juris- 
diction to revive the proceedings of the 
original suit against the applicants,” 

A minor against whom a decree has been 
made without the appointment of a proper 
guardian for him has several remedies open 
to him. Не may, ifthe facts of tha case 
justify, in that very suit : 
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(a) appeal against the decree, 
(b) apply for a re-hearing under Order 
IX, rule 18, 
(e) apply for a review of judgment, or 
(d) apply for an order .under rule 5 (2) 
of Order XXXTI of the Code, 

according as the circumstances of the case 
may, permit. He has, of course, to initiate 
suitable proceedings for being duly represent- 
ed bya guardian or next friend in these 
proceedings. He has in addition to these 
four remedies according to the cases another, 
viz., & suit on the lines indicated in the case 
of Sham Lal v. Ghasita (8). In this case 
the petitioners sought their remedy by suit 
and obtained a decree from this Court on 
19th January 1915 [vide Bhagwan Dayal 
v. Param Sukh Dass(1)]. The question now is 
what, is the rem»dy of the plaintiff. mort-. 
gagee, who is respondent in this case. His 
case on the mortgage, on foot of which he 
had brought his suit, has not been-tried by 
this Court. All that has been done by this 
Court is to set aside or discharge the 
decree which the plaintiff had obtained on 
30th August 1911, without going into the 
question of the execution or the validity of 
The plaintiff-respond- 
ent was entitled to have his claim on the 
mortgage adjudicated upon either in the 
suit brought by him, ог in the suit brought 
by the minors, which resulted in the decree 
of 19th January ` 1915. The Courts in 
India have adopted one course or the other 
according as the exigencies of the case de- 
manded. Where, for example, a sale in exe- 
eution of the decree has taken place and 
the rights of third parties as purchasers have 
come into existence which could not be pro- 
perly adjudicated гроп in the suiton the . 
mortgage, the Courts have sometimes gore 
into the merits of the claim on-the mortgage 
as well and passed a decree such as the cir- . 
cumstances of the case required. Аз an 
illustration of а case of this class I may refer 
to the case of Durgapersad v. Keshopersad 
Singh (9). On the other hand, in some cases 
the Courts have merely discharged the decree 
obtained against the minors: Kundan Lal v. 
Gajadhar Lal (10). Another instance of a suit 
to set aside a decree obtained against a minor 
on foot of a compromise to enter into which 


no leave had been obtained by her guardian 
(9) 8 C. 656 (Р. C.); 110. L. R. 210; S I. A. 27; 4 
Sar, P. О. J. 332; 6 Ind. Jur. 272; 4 Ind. Dec. (x. s.) 
422, 
(10) 4 À, L, J, €98; A. W, М. (1807) 248; 29 A, 728. 
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is the case of Manohar Dal v. Jadunath 
Singh (11). The decree passed in that suit 
by. the Judicial Commissioner of Oudh was 
to setaside the decree in its entirety and 
went on to declare that the suit would 
have to be decided afresh.” Their Lord- 
ships of the Privy Council, however, modified 
the decree and held “that it will be quite 
sufficient if there is a declaration that the 
compromises and decrees are not binding upon 
the minor, and that he is remitted to his 
original rights.” In a later case, Kunwar 
Pariab Singh у. Bhabuti Singh (12), their 
Lordships passed a decree on similar lines. 
The minor was restored to the same position in 
which he was on the date on which the suit 
was filed against him. Under the Code of 
Civil Procedure a suit may be instituted 
against & minor by name. It is the duty 
of the Court to appoint a proper guardian 
ad litem. The institution of the suit is com- 
plete, and saves limitation, but its further 
'progress depends upon the appointment of 
a suitable guardian ad litem. In this ease 
proeeedings taken to appoint sueh guardian 
ad litem have been pronounced to be invalid, 
and the suit cannot proceed unless such 
proceedings are properly initiated and 
completed. The Court, whose duty it is ulti- 
mately to see that a proper guardian ad litem 
is appointed, has jurisdiction to revive the 
suit. If any authority is required, it is to 
be found in section 151 of the present Code, 
under which the Courts are declared to 
possess inherent powers to make such orders 
as may be necessary for the ends of justice. 
The authority cited in the order of the Court 
below is in point [Raj Kumar „Roy v. Hara 
Krishna Ohackraverti (4)] and is in accord- 
ance with what has been dona in some 
cases in this Court. I would, therefore, 
dismiss the application for revision with 
costs. 
Wausu, J.—I agree. | 
| Application dismissed, 
(11) 28 А. 585; 40. L. J. 8 (P.C.); 8 Bom. L. R. 
489; 10 C, W. N, 898; 9 O. O. 219; 1 M. L. T. 210; 16 M. 
L. J. 291; 3 A. L. J. 710; 33 І. А. 528. 
(12) 21 Ind. Cas. 288; 83 A. 487; 17 О W. N. 1165; 
(1913) M. W. N. 785; 14. M. L. T. 299; 25 М L. J. 492; 


16 0.0, 247; 18 О. І. J. 384; 15 Bom. L. R. 1001; 
11 A. L. J, 901; 40 I. A. 182 (P. C.). 
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BOMBAY HIGH. COURT. 
Сити. Extraogvinary Apptication No. 329 
or 1915. 

March 17, 1916. 
Present:—Justice Sir Stanley Batchelor, Kr., 
and Mr. Justice Shah. 
NABIBHAI VAZIRBHAI—Deranpanr 
—JUDGMENT-DEBTOR— APPLICANT 

. CETEUS 
DAYABHAI AMULAKH—PrAINTIFF— 
D&^R8E- HOLDER——OPPONANT. 

Execution of decree — Decree of foreign Court, transfer 
of, to British Court—Application for execution— 
Limitation —Lex fori, 

Suits and applications musb be brought within the 
period prescribed by the local law of the country 
within which the suit or the applicationis brought. 
[р. 370, col. 1.] 

Therefore an application for execution of я decree 
of a foreign Court transferred by that Court to a 
Court in British territory is barred by time, if the 
application is not within the period prescribed by the 
law in British India though it is within time accord. 
ing to the law in the foreign territory. [p. 370, cols. 
1&2) | 
Jeevandas Dhanji v. Ranchoddas Chaturbhai, 8 Ind, Cas. 
163; 12 Bom. L, В. 844 at p. 847; 35 В 103, relied on. 

Husein Ahmad Kaka, v. Saju Mahamad Suhid, 15 B. 
28, explained and distinguished. 

Per Shah, J. It is not for the foreign Court to 
consider whether the execution in British India would 
be time-barred; and the order for transmission by the 
foreign Court cannot be trea;ed as an order for exc- 
cution. [p. 37 ›, col. 2; p. 371, ool. L] 

Application against an order passed by the 
first class Subordinate Judge, Ahmedabad, 
in Darkhast No. 75 of 1915. 

Mr. GN, Takor, for the Applicant. 

Mr. M. К. Mehta, for the Opponent. 

JUDGMENT. 


BarcsgLog, J.—The present application is 
made by the judgment-debtor whe was the 
Ath defendant in the suit. The snit was 
filed by the plaintiffs to recover upon two 
documents, andthe Court in which the suit 
was instituted was the Court of Kalol in 
the territories of His Highness the Gaekwar 
of Baroda. There a decree was passed in 
the plaintiffs’ favour, and ultimately the 
plaintiffs applied that this decree should 
be transferred for execution to the Court 
of the subordinate Jadge of Ahmedabad. 
That transfer was accordingly made, and 
the darkhust has been heard by the 
learned Subordinate Judge of the first class. 

The only one of his findings with which 
weare now concerned is the finding that 
the execation of this decree is not barred 
by time. That finding is challenged by 


. obligatory upon, 
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Mr. Thakor on behalf'of thé present 
applicant, апа ` it seems to me that Mr. 
Thakor's contention must-be allowed. 

There is some uncertainty as to what 
‘the law of’ limitation is in Baroda with 
regard to the execution of such decrees. 
But this much is agreed between the 
parties that the period of limitation is 
either six years or twelve years. Whether 
it is the one or the other is à matter of no 
moment, I will assume in favour of the 
opponent that 16 is six years. The decree 
was obtained on the llth December 1909. 
‘Admittedly the first application made for 
execution was not made till 1913, That 
‘application was, therefore, within time 
caccording to the law in Baroda. It was 
admittedly. beyond time according to the 
law-in British India, “which prescribes а 
„period of three years for such an application. 
Now suits and applications must be brought 
within the period prescribed by the local 
‘law’ of the country within which the suit or 
‘the application is brought, that is to say, 
it is the lex fort which governs.” That being 
80,--this- decree became, in my opinion, 
‘incapable of execution in British India 
after the lapse of three years from the date 
the decree was made. And since the law 
to be applied is the law of British India, 
it is no answer to say. that the decree was 
still alive and capable of execution in 
Baroda when the order was made transmitting 
it for execution to Ahmedabad. The 
learned Judge. has, I think, misunderstood 
Sir Charles. Sargent’s decision in the case 
of Husein Ahmad Kaka v. Saju Mahamad 
Sahid (1), which he has construed as 
authority for the proposition that he had 
no power to determine whether -execution 
was -barred ‘or not, being bound by the 
.order of ‘the transferring Baroda Court. 
‘That decision is of no authority in regard 
„to a>decree ordered for transmission by a 
‘foreign Court., The very ground of the 
decision is that there is outstanding an 
order of a competent Court binding the 
- parties and directing the execution of the 
. decree. No such order as this either was 
made, or eould have been made, by the 
‘Baroda Court so аз to bind the Ahmedabad 
Court or the. parties litigating in that 
Court. It was, therefore, competent to, and 


the learned Subordinate 
(1) 15 B. 28. I $ 


INDIAN OASES, - 


[1916 


Judge to consider and determine this 
question of limitation. ' i : 
For the reasons which Ihave given and 
which are supported , by this Court’s decision 
in Jeevandas Dhanji v. Rauchoddas, Chaturbhaz - 
(2), Lam of opinion that thisdecree was incap- 
able ofexecution in the Court of Ahmedabad 
being barred by time according to the British 
Law of Limitation which, in my view, 
governed the case. Therefore I would make 
the Rule absolute and.. order that the 
darkhast be -dismissed against the present 
applicant .with costs Here and in the Court 
"below. f | E 
The decision will govern also the similar 
application No. 330 of 1915. : A 
Saan, J.—Lam of the same opinion. . The 
question is whether the application “for 
execution made by the plaintiffs to ‘the 
first class Subordinate Judge’s Court at 
"Ahmedabad isin time. ` m Э: 
The decree sought to be executed is a 
decree of the Court at Kalol in ‘the Barada . 
territory and ‘was passed in December 1909. 
The application for execution was made in 
1915, after the decree was transferred by 
the foreign Court to the British Court for 
execution. It must be decided with 
reference tothe law of limitation obtaining 
in British India; and it is clear that 
according to the provisions of the Indian 
Limitation Act, the application is beyond 
time. Even assuming, without deciding, 
that the applications made for the execution 
of the decree to the Court at Kalol could 
be treated as applications to the proper 
Court for execution within the meaning of 
Article 182 of the Limitation Act, itis an 
admitted fact in this case that’ no 
application was made even to the Court at 
Kalol within three years from the date of 
the decree for execution. The application 
is, therefore, clearly time-barred., `. 
I think that if was competent to the 
lower Court to determine the point of 


. limitation, and that the order of the foreign 


Court transmitting the decree for execution 
did not-and could not conclude the question. 
The decision in Husein Ahmad Kaka. у. Baju 
Mahamad Sahid (1) has no application to the 
present case and is distinguishable on the 
grounds stated in the case of Jeevandas Dhanji 
v. Ranchoddas Chaturbhai (2). Tt is not for 

(2) 8 Ind, Cas, 168; 12 Bom. L. В. 844 at p.847, 
85 В, 108. 


` “his efforts. 


Vol. XXXVI] 


SUSHIL CHANDRA DAS 0. GAURI SHANKAR. 


the foreign Court to consider whether the 
execution in British India would be time- 
barred; and the order for transmission by 
the foreign Court cannot be treated as an 
order for execution. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
SgcoNp Civit АррвА No. 299 or 1915. 
July 11, 1916. 
Present:—Mr. Justice Walsh and 
Mr. Justice Sunder Lal. 

Babu SUSHIL CHANDRA DAS— 
DEFENDANT—-À PPELLANT 





versus 
GAURI SHANKAR-—PUAINTIFF— 
RESPONDENT. 


Principal and broker—Contract for commission 
vates—Suit for commission—Limitation Act (IX of 
19068), Sch. I, Arts. 102, 115—'Wages, meaning of— 
Employment of additional brokers—Variation of con- 
tract— Onus.of proof. 

The relation between a broker and the person for 
whom he acts is that of an agent and principal. Un- 
like the factor he is not entrusted with the custody 
and apparent ownership of the goods, but he is a mere 
negotiator to effect business and is paid for his 
services a commission on the sales resulting from 
Where the contract is not in writing, its 
terms are to be inferred from the course of dealings 
between the parties. [ p. 372, col. 2.] 


The general principle governing commission cases, 
is thatthe agent is entitled to receive his pay as 
and when he has found the business for his employer 
irrespective of what his employer may do with the 
business thereafter, that is to say, his claim arises 
when he has done his work. But cach case must be 
governed by its own circumstances and the right to 
claim commission will, in cases of brokerage for sale 
of goods, arise only from the date of the delivery of 
the goods. [р. 372, col. 2.7 

‘A suit for commission by a broker is one for money 
under a contract and is governed by Artiole 116 and 
not by. Article 102 of Schedule I of the Limitation 
Act. "p. 878, col. 1.] 


. The addition of a prayer for an account in such 
a suit does not alter its character as the account is 
merely ancillary to the main prayer for relief and 
mere machinery for arriving at the correct amount. 
[р. 373, col. 1.] 

The suit is one for compensation for breach of a 
contract, express or implied withinthe meaning of 
Article 115, the term ‘compensation’ including moneys 
due either under a bond or payable undor a contract. 
p. 378, col. 1,] 

Ganesh Krishna v. Madhavrav Ravji,6 В, 75; Par- 
butty Nath Rey Chowdh:y v. Mutho Ратое, З С. 276: 1 
O. L. R. 692; Nobocoomar Mookhopudhaya v. Siru 
Mullick, 6 O. 94; 6 C. L R. 579 and Nistarint Debi v. 
Chandi Dasi Debi, 8 Ind. Cas. 788; 12 С. L. J. 423, 
referred to. 

The term ‘wages’ in Articole 102is, in general, 
confined to the earnings of menial workers, remunera- 
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tion for mechanical or muscular labour, specially 


‘to that which is ordinarily paid at short intervals. 


Lp. 373, col. 1.] 

In 1901, defendants agreed to pay plaintiff com- 
mission at 2 specified rate on the sale of their goods 
whether the sales were effected through the plaintiff 
or otherwise. - As plaintiff introduced another man 
as his co-worker the defendants, being dissatisfied 
with his business, intimated to plaintiff on 2nd 
March 1908 that they would have the work done 
through other brokers and would uot give him 
broker age for goods sold by them. Plaintiff sued for 
his commission on all goods sold: 

Held, (1) that the original contract was varied on 
2nd March 1908, asa result of which the plaintiff 
was entitled to реб commission ou all goods sold, 
except those sold through other brokers, and not 
only on*goods sold by him; [p. 372, col. 1.] 

(2: that, having regard to the course of business 
and the special knowledge of defendants, the onus 
lay on them to show how much goods were sold 
through ovher brokers; [р. 372, col. 1.] 

(3) that ihe suit was governed by Article 115 of 
the Limitation Act. [р. 372, col. 2.] 


Second appeal from the decision of the 
Additional District Judge, Cawnpore, dated 
the 5th December 1914. 

Dr. S. N. Sen, for the Appellant, 

Dr. Tej Bahadur Sapru and Mr. 
Nath Katiu, for the Respondent. 

JUDGMENT.—In this case the plaintiff 
‘sued for an account of commission due to 
him as broker for the defendants. The 
original contract which was not substantially 
in dispute appears by the pleadings to have 
been made about the year 1901. It was 
agreed between the plaintiff and the 
defendants that in respect of goods actually 
delivered by the defendants to their 
customers the plaintiff should get six annas 
per cent. on cotton goods and twelve annas 
per cent. on woollen goods, whether the order 
for the goods was secured by the defendants 
through the plaintiff ог otherwise. Га the 
course of business commission was paid as 
from the ‘date of the delivery of the 
goods. This fact is recorded іп the 
judgment of both the lower Courts. 

In the year 1905 there was a general 
settlement up to the 18th of November 
1905. About the month of July 1905 with 


Kailas 


' the consent ofthe defendants, the plaintiff 


introduced а new man named Jiwan Ram 
ог, as he is sometimes called, Jiwan Singh 
who acted for the plaintiff in looking after 
the agency of the defendants. The 
defendants apparently became dissatisfied 
with the lack of attention given to the 
business and on the 2nd of March 1908 
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gave the plaintiff the following notice: — 
"As you do not take any interest to 
have our goods sold we are compelled to 
have same done through other brokers. 
So please note that we will not be able 
to give the brokerage for those goods which 
shall be sold by other brokers from this 
date onward.” 

This was a variation of the original 
contract, and meant that whereas the 
plaintiff was formerly the sole broker for 
the -sale of the ‘defendants’ goods and 
entitled -to commission on all goods, in 
future he was not to have brokerage on 
goods sold by other brokers. 

The first Court held that as the result 
of this variation from the 2ad of March 
1908 onwards the plaintiff was only 
entitled to commission on goods sold 
through him or his man, and that the 
onus lay on him to show which goods 
these were. The lower Appellate Court took 
the contrary view and held that the 
plaintiff was to get commission on all goods 
sold except those sold through other 
brokers. 

We agree with the lower Appellate Court, 
on the ground that the continued employ- 
ment, of the plaintiff and Jiwan Ram 
showed that there was no determination 
intended of the existing general employment 
of the plaintiff, but only a modification 
entitling the defendants to employ other 
brokers as well, and protecting them 
against the payment of double commission 
in such event, 

The lower Appellate Court also held, 
founding itself upon the course of business, 
that the defendants having kept account 
books and having the facts peculiarly 
within their knowledge, the onus lay upon 
them to show how much, if any, of the 
goods were sold through other brokers, and 
that they had failed to give any evidence 
upon this point. 

We think these findings establish the 
correct principles on which the account 
claimed by the plaintiff shou'd have been 
taken. The first Court appointed a Commis- 
sioner to examine the books on the prin- 
ciples laid down by the first Oourt. The 
plaintiff was held to be entitled to only 
Rs. 185-13-6. On the principles laid down 
by the lower Appellate Court the plaintiff has 
been found to be entitled to Rs. 602.4-9. 
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A further question was raised before us 
by the plaintiff-respondent as to the proper 
period of limitation. It is quite true that 
the general principle governing commission 
cases is that the agent is entitled to receive 
his pay as and when he has found the 
business for his employer irrespeotive of 
what his emloyer may do with the business 
thereafter, that is to say, his claim arises 
when he has done his work. But each case 
must be governed by its own circumstances, 
and we are bound in this case by the 
finding of the lower Appellate Court upon 
a question of fact that the plaintiff was by 
his contract entitled to payment from the 
date of the delivery of the goods. We 
think the сазе is governed by Article 115 
of the Limitation Act, for the following 
reasons. The relation between a broker and 
the person for whom he acts is that of 
agent and principal. Unlike the factor he 
is not entrusted with the custody and 
apparent ownership of the goods, but he 
is a mere negotiator to effect business and - 
is paid for his services a commission on 
the sales resulting from his efforts. 
Where the contract is nob in writing, as 
appears to be the case in this instance, its 
terms are to be inferred from the’ course 
of dealings between the parties. According 
to Bullen and Leake on Pleadings, page 
103, the claim ‘for the broker’s commission 
is a claim for money payable by the 
defendant to the plaintiff for work done by 
the plaintiff as broker and agent for defend- 
ant at his réquest and for commission or 
reward due from the defendant to the 
plaintiff in respect thereof. Ordinarily it is 
an agent who has to render an account to his 
principal, but at page 47 of Bullen and 
Leake’s Pleadings is to be found an illustra- 
tion of a case for an account by a commis- 
sion agent who obtained orders for goods ` 
for the defendant. The prayer for relief 
in such a case is formulated in the following 
terms:—(1). that an account be taken of 
the orders obtained by the defendant from 
the customers introduced by the plaintiff 
and of the amount of commission due to 
the plaintiff in respect thereof. (2) Payment 
of the amount found due on taking of the 
said account. 

Such claims are at the present day 
in England of almost every day occur: - 
rence, Tho suit is really for money due 
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оп a contract for services rendered. 
The account is merely ancillary to the 
main prayer of relief and mere machinery 
for arriving at the correct amount. The 
nature of the action is for money due 
under a contract. The first point for 
consideration is whether Article 102 of 
the Limitation Act applies. That Article 
applies toa suit for wages not otherwise 
especially provided for. The term “wages”, 
‘though it may be said to include payment 
for any kind of service, is in general confined 
to the earnings of menial workers, salary 
being the word used for payment for 
services to the higher class. U. N. Mitra 
(see his notes to Article 102) in his work 
on the Law of Limitation says: “In ordinary 
language the term ‘wages’ is usually restricted 
to the remuneration for mechanical or 
muscular labour, specially to that which is 
ordinarily paid at short intervals ” 

This is not a suit for wages at all and 
we think. the Article does not apply. 
Article &8 applies to a suit by a principal 
against a factor and for an account and 
Articles 29 “and 90 also apply to other 
kinds of suits by a principal. Article 62 
is not applicable; for no money need 
necessarily be received by the principal to 
entitle the agent to payment of the com- 
mission which he has earned. Article 95 
is not applicable, because there is no 


mutual, open and current account where . 


there have been reciprocal demands between 
the parties. There is no Article- which 
adopts the precise language of claims which 
agents have to make in such suits as this, 
but we think the suit is one for compensation 
for breach of a contract, express or implied, 
not in writing registered or elsewhere 
provided for in the Act. The term com- 
. pensation used in Articles 115 and 116 has” 
been held to include money due on a bond 
and payable under a contract. It is used 
in the same sense in which the term is 
used in section 73 of the Contract Act. 
A suit to recover a specific sum of money 
due ona registered bond or other writing 
ог contract has been held to have been a 
suit for compensation within the meaning 
of this Article. See Gan-sh Krishna ү. 
Madhavrav Ravji (1), Parbutiy Nath Roy 


(1) 6B. 75, 
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Chowdhry v. Mudho Paroe (2), Nobocoomar 
Mookhopadhaya v. Siru Mullick (8) and 
Nistarint Debi v. Chandi Dasi Debi (4). 

It appeared to us at one time that it 
was necessary to refer certain issues to the 
lower Court, but on a re-consideration of the 
findings we think that the lower Appellate 
Court, has covered all the grounds in the 
findings of fact at which it has arrived and 
that it has rightly directed itself on the 
question of law which arose. It is not 
suggested that the period of limitation being 
three years from the delivery of the goods, 
the lower Appellate Court has not worked 
out correctly the sum to which the 
plaintiff is entitled. The result is that the 
judgment of the lower Appellate Court is 
right and must be affirmed. The appeal 
and the cross-objestions are dismissed with 
costs, including in each case the higher 
scale in this Court, 

Appeal dismissed. 

(2) 3 C. 276; 1 C. L. R. 592. 

(8) 6 0. 94; в C. I. В. 579. 

(4) 8 Ind. Саз. 788; 12 О, L. J, 423. 


BOMBAY HIGH COURT. 

First Orvis APPEAL No. 44 or 1916. 
August 8, 1916, 
- Tresent:—Mr. Justice Beaman and 
Mr. Justice Heaton. 
KAVASJI SORABJI AIBADA — 
APPLIGANT— APPELLANT 
®* 18115 

BAI DINBAI—Respovpent, 

Will—Probate—Ewecutor, whether can be compelled 
to take out Probate—Letters of Administration, whether 
to issue on failure of executor to take out Probate. 

An executor called upon by citation to acceptor 
renounce is compellable, if he accepts, to take out 
Probate within a limited time. If he does not do so, 
Letters of Administration with a copy of the Will 
annexed may be granted to any competent applicant. 


First appeal from the decision of the Dis. 
trict Judge, Surat, in Miscellaneous Applica- 
tion No. 77 of 1915. 

Mr. G. N. Thakor, for the Áppellant. 

Mr. K. №. Koyajee, for the Respondent. 

JUDGMENT,—An executor called upon 
by citation to accept or renounce is clearly 
compellable, if he accepts, to take out Probate 
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within a limited time. I£ he does not do so, 
Letters-of Administration with a copy of the 
Will annexed may be granted to any com- 
petent applicant. This is the principle of 
the decision in the cases of Motibhai v. 
Karsandas Narayandas (1) ‘and Dayabat Tapi- 
das v. Damodar Tapidas (2). The lower 
Court.has decided this as a preliminary point 
against the applicant and decided it wrongly. 

There is a further question of fact to be 
answered. The opponent denies that the ap- 
plicant is a beneficiary under the Will or 
has any interest whatever in the estate of the 
deceased. If that be so, he would clearly 
have no locus stand? in any such proceedings 
as these. But that question must be dealt 
with by the learned Judge below. 

We set aside his order and remand the 
application to be disposed of in accordance 
with the foregoing observations. 

' Costs to abide the resut. 
Order set aside; Application remanded, 

(1) 19 B. 123. 

(2) 20 B. 227. 


PUNJAB CHIEF COURT. 

Seconp Отт. Appear No. 2604 or 1915. 

July 18, 1916. 
Present:—Mr. Justice Broad way. 
RAM SINGH-—PLAINTIFF— ÁPPELLANT 
versus 
BATAN SINGH AND oTBERS—DEFENDANTS— 

RESPONDENTS. 

Registration Act (XTI of 1908), ss. 17, 49—Pro- 
perty worth Ез, 100 or more—Unregistered deed of sale 
—Admission.of sale by vendor—Inadmissibility of sale. 
deed in evidence. 

An unregistered deed of sale of immoveable pro; 

perty of the value of Rs, 100 or more is not admis. 
Bible i in evidence to affect the interest of a third 
person in that property who is no party to the deed, 
even if the vendor- himself admits the factum of 
the sale. [p. 375, col. 1.] 

. Seeond appeal from the decree of the Addi- 
tional District-Judge, Kangra, at Gurdaspur, 
dated the 18th August 1914, reversing that of 
the Honorary Munsif, 2nd class, Khushnagar, 
Tahsil Nurpur, District Kangra, dated the 
llth December 1913, decreeing the claim. 

Bakhshi Tek Chand, for the Appellant. 
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Mr. N. O. Mehra, for the Respondent. 
JUDGMENT.—Tha following short pe- 
digree table will assist t to an understanding 


of the case ;— : Е ` 
GATTA 
( - | | \ 
Ram Batan < Mool Thakar 
Singh Singh. Singh. Singh. 


Of these four brothers Thakar Singh 
appears to be either defieient in intellect or 
of an extremely restless disposition. Instead 
of looking after his holding he bas been 
wandering about, Sometime in 1908 he 
made over his land in its entirety to his. 
other three brothers in equal shares. ‘This 
transaction came before the Revenue Authori- 
ties in due course and mutation was effected. 
on the 20th May 1909. In these mutation, 
proceedings it is found that Thakar Singh 
had sold his land to the three brothers, and 
the three brothers are entered as owners of 
the holding in equalshares. Batan Singh, 
respondent, isa lambardar and managed to 
get possession of the whole land or at any 
rate of those portions of it as were consider- 
ed to be the best. On the 2nd October 
1913, Ram Singh, appellant, brought this 
suit alleging that Thakar Singh had mutat- 
ed the land in the favour of all the three 
brothers, and that Batan Singh had got 
hold of it. He prayed that he might be 
given his jrd share after partition, so that 
each brother got an equal share of the 
various kinds of land of which the holding 
was comprised. 


Batan Singh pleaded | that Thakar Singh 
had sold him this land alone and produced 
a sale-deed, dated tlie 21st December 1908, 
to that effect. . 


` This sale-deed is unregistered and the 
Jearned Munsif who tried the case .held that 
it was inadmissible. Пе found that the 
plaintiff had proved his claim and gave him 
a decree. On appeal the learned District 
` Judge held that although the sale-deed was 
unregistered, the sale had been admitted and, 
therefore, the deed would be admissible to 
prove who the purchaser was. As a matter 
of fact I can find no admission of the sale 
to Batan Singh. Thakar Singh is an ob. 
vious liar and his statements cannot be taken 
into consideration. In any case he was not 
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a party, Ram Singh, no doubt, would say 
that са sale-was made to- the three brothers; 
lie «does not anywhere admit а sale to Batan 
Singh. The” sale-deed was produced to 
prove the sale, it is clearly inadmissible 
and the respondent cannot be allowed to 
prove ihe sale aliunde. 

' The Revenue Records shew- that the land 
was mutated in the name of the three bro- 
thers in eqúal shares under an unregistered 
deed. of sale. No donbt this is the reason 
that: ‘the plaintiff now does not base his 
claim on that deed, but is content to allege 
that gua his two brothers he is sn equal 
Sharer and that he is entitled to be given 
bis share, and I hold that he is in the right. 

<I accordingly accept this appeal and set- 
ting aside the order ‘of the learned- District 
Judge restore that of the learned Munsif. 
The respondent will pay the appellant’s 
cists in thisand in the lower Appellate 
Court. : 
D Appeal accepted. 





1 CALCUTTA HIGH COURT: 
' APPEAL; FROM Orver No. 396 or 1913. 
I July 3, 1916. 
_ Preset: :—Mr. J ustice D. Chatterjee and 
Mr. Justice Newbould. 
ANADI KRISHNA DUTTA AND OTHERS— 
t DEFSNDANTE— APPELLANTS” 
"versus 


PRIYA SANKAR MAJUMDAR AND OTHERS 


— PraiNTIFFS— RESPONDENTS. 

‘Civil Procedure Code (Act Yo 1908), О. XXIII, +. 
8— Compromise, alleged, enquiry into—Jurisdiction of 
Court—Persons conducting litigation, power of, to bind 
parties by compromise, 

-Where-one party alleges and the other denies 
that a pending suit has been settled by.a lawful 
agreement out of Court, the Court has power ёо 
decide the fact of such -settlement and, if the 
séttlament is established, to grant a decree in 
accordance therewith.  [p. 877, col. 1.) 

Brojodurladh Sinha v. Ramanath Ghose, 24 С. 908; 
1 0. W. N. 597 (Е. B.), referred to. 

From the fact that a party left the general 
conduct of the litigation to certain persons as his 
agents, it-canaot be inferred that he is bound to 
accept any terms of compromise that those persons 
may arrange. The implied authority of such 
persons extends only to their acting on behalf of the 
party so long as the litigation proceeds in the 
ordinary way, , bat they cannot consent to a decree 
on: ngae terms without special anthority, [p. 378, 
col, 1, 


Tarachand Sanarata v. Ohandra Sekhar Banerjee, 
12 O. W. М. охоу, referred to. 

Appeal against the order of the Subordi- 
nate Judge, Faridpore, dated the Ath June 
1913. 


Dr. D. N. Mitter and Babus Baikuntha Nath 
Mitter and Manindra Nath Banerjee, for the 
Appellants. 

Babus D. N. Ohakravartty and Surendra 
Kaimar Bose, for the Respondents. 


JUDGMENT. 


. NEwpourp, J.—This is an appeal against 
an order passed by the Subordinate Judge of 
Faridpore under Order XXIII, rule 3, of the 
Code of Civil Procedure, an order recording 
а. petitior of compromise. The plaintiffs in 
the suit in which this order was passed 
asked for a declaration that certain lands, 
described in the plaint by the numbers of 
the days in the settlement map, appertained 
to char darai, of which they claimed to 
be entitled to a  nine-annas odd share. 
They also asked for recovery of possession 
and mesne profits. There were originally 
16 defendants but defendant No. 16 died 
during the pendency of the suit and his 
three minor sons were substituted for 
him. All these defendants except defend- 
ants Nos. 3, 9 and 12 contested the suit. The 
plaintiffs’ right to the share claimed was not 
disputed. Ten issues were framed on the 
pleadings of the parties, but we are not con- 


cerned with these and they have not been 


included ‘in the paper-book, It is sufficient 
here to state thatthe important point in 
dispute between the parties was the boundary 
of char датаў. The suit was instituted on 
the 13th May 1910. Issues were framed 
on the 30th July 1910 and on the 23rd 
November 1910, a commission for local 
investigation was issued to Babu Jatindra 
Mohan Banerji, Civil Court Amin, Owing 
to the lands being under water most of the 
year and on account of the time taken t> 
substitute the beirs of defendant No, 16, 
the Amin did not commence work before 
the 20th January 1912, when he was directed 
by the Court to start work as soon as 
possible. After this the parties began to 
discuss terms of compromise. According to 
Babu Priya Sankar Majumdar the plaintiff 
No. 1, the son of Keshab Chandra Lahiri 
defendant No. 8 came with a proposal for 
compromise in Magh 1318. This plaintiff 
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expressed his willingness to compromise and 
arranged fora conference’ at which repre- 
sentatives of the plaintiffs and of the three 
different sets of defendants were present, 
The plaintiffs were represented by Nagendra 
Nath Banerjee, manager of plaintiff No. 1. 
The Sagar Kandi Datta Babus defendants Nos. 
1—7 were represented by Amin Ram Chandra 
Tarafdar and Sasadhar Sanyal, the Lahiri 
Babus defendants Nos. 8—13 were represent- 
by Tara Nath Ray, and the Parasadanga 
Babus defendants Nos. 14—15 (kha) were 
represented by Hem Chandra Majumdar. 
Apparently nothing was then settled. The 
parties filed a petition in Court on February 
15%, asking that the Amin’s work might 
be stopped as they were going to com- 
promise. After allowing a ten days’ ad- 
journment the Court refused to stop the 
Amin’s work any longer and this probably 
caused negotiations to be temporarily 
suspended: The Amin submitted his final 
report on the 12th August 1912. In the 
following month Hem Chandra Majumdar 
and Tara Nath Ray went to plaintiff No. 1 
and again proposed a compromise in accord- 
ance with the delineations in the Civil 
Court Amin’s map. The plaintiff No. 1 
refused to consent to this and asked them 
to bring their employers to him and to 
see whether they could come to terms on 
the basis of the settlement map. During 
the Christmas ` holidays of 1912, Hem 
Chandra .Majumdar and Tara Nath Ray 
again came to the first plaintiff and dis- 
eussed terms of compromise with: him but 
went away without giving any final word. 
After this terms of compromise were dis- 
cussed by the servants of the parties to the 
suit. Petitions for time to enable the 
parties to compromise were filed in Court 
on the 8rd December 1912, 20th January, 
4th February, 8rd and 10th March 1913. 
OF these petitions, only that of the 8га 
March contains any mention of terms of 
compromise. It is there stated that it had 
been settled that the boundaries of the disput- 
ed char dara? will be settled according to the 
Dearah Survey boundary line of 1865.69 as 
depicted in the map prepared at the recent 
Settlement survey and that settlement had 
noi been arrived at in certain other matters. 
A few days after the third March Nagendra 
Nath Banerjee manager of plaintiff No. 1, 
Priya Shankar Majumdar, camo to his master 


at his Caleutta residenee and told him that 
they were all. willing to compromise on the 
basis of the settlement map. Priya Sankar 
then sent two telegrams, one to Ranajit 
Lahiri, defendant No. 18, and the other 
to the manager of the Parasadanga Estate. 
Ranajit Lahiri only replied'and his telegram - 
Exhibit 4 was in the following terms: “We 
gave Tara Nath our terms if you agree 
compromise to be filed otherwise Taranath. 
to take further instructions. Ranajit.” 
The date of this telegram is the 8th March. 
On the 9th March there was a meeting of 
some of the Pleaders and the servants of 
the parties to discuss terms of compromise: 
The’ discussion took place at the basha of 
Hriday Nath Chakravarty, Pleader for the 
plaintiffs. Prosanna Kumar Roy, Plea ter for 
the Parasadanga and Lahiri defendants, and 
Tara Nath Ray, an Amin who was employed 
by all the defendants, were present on be- 
half of the defendants. Nagendra Nath 
Banerjee, the plaintiffs’ manager, Hriday Nath 
and Jogesh Chandra Chakravarty, plaintiffs’ 
Pleaders, Peary Banerjee muktear and other 
servants of the plaintiffs were present on 
the plaintiffs’ side. According to the 
plaintiffs’ case everything then was settled 
except the sum of money to be paid hy the 
defendants to the plaintiffs. About this the 
Pleader Prosanna Kumar Roy tock instruc- 
tions by telegraph from the defendant Renajit 
Lahiri and obtained his consent to increase 
the amount Rs. 2,200 previously settled to 
Rs. 2,500. On the 10th March Hem 
Chandra Majumdar, who was looking after 
the case on behalf of the Parasadanga de- 
fendants, was informed of the terms that 
had been settled the previous night and: 
eonsented to the application that was made 
to the Court for а further adjournment for 
seven days, ‘for writing out the solenama aud 
for the signature of the parties." On the 
night of thé 10th March 1913 there was 
another meeting at Hriday Nath Chakra- 
varty's basha and a draft of the solenama 
was prepared in the presence of Tara Nath 
Ray and Hem Chandra Majamdar This 
draft was shewn to the defendants’ Pleader 
Рго-яппа Kumar Roy on the llth or 12th 
March and he made some additions and 
alterations. A fair copy of the petition of 
compromise was prepared and als» two 
vakalutnamas embodying. the: terms. o£ the. 
settlement, The vakalutnama prepared. for 
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the plaintiffs was signed by them on the 
15th March 1918. The vakalutnama pre- 
pared for the defendants was not signed by 
them. On the 17th March, the date fixed 
for the hearing of the suit, both parties filed 
petitions in Court. The plaintiffs filed the 
petition of compromise that had been pre- 
pared and asked that, as the defendants 
would not sign it though they had agreed 
to it, the suit might be decreed according 
to its terms after taking evidence. The 
defendants’ ` petition was filed, we are told, 
before that of the plaintiffs but the point 
is immaterial. In it the defendants accused 
their agent Tara Nath Ray of acting 
beyond his powers and of having made 
misrepresentation to them when settling the 
terms of compromise. They objected to the 
statement in the petition of-the 3rd March 
that they agreed to accept the boundary 
line depicted in the Settlement map, but said 
they had no objection to the suit being 
decreed for the share claimed by the plaintiffs 
according to the boundary line shown in 
the case map prepared by the Civil Court 
Amin. The Court then proceeded to take 
evidense on the additional issue No. 11 only 
“whether a lawful compromise has been 
effected between the parties subsequent to 
the institution of the suit.” He granted a 
decree against the major defendants in the 
terms. of the draft petition of compromise 
filed by the plaintiffs. 
mino: defendants has been postponed pending 
the decision of this appeal. 


There can now be no doubt that when 
one party alleges and the other denies that 
a suit has been settled by a lawful agree- 
ment out of Court, the Court has- power 
to decide whether there has been such a 
settlement and, if this question of fact is 
dacided in the affirmative, to grant a decree 
in accordance with the agreement. The Full 
Bench decision of this Court to this. effect in 
the case of Brojodurladh Sinhav. Ramanath 
Ghose (1) has been now given effect to by the 
alterations made from the language of section 
375 of the Civil Procedure Code of 1882 in 
Order XXIII, rule 3, of the Code of 1908, 
On this question of fact whether a lawful 


-compromise had Беер · effected between the- 


parties to the suit, we are unable to agree 


` (1) 24 С. 905; 1 О, W, N. 597 (T, B.). 


The suit against the ' 


with the learned Subordinate Judge. So 
far as the factsas to the negotiations for 
ihe compromise are eoncerned, we think he 
has taken a correct view of the evidence 
and where there is any difference 
between the stories told by the plaintiffs 
and defendants’ witnesses, the evidence of 
the former is to be preferred. Bat where 
the lower Court has erred is in holding that 
the persons who were negotiating the terms 
of the compromise had power to bind the 
actual parties to the suit to accept the draft 
compromise prepared by them. His re- 
ference to the case of Tara Chand Samanta v. 
Chundra Sekhar Banerjee (2), as supporting 
his decision, shows that he has not appre- 
ciated this point. In. that case the Pleaders 
who effected the compromise were authorised 
to do so on their vakalutnama. In the 
present case none of the persons who took 
part in the negotiations were authorised to 
effect a compromise that was binding on the 
parties to the suit. The vakalutnamas of 
the Lahiriand Datta defendants contained 
no power to compromise. The Parasadanga 
Shaha Choudhry defendants filed two 
separate vakalutnamas, one executed by the 
defendants Nos. 15 and 16 which contained 
no power to compromise and another 
executed a month later by the same two 
defendants and also by defendant No. 14. 
This last empowers the Pleader accepting 
it “to file allsorts of solenamas, ete.” This 
vakalutnama was accepted by the Pleader 
Prosanna Kumar Roy on the 29th July 
1910, and it has not been suggested that 
this vakalutnama rendered his approval of 
the draft petition of compromise binding 
on all the defendants. It must be remem- 
bered that һе was not the retained Pleader 
of the Datta defendants. From the history 
given above of the negotiations with a view 
to compromise, it is clear that they never 
passed from the stage of negotiations to 
that of a finally settled compromise. The 
parties who took the principal part in these 
negotiations on the defendants’ side were 
Hanaít Chandra Lahiri defendant No. 13, 
Tara Nath Ray who worked as Amin for 
all the defendants and was the principal 
agent on behalf of all the defendants to 
look after their interests in Court during 
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this suit, Hem : Chandra: Majumdar naib 
of the, Parasadanga defendants and Prosanna 
Kumar Roy, ‘the Pleader of. the, Lahiri and 
Parasadanga defendants, Though all the 
defendants appear to have been, content, to 
leave the general ‘condact of the litigation 
to these persons, it cannot be inferred from 
this that they were bound to accept any 
terms of compromise that these persons 
might arrange. They had implied anthority 
to: act on, behalf of all the defendants so 
long. 88 the litigations proceeded in the 
ordinary way. But they could not consent 
to a decree against’ the defendants on 
arranged terms without special authority. 
This was recognised by the negotiating 
parties, as they arranged not only for a 
petition of compromise but also for special 
rakalutnamas embodying the terms of thiscom- 
promise. This shows that the terms arranged 
required the consent of the actual parties 
to the suit before they could be regarded 
аз finally ‘settled. Though we are not 
inclined to accept the reason given by Ranajit 
Chandra Lahiri for the failure of the com- 
promise at the last moment, the fact remains 
that some of the .defendants had the option 
of accepting or refusing the terms settled and 
were not bound to give any reason for their 
refusal. The terms settled were that all the 
plaintiffs and all the defendants should be 
bound by the compromise. Consequently if 
any of the, defendants refused to accept the 
terms Ranajit Chandra Lahiri.also would no 
longer be bound There is considerable force 
in the contention urged on behalf of the 
appellants that apart from the facts in dis- 
pute ‘they are not bound to ascept the com- 
promise, because it-is incomplete on account 
of there being minors among both the plaint- 
iffs and defendants. So far as the mivor 
defendants are concerned, they are expressly 
excluded from the compromise decree that 
has been passed and the.suit as against them 
remains pending. As regards the minor 
plaintiffs the consent of the Court was not 
taken to their joining in the compromise and 
they will be able, if they so wish, to have 
it set aside as against them when they come 
of age. . The consequence is that even if the 
terms settled are held to be binding on all 
the-major defendants, as held by the lower 
Courts, the decree passed is not in accordance 
with those terms since it does not finally 
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settle this litigation between all the parties 
to the suit. 

` We accordingly decree this appeal and 
reverse the order. of the lower Court passed 
under Order XXIII, rule 8, of the Code of 
Civil Procedure. The decree passed in the 
terms of the petition of compromise is seb 
aside and the suit will proceed against all 
the defendants. As we find that the appel- 
lants have misrepresented important facts we 
order the parties to bear their own costs in 
this appeal. t 

D. CHATTERJEE, J.— I agree. 
Appeal allowed. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Снуп, Arrear No. 68 or 1915. 
: March 1, 1916. 

Present: —Mr. Justice Maung Kin. 
AUN G AUNG HMIN AND, ANOTHER— 
DEFENDANTS— APPELLANTS 

versus š 


ов MONIANDY SERVAI—PrAINTIFF— ' 


RESPONDENT. 

Registration Act (XVI of 1908), s. 17 (1) (4) йй 

for one year at fixed rent, whether requires registration 
— Waste Land Grant Rules, whether binding on Courts 
of Justice. 
* The Waste Land Grant Rules are not binding on 
Courts of Justice. They are in the nature of con- 
ditions attached to the lease granted by the Govern- 
ment and are binding only between the grantee and 
the Government. They arc not rules which could 
be enforced against the grantee at the instance of 
the tenants. Their enforcement lies in the Govern- 
ment, the grantors. [р. 279, col. 2.] 

A lease for one year with a fixed rent is not a lease 
which can be construed as creating a tenancy from 
year to year, or reserving a yearly rent во as to require 
registration under section 17 (1) (d) of the. Registras 
tion Act. [p. 279, col. 2] 

Khuda Bakhsh v. Sheo Din, 8 A. 405; A. W. N. (1886) 
170 and Chintamanrav Mehendale v. Kashinath, 14 B. 
820, referred tọ. 

Mr.- Palit, for the Appellants. 


Mr. Doctor, for the Respondent. 


JUDGMENT.—Besides this appeal, there 
are 12 other appeals against the same re- 
spondent. They all arise out of cases of: 
a similar nature and it has been agreed 
that the other appeals shall be governed 
by the decision in this appeal. 

Plaintiff respondent’ із Ье registered pro- 
prietor of a piece of grant land known as 
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Grant No. 25 of Grant Kwin No. 11, 
Tawku Circle, Kungyaugon Township, the 
terms of the grant being governed by the 
Pegu Waste Land Grant Rules of 1865. 

Plaintiff alleges that he let portion of 
the grant land to tenants at rents vary- 
ing from 3$ baskets to 15 baskets of paddy 


per acre per annum; that up to the year: 


1912-18 the rent paid by the defendants 


was 35 baskets, and that for the year in. 


question the rent was_raised to 4 baskets 
with the consent of the defendants, and 
that on demand being made the defend- 
ants refused to pay the increased rate. 
He further alleged that, as required by 
rule 12 of the Waste Land Grant Rules, 
a yearly bond was executed by the defend- 
ants and that he issued a bill of demand 
on due date. The bond is the only docu- 
ment by which the defendants agreed to 
pay rerit. 

The defendants deny execution of the 
bond and any agreement to pay rent. 
They allege -that, as the plaintiff had by 
a written lease permitted them to work 
the land at an annual rent of Rs. 3, the 
plaintiff had no right to ask for an increased 
rate. š i 
The Court ‘of first instance held (1) that 
the defendants did not execute the. bond, 
(3) that being a bond it should have been 
attested and not having been , attested it 
was not admissible in evidence and (3) that 


the lease was invalid, as it had not been. 


registered; and upon these findings it dis- 
missed the suit. N 

The District Judge, in appeal, held that 
the document set up, Exhibit A, was not 
a bond but an agreement only, though 
described as a bond, that it was executed 
by the defendants, and upon these findings 
decreed the suit. ; 

This appeal is laid on the grounds (1) 
that the District. Court erred in holding 
. that the execution of the bond was proved; 
(2) that the District Court should have 
held that in the absence of a bill of de- 
mand, made out іп accordance with rule 12 
of the Waste Land Grant Rules, and the 
agreement for enhanced rate nob having 
been proved, no deeree for any rent could 
be passed in this suit; (3) that the lease 
filed by the defendants should have been 
held to be valid and binding on the plaint- 
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iff, and (4) that the District Court was 
otherwise wrong. f 

Now I do mot think the Waste Land 


Grant Rules are binding on the Courts of 
Justice. They are in the nature of conditions 
attached to the lease granted by the Gov. 
ernment and are binding only between the 
grantee and the Government. They are: 
not rules which could be enforced against 
the grantee at the instance of his tenants, 
Their enforcement lies in the Government, 
the grantors. Ido not, therefore, see how 
the absence of a written agreement could 
make any difference at all. 

It is not easy to follow the Township 
Judge where he held that Exhibit A being 
a bond must be attested, and, not being 
attested, it was not admissible in evidence, 
However that may be, I agree with the 
District Judge in holding that Exhibit A 
was a mere agreement, whereby the defend- 
ants promised to pay the increased rate 
sued for. Not being a lease from year to 
year or for a term exceeding one year, it 
need not be registered. But there is yet to 
be considered whether the lease is one re- 
serving a yearly rent within the meaning 
of section 17 (1) (d) The term fixed was 
one year and the rent fixed for the period 
was 4 baskets cf paddy per acre. In my 


. opinion, the lease is not one which can be 


construed as creating a tenancy from year 
to year. 

So on the authority of Khuda Bakhsh 
v. Sheo Din (1) and Chintamantrav Mehendale 
у. Kashinath (2) it must be held not to 
require registration. 

The evidence adduced to prove the exe. 
cution of the agreement has been reject- 
ed by the Township Judge, аз being that 
of interested persons all of whom are plaint- 
iff's clerks and of whom two are his 
Ido not think that in 
a matter of this sort the Judge's ground 
of rejection of their evidence is sound. І 
agree with the District Judge in accepting 
if. 

I may further say that, even if the 
Waste Land Grant Rules are binding on the 
Courts as requiring them to insist upon 


(1) 8 A 405; A. WW. N. (1856) 170, 
(2) 14 B. 320. 
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there being a written agreement, the agree. | 


ment which has been proved against the 
defendants is sufficient. There is no neces- 
sity for considering the 3rd ground of 
appeal, which has been answered by my 
views on grounds Nos, 1 and 2. 

The defendants have, therefore, failed upon 
all the grounds and their appeal is dis- 
missed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

S&coxp Огт, APPEAL, No. 2458 or 1913. 

April 21, 1916. 

Present:—Sir Donald Johnstone, Kr., 
Chief Judge, and Mr. Justice Shadi Lal. 
KHADIM HUSSAIN-—PLAINTIFF— 
APPELLANT 

versus . 
SHER MUHAMMAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Quastom —Succession, collateral—Widow, right of— 
Pathans of Basti Mitha, Jullundur District. 

Among the dominant tribes of the Jullundur Donb, 
there is a presumption in favour of the collateral 
succession of widows, and the onus of disproving 
such right lies on the party denying it, [p. 280, col. 2, 

Musemmat Aso v. Musammat Tabi, 77 Р. R. 1898, 
dissented from. 

Mrs, Stewart ү. Bank of Upper India, 34 Ind. Cas. 
932; 32 P. В. 1916, followed. 

Among Pathans of Basti Mitha, District Jullundur, 
the widow of a deceased proprietor is entitled to 
succeed to his collateral’s estate, in the same way as 
her deceased husband would have done if he had been 
living. [p. 380, col. 1; p. 381, col. 1.] 

Second appeal from the decree of the Divi- 
sional Judge, Jullundur, dated the 26th 
August 1913, affirming that of the Subordi- 
nate Judge, Ist class, Jullundur, dated the 
81st January 1918, decreeing the claim in 
part. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellant. 

Mr. Obedullah, for Respondents Nos. 10 and 
11, and Mr. Fazl-i- Hussain, for other Respond- 
ents. 

JUDGMENT.—The sole question for 
determination in this appeal is whether 
among the  Pathans of Basti Mitha, 
a subrub of  Jullundur City, the 
widow of a deceased proprietor is entitled to 
succeed to his collateral’s estate, in the same 
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way as her deceased husband wonld have 
done, if he had been living. The Courts 
below have answered the question in the 
affirmative, and after examining the evidence 
adduced by both the parties we have no 
hesitation in endorsing their view. 

A reference to the authorities cited under 
paragraph 11, Remark II, of Rattigan’s 
Digest c£ Customary Law, 8th Edition, shows 
that with the exception of Musammat Aso 
у. Musammat Tabi (1), which has been ex- 
pressly dissented from in subsequent judg- 
ments, all the published rulings, nearly 20 in 
number, are in favour of widows’ right of 
collateral succession, and the recent pronounce- 
ment on the subject is contained in the jadg- 
ment of a Division Bench of this Court 
reported as Mrs, Stewart v. Bank of Upper 
India (2), which relates to the Pathans of this 
very district. In this judgment the learned 
Judges, upon an examination of the previous 
authorities, came to the conclusion that among 
the dominant tribes of the Jullundur Doab 
there is a presumption in favour of the 
collateral succession of widows, and that the 
rulings referred to by them afforded a suffi- 
cient material for shifting the onus of dis. 
proving a widow's right of collateral succes- 
sion to the opposite party. 

Having regard to this exposition of the 


. Customary Law, with which we are in full 


accord, we think if would be an act of 
supererogation to deal with the previous 
rulings of this Court afresh. Suffice it to 
say that the onus is on the appellant to prove 
that the widow is not entitled to succeed 
collaterally and that the evidence in this 
ease is wholly insufficient to discharge this 
onus. 


The instances cited by both the 
parties have been fully examined by the 
Courts below, and do not require any 
elaborate discussion here. The appellant 
has adduced altogether nine precedents, two 
judicial, and seven mutation orders, O£ the 
judicial precedents No. 1 proceeds upon the 
authority of Musammat Aso v. Musammat 
Tab: (1) which, as observed already, has been 
expressly dissented from by this Court; and 
No, 2 does not deal directly with the point, and 
cannot, therefore, be of much assistance, As 


(1) 77 P. R. 1893. 
(2) 34 Ind. Cas, 932; 32 P. R. 1916, 
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regards the mutations, No. 7 is admittedly a 
case of voluntary renunciation of their rights 
by the widows, and No. 6 also appears to be 
ofthe same nature. No. 9 is а mutation 
effected in the absence of the widow, whose 
agent was a consenting party; and Nos. 5 and 
8 relate to Ansari Shetkhs who are governed, 
in many matters, by their personal law. Vide 
Muhammad Niaz-ud-Din Khan v. Muhammad 
Umar Khan (3) and Muhammad Umar Khan 
у. Muhammad Niaz-ud-Din Khan (4). Of 
the remaining two mutations, No. 4 does not 
help the plaintiff, as the widow deprived 
thereby had, it was alleged, instituted a suit 
to enforce her rights, and No. 3 is an instance 
in which the widow did not assert her right of 
succession, and the learned Divisional Judge 
is not wrong in presuming that it was the 
result of a family arrangement. 16 will thus 
be seen that the precedents cited by the 
appellant are allsusceptible of explanation, 
and that the majority of them are of no value 
whatsoever, Upon this slender material we 
are unable to hold that the appellant has 
discharged the onus which rested upon him. 
Per contra, there are four clear instances in 
favour of widows’ succession, two from the 
Jullundur District, and two from the neigh- 
bouring District of Hoshiarpur, the Pathans 
of which, itis to be noted, intermarry with 
the Pathans of the Basti in question and of 
cther Bastis situate near the town of 
Jullundur. pers 

The result is that, in the absence of satis- 
factory evidence to the contrary, the widow's 
right to succeed collaterally must be upheld. 
We accordingly confirm the decree of the 
lower Appellate Court, and dismiss the 
appeal with costs. : 
Appeal dismissed. 
(3) 1 P. R. 1907; 31 P. W. R. 1907. 


(4) 13 Ind. Cas. 344; (1912) M. W. N. 77; 11 M. L, 
T. 76; 6 P. W. R. 1912; 9 A. І. J. 187; 12 P. L В. 


1912; 22 M. L. J. 240; 16 C. W. N. 458; 14 Bom. L., 


R 182,39 C. 418; 126 Р. R. 1912; 15 0.1. J. 172; 39 
L A.19 lC). 
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LOWER BURMA CHIEF COURT. 
Оу, Rererence No, 8 or 1915. 
February 21, 19:6, 

Present: -- Sir Charles Fox, Kr., Chief 
Judge, Mr. Justice Twomey and 
Mr. Justice Robinson. 

MA CHO—PLAINTIFF 
versus 
MAUNG SEIN—DEFENDANT. 

Divorce Act (IF of 1869), ss. 10, 22—Dirorce— 
Judicial separation—Adultery—Desertion—Cruelty, 
ilegree of, required for divorce. 

To justify a decree for divorce, adultery of the 
husband coupled with desertion without reasonable 
cause for two years or upwards or adultery of the 
husband coupled with such cruelty as without adultery 
wonld entitle the wife to а divorce a mensa et thoro 
must be proved. The cruelty must be such as 
endangers life, limb or health, bodily or mental, or a 
reasonable apprehension of it. A single severe assault 
on account of a dispute as tu jewellery would scarcely 
amount to such cruelty, but adultery of the husband 
affords ground for granting a wife a decree for 
judicial separation. [p. 381, col. 2; p. 382, col. 1.] 


Mr. Wiltshire, for the Appellant. 
Mr. Palit, for the Respondent. 


JUDGMENT. 
‘Fox, C. J.—The suit was brought by an 


elderly Christian Karen woman against her 


husband, who is also a Christian Karen, for 
dissolution of their marriage on the ground 
of his having been guilty of adultery, and 
eruelty to her and having deserted her. 
Adultery was admitted by the husband; 
it is clear that the idea of marriage 
in Christendom - viz., the voluntary union 
for life of one-man with one woman to 
the exclusion of all others—has not much 
force with him. Some of his adulterous 
misbehaviour has been condoned by his 
wife, but she has not condoned his latest 
misbehaviour with one of her relations. She 
left the village where he lived abont October 
1913, and has refused to returnto him. Her 
petition was filed on the 23rd February 
1915. He did not contribute to her support 
during the interval. In his written 
statement the defendant said he had no 
objection to a divorce, but a marriage 
between Christians cannot be dissolved 
because the parties want it dissolved. To 
justify a decree for divorce in this case 
adultery of the husband coupled. with 
desertion without reasonable cause for two 
years or upwards, or adultery of the husband 
coupled with such cruelty as without 
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adultery would entitle the wife toa divorce 
a mensa et thoro, must be proved. The 
adultery of the husband is -established, but 
the requisite desertion is not. | ` 

The only question is whether the requisite 
cruelty has-been proved. 

The plaintiff said that the respondent 
had beaten her on six occasions and his 
beatings were severe on allof them. The 
-statement appears exaggerated, for even if 
he did beat her six times, the injuries caused 
appear io havé been cured witha little 
shampooing on most of the occasions.. Even 
about the worst treatment of her Ma Dun 
Zan, who saw it, merely said that he went a 
little too far. Ill-treatment corroborated by 
other witnesses occurred once in 1910, and 
once in September 1913, not long before 
she left the village. On both occasions 
quarrels over jewellery and money gave 
rise to it. The plaintiff accused the defend- 
ant of getting hold of the key of her box 
and taking her jewellery, and the defendant 
accused her of. concealing the jewellery and 
money which he wanted. His assault on 
her in September 1913 was undoubtedly 
Severe and degrading toan elderly woman, 
‚ but since the examination of her box 
must have convinced him that she was 


not keeping.the jewellery in the house, “his” 


conduet, with a view to force her to give it 
dp, would not be likely to be repeated “éven 
if she went back to live with him. There 
fa little likelihood of her doing this, or of 
his taking her back even if she were willing 


to go. 


* `The cruelty requisite to entitle a wife to a 
divorce a mensa et thoro must be such as en- 
dangers life, limb or health, bodily or merital, 
or à reasonable apprehension of it. This single 
severe assault on the plaintiff, considered 
in connection with the circumstances under 
which it was made, scarcely amounts to the 
requisite degree of cruelty. For this reason 
the decree for divorce cannot be confirmed, 
but as adultery of the husband affords 
ground for granting a wife a decree for 
judicial separation, she: is entitled to such 
decree which will accordingly be made. 


The order of the Divisional Court order: 
ing the defendant to pay the plaintiff Rs. 24 
a month as alimony from the date of institu- 
tion of. еви and also the plaintiff's costa 
appears just and it will stand. The defend- 
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ant must also pay her costs of the hearing 
in this Court; three gold mohurs allowed as 
Advocate’s fee. 

The question of permanent alimony should 
be dealt with by the Divisional Court under 
section 37 of the Act. | 

Twomey, J.—TL concur. 

ROEINSON, .J.—I concur. 

I . Reference answered 


PUNJAB CHIEF COURT. .. 
Sseconp Отт, APPEAL No. 675 or 1914, 
` May 31, 1916. . 3 
Present: —Mr. Justice Scott-Smith and 
Mr. Justice Broadway. ae 
SEWA SINGEFI—PLAINTIFF— APPELLANT 
versus > 
Musammat BHOLI AND orgggs —DEgFENDANTS 


— RESPONDENTS. | 

Civil Procedure Code Act Vof 1908), O. XLI, +. 27 
—Discretion, exercise of, by lower Appellate Court; 
interference with, by Chief Court—Government Ten ms 
(Punjab) Act IIT of 1898), acquisition of proprietary 
rights under, by widow of grantee. whether absolute 
property of widow—Gift, validity of. mS 
` Order XLI, rule 27, Civil Procedure Code, gives an 
Appellate Court discretionary power to admit addi. 
tionai evidence, and the Ohief Court will only interfere 
with the exercise of this discretion by a lower 
Appellate Court if it has been exercised improperly. 
[p. 8-8, col. 2.] , 

Government granted  abadkar rights ina certain 
land toa person under the Government Tenants 
Act, but the tenant died before he could acquire 
occupancy rights in the land, and it was mutated in 
the name of his widow, who arranged for its cultiva- 
tion and successively obtained ocoupancy- and pro: 
prietary rights therein: S š 

Hela, that the grant to the husband gave him no 
rights of any kind inthe land. He was a mere 
tenant-at-will:and only held that status at the time 
of his death.. By allowing the lands to be miutated 
in the name of the widow Government merely 
renewed the grant to her, and she in duo course, by 
complying with the necessary conditions, acquired 
proprietary rights in the land, and when she paid 
the necessary sum to Government she became the 
owner of the land inher own right, and could gift 
it to een she liked. [р. 883, col. 2; р. 334, 
col. |. F 

Kanshi Ram v. Jiwanun, 121 P. R. 1893, distinguished. 

Musammat Malap Kaur v. Hakim Singh, 28 Ird. 
Cas. 44l; 195 P. L. R. 1915; 8 P. R. 19:5, referred to. 


Second appeal from the decree of the 
Additional Divisional Judge, Shahpur 
Division, at Lyallpur, dated the 6th February 
1914, affirming that of the Subordinate 
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Judge, Ist class, Lyallpur, dated 31st July 
1913, dismissing the suit. 

Mr. Morton, for the Appellant. 

Mr. B, Bevan Petmam ani Lala 
Das, for the Respondents, 

JUDGMENT.—The facts of this case 
are simple. On or about the 28th August 
1896 one Uttam Singh жаз granted by 
Government abadkar rightsin certain lands 
comprised in square No. 55/56 situate in 
Chak No. 64, Jhang Branch. This grant was 
apparently made under Act III of 1893. 
Before Uttam Singh had acquired any 
oesupaney rights in this land he died (on 
the 2nd February 1898), leaving him sur- 
viving a widow Musammat Bholi and a 
daughter Musammat Nihal Kaur. 


Shankar 


Mutation was effected in favour of Musam- 
mat Bholi on the 29th June 1899, and 
she arranged for the cultivation of the land 
and on the 8th May 1903 was granted occu- 
pancy rights in the holding. . 

In 1912 she paid the necessary money 
to Government and aequired full proprietary 
rights in these lands. She then, on llth 
August 1912, made over the property ta 
her daughter Musammat Nihal Kaur, 


On the 23rd October 1912, one Sewa Singh, 
alleging that he was the adopted son of 
Bhagwan. Singh, a.brother of Uttam Singh, 
filed this present suit asking fora declaration 
that this alienation by Musammat Bholi in 
favour of Musammat Nibal Kaur was 
invalid and ineffective as against bim. 

The learned Subordinate Judge held that 
the lands in suit were the  self-acquired 
property of Musammat Bholi, who was, there- 
‘fore, entitled to make any disposition she 
wished with regard to them. Не dismissed 
‘the plaintiff's suit on the 3lst July 1913. 
“An appeal against" this order by Sewa 
Singh was dismissed on the 6th February 
1914 by the learned Additional Divisional 
Judge. 


Against this dismissal Sewa Singh has 
preferred this second appeal to this Court 
-and we have heard Mr. Morton on his 
behalf, while Mr. B. Bevan Petman has 
addressed us on behalf of Musammat Bholi. 
Mr. Morton has complained that a certain 
receipt which was tendered in evidence for 
the first time in the lower Appellate Court 


-was improperly rejected... os 
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: Order XLl, rule 27, Civil Procedure 
Code, gives the Court discretionary powers 
and we see no reason for thinking that 
these powers were improperly exercised. 

There it was alleged that certain admis- 
sions, made by Musammat Bholi relating to 
her reasons for making this gift to her 
daughter, have been omitted from considera- 
tion., We fail to see what bearing this 
has on the point at issue. | 

The real questicn in the case is whether 
inherited this property 
from her husband or has herself acquired 
it; if the latter, the gift by her cannot be 
challenged by Sewa Singh. Mr. Morton 
contends that as the land was originally 
granted to Uttam Singh, Musanmat Bholi 
has derived her right in it through and from 
him. The mere fact аё Uttam Singh was 
only a ` tenant-at-will, he urges, is of no 
importance, inasmuch as Musammat  Bholi 
would never have. been allowed to hold 


` the lands had’ she not been Uttam Singh’s 


widow.. Further, it is contended that if 
Musammat Bholi has bcught the pro: 
prietary rights out of the savings’ from 
the land, those rights must stil be held 


io haye been obtained through her husband. 


We were referred to Kanshi Ham v. 
Jiwanun (1), in which it was held that 
property acquired by a widow as repr sent- 
ing her deceased husband must be regarded 
as forming a part of the estate left by that 
husband. This, however, begs the question, 
as what we have to decide in this case is 
whether Musammat  Bholi acquired these 
lands in her own right or as representing 
her husband, Ib. is quite clear that the 
grant to Uttam Singh gave him no rights 
of any kind in these lands. He was a 
mere tenant-at-will and only held that status 
at the time of his death. By allowing the 
lands to be mutated in Musammat Bholi's 
name (Government merely renewed the 
grants to her, and she in due course, by 
complying with the necessary conditions, 
expending money and arranging for the 
proper management of the property, succes- 
sively acquired first occupancy and then 
proprietary rights in the lands in suit. 

In these circumstances we consider that 
when Musammat Bholi paid the necessary 


(1) 121 P, R, 1893. 
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sum to Government she became the owner 
of the land in her own right. 

Musammat Malap Kaur у. Hakim Singh 
(2), relied on by Mr. Petman, is in point 
and supports us in our view, as also do 
two unreported decisions of this Court, viz., 
pue Appeals Nos. 1256 of 1906 and 869 of 
1908. 

In the former & similar grant was made 
to one Gurdit Singh, who died without 
having acquired proprietary or other rights. 
He was succeeded by his son Wir Singh, 
who paid the necessary sum to Govern- 
ment and was granted proprietary rights. 
Wir Singh then sold the land so acquired, 
and his son brought a suit to have this sale 
declared invalid as against him, on the 
grounds that the preperty was “ancestral” 
and the sale without necessity. It was 
held that the property was not ancestral 
in the hands of Wir Singh as Gurdit 
' Singh was never its owner but only a 
Government tenant, Wir Singh himself 
being the person who had acquired the 
proprietorship. I 

In Civil Appeal No. 869 of 1908, the cireum- 
stances were similar. One Risaldar-Major 
Hira Singh had been granted land on the 
terms of a yeoman’s grant. He died with- 
ont having taken steps to convert his 
tenancy into a proprietary holding. On his 
death one-half of the lands were made over 
to his daughter, who subsequently acquired 
the proprietorship by purchase in due course. 
It was held that the daughter had acquired 
the land in her own right. 

It is obvious then that Sewa Singh cannot 
challenge the gift made by Musammat Bholi 
and we, therefore, dismiss this appeal with 
costs, 


Appeal dismissed. 
. (2) 28 Ind. Cas. 441; 8 P. R. 1916; 195 P, L. Б. 1915. 
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` MADRAS HIGH COURT. 

Стүш Revision Permios No. 884 or 1915. 
August 72, 1916. 
Present: — Mr. Justice Seshagiri Aiyar. 
Tug TALUK BOARD, KOVILPATTI, 
THROUGH THE PRESIDENT—Derenpayt — 
- PETITIONER 
versus 
JANAKIAMMAL —PrariNTIFF No. 2— 


RESPONDENT. 

Madras Local Boards Act (Mad. Act 
8. 117-E— License, grant of, for continuing 
market-— Fee, levy of, annual: y, legality of. 

Section 1.7-H of the Mairas Lo«al Boardg Act 
deals with two classes of markets markets in exist- 
ence at the time. the Madras Local Boards Act 
came into force, and markets to be opened after tho 
passing of the Act. [p. 384, col. 2.] 

Under sub.clause 1 read with clauses (8) and (5) 
of section 117. E of the Act, the levy of fee is autho- 
rized tor the continuance of x new private market 
provided it was opened after the Act came into 
force  [p. 385, col. 1.] 

The grant of а license enures fora period of one 
year on'y, and а daluk Board has power to demand 
a fee every year for the license. [p. 385, col. 1.] 


Petition, under section 25 of Act IX of 
1887, praying the High Court tc revise the 
decree of the Court of the Subordinate Judge, 
Е іп Small Cause Suit No. 26 of 

914. 


Mr. J. L. Rozario, for the Petitioner. 


Мт. K. P. Lakshmana Rao, for the Respond.’ 
ent. 


JUDGMENT.—I am unable to agree with 
the Subordinate Judge upon his construction 
of section 117-E of the Madras Local Boards 
Act. The section deals with two classes of 
markets—markets in existence at the time the 
Madras Local Boards Act came into force, 
and markets to be opened after the coming 
into operation of the Act. In sub-clause 
(3) of the section, the Local Boards are 
given a discretion to refuse a person license 
to open a new market or to grant him the 
license. That clause also lays down that 
if the market had already been in existence, 
the Local Boards have no option in the matter. 
They must grant а license to the person 
who proposes to open the market. Sub- 
clause (5) of the section makes it clear that 
any license granted under this section would 
expire at the end of the. financial year. for 
which it was granted. Prima facie, therefore, 
the grant of the license enures for one year 
only. If we look at sub-clause (1) of section 


V of 1884), 
new private 
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117.E, the positionis clear. That sub-clause 
says that where a new private market is to 
be opened, the Taluk Board may levy a fee 
not exceeding Rs. 100 perannum. The 
Subordinate Judge construes the clause 


to refer to a new market to be opened’ 


for the first time. The distinctionis between 
the market in existence at the time when the 
Act came into force and the market opened 
since the time the Act came into force and 
not between the market openedand continued 
after the Act came into force and the market to 
be opened after the Act came into force. If 
we read sub-clause (1) with sub-clauses (3) 
and (5), there can be no doubt that the levy 
of fee'is authorised for the continuance of 
the new private market as well, provided that 
it was opened after the Act came into force. 
In this view the Taluk Board is justified 
in demanding a fee every year for the 
license granted. 

l express no opinion on 
question argued by Mr, Rozario that the 
payment made by the licensee was a voluntary 
payment and that consequently~ no suit 
is maintainable to recover the fees. In the 
view I have takenof the meaning `of section 
117-Е, this suit does not He, and it should be 
dismissed. 


I reverse the decree of the Subordinate - 


Judge and dismissthe suit with costa throngh- 
out. 
Petition allowed; Suit dismissed, 
Y. R. Р. 


LOWER BURMA CHIEF COURT. 
Civit, MiscELsANEOUS APPRAL No. 123 
or 1914. 
August 23, 1915, 
Present:—Sir Charles ox, Kr., Chief Judge, 
aud Mr. Justice Parlett. 
MAUNG PO WIN — APPELLANT 
: versus 
MA TIN AND OTHERS —Responnents. 
Civil Procedure Code (Act V of 1908), ss. 54, 152, 
153—Evecution —A Uninistration suit, exzcution of 
decree in, method of —Dscre2, amandment of, e 
. The execution ofa decres in an adninistration 
suit cannot be carried oub by directing th» Jollastor 
under section 51, Civil @rəcədure Ood, to partition 
the estate, [р. 386, col. I.] ç 
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The correct method of the execution of such a 
decree is to appoint a Receiver to get in the 
debts, collect the moveable property and sell it or 
collect the proceeds of it if sold, and to collect 
money—also to sell the immoveable property, if 
necessary to do soto meet the charges and legal 
expenses payable out of the estate, the proceeds 
to be distributed amongst the heirs according to 
their shares. Гр. 386, cols. 1 & 2.] 

Section 54 only applies where the decree is for 
partition of land by what is known as metes and 
bounds, that is to say, where land held jointly but 
assessed to Government revenue as a whole is to 
be divided up into two or more plots or portions 
between the sharors, tu be held by them thenceforth 
separately. [p. 386, col. 1.] 


Mr. Villa, for the Appellant. 
Mr. B. Lentaigne, for the Respondents, 


JUDGMENT. 


Haernout, J. (February Bth, 1915.) —Ma Tin 
brought a suit to recover a sixth share of the 
estate of her deceased grandfather Maung 
Kwe Byu or its value, which she placed at the 
sum ot Rs. 2),671. Thesuit was brought in 
forma  pruperis. The other heirs of her 
grandfather were made defendants. The 
learned District Judge dealt with the snit as 
he would with an administration suit and 
finally passed a decree setting out the 
share that each heir was entitled to, and 
what the moveable and immoveable property 
of the deceased consisted of, with value or 
estimated value. The decree then on the 
basis of such valües set ont the value 
of each heir’s share. It ordered a Court- 
fee of Rs. 385 to be paid by Ma Tin 
and gave her the costs of her suit, which 
were to be deducted from the value of the 
estate before division. The other parties 
were to bear their own costs. Ma -Tin's 
costs became Rs. 385 plus Rs. 416-1-5 or 
Rs. 801-1-5, š 

Ma Tin then applied for execution and 
asked that the record be sent to the 


~ Collector with directions to partition the 


estate in accordance with the decree passed 


“and to put her in possession of her share. 


The application was evidently made under 
the provisions of section 54 of the Code 
of Civil Procedure, The Collector appointed 
the Superintendent of Land Records to 
carry out the division of the immoveable 
property. This officer worked out the value 
of the shares of the moveable and immoveable 
property after making allowance for the 
costs and then divided up the different 
holdings, also allowing to each a share of 
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the nioveable property. The District Judge 
accepted the division and an appeal is 
laid against this order. 

Counsel for respondents urges that the 
appeal is time-barred as the appeal should be 
taken to lie against the order sending the case 
to the Collector to effect a division. It seems 
to me that an appeal lay from the order 
of the District Judge accepting the pro- 
ceedings of the Superintendent of Land 
Records and in that case the appeal is not 
time-barred. 

In any case the Collector had nothing 
to do with the moveable property, bat I 
am of opinion that the execution was not 
‘one for action under section 54 of the 
Code of Civil Procedure at all. 

The decree was not in the form that it should 
have taken. The correct form is indicated 
by No. 17, Appendix D, of the First Schedule 
of the Civil’ Procedure Code. ‘he correct 
method of execution would appear to be 
to appoint a Receiver to get in. the debts, 
collect the па е and paddy and sell it, 
or collect the proceeds of them if sold, 
and to collect the money—also to sell the 
immoveable property, and then to divide 
up the proceeds according to the shares 
allotted by the District Judge after paying 
Ma Tin the costs allowed her by the 
decree. I would, therefore, set aside’ the 
order of the District Judge accepting the 
division of the Superintendent of Land 
Records passed in Execution Case No. 71 
of 1911 and direct him to proceed as seb 
out by me. 


I would give appellant the costs of this 


appeal—three gold mohurs, 

Although no appeal has been laid against 
the orders passed in Execution Case No. 
Al of 1914, they necessarily become cancelled 
in accordance with the order passed above. 

Fox, C. J.—I agree. Section 54 of the 
Civil Procedure Code only applies when 
the dseree is for the partition of land by 
what is known as metes and bounds, that 
is to say; where land held jointly but 
assessed to Government revenue as а 
whole is to be divided up into two or 
more plots or portions between the sharers 
io be held by them thenceforth separately, 
in which ease the plots or portions are 
thereafter separately assessed. 

Mr. Villa, for the Appellant. 
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Mr. Palit, for the Respondent. ' 
JUDGMENT. 

Fox, G. J.—This is an application to 
amend the decree- of this Court either under 
section 152 or section 153 of the Code of 
Civil Procedure, in so far asit directs 
immoveable property of the 
estate to be administered. In the petition ib 
is stated that all the parties including Maung 
Po Win, through his Advocate Mr. Chatterji, 
had expressed their desire that the lands 
should not be scld. Po Win denies that 
he engaged Mr. Chatterji to appear on 
his behalf and express a desire that the 
lands should notbe sold. He had all along 
objected to a partition of the properties, ani 
he objected to the so-called partition 
previously made, because the ‘most useless 
parts of the lands belonging to the estate 
had been allotted to him. Thé objection 
of other parties to sale of the lands can 
scarcely spring from а desire to retain 
aneestral lands, because their Pleader has 
frankly admitted before us that' some of 
them have already sold or mortgaged the 
lands allotted to them by the order which 
was set aside. This may possibly . cause 
difficulty in the proper distribution of the 
estate, but we cannot deal with this matter 
now. І 


Mr. Villa for Ро Win and Мт. Palit 
for the respondents consent to the decree 
being amended so that the second paragraph. 
shall read—‘‘and it is farther ordered that 
the District Judge do appoint a Receiver 
to get in the debts, collect the cattle and 
paddy and sell it, or collect the proceeds 
of them if sold, and to collect the money— 
also to sell the immoveable property, if 
necessary to do so to meet the charges 
and legal expenses payable out of the 
estate, the other immoveable properties to 
be distributed according to holdings amongst 
the heirs as the Judge shall direct after 
hearing the parties." 

As already noted, Po Win entirely objects 
to the allotments of holdings previously 
made and to the valuation put upon them, Ë 

In order to assist the Judge in coming 
to a decision -as to how the holdings 
should be allotted amongst the heirs, it 
may be remarked that one method of 
settling disputes of the sort which might 
possibly be resorted’ to would be to as. 
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certain, fist, through the Receiver or bailiff 
the probable value of each holding, and 
then to hold an auction confined to the 
heirs or to invite tenders from them with 
a view to ascertaining what amount each 
heir is willing to have debited against 
his or her share in the estate should a 
holding be allotted to him or her, and 
on the condition that the heir to whom a 
holding may be allotted must, before the 
land is transferred to him or her, pay 
into Court the difference between the 
amount bid or tendered by him or her 
and the value or amount of his or her share as 
ultimately ascertained, should the former 
amount exceed the. latter, and on ‘the 
understanding that each heir who wants 
land will be allotted a holding or holdings 
equal in number to the number allotted to 
another such heir so far as this can be done. 

We do not зау that a method such 
as this can be adopted in the present 
case in view of what we have been told 
has happened since the decree. 

The District Judge should hear the 
parties on question how the estate can 
best and most equitably be distributed, and 
then work out а method of doing this. 

PARLETT, J.—1 concur. 


MADRAS HIGH COURT. 
Ssconp Отуп, Arrear No. 1426 or 1914. 
; ` August 23, 1916. 
^ Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
RAMAN PANDITHAN—Derenpant No. 3 
— APPELLANT 
versus 
SATHA KUDUMBAN AND OTRERS— 
PrATNTIEF AND Derenpants Nos. 1, 2 AND 4 
— RESPONDENTS. 

Hindu Law—Mitakshara —Sons, liability of, for 
father’s debts—Sale by father—Award of sows shares 
on their claim for possession—Subsequent suit by vendee 
for refund of proportionate consideration, whether 
barred —Pious duty—Decree, form of—Civil Procecure 

* Qode (Act V of 1908), s. 62. 

Defendants’ father sold certain family property 
to plaintiff in discharge of a debt due by him 
to the vendee. Defendants brought a suit for pos- 
Session, alleging that the sale was not binding on 
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them, The Court found that the sale was good 
qua the father’s share and allotted to defendants 
their 5/6th share as on partition. Plaintiff 
brought the present suit for recovery of 5/6th 
of the consideration paid for the sale on tho 
ground that defendants were under a pious obliga- 
tion to discharge their father’s debt which was 
neither illegal nor immoral. Tho Court decreed 
the claim, making the assets of the father in de. 
fendants’ hands and their own joint family propertics 
liable for the decree: 

Held, (1) that, os all that was decided in the 
prior litigation was that 1/6th of the debt was wiped 
off by the sale, plaintiff was not precluded from 
litigating his right to a refund of the consideration 
to the extent that the sale was held invalid; [p. 
388, col. 2.] 

Shiam Lal v. Ganeshi Lal,28 A, 288; A. ҮҮ, N, (1900) 
83; 3 A. L. J. 10; Periasami Mudaliar у. Scetharama 
Chettiar, 27 M. 248 (F. B.); 14 M. L. J. 84, Zenamandra 
Papiah v. Lanka Subbasastrulu, 25 Ind. Cas. 396; 27 
M. L. J. 276; (1914) M. W. N. 616, referred to. 

Sivaganga Zemindar v. Lakshmana, 9 M. 188, dis. 
tinguished. | 

2) that the decree making the assets of defend- 
ants’ father and their own joint properties liable 
was perfectly legitimate under section 52, Civil Pro- 
cedure Code [р. 388, col. 1.] 

Devaguptapu Катеѕиататти v. Vadaddi Venkata- 
subha Rao, 24 Ind. Cas. 474: 86 M. 1120; 27 M. L. J. 
112; (1914) M. W. N. 742, referred to, 

The rule that a decree-debt against a father un- 
available to attach the family property furnishes 
a fresh cause of action against the sons, applies 
equally to an unliquidated claim for damages against 
the father. [р. 388, col. 2.] 

Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 151 of 1913, preferred against that 
of the Court of the District Munsif 
of Tinnevelly, in Original Suit No. 37 of 
1912. 

Mr. M. D. Devadoss, for the Appellant, 

Mr. C. S. Venkatachariar, for the Re- 


spondents. 


JUDGMENT.—The father of the de- 
fendants sold certain family properties to 
the plaintiff in 1894. The vendor died in 
1904. 'The defendants sued the plaintiff 
in 1905 for possession on the ground that 
the sale was not binding on them. The 
litigation went up to the High Court, and 
it was there decided that the sale qua the 
father's share was good, but that the 
defendants’ 5/6th share in the properties was 
not bound by it. With the consent of 
all the parties, the defendants were allotted 
their 5/6th share as on partition. 

“The present suit is to recover 5/6th of 
the consideration paid for the sale of 
1894, on the allegation that the considera- 
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tion failed to that extent, when the High 
Court held that the plaintiff was entitled 
to only 5/6th of the properties sold. The 
basis of the suit is the pious obligation 
of the defendants to discharge their father's 
debt which was neither illegal nor immoral. 
The Courts below have decreed the claim. 
Before dealing with the main point argued, 
‘we may dispose of some of the objections 
to the form of the decree. It was argued 
that if the foundation of the action is 
the failure of consideration, the plaintiff 
should not be allowed to retain 1/6th 
of the property as if it represented a sixth 
_of the debt, but that its value should be 
deducted from ‘the debt advanced to the 
father. The analogy of sections 14 and 15 
of the Specific Relief Act may assist this 


contention. But the point not having been . 
raised in the Courts below and the 
materials available for apportioning the 


value not being available, we must decline 
tc consider the question. 


The second objection is as to the phrasing 
of the decree. The decree as it stands 
makes the assets of the father in tlie hands 
of the defendants and their own, joint 
family properties liable for the decree. 
Whatever may have been the diffieulties in 
passing such a decree under section 234 of 
ihe old Code of Civil Procedure,it seems to 
us that under section 52 of the new Code, 
such а deeree is perfectly legitimate. See 
Devaguptapu Kameswaramma v. Vadadd? Ven- 
katasubba Rao (1). 


The main contention is that as the pro- 
perties in suit were exonerated from liability 
in the previous suit, the plaintiff is not 
entitled to any relief as against them in 
this suit. In the former litigation, the 
present plaintiff was defending his title, 
and he could not have legitimately advanced 
what, strictly speaking, would be a counter 
claim, a right to be paid any portion of the 
consideration in case the sale to any extent 
was held invalid. No doubt, Courts often, 
to prevent unnecessary litigation, adjust the 
rights of the parties by a consideration of 
what is generally termed “equities on 
setting aside a sale;" But it cannot be said 


(1) 24 Ind. Cas 474; 38 M. 1120; 27 M.L. J, 112 
(1914) М, W. К. 742, 
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that the plaintiff was bound to have put for- 
ward this defenee, and that his failure bars his 
agitating his right in a fresh suit. The general 
practice, on the other hand, is to permit 
such suits to be instituted. In Shiam Lal v. 
Ganesh Lal (2), in the creditor’s suit against 
both father and son, the son was held not 
liable and a deoree was passed against the 
father alone. On this decree, the joint 
family properties were attached. The son 
sued fora declaration that the: attachment 
would not bind his interests. The learned 
Judges held that unless the decree-debt of 
the father was illegal or immoral, the 
liability of the family property, on the 
theory of the pious obligation, could not be 
questioned. In Per/asami Mudaliar v. Seetha- 
rama Chettiar (3) a Full Bench of this Court 
held that a decree-debt against the father, 
which was held unavailable to attach the 
family property, would furnish a fresh cause 
of action for a suit against the sons. It was 
suggested that, whatever may be the rule of 
law in regard to a decree-debt, the same 
principle cannot apply to what in reality is 
an unliquidated claim for damages against 
the father. We are unable to accept 
this view. There was a debt due from .the 
father when the properties were sold. The 
sale was held in the last litigation to have 
wiped off one-sixth of that debt. The 5/6th 
remained uupaid. The present suit is to 
recover that portion of the debt. See also 
Zenamandra Papiah v. Lanka Subbasastrulu 
(4). The decision ‘in’ S?vaganga Zemindar 
v. Lakshmana (5) does not really help the 
appellants. The learned Judges held that, 
in that case, although the father purported 
to convey a full interest, he was not com- 
petent ta do so and that the vendee must be 
deemed to have purchased only the life- 
interest. In this view, the Hindu Law 
liability of the son did not arise. 

We hold, for the reasons already given, 
that tbe detrees of the Courts below are 
right and dismiss the second appeal with 
costs. 

Appeal dismissed. 

V.R.P. 

(2) 28 A. 288; A. W. N. (1906) 83; 3 A. L. J. 10. 

(3) 27 M. 243; (F. B.) 14 M. L. J. 84. 


" Пу Ind. Cas. 896; 27 M. L. J. 276; (1914) M. W. 
ay, о O. 


(5) 9 M. 188. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE Apesar No. 29 or 1915. 
March 28, 1916. 

Present: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips. 
KISSENDOSS—Derenpast No. 2— 
APPELLANT 
versus 
Tug KHATAU MAKANJEE SPINNING 
AND WEAVING COMPANY, Ілтр. —2. 


PLAINTIFFS- RESPONDENTS. _. 
Limitation Act IX of 19081, ss. 19, 21—Schedule of 
debts in insolvency petition, whether ‘acknowledg- 
ment’—Trsolvent, manager of joint family trade— 
Acknowledgment in schedule, whether binds other 
members—Hiudu Law—Partnership—Acknowledgment 
by insolvent partner, effect of. 


An insolvent, by entering a debt in the schedule 
to his petition in insolvency which he has to sign, 
makes a ‘sufficient acknowledgment of the debt 
to satisfy the provisions of section 19 of the Limita- 
tion Act; bul such an acknowledgment cannot be 
treated as one made by the insolvent on behalf 
of any one but himself in obedience to the statutory 
duty imposed upou him. [p. 391, eol. 1.] 


- Shrigopal Chiranjilal v. 
9 Ind. Cas. 944; 85 B. 383; 
followed. 


Dhanalal Ghasiram, 
18 Bom. L. В. 123, 


An acknowledgment in the schedule to an insol- 
vency petition by the manager of a joint Hindu 
family carrying on a joint trade will nob be binding on 
the other members. The proceedings being per. 
sonal to the insolvent, the signature cannot be 
treated either as made on behalf of the other 
members or as authorised by them. [p. 391, col. 2; 
р. 392, col. 1.) . 


Admissions of liability by a partner in his insolvency 
ce du not bind the ‘other partners, [p. 391, 
col. 1. 


Per Phillips, J~~An acknowledgment made by a 
partner in accordance with statutory provisions, 
and not in the ordinary course of business, cannot 
be presumed to have been made on the authority 
of 1 other partners and on their behalf. [p. 392, 
col. 1. 


Appeal from the judgment and decree of 
Mr. Justice Bakewell, in the exercise 
of the Ordinary Original Civil Jurisdiction 
of the High Court, in Suit No. 154 of 
1913. 


- FACTS are sufficiently clear from the 
following judgment of Mr. Justice Bakewell 
against which this appeal was preferred:— 

" Madhavadoss the Ist defendant, 
having failed in business in Bombay, 
came to Madras with a small capital and 


carried on business under the style of 
Madhavadoss Hansraj, the latter being his 
father’s name, which it is customary in his 
caste to add to a trader’s name. Defendants 
Nos. 2 to 6 are his sons. 16 may be pre- 
sumed that the capital which was saved from 
the hands of the Bombay creditors was 
ancestral -property of the family. 16 has 
been proved that defendants Nos. 2 to 4 took 
an active part in their father's business, 
either at Madrasor at various local branches, 
and that the 5th defendant attended the 
Madras shop sometimes but was also in the 
service of another firm, and that all the 
defendants lived asa joint family. The 6th 


defendant is a minor, 


Jt is, 1 think, clear that the business was 
carried оп for the benefit of all these 
defendants, that they shared the profita 
as a joint family, that they were all aware 
of and acquiesced in the carrying on of the 
business as a joint family concern, and they 
are, therefore, partners therein. None of 
the defendants, except the first defendant, 
has ventured to go into the witness-box, 
and, in my opinion, the Ist defendant's 
evidence is worthless. All the defendants, 
therefore, except the minor 6th defendant, 
are personally liable for the debts of the 
firm; and since ib has not been shown that 
there is any family property other than the 
capital employed in the firm, the 6th 
defendant will be liable to the extent of the 
assets of his family. 


The defendants’ firm acted as commission 
agents of the plaintiff company, but on 
17th August 1909 the plaintiffs made a 
complaint to the Presidency Magistrate 
against defendants Nos. 1,2 and 4 charging 
the lst defendant with criminal breach of 
trust, cheating and eriminal misappropriation, 
and the 2nd and 4th defendants with aiding 
and abetting the same, and no further 
business was done between the parties after 
that date. In my opinion, the conduet of 
the plaiutiffs shows thatthey repudiated the 
contract of agency and that the agency of 
the defendants accordingly terminated in 
1959. No doubt the rights and liabilities 
of the parties under the contract, or rather 
in respect of its breach, still continued; the 
plaintiffs could have sued the defendants 
for an account and the defendants migkt 
have sued the plaintiffs for not sending the 
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` goods; but the relationship of principal and 
agent was at an end. This suit was 
instituted on 4th July 1913 and is barred 
under Article 88 or 89 of the Limitation 
Act, unless the schedule of the lst defendant 
filed i in his petition in insolvency in December 
1911 is an acknowledgment of liability 
within the meaning of section 19. The 
schedule is a statement in writing of the 
first defendant’s liability signed by him and 
thus falls within the definition of an acknow- 
ledgment contained in that section, and the 
English oases as to acknowledgment by 
bankrupts do not apply. [See Shrigopal 
Ohtranjilal v. Dhanalal Ghasiram (1).] 

It is clear from decisions of this Court, 
by which I am bound, that before an 
acknowledgment signed by one partner can 
be held binding on the other members of 
- the firm, there must be evidence that in 
the course of business that partner had 
authority to sign the acknowledgment. 
[Nynapoa бетта? v. Veeran (2); Sheik Mohi- 
deen Sahib v. Ofcial- Assignee (3). ] Without 
the assistance of those decisions I should have 
inclined to the opinion that in a mercantile 
firm, a partner who actively carries on the 
business of his firm may be presumed to 
have authority to make payments on account 
and to make statements in ordinary business 
documents as to the state of accounts between 
the firm and its creditors [See Premji Ludha 
v. Dossa Docngersey (4)); but these-decisions 
show that there must be further evidence of 
the relations between the partners. “In the 
present case I think that such evidence is 
afforded by the fact that the first defendant 
was not only a partner, but also the manager 
of all the property of the persons constitut- 
ing the firm; since іп that capacity he had 
full power to make contracts, to settle 
accounts and make admissions as to the 
contractual liabilities of the family [See 
Bhasker Tatya Shet v. Vijalal Nathu (5).] 

After the first defendant had filed his 
petiticn in insolveney, some of his sons 
endeavoured to carry on the family business 
and an' attempt has been made to throw 
the whole of the previous liabilities of the 
family upon the Ist defendant. Theschedule 

(1) 9 Ind. Cas. 944; 13 Bom. L. R. 123; 35 B. 383, 
(2) 4 Ind. Cas. 722; 32 М. 428; 5 M. U. Т. 148, 

11 Ind. Cas. 382; 9 M. L, Т, 473; (1911) 1 M. W. 
N. 841. 

(4) 10 B. 358. 

(5) 17 B. 512, 


of the Ist defendant was one step in this 
attempt, and there can be no doubtthat it 
was filed with the cognizance and authority 
of the other defendants and with the intention 
of evading the demands of their creditors. 
For these reasons I hold that this suit is not 
barred by limitation. 


On 29th July 1909 the defendants assigned 
to the plaintiffs - certain specified debts and 
outstandings ^ ‘in part discharge of the amount 
due" and agreed to indemnify the plaintiffs 
“against all loss and damages and costs 
incurred” by the plaintiffs in recovery of 
the same, but tha plaintiffs were “to bear 
all the law and Court charges.” 


The last mentioned expenses would be 
recoverable in a successful suit, and I think 
the indemnity applied only to losses arising 
from defects in the property assigned. The 
previous words of the documents are clear 
that the property is assigned in part discharge 
of defendants’ liability, and I think that they 
must be allowed the amount of these out- 
standings, Rs. 11,182. There will accordingly 
be a decree for plaintiffs for Rs. 17,949-8.4, 
costs and interest from 4th July 1913 at 6 
per cent. 


The decree will be against defendants Nos. 
1 to 5 personally and against 6th defendant 
to the extent of the assets of the undivided 
family of the defendants. The suit abates 
as regards the deceased 17th defendant. 
Proceedings in execution of the decree 
against lst defendant will be stayed pending . 
the petition in insolvency. 

Counsel appeared for the Ist defendant 
and argued that he was an unnecessary party 
and was entitled to costs. Leave was 
given in the insolvency proceedings to join 
the Ist defendant in this suit possibly on 
the general principle that all the partners 
should be joined, and it cannot be said 
that he was an unnecessary party. Ifhe 
desired that any action should be taken 
in the suit for the benefit of his other 
creditors, he could have put the official 
assignee, who represents the creditors, in 
motion. 


` He is not entitled to costs. Costs will 
inelude the sum of Rs. 50 paid to guardian 
of 6th defendant. Costs of guardian - will 
be paid by plaintiffs and will be taxed, 
Vakil's fee at one-half regulation fee, 
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‘The Hon'ble Mr. S. Srinivasa Atyangar 
"(Advoeate, General) (with him Mr. P. 
Kandaswamt), for the Appellant. 

Mr. T. Rangachariar (with him Messrs. N. 
T. Shamanna, Grant and -Greatoren), for the 
Respondents. 


JUDGMENT. 


Wats, О. J.—This is a suit by the plaintiffs 
against the members of a joint trading 
family who acted as agents forthe plaintiffs. 
The suit was brought more than three years 
after the termination of the agency and is 
admittedly barred, unless there was anacknow- 
ledgment in writing by the defendants or 
their duly authorised agent to take the 
case out of the Statute. The only acknow- 
ledgment relied on is the schedule of 
liabilities signed by the Ist defendant, who 
was the managing member of the family, 
after presenting his petition in insolvency. 
The learned Judge on the evidence came to 
the conclusion that the petition was filed 
with the cognizance and authority of the 
other defendants and with the intention of 
evading the demands of their creditors and 


decreed the suit, and te: 2nd defendant has 


appealed 


It has recently -been held in Shri- 
gopal Ohiranitlal v. Dhanalal Ghasiram (1) 
and other cases that an insolvent by entering 
a debt inthe schedule which he has to sign 
makes a sufficient acknowledgment of the 
debt to satisfy the provisions of section 19 
of the Indian Limitation Act, though the 
Law in England is different, It is, however, 
quite another thing to treat such an acknow- 
ledgment as made by the insolvent, on behalf 
of any one but himself, in obedience to the 
statutory duty imposed upon him, and I see 
no reason for so holding. 


` In England the insolveney of a partner 


operates as a dissolution of the partnership- 


butnot so in India under the Contract 
Act, and an insolvent partner though his 
share had vested in the Official Assignee 
might conceivably continue to take part in 
the management of the business. Under 
section 21 of the Limitation Act however, one 
partner is not to be rendered liable by reason 
-only of a written acknowledgment signed by 
another partner, and the fact that a partner 
has been adjudicated an insolyent and has 
` jnconsequence filed a signed schedule of 


debis does not, in my opinion, raise any 
implication that he was authorised. to make 
that acknowledgment or did in fact make it 
on behalf of the other partners or of any one 
but himself, 


There may, I think, be circumstances 
which raise an implication of authority 
in one partner to bind the other 
partners by a written acknowledgment of 
indebtedness, but such implication can only 
extend to acknowledgments made in the. 
ordinary course of the partnership business and 
cannot be extended to acknowledgments made 
inthe éourse of such a purely personal matter 
as insolveney proceedings, where the insolvent 
cannot be considered as purporting to act on 
behalf of any one but himself. Similarly with 
regard to acknowledgments by the manag- 
ing member ofa joint Hindu family, it is 
well settled that a managing member has 
implied authority to make acknowledgments 
within the Statute, and it has been contended 
before us that the fact that he has been adju- 
dieated ап insolvent does not determine his 
position as managing member, or that at any 
rate he ray still be allowed to go on acting 
as managing member, as, ib is suggested, the 
evidence shows that he did in two cases and 
ifso the implieation of authority continued, 
Even supposing, however, that he could 
retain the position of managing member 
and the implied authority to make acknowledg= 
ments in the. ordinary course of the joint 
family business, I do not think that he can 
be considered to have been acting or authoris- 
ed to act under that implied authority in 
signing his schedule in the insolvency pro 
ceedings. Prima facie, as I have said, in so 
signing he is acting for himself and for him- 
self only under the statutory duty. The learn- 
ed Judge has drawn the inference that the 
object with which the petition was filed was 
to throw the whole of the previous liabilities 
on the Ist defendant and to enable the 
business to goon as before, and has drawn 
the further couclusion that the petition must 
have been filed with the cognizance and autho- 
rity of the other defendants. The proceed. 
ing was not, however, a proceeding on behalf 
of the other defendants or defendant on their 
authority but was the personal act of the 
Ist defendant and for the reasons already 
given, it seems to me, with great respect, the 
signature cannot be treated either as mady 
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on behalf of the other defendants or as in fact 
authorised by them. 

I would, therefore, allow the йды] as 
regards the appellant arid dismiss the suit 
asagainst the 2nd defendant with costs 
throughout as regards him. 

Parts, J.—The point on which the learn- 
ed Chief Justice has decided this appeal was 
not taken in the course of arguments, but a 
large number of reported cases were cited 
which do not seem to me to have any very 
definite bearing on the present case. 

If the .st defendant's acknowledgment had 
been made in the ordinary course of business, 
the question whether it was sufficient to 
bind the other defendants would have been 
one of-considerable difficulty, but taking it 
аз ап acknowledgment made in accordance 
with statutory provisions and not in the 


ordinary course of business, I agree that it . 


cannot be presumed to have been signed on 
the authority of the other defendants and оп 
their behalf, and concur in the order pro- 
posed, 
Appeal allowed. 
V. R. P. ` 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 367 or 1913. 
August 22, 1916. 

Present; —Mr. Justice N. R. Chatterjea and + 
Mr. Justice Sheepshanks. 
ANNADA MOHUN ROY CHOWDHURY 
—Pro forma DEgrENDANT No. 6— 
APPELLANT 
versus 
MANIRUDDIN MAHOMED AND otusrs— 
PLAINTIFF AND OTHER DEFENDANTS— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I Arts 61, 120— 

‘Payment,’ meaning of ~Contribution, suit foi Limita- 
tion applicable. 

Under Article 61 of the Limitation Act payment 
means payment either to the person to whom itis to be 
made or into Courton behalf of such person, and in the 
Jarter case limitation runs from the date on which 
the amount paid is accepted by the Court, and not 


‘from the date on which it is deposited in Court. [p. 


393, col. 1 ] 

Semble.—A suit by a tenant who deposits the 
amount of arent-decree against his co-tenants and 
thereby prevents the sale of the tenancy, against 
the co-tenants for contribution joining thereto the 
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landlord as a defendant, with a prayer that if the 
landlord had already received from the co-tenants the 
amount of rent payable by them. a decree may be 
made against him for the refund of the amount, is 
governed, in so far as the Jandlord is concerned,. not 
by Article 61, but by Article 120 of the Limitation 
Act. Üp. 392, col. 2.] 


Appeal against the order of the District 
Judge, Rangpur, dated the 19th June 
1918, reversing that of the Munsif, first 
Court, Nilphamari, dated the 27th June 
1912. 

Babu Bimal Chandra Das Gupta, 
Appellant. 

Babus Surendra Chandra Sen and Cwejendra 
Nath Mukherjee, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for contribution. It appears that 
the plaintiff held a jote jointly with defend. 
ants Nos. 1 to 5 and 7 under defendant No, 
6, who is the landlord. The plaintiif, how- 
ever, was not recognised as a tenant by 
defendant No. 6, who brought а suit for 
rent against defendants Nos. 1 to band 7 and 
obtained a decree. In exesution of that 
decree he attached the jote and the plaintiff 
thereupon deposited the decretal amount in 
Court and prevented the sale. He now 
brings this suit for contribution against 
defendants Nos. 1 to 5 and 7 in respect of 
the amount payable by them for their 
shares in the jote, and the defendant No. 6, 
the landlord, has also been joined in the 
suit on the ground that if he had already 
received the rent payable by the defendants 
Nos. 1 to 5 and 7 from them, a decree might 
be passed against defendant No. 6 for re- 
covery of the amount claimed minus the 
amount payable by the plaintiff i in respect 
of his share. 

Thé Court of first instance dismissed the 
suit on the ground of limitation. On 
appeal that decree was reversed and the 
case was remanded to the first Court for 
trial on the merits. Defendant No. 6 alone 
has appealed to this Court. 

It is contended on his behalf that Article 
61 of the Limitation Act is applicable to the 
suit and not Article 120. We are of opinion 
that Article 61 cannot apply to the case as 
against defendant No. 6, that Article being 
applicable only to a suit “for money pay- . 
able to the plaintiff for money -paid for 
the defendant.” There was no money paid 
by the plaintiff for the defendant No. 6 and 
so far as.he is concerned, that Article does 


for the 


=> 
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not apply. It is contended, however, that he 
can set up the plea of limitation applicable 
to the other defendants and that as far as 
they are concerred Article 61 applies. No 
doubt, it is open to one of several defendants 
to appeal from the whole decree where the 
decree appealed from proceeds upon a 
ground common to all the defendants. Here 
the cause of action against defendant No. 6 
appears to be different from that against the 
other defendants. But even if it were open to 
defendant No. 6 to set up that Article, we 
do not think that that Article would bar 
the suit. The period of limitation under 
that Article rans from the date on which the 
money is paid. In the present case the 
deposit was made on the 5th November 
1908 by the plaintiff in Court with an 
application to the effect that the money might 
be paid over to the decree-holder, The 
Court did not pass any order upon that 
application on that day, apparently because 
it was made inthe absence of the decree- 
holders! Pleaders, and the Court directed the 
` matter to stand over till the 14th. November 
for orders. On that day no objection having 
been made to the deposit the Court direct- 
ed the amount to be received, and held 
that the decree had been fully satisfied. We 
think that there was no payment of 
the money until the Court accepted the money 
on the 14th November. 

It: is contended on behalf of the appel. 
lant that there was payment as soon as 
the money was deposited. 

But so long as it was not accepted by 
the Court, it was open to the plaintiff to 
withdraw the deposit and we do not think 
that the plaintiff could have sued the 
defendants for contribution before the second 
order was made bythe Court on the 14th 
‘November. We think that the payment 
under Article 61 means payment either to 
the person to whom it is to be made or 
into Court on behalf of such persor, and 
such payment was made only on the 14th 
November. 


In any view of the case, therefore, the 
order of the Court below is right and 
this appeal must be dismissed with costs, 
the hearing-fee being assessed at one 
gold mohur. : 
` Appeal dismissed. 
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MADRAS HIGH COURT. 
Ѕесохр Оти, Arrear No. 159 or 1915. 
April ]8, 1916. 
Present:—Mr. Justice Bakewell and 
Mr, Justice Napier. 
MARUTHAI GOUNDAN AND ANOTHER— 
DEFENDANTS— ÁPPELLANTS— 

versus ` 


DASAPPA GOUNDAN AND OTHERS— 


PLAINTIFES— RESPONDENTS, 
Transfer of Property Act (IV of 882), s. 58 (c)-— 
eMortgage by conditional sale, essentials vf—Sale with 
contemporaneous agreement for veconveyance, when 
constitutes mortgage— Document, construction of ~- 
Intention of parties. 

In construing section 58 (c) of ths Tranefer of 
Property Act the words ‘mortgagor’ and ‘mortgaged 
property’ cannot be read as ‘transferor’ and “pro. 
perty transferred. The sub-section does not so 
much define the circumstances that create & mort. 
gag» as provide that, where there is something 
which is in essence a mortgage, it shall not become 
or be treated asa sale merely by reason of the fact 
thatitis ostensibly a sale, Гр. 394, col. 2; р. 395,col. 1.] 

To constitute a transaction a mortgage it is 
essential that there shonld be payment of money 
advanced and transfer ofan interest by way of 
security, and where these two conditions exist, the 
transaction does not become asale by reason of the 
form. The person who seeks to make the transaction 
a moltgage must bogin by showing that there is a 
mortgagor and mortgaged property within the 
meaning of section 58 (a). For that purpose the 
document must be construed and the intention of the 
parties looked to. [p. 395, col. 1.] 

Whether a transaction constitutes a sale ог a mort. 
gage is a question of law. [p. 394, col. 2.] 

Plaintiffs sola to defendants some plots of land 
for their full market value on 24th August 1891. By 
an instrument of even date the defendant agreed 
to reconyey the lands to the plaintiffs or their 
heirs on payment of the “price atthe beginning of 
the cultivation season of unv year within four years 
from this date.” Part of the sale price. was applied 
in fall discharge of a previous mo:tgage-debt due 
by the plaintiffs to the defendant. In 1912 plaintifts 
sued for redemption: 

Held, that the transaction was not a mortgage but 
an absolute sale. [p. 394, col. 1; p. 395, col. 1.] 


Second appeal against the decree of the 
District Court, Coimbatore, in Appeal Suit 
No. 111 of 1914, preferred against the pre- 
liminary decree of the Court of the Additional 
District Munsif, Coimbatore, in Original 
Suit No. 1207 of 1912. 

Mr. C. P. Ramaswani 
Appellant. 

Mr. V. C. Seshachariar, for the. Respond- 
ents. | 


Atyar, for the 


JUDGMENT. 


BAKEWELL, J.—The question in this case 
is whether 8 salé-deed and’ an agreement 
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executed on the same day constitute & mort- 
gage by conditional sale. The sale-deed is 
not only an absolute conveyance of the pro- 
perty but contains recitals which show an 
intention to extinguish a prior mortgage be- 
tween the same parties, and to discharge the 
vendors’ -obligations to other parties, and 
a statement that the sale price is the “pro- 
per current market value?” of the land. 

These provisions are inconsistent with an 
intention that the transfer was for the 
purpose of securing the payment of money 
advanced by way of loan [Transfer of Pro- 
perty Act, 1882, section 58 (a) ] 


The agreement for re-conveyance states 
that the appellants’ father had purchased 
the property for Rs. 1,500 and provides that 

“if you or your Ок ог your heirs should 
pay the aforesaid amount at the beginning 
of the cultivation season of any year within 
four years from this- day, I shall re-convey 
the lands to you by means of а sale-deed in 
accordance with that executed in my. favour.” 


The learned Vakil for the appellants has 
relied upon the facts that patta was brans- 
ferred into the name of the purchaser 
and he bas been paying kisi; but these ceir- 
Gumstances, as well as the period of the 
year fixed by the agreement for re-convey- 
апсе, are consistent with a mortgage with 
possession equally with an absolute sale. 
The fact that no power is reserved to.the ap- 
pellants’ father for the recovery of the sale 
price or interest is also consistent with 
a usufructuary mortgage in which the rents 
and profits are received in lieu of interest 
and the debtor is not to be personally liable, 

The learned Vakil also relies upon the 
fact that the present suit was not brought 
until 2) years after the transaction, which 
certainly goes to show that the parties 
regarded it as having been concluded by 
the expiration of the period mentioned in 
the agreement for re-conveyance. 


: 1 do not think that any of the circum- 
stances of the case indicate an intention 
that there. should be the relationship of 
debtor and creditor between the parties, or 
that the property should be security for a 
debt, and, on the other hand, the terms of 
the documents themselves indicate that a 
subsisting debt was extinguished and that 
the iransaótion was an absolute sale. 
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The fact that there appears to have been 
no margin between the sale price and the 
actual market value of the property goes 
to show that the appellants' father at all 
events did not regard the transaction mere- 
ly as securing to him the re-payment of 
an advance. 

Whether the transaetion constituted a sale 
or a mortgage is, I think, a question of law, 
and I would allow the appeal and dismiss the 
plaintiffs ! suit with costs throughout. 

NAPIER, J.—I agree and only wish to add 
afew words with regard to what I consider 
to be the proper method of approaching the 
consideration of this question on the con- 
struction of the Transfer of Property Act. 
The section dealing with mortgage by con- 
ditional sale is part of section 58, the very. 
first section of Chapter IV, which actually 
defines what is a mortgage. Section 58 
begins by stating that a mortgage is the 
transfer of an interest in specific immove- 
able property for the purpose of securing 


the payment of money advanced. It then 
proceeds fo define transferor’ and trans- 
feree’ and ‘mortgage money’: Then we 


get sub-clause (e), which is “where the 
mortgagor ostensibly sells the mortgaged pro- - 
perty (on three conditions mentioned there- 
in), the transaction is called a mcrtgage by 
conditional sale.” Mr, Seshachariar wishes 
us to construe this sub-section as intending 
to lay down that sales with agreements to 
re-sell are presumably mortgages. If that 
had been the intention, Í think, it would have 
been perfectly easy for the Legislature to pro- 
vide that where there was a sale, and, either 
contemporaneously or so shortly afterwards 
аз to be part of the same transaction, an 
agreement to re-sell, that transaction should, 
in fact, be a mortgage. But the Legisla- 
ture has not used any words which are at: 
all apt to any sueh construction, On the 
sontrary the words ‘mortgagor’ and "mort- 
gaged property’ are used in the sub-section. 
Now, 16 is obvious that, in construing sub- 
clause (c) containing these words, we must 
look back tothe earlier part of the section and 
ascertain what is meant by ‘mortgagor’ and 
what is meant by ‘mortgaged property’ , and 
it is not permissible to do what I think Mr, - 
Seshachariar’s argument really tends to, 
namely, toscratch ont the word ‘mortgagor’ 
and insert ‘transferor’ and scratch out the 
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word ‘mortgaged? and insert ‘transferred’. 
If that could be done, we should get the 
language, "where the transferor ostensibly 
sells the transferred property", and some 
argument might then be based on the fact 
that the nature of the transaction was not 
already stated; but we must give weight to 
these two words with thé result that the 
section assumes that these conditions will 
only apply where there is, in fact, a mort- 
gagor and where there is, in fact, mortgaged 
property and we cannot transliterate them 
into ‘transferor’ and ‘transferred property’, 
It necessarily follows, therefore, that what 
the sub-section is doing is not so much defin- 
ing the circumstances that create a mortgage 
as providing that, where there is something 
which is in essence a mortgage, it shall not 
become or be treated as a sale merely by 
reason of the fact that it is ostensibly a sale, 
and that to my mind is the real meaning 
of this section. It begins by assuming a 
mortgage, in which it is essential that there 
should be payment of money advanced and 
transfer of an interest by way of security, 
and where those two conditions do exist—and 
they must necessarily exist if we wish.to 
give a proper meaning of the words mort- 
gagor’ and ‘mortgaged’—then the transaction 
does not become a sale by reason of the 
form. If that be so, then the language of 
the Act goes a great deal further than the 
original principles which are laid down in 
‘Bhagwan Sahai v. Bhagwan Din (1). 


The person who seeks to make the transac- 
tion a mortgage must begin by showing that 
there is a mortgagor and mortgaged property 
within the meaning of section 58 (a). For 
that purpose we must construe the 
document and look to what was the inten- 
tion of the parties, and once it is shown 
that there is no real purchase-money but 
only money advanced, ete., and the transfer 
is intended to be for the purpose of 
securing payment, etc., the form becomes 
immaterial and the transaction becomes a 
mortgage. 1 agree with my learned brother 
on the facts of this case that there is 
nothing to show any intention to create a 
mortgage and that the “fransaction is an 
outright sale, nothing to show that, at the 
time when that document, which is on the 


(1) 12 A. 887 (P. C. 17 . A. 98; 6 San Р. C, J. 557, 
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faca of ita sale, was brought into existence, 
there was a рэгзоп who соці be called 
by virtue of that document a mortgagor, or 
that document together with the counterpart 
was intended to create a mortgage of the 
property. ` 

Baxeweut, J.—I entirely agree with my 
learned brother in his construction of section 
58 of the Transfer of Property Act. 


Аррзаї allowed; Suit dismissed. 
Y. R. т. : 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civit APPBAL №, 2 or 1915. 
June 9, 1916, 

Fresent: — Mr. Justice Ormond and 
Mr, Justice Twomey. 

MAUNG TUN U—PratxTIFF— 
APPELLANT 
versus 
MAUNG PO THAUNG AND ANOTHER — 
D&rENDANTS—-RESPONDENTS. 

Transfer of Property Act (IV of 1882), ». 58— Trans- 
fer for good consideration but defeating one creditor, 
whether voidable. 

A. transfer of property made for good consideration 
is not voidable under section 53 of the Transfer of 
Property Act even if madeinorder to dofeat a 
creditor. [p. 396, col 1.] 

San Dun v. Mein Gale, 8 L. B. R. 188, referrod to, 


Mr. Lambert, for the Appellant. 
Maung Thin, for the Respondent. 


JUDGMENT.— The plaintiff-appellant, 
Tun U, filed a suit for money against Tha 
Aing. He obtained an interim injunction 
before decree against Tha Aing restraining 
him from alienating certain land. His 
‘application was granted on the 19th August 
1913, but the order was not formally signed 
until the 22nd August. On the 20th August 
Tha Aing transferred these lands to the 
defendant, Po Thaung. Plaintiff sabsequent- 
ly got a decree in his suit and attached 
the land. The defendant then applied and 
obtained an order for the removal of the 
attachment. The plaintiff then filed the 
present suit for a declaration that he had 
the right toattach the land. The question, 
therefore, is, was the transfer to Po Thaung 
of the 20th August good or bad. Both 
the lower Courts have found, and we think 
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rightly, that the transfer to Po Thaung was 
а bona fide transaction and for good 
consideration. The District Court gave the 
plaintiff a decree because the defendant 
knew, at the time, of the plaintiff's applica- 
tion for an injunction and of the order made 
thereon. But the Divisional Court dismissed 
the suit on the ground that even if the 
injunction had been signed before the 
transfer had been made by Tha Aing to 
Po Thaung, that transfer would not be 
rendered void by the fact that the injunction 

‘ was then in force; and that even if the 
transfer was made in order to defeat one 
creditor, the plaintiff, - nevertheless, 
if it was made for good consideration, it is 
not void under section 53 of the Transfer 
of Property Act, and the Divisional Judge 
refers to the decision in San Dun v. Mein 
Gale (1). The jcdgment of the Divisional 
Judge is, in our opinion, correct and we have 
nothing further to add to it. This appeal 
is dismissed with costs. 


Appeal dismissed. 
(1) 3 L. B. R. 188. 


ALLAHABAD HIGH COURT. 
Seconp Civi АРРЕА No. 529 or 1915, 
May 9, 1916. 
Present: — Mr. Justice Rafique. 
SARU P-—PriINTIFF— APPELLANT 


е versus 
KUNDAR AND OTHERS — DEFENDANTS— 
RESPONDENTS. 


Appeul—Remand, order of, appeal from —Suit of 
Small Cause Court nature—Appeal, maintainability 
of —Civil Procedure Code (Act V of 1903), s. 102, O. 
XLI, v. 23, О. XLII, cl. (u). 

No appeal lies from an order of remand 
passed by the lower Appellate Court in a suit of 
the nature cognizable by a Small Cause Oourt. 


Second appeal from the decision , of 
the District Judge, Farrukhabad, dated the 
8th January 1915. 

Mr. Bhagwati Shankar, for the Appellant, 

Mr. S. D. Sinha, for the Respondents. 

JUDGMENT.- This appeal, which is 
described as a second appeal, is really a 
first appeal from an order of remand. It 
appears that the plaintiff-appellant sued for 
the recovery of Rs. 1/0 as damages, on 
the allegation that he had been stopped 
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from sinking a well by the defendant- 
respondent which resulted in the loss of 
Rs. 100 to the plaintiff‘appellant. Both 
parties agreed in the Conrt of first instance 
toabide by the statement of one Nasir-ud-din, 
а ziladar of the Court of Wards of the, 
Estate of Tirwa. Tha learned Munsif 
on the evidence of  Nasir.ud.din awarded 
Rs. 25 as damages to the plaintiff. On 
appeal the learned Judge ‘remanded the 
case under Order XUI, rule 23. The plaintiff 
has come up in appeal and challenges the 
order of remand. A preliminary objection 
is taken оп behalf of the respondent to 
the effect that no appeal Hes to this Court. 
argument is that the suit of the 
plaintiff is a suit of Small Cause Court 
nature, in which only one appeal is allowed 
according to- section 102 of the Code of 
Civil Procedure and under Order XLIII, 
clanse (u), an appeal from an order under 
rule 23 of Order XLI is allowed only in 
a case where an appeal would lie from 
the decree of the Appellate Court. .In the 


present case no second appeal lies and, 
therefore, the order of remand is not 
appealable, The . contention for the re- 


Spondent is, in my opinion, correct and 
must be sustained. The learned Vakil for 
the plaintiff-appellant, however, asked this 
Court to treat his appeal as an application 
in revision. He contends that the lower 
Appellate Court had nojurisdiction to remand 
the case under Order XLI, rule 23, inasmuch 
asthe decree of the first Court was not 
based on а decision оп a preliminary 
point. Ido not think the plaintiff-appellant 
ig entitled to have his appeal heard asa 
revision, but even if I were to concede 
to him the indulgence he asked for I do 
not think his contention is correct. The 
learned Munsif did not decide the case on 
the merits but decided on the evidence. of 
Nasir-ud-din at the suggestion of the parties, 
The evidence of Nasir-ud-din, as pointed 
ont by the learned Judge, is inconclusive. 
The order of remand, therefore, was not, in 
my opinion, without jurisdiction. The appeal 
fails and is dismissed with costs. 


Appeal dismissed, | 
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ALLAHABAD. HIGH COURT. 
Execotion Seconp CIvIL Аррваг No. 1027 
ОЕ 1915. 

April 5, 1916. 

Present; —Mr. Justice Piggott and 
Mr. Justice Walsb. 

SURAJ BHAN AND OTHERS—DECREE- 
HOLDERS—A PPELLANTS 
Versus, 

Tas BOOT asp EQUIPMENT FACTORY 
—JUDGMENT- DEBTORS— RESPONDENTS. 

Companies Act (VII of 1913), в. 207, cl. (1), scope от 
—Voluntary liquidation—Execntion proceedings, stay 
of-—Jurisdiction—Procedure, 

Section 207,clause (1), of the Companies Act is 
not in itself a statutory bar to the progress of an 
execution proceeding against a Company gone into 
voluntary liquidation, unless and until an order has 
been obtained from a Court having jurisdiction 
under the Companies Act: either for winding-up or 
for stay of proceedings, and the liquidator or any 
other creditor dissatisfied with the action.taken by 
a decree-holder is entitled to move the Court having 
jurisdiction under the Companies Act. [р. 397, col. 2; 
p. 398, col. 1.] - 

Execution second appeal from a decree 
of the District Judge, Agra. 

Mr. Peary Lal Banerji fcr the pellant: 

Mr. P. М. Banerji, (with him Mr, L. M. 
Banerji), for the Respondents, 


JUDGMENT, 

Piacort, J.—This is an appeal by the 
decree-holders in an execution case. The 
judgment-cebtor is a Company registered 
under the Indian Companies Act (Act VI 
of 1913). For purposes of this appeal we 
may take it that this Company has gone 
into voluntary liquidation. The Court of 
first instance held that this circumstance 
afforded no reason for staying execution 
of the decree, but this decision has been 
reversed by the District Judge on appeal. 
In the Indian Companies Act (VII of 
1913) there is no statutory provision as 
to stay of suits or other legal proceedings 
in the case ot a Company which has gone 
into voluntary - liquidation, corresponding to 
-the provisions of section 171 of the Act 
with regard to the consequences of a wind- 
ing up order. The learned District Jndge 
points out that it would be cpen to the 
present decree-holders to obtain a winding- 
up order and assumes that this circumstance 
is in itself sufficient to deprive them of 
their remedy by way of execution. We 
have been referred to the provisions of 
section 207, clause (1), of thé Aet, It is 
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there laid down that one of the consequeuces 
which ensues on the voluntary winding-up 
of a Company is that its assets shall be 
applied in satisfaction of all its liabilities 
part passu. These words lay down a 
direction for the guidance of the liquidator 
and confer certain rights оп all the 
creditors, The question, however, is, on 
whom does.the burden lie under the cir- 
cumstances now before us of moving the 
Court, which has jurisdiction under the 
Indian Companies Act, to take action with 
a view to enforcing these provisions? 
Undoubtedly the liquidator, or any other 
creditor dissatisfied with the action taken 
by the present decres-holders, would be 
entitled to move the Court having juris. 
diction under the Companies Act; but the 
mere existence of this provision in section 


. 207, clause :1), does not seem to operate in 


itself as a statutory bar to the progress 
of the execution proceedings, unless and 
until an order has been obtained from a 
Court having jurisdiction under the 
Companies Act, either for winding-up, or for 
stay of proceedings. The practical 
importance of the above consideration 
seems to beillustrated by the facts of the 
present case. The debtor Company purports 
to have gone into voluntary liquidation, and 
it has at the same time taken certain 
steps, the object of which would seem to 
be to leave it doubtful whether the Court 
which would have jurisdiction over the 
affairs of this particular Company under 
section 3 of Act VIL of 1913 should be 
this Court or the Calcutta High Court, 
In argument it was conceded before us that 
this Court would have jurisdiction: but 
there has been no formal application to this 
Court by the liquidator, or by any other 
person concerned іп the affairs of this 
Company, which would have the effect of 
binding such applicant to an admission 
that this Court was the proper Court to 
exercise jurisdiction. It seems to me, 
therefore, under the circumstances that the 
proper order to pass is one setting aside 
the order of the District Judge and 
returning the execution case to the Court 
of first instance, with directions to proceed 
with the execution, unless and until those 
proceedings are brought to a close by a 
winding-up order, or by some other order 
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of а competent Court exercising jurisdiction 
under Act VII of 1918, 

WarsH,J.—l agree. I think the judgment 
of the  Distriet Judge wholly missed the 
point. There is an express stay in the 
case of a compulsory winding-up order. 
That is obviously to prevent a conflict 
between the Courts in two distinct proceed- 
ings dealing with the same subject-matter. 
But in. spite of the stay provided by 
section 171, leave of the Court may still 
be obtained under it on certain terms to 
continue legal proceedings. 
whether a proceeding is to be allowed to 
continue or not is a matter for the considera- 
tion of the Court having jurisdiction 
over winding-up. If the decision of the learn- 
ed District Judge were to stand, the result 
would be to give to the District Court, 
or the Court from which the decree was 
obtained, jurisdiction to determine questions 
arising in a winding-up which the Legislature 
has entrusted to the Court of the place 
where the Company has its registered office. 
To my mind in a voluntary winding-up 
before the Company itself can obtain a 
stay, it must apply to the Court in which 
the winding-up would take place if it 
were compulsory. That is obviously the 
appropriate Court to determine any question 
between the Company or its liquidator 
and any other person. 

By tae Covnr.— The appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and the execution proceedings are 
remanded to the Court of first instance, 
through the lower Appellate Court, to be 
proceeded with subject to the remarks 
contained in the order of the Court. The 
appellants will get their costs in all three 
Courts. 


Appeal decreed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 228 or 1915, 
August 17, 1916. 

Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
DHIRENDRA NATH SARKAR AND OTHERS 
— JU DGMENT-DEBTORS— APPELLANTS 
versus 
NISCHINTAPORE COMPANY, BY THEIR 
ATTORNEY AND MANAGER, 

Мв. К. M. HAMILTON-—DECREE-HOLDER— 

RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art: 182, cls. (6), 
(6) —Decree in suit for arrears of rent of separate 
tenancies, when equivalent to separate decrees—Applica- 
tion for execution of decree in respect of one of the tenan- 
cies, effect of. 

Where, in a suit for the recovery of arrears of rent 
in respect of three tenancies held by the defendants, 
a decree was made .which at the instance of the 
plaintiffs specified the sums due in respect of, and 
leviable from, each of the tenancies: 

Held, that although the decree was passed in one 
suit and was set out on one sheet of paper, the position 
was preciscly the same as if the plaintiffs had 
brought three distinct suits against the defendants, 
ona in respect of each tenancy, and had- obtaincd 
three different decrees. Consequently the rule of 
limitation would be applicable separately іо each 
sum decreed against each tenancy, so thab an appli- 
cation for execution of the decree in respect of the 
sum leviable from one of the tenancies would’ not, 
under Article 182, clauses (б) and (6), protect from 
the bar of limitation the decree in respect of the 
sums leviable from the other tenancies. [р, 401, col. 
2; р, 402, col. 1.] 

Wise v. Rajnarain Chukerbutty, 19 W. В. 30; 10 B. 
L. R. 258 (F. B.); Stephenson v. Annoda Dossee, 6 W. 
R. Misc, Rulings 18; Khema Debea v. Kumolakant 
Bakshi, 10 B. L. R. 2591 10 W. R. 10 and Chowdhry 
Hureehur Singh v. Baboo "Hridoy Narain, 25 W. R. 310, 
referred to. 


Appeal against the order of the Subordinate 
Judge, Nadia, dated the 18th May 1913. 

FACTS of the case appear from the 
judgment. 

Babu Sarat Chandra Roy Ohaudhury (with 
him Babu Satya Charan Sinha), for the Appel- 
lants.—The questions in controversy in this 
саве are (1) whether the decree sought to 
be executed is barred by limitation, (2) 
whether the desree can be ‘executed in 
the manner prayed for by the decree- 
holders, 

In this litigation, although there - is 
nominally one decree, there are in substance 
three decrees on one sheet of paper in 
respect of three distinct tenancies. | submit 
that under clause (1) of Article 182 of the 
Indian Limitation. Act the decree sought 


` 


‘application 
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to be executed is barred by limitation. 
Neither clause (5) nor clause (6) of Article 
182 is of any assistance to the decree- 


holders, because they took steps in respect 
of the decree for rent of the third tenanzy, 


and not with regard to the decree for rent 


of the first and the second tenancies. 
The decree-holders ate not entitled to the 
benefit either of clause (5) or of clause 
(6) on proof that they have taken steps with 
regard to what is a distinct decree from 


` the, two decrees not sought to be enforced. 


See Wise v. Rajnarain Ohuckerbutty (1). 
It is beyond doubt that the present 
for execution із barred 
by limitation with regard to the sums 
claimed from the first two tenancies, 
though in respect of the sum due from 
the third tenancy the application may be 
in time. | р 

Babu D. N. Bagchi, for the Respondents. — 
The decree passed in this case is in 
substance one decree with specific directions 
as to the mode of execution against different 
properties. By ‘decree’ I mean an “entire 
decree.” Under Order II, rule 3, of the Civil 
Procedure Code, the plaintiff has united in 
one suit several claims against the same 
defendants. 


[MOOKERJEE, J.— But here you have three 


-separate decrees included in one decree, such 


as would have been passed if three separate 
suits had been instituted.? 
The question for determination is whether 


the original decree passed in this case is in. 


substance one decree or it comprises three 
distinct decrees. If it is one decree, then 
the case of Nepal Chandra Sadookhan 
v. Amrita Lall Sadookhan (2), which lays 
down that partial execution of a decree is a 
step-in-execution and saves limitation may 
help my case, I submit that there is only 
one decree with directions as to the different 
modes in which the deoree is to be 
executed. 

JUDGMENT.—This is an appeal by the 
judgment-debtors against an order for 
execution of a decree for arrears of rent. 
On the 25th February 1911, the respond- 
ents as plaintiffs instituted а suit for 


( 19 W. В. 30; 10 B. L, R. 258 (Е. В;). 
C. 888. 
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rent against the appellants as defendants, 
who held under them three distinct tenancies 
under three separate contracts. In ordinary 
course the landlords would have instituted 
three differentsuits for rent in respect of 
the arrears due. Bnt they preferred {о 
institute one suit for the recovery of the 
arrears. as they were entitled to unite 
їп one suit different causes of action 
against the- same set of defendants under 
rule 3, Order II, of the Code of Civil Pro. 
cedure. They realised, however, that if 
a decree was obtained for the entire sum 
due, such decree could not, as held in a 
long line of authorities in this Court, be 
execated as a decree for rent against any of the 
tenures (Мийик Chand Das v Satish Chandra 
Das (3) and Rashmohini Dasi v. Debendra 


Nath Singha Roy (4) 1. They accordingly pray- 


ed that the decree might specify the sums due 
in respect of each of the tenancies and 
for the 
realisation of the sums in arrear from the 
respective tenancies. This was carried out, 
апа the resalt was that on the 5th June 
1911 a decree was drawn up which specified 
that a certain sum, which, for the sake of 


‘brevity, may be called A, was to be realised 


by sale of tenure X, that a similar sum 
B was, to be realised by sale “of tenure 


"Y, and that а third sum С was to be 


payable by the judgment-debtors. There 
was also a direction that in the event of 
"non-satisfáction of the sums due in respect of 
X and Y, the balance might be recovered 
from the person and property of the 
judgment-debtors. On the 27th August 
1913 the decree-holders applied for execu- 
tion of the decree. They stated 
specifically that ‘in respect of the third 
tenancy a separate decree had been 
passed and prayed, first, that the sum 
due therefrom might be realised by 
attachment and sale of the moveable properties 
of the judgment-debtors; and secondly, that 
if the whole amount due was not realised, 
the balance might be recovered by attach- 
ment of their persons, It is remarkable 
that in the 7th column of the application 
for execution, the sum‘shown as due was 
the sum realisable in respect of the third 


3) 8 Ind. Cas. 306; 11 C. L. Í. 56; 14 0. W. N. 836, 
4) 18 Ind. Cas, 604; 16 C. W. N. 895. 
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tenancy alone; in other words the application 
for execution songht relief only in respect 
of the sum decreed with regard to the 
third tenancy. It is not necessary for our 
. present purpose to narrate what took 
place on the basis of this application, as 
we are now concerned with an application 
for execution made on the 16th September 
1914. The decree-holders stated therein 
that “a decree had been passed in respect 
of the first tenure for a certain sum, 
that a decree had been passed in respect 
cf the second tenure for another sum and 
that a decree had been passed in respect 
‚ of a third tenure for a different sum.” 
They prayed that the first two sums due 
might be realised by sale of the first two 
tenancies respectively and that if the whole 
amount was not thereby obtained, processes 
might issue against the persons and other 
properties of the  judgment-debtors. The 
judgement-debtors contended that the ap- 
plication was barred by limitation, in so 
far as the decree-holders sought to realise 
by sale of the frst two tenures the sum 


directed by the decree to be levied there- 


from. The Subordinate Judge has overruled 
this contention. "The question for determina- 
tion, consequently, is whether the applica- 
tion for execution is barred by limitation 
on the ground assigned by the judement- 
debtors. x 


The answer to the question in controversy 
depends upon the true construction of Article 
182 of tbe First Schedule to the Indian 
Limitation Act, 1908. The clauses relevant 
for this purpose are those numbered 1, 5 
and 6 in the third columu. The firat clause 
provides that an application for execution 
of a decree of any Civil Court not provid- 
ed for by Article 183 or by section 48, 
Civil Procedure Code of 1908, must. be 
made within three years fromthe date of 
the decree. As the application for ехесп- 
tion now under consideration was made 
after three years from the date of the 
decree, the first clause by itself is of no 
assistance to the decree-holders. Reliance 
is, consequently, placed on their behalf on 
clauses (5) and (6). Clause (5) refers to a 
case where an application has been made in 
accordance with law to the proper Court 
for execution of the decree. Clause (д) 
applies to a case where notice has been 
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issued to the person, against: whom execu” 
tion is applied for, to show cause why 
the decree should not be executed against 
him when the issue of such notice is 
required by the Code of 1908; thatis, in 
cases where the application for execution 
is made after the lapse of a year from the 
date of the decree or is made against the 
legal representatives of -a deceased judg- 
ment-debtor. The decree-holders contend 
that on the 27th August 1913 an applica- 
tion was made in accordance with law to the 
proper Court for execution of the decree 
and that they are accordingly entitled to 
the benefit of clause (5). They further con- 
tend that on such application for execution, 
notices were issued tothe judgment-debtors 
on the 24th September 1913, and that 
they are thus entitled to the benefit of 
clause (6). The appellants contend that 
neither clause (5) nor clause (6) is of real 
assistance tothe decree-holders, because they 
took steps in respect of the decree for rent 
of the third tenancy and not with regard 
to the decree for rent of the first and the 
second tenancies. The contention in sub- 
stance is that although there is nominally 
one decree in this litigation, there are in 
substance three decrees in one sheet of 
paper. The judgment-debtors argue that the 
term “decree” as used in clauses (5) and (6) 
must be read along with the term “decree” in 
column 1 of the Article and that the decree- 
holders are not entitled to the benefit 
either of clause (5) or of clause :6) on 
proof that they have taken action with 
regard to what is in essence a distinct 
decree from the two decrees they now 
seek to enforce. We bave not been able 
to trace any authority directly in point; but 
we are of opinion that the contention of the 
appellants is supported by a principle which 
underlies the decision of the Full Bench 


in Wise v. Rajnarain Caukerbu ty (1). ` 


may be observed that so far back as 1866 
it was recognised by this Court in the case 
of Stephenson v. Annoda Dossee (5) that there 
might be nominally one decree passed in 
a suit, which is essentially of a composite 
character and contains a number of decrees: 
“It may be that some decrees, though 
based nominally on one document, are 


(5) 6 W. В. Misc. Rulings 18 


te 
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in reality separate decrees against separate 
individuals. In such cases, the Court might 
and properly would consider them to be 
separate, and in execution put the law of 
limitation in force against different defend- 
anís-as if they were separate." This doctrine 
was ignored in the case of Mohesh Ohunder 
Оћошаћту v. Mohun Lal Sircar (6), which ruled 
ihat when a decree has been passed against 
several defendants, each of whom is declared 
to have a separate liability in respect of a 
definite amount, exeeution against one or 
more of such judgment-debtors keeps the 
decree in force against all simultaneously. 
.The Court, however, reverted to the view 
indicated in the earlier casein Khema Debea 
v. Kumolakant Bakshi (7). The result 
was that when the question arose again 
in the case of Wise v, Rajnarain 
Chukerburty (1), the matter was re- 
ferred for decision to a ,Full Bench. The 
question turned upon the true construction of 
section 20 of Act XIV of 1859 which was 
then in force, and was in these terms: “No 
process of execution shall issue from any 
Court not estaLlished by Royal Charter to 
enforce any judgment, decree or order of 
such Court, unless some proceeding shall 
have been taken to enforce such jadgment, 
decree or order, or to keep the same in force 
within three years next preceding the appli- 
cation for such execution.” With reference 
to this provision, it was argued that when 
the decree granted to the plaintiff separate 
reliefs against separate defendants, if pro- 
ceedings had been taken.to enforce the 
decree against one judgment-debtor, the re- 
quirements of section 20 were sufficiently 
fulfilled and that the effect was to keep alive 
the decree as against the other judgment- 
debtors. The substance of the contention 
was that the term decree should be liberally 
construed, and as there could be only one 
decree in a suit, section 20 should be so 
interpreted, as to cover cases as well of joint 
decrees as of several decrees disguised under 
one decree. This contention was overruled 
Љу the Full Beneh. Conch, С. J., observed 
with. reference to the decree before him that 
although the decree. was made in one suit; 
it was in ‘reality and substance & separate 


(6) 8 W.R. 80, , 
‚ (7) 10 B. L.R. 2595; 10 W, R. 10. . 
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decree against each for the portion for which 
each was declared to ba liable. See also 
"Ohowlhry Hureehur Si.gh v. Baboo Hridoy 
Narain (8). The principle which under- 
lies the decision of the Full Bench 
has now met with legislative approval 
and is embodied in explanation (1) 
to Article 182 of the Indian Limita- 
tion Act, 1908, which is in terms identical 
with explanation (1) to Article 179 of the 
Indian Limitation Act, 1577. On behalf of 
the decree-holders, however, endeayonr has 
been made to draw a distinction between 
decrees made against different defendants 
and decrees made against the same defend- 
ants in respect of different properties. In 
our opinion there isin principle no distinc- 
tion between the two classes of cases. In 
the case before us, the defendants held, from 
the plaintiffs as their landlords, distinet 
tenuncies under separate contracts. The 
obligations for the enforcement whereof the 
suit was brought, were distinct and arose 
from different contracts. The decree re- 
.eognised this and entitles the plaintiffs to 
kring to sale distinct tenancies for the realisa- 
“tion of the arrears leviable respectively 
therefrom. The position is precisely the 
same as if the plaintiffs had brought threa 
distinct suits for rent against the defendants, 
one in respect of each tenancy. If they had 
instituted such suits, there would have ‘been 
on three different sheets of paper the very 
decrees which we now find set out on one 
sheet. of paper. If three suits were so 
brought, it is plain that the rule of 
limitation would have been applicable to 
each decree separately ; and it could not have 
been urged fora moment that because the 
plaintiffs had taken ont execution in respect 
of one decree for rent azainst the defendants, 
they were protected from the bar of limita- 
tion in respect of the other decreas. We ure 


. of opinion that although there was in the 


present case only one suit, yet, at the instance 
of the plaintiffs, three distinct decrees 
have baen madu for their benefit to enable 
them to proceed with execution under the 
provisions of the Bengal Tenancy Act with 
all the consequences which result therefrom, 
namely, to sell the tenures free of ineumb- 
rauces imposed thereupon by the tenants, 


(8) 25 W. R. 310. 


402 
-CHATTERJI N. C. V. R. M. К. KARPAN ОНЕТТҮ, 


The plaintiffs sought this advantage and 
were awarded relief accordingly, If they 
now find themselves ata disadvantage from 
a different: point of view which they had not 
possibly realised at the time, the difficulty 
is entirely of their own creation. There is, 
in our opinion, no escape from the position 
that the: present application -for execution is 
barred by limitation with regard to the sums 
claimed from the first two tenancies; but 
in respect of the sum due from the third 
tenancy, the application isin time, because 
made within three years from the date of 
the first application. 

The result is that this appeal is allowed 
in part, The application for execution will 
stand dismissed in respect of the sums due 
from the first two tenancies stated in the 
seventh column. The execution, however, 
will proceed in respect of the sum decreed 
with regard to the third tenure with interest 
thereon. The appellants are entitled to 
their costs in this Court. We assess the 
hearing-fee at two gold mohurs. 

Appeal partly allowed. 


LOWER BURMA CHIEF COURT. 
Crvin MISCELLANEOUS ÀÁPPEAL No. 130 
oF 1915, 
December 7, 1915. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 
N.C. CHATTERJ[—APPELLANT 
versus 
R. M. K, KARPAN CHETTY— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 105, O. XXI, т. 
66 (4) — Appeal. f 
No appeal lies against an order under Order XXI, 
rule 66 (4). 
Panch Duar Thakur v. Mani Raut, 17 Ind. Cas, 88; 16 
С. W. X. 970, followed. 


Mr. 8. N. Sen, for the Appellant. 

Mr. Wilishire, for the Respondent. 

JUDGMENT.—This is an appeal-against 
an order gıven in a proceeding under Order 
XXI, rule 66 (4). We agree with tbe 
view of Jenkins, C. J. in Panch Duar 
Thakur v. Mani Raut (1) that no appeal 
lies against such an order. 


(1) 17 Ind, Cas, 88; 16 О, W. N. 970. 
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The appeal is dismissed with  costs— 
two gold nwhurs allowed as Advocate’s fee. 
Appeal dismissed. 


ALLAHABAD HIGH. COURT. 
First Отуп, Аррквлһ No. 150 or 1914, 
April 4, 1916. 

_Present:—Sir Henry Richards, Kr., Chief 
Justice, and_Mr. Justice Rafique. 

HAR BILAS—DEFENDANT— APPELLANT 
versus 
SHANKAR LAL—Ptaintise— 
RESPONDENT. 

Hindu Law--Joini family —Will--Firm started by 
minor brothers-—Eaecution of hundi by one brother on 
attaining majority—Minor brother, liability of. 

A Hindu father executed a Will, by which he 
directed his three sons to live jointly and in case of 
disagreement the eldest was to give to his two 
minor brothers Rs. 50 cach per month for their 
support and on their attaining majority Rs. £0,000 
in cash and some landed property. The eldest son 
paid over Rs. 20,000 and the property mentioned 
in the Will to his younger brothers while they 
were still minors. ‘Ihe minor brothers started a 
tirm and one of these on attaining majority executed 
a hundi on behalf of the firm. On a suit on the hundi 
after the other brother had attained majority: 

Held, that the liability having been incurred while 
the other brother was a minor, he was not liable. 
Lp. 404, col. 1.] i 

First appeal from a decree of the Subor- 
dinate Judge, Agra. 

The Hon'ble Mr, Motilal Nehru (with him 
Mr. S. K. Dur), for the Appellant. 

Mr. B. E. Q'Oonor (with him Messrs. M. 
L. Agarwala, S. N. Sen and Mohan Lal 
Sandal), for the Respondent. 

JUDGMENT.—This appeal is connected 
with First Appeal No. 132 of 1914, They 
both arise out of the same suit. "The suit 
was brought on foot of five hundis executed 
in the name of the firm styled Baldeo Das- 
Gulab Chand. There was also a claim for 
a balanee of account, amounting to Rs. 3,350, 
alleged to be due by the same firm to the 
plaintiff. The defendants were Gulab Chand 
and Har Bilas and some pro forma defendants, _. 
One Baldeo Das died leaving him surviving 
three sons and a widow, Khub Chand, 
the aforesaid Gulab Chand and Har Bilas 
Kbub Chand was the son of one wife, while 
Gulab Chand and Har Bilas were the sons 
of a second wife. Previous to his death 
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Baldeo Das made а Will. It has not been 
seriously suggested that this Will was not a 
genuine document. The Will begins with a 
recital that Baldeo Das was the absolute 
proprietor of all his moveable and immove- 
able property, that no опе was joint with 
him, and that he had full power to dispose of 
the same in any way he thought fit. The 
testator proceeds to provide in his Will 
that the two younger sons who were then 
minors should live jointly with their brother 
Khub Chand, but that if any dispute should 
take place then the minors were to get Rs. 50 
each per month for their support and upon 
their attaining majority the sum of Rs. 50,000 
in cash and some landed property. All the 
residue of the testator’s property was given to 
his eldest son, including bonds connected with 
the money-lending business, who was to be 
liable for the debts. The testator died in the 
year 1901. In the year 1904, whilst both 
Gulab Chand and Har Bilas were minors, Khub 
Chand paid over the sum of Rs. 20,000 and 
apparently gave to his brothers the property 
to whieh they were entitled under the. Will. 
In the same year the business styled Baldeo 
Das-Gulab Chand was started (a money- 
lending business).. Gulab Chand attained 
his majority of eighteen years in or about 
the years 1905. Har Bilas was a minor 
untilthe year 1919. There can be very 
little doubt that this business was looked 
upon a8 the business of 'the two younger 
brothers. It was started with money which 
Khub Chand had handed over out of his 
father’s estate. The hundds sued upon were 
executed in 1910. They were executed by 
Gulab Chand on behalf of the firm. Gulab 
Chand pleaded that there was no considera- 
tion for the hundis and that no debt was 
due. He further pleaded that the hundis 
were payable in Bombay, and had not been 
duly presented. Har Bilas put in 8 separate 
defence and pleaded that he was not liable 
personally, the hundis having been executed 
and the debts (if amy) incurred whilst 
he was a minor. The Court below has 
` found that the hundis were given to discharge 
debts due by the firm styled Baldeo Das- 
Gulab Chand, that they were not accommoda- 
tion hwndis and that there was no necessity 
to present the hundis in Bombay and that 
the defendants bad notice. The Court also 
held that Har Bilas carried on business jointly 
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with Gulab Chand and gave a qualitied decree 
against him, 

We entirely agree with the view taken by 
the. Court below аз to the genuineness of the 
hundis, that they were given for good coun- 
sideration, and that under the circumstances 
there was no necessity to present the hundds 
for payment in Bombay. This finding dis- 
poses of Appeal No. 132 of 1914. In our 
opinion the snif was properly decreed as 
against Gulab Chand. 

The case of Har Bilas stands ina different 
position. If we assume that the property 
belonged to Baldeo Das and that he had power 
to dispose of itas he did by his Will, it is quite 
clear that Gulab Chand was not entitled to 
invest his minor brothers money in the 
business of Baldeo Das-Gulab Chand, and 
render him liable for the debts of the firm. 
It is said, however, that Baldeo Das had no 
authority to dispose of the joint family pro- 
perty by his Will, that after his death Kheb 
Chand, the elder brother, separated from the 
two youuger brothers who remained joint, 
the managing member of this surviving body 
being Gulab Chand, and that accordingly 
Har Bilas is liable for the debt incurred by 
Gulab Chand. The division of the property 
made by Baldeo Das (assuming that it was 
joint family property) was altogether wrong. 
Khub Chand got far more than his share. 
It seems to us -that the enly separation that 
could have taken place would beon the basis 
that the three brothers had agreed to accept 
the division made by their father, that is, to 
accept the Will. Such an arrangement 
necessarily involves acontract between the 
three brothers, It was impossible for these 
three brothers to enter into any such contract. 
A minor by the express provisions of law is 
prohibited from contracting. 

It is next urged that Har Bilas, when he 
came of age, ratified all that had been done 
whilst he was a minor. We find, however, 
that whilst he was still a minor a suit was 
brought on his behalf alleging that there had 
been no separation at all, that the property 
was still joint and that he was entitled to 
one-third of the entire property. Before this 
suit had concluded Har Bilas had attained 
age. He continued the suit in his own name 
and it resulted in a submission to arbitra- 
tion and an award by the arbitrators 
and a decree in the terms of the award, 
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Under this award the Will of the father was 
maintained as binding on the sons, but it 
was held that Khub Chand had no right 
to pay over the money to Galab Chand 
during the minority of Har Bilas and that 
bub Chand alone was liable for the debts of 
the frm of Baldeo Das-Gulab Chand. As 
compensation for what had happened con- 
siderable additional property was given to 
Har Bilas. It is said that this award was a 
mere device to get rid of the liability of Har 
Bilas to the plamtiff. The plaintiff cannot 
rely on these proceedings as evidence of 
ratification and then discard their effect on 
the ground thatthey were fraudulent. The 
fact that Har Bilas -joined in suits while 
he was still a minorand that he did not repu- 
diate the decrees when he came of age, із not 
very valuable evidence of ratification. If we 
assume that the property was all along joint 
and that the brothers never separated’ and that 
they never accepted the Will of their father 
as binding upon them, then the debt would be 
a debt not of Gulab Chand and Har Bilas but 
the debt of the joint family consisting of Khub 
Chand, Gulab Chand and Har Bilas, but the 
plaintiff has not sned on that allegation and 
the managing member of that Hindu family, 
if it still exists, is Khub Chand who is no party 
to the suit. In our opinion under the cireum- 
stances of the present case, the liability having 
been incurred whilst, Har Bilas was a minor, 
heis not liable in any way to the plaintiff. 

We allow the appeal, set aside the decree of 
the Court below as against Har Bilas and 
dismiss the suit as against him. Under the 
circumstances we direct that the parties abide 
their own costs of the appeal. Har Bilas will 
have his costs in the Court below. 

š Appeal allowed 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 3957, 
3958, 3959 anv 3860 or 1913. 

July 3, 1916. 

Present; —Mr. Justice N. R. Chatterjea and 
Mr. Justice Sheepshanks. 
UPENDRA LAL GUPTA AND OTHERS— 
PLAINTIFF3— APPELLANTS 
versus 
ATAULLA AND OTHERS— DEFENDANTS— 


RESPONDENTS. 

Abwab —Hadish «collection charges), whether abwab 
—Stipulution for payment of hadish—Euorbitant interest 
and damages for default in payment of rent, if enforce- 
able—Unconscionable contract —Court, power of, to grant 
relief— Contract Act (IX of 1872), з 74. 

The question whether апу particular item 
payable by a tenant is oris nob an abwab must 
depend upon the construction of the contract of 
lease in each case, and the question in each case is 
whether the sum claimed is*really part of the rent 
agreed upon to be paid as consideration for the 
lease. [p. 405, col. 2.] 

Radha Charan Ray Chowdhry у. Golak Chandra 
Ghose, 31 С. 834: BU. W. N, 529; Mahomed Fayez 
Chowdhry v. Јатоо Gazee, 8 С. 730 and Tilukdhari 
Singh v Chulhan Mahton, 17 ©. 141 (P. C.): 16 L A. 
152; 18 Ind. Jur. 251; 5 Sar. Р. C. J. 405; 8 Ind. Dec. 
(х. s.. 625, referred to. 

Sree Kanta, Pershad. Hajari v. Irehad Ali Sarkar, VT 
Ind. Cas. 173; 16 С. L J. 225; Mathura Prasad v. Tota 
Singh, 7 ind. Cas. 177; 16 ©. L. J.. 296; 40 О. 806; 
Gayartulla Sardar v. Girish Chandra Bhaumik, 12 О, 
W. №. 175 and Radha Prosad Singh у Bal Kowar Koeri, 
17 C. 726 (F. B.), distinguished. 

A Court can grant relief in the exorcise of its 
equitable jurisdiction, in respect of an obligation 
created by a contrdct, if the contract is uncon- 
scionable [p 404, col 1.] 

À kabuliat of a permanent mokarari lease of 
1584 after describing the land let out stated the 
Sudder jama as Rs. 21-7-3 and the enhanced rent for 
hadish (collection charges) as Rs. 8-1-0, with details 
of instalments which did nob deal with the kists of 
the Sudder jama only but with the whole amount 
including the collection charges Ib also stipulated 
that on default of payment according to the, Lists the 
tenant would be liable to pay interest at the rate 
ofl аппа and damages atthe rate of 4 annas per 
rupee per mensem: 

Held, that the sum of Rs 3-1-0 (payable as collec- 
tion charges) was a part of the consideration for tho 
lease and was as much a part of the rentas the Sudder 
joma and was not an abwab. [p. 407, col. 1.] 

Held, also, that the stipulation to pay interest and 
damages at the rate mentioned in the kabuliat was 
not enforceable as the contract was an unconscionable 
one, but the landlord was entitled to get damages at 
25 per cent. as a reasonable compensation for tho 
non-payment of the rent according to the lists, [p. 
497, col. 1.] . 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Chittagong, dated 


the 12th of July 1913, affirming that of the. 
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Munsif, 186 Court, Satkania, dated the 27th 
May 1912. 

Babus Jogesh Chandra Roy and Probodh 
Kumar Das, for the Appellants, 


Babu Hira Lal Chakravarty, for the Re- 
spondents. 

JUDGMENT. 
Arrear No, 3957 or 1913. 

This appeal arises out of a suit for rent 
on the basis of a kabuliat, dated the 25th 
August 18r4. The kabuliat after describing 
the land let out states the Sudder jama as 
Rs. 21.7.3. the enhanced rent for hadish 


(collection charges’ as Rs. 3-1-0, the total јата . 


being described as Вз. 24.8.83, which together 
with certain other items which are not in 
dispute came up to the “grand total" of 
Rs. 29-4.0, The total amount of Rs. 29 4-0 
is made payible in 4 instalments and the 
tenant agrees to pay ‘the aforesaid rent ac- 
cording to the kists mentioned above.” Then 
the kabuliat goes on to say: “If we fail to 
do во, we shall not take any objections to 
your realising the rent together with interest 
for breach of instalment at the rate of 1 
anna and damages at the rate of 4 annas 
per rupee per mensem by causing this taluk 
to be sold by auction twice in the year ac- 
cording to Act VIII of 1819, and by bring- 
ing a suit according to the laws that are 
now or may in future be in force and 
attaching and selling our moveable and 
immoveable properties. The jamas assessed 
at the aforesaid rate after keeping in abey- 
ance Sannas per kani from the jama on 
account of «azar and  a&ubscription on the 
occasions of marriage, puja, namkaran and 
churakaran, and other ceremonies ab the 
house of the landlord. If we do not pay 
nazar and subscription on the occasions of 
marriage, puja, namakaran, churakaran and 
other ceremonies, we shall not take objec- 
tions to the adding of the said Š annas per 
kani to jama.” 


The Courts below disallowed the amount 
of Rs. 8 on account of kadish as abwab and 
allowed damages only at 25 per cent. 

The questions raised in the appeal, there- 
fore, are whether the plaintiffs are entitled 
to recover the said amount of Rs. 31 and 
whether they are entitled to the interest 
and damages as stipulated in the kabul/at. 

We are of opinion that the said sum of 
Rs. 31 is поё ап illegal imposition but is 
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part of the rent. It is true that in arriy- 
ing at the totalamount ofrent. Rs. 21-7-0 is 
described as the Sudder jama and Rs. 3.1 0 as 
enhanced rent for collection charges. But 
the details of the instalments do not deal 
with the №285 of the Sudder juma only, but 
with the whole amount including the col- 
lection charges and the total amount is 
throughout referred to as the rent. 

It is to be observed that this Јата is 
distinguished from the hajat jama of 8 
annas per kam, on account of nazar and 
subscription on the occasions of marriage 
and such other ceremonies at the house of 
the landlord, which was to be added to the 


jama if the lessee did not pay the said 


nazar and subscription, 


We think that upon a proper construction 
of the kabulrat, the sum of Rs. 3-1-0 is part of 
the consideration for the lease, and is as 
much part of the rent as the Sudder jama, 
and is nob an abwab. 


We have been referred to several cases 
dealing with the question of abwabs. Bot 
the question whether any particular item 
is or iq not an abwab must depend upon 
the construction of the contract of lease in 
each case, and the qnestion in each ease is 
whether the sum elaimed is really part of 
ihe rent agreed upon to be paid as considera- 
tion for the lease. We may refer to the case 
cf Radha Charan Ray Chowdhry v. Golak 
Chandra Ghose (1) in which, upon a construc- 
tion of a lease, certain collections charges 
were held by the learned Judges (Maclean, 
С. J., and Bodilly, J.,) to be part of the rent 
and not an abwab. See also the case of 
Mahomed Fayez Uhowdhry v. Jamoo Cazee 
(2), in which Chief Justice Garth took a 
similar view of such a covenant ina lease. 
The cases cited before us on behalf of the 
respondent аге clearly distinguishable. In 
the case of Sre Kanta Persad Haja i v, 
Irshad Ali Sarkar (3) an agreement to pay 
Rs. 17-4-0 as the “price of presents and un- 
paid labour” was disallowed as an abwab, 
although the said sum together with a rent 
of Rs. 360 was put down as amounting to 


(1) 31 O. 834 8 0: W. N. 520. 


2) 8 0. 730. 
17 Ind Cas. 173; 16 C. 1, J, 225, 
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Rs. 377-4-0 under the head of total rent, But 
as the learned Judges pointed out, there 
were other facts in other parts of the docu- 
ment which had an important bearing on 
the question. The tenant agreed to pay 
the rent proper, that is, the amount specified 
as the rent, and then the kabuliat went on 
to provide that the tenant would have no 
objection to pay the sum of Rs. 17-4-0 as 
the “price of the said presents and labour” 
in addition tothe amount of rent. More- 
over, in the plaint itself a distinction was 
made by the plaintiff between the rent and 
the value of the presents. and labour. 
Similarly in the case of Mathura Prasad v. 
Tota Singh (4), where a certain yearly rent 
was specified as assessed at a certain rate, 
and at the end of the lease, in a clause entirely 
distinct from the one where the rent was 
assessed, а provision was made for delivery 
of husk which was not expressly or by im- 
plication made part of the rent: it was 
held that it could not be recovered. In the 
case of Gayratulla Sardar у. Girish Chandra 
Bhaumik (5) an agreement to deliyer two 
goats at puja orto pay Rs. 3 asthe price 
thereof was held [to be ап `abuab, as the 
goats obviously could -not be held to be 
part of the rent. 

We have been pressed with certain ob- 
servations made by some of the Judges in 
the Full Bench case of Radha Prosad Singh 
v. Bal Kowar Koeri (6). But the question 
in that case was whether certain cesses 
under the denomination of sarak, neg aud 

` khwruch were ‘illegal, or recoverable ав 
rent by reason of their having been paid 
for a long time along with the rent and 
without specification in the rent receipts. 
There was no written engagement to 
pay the said amount as part of the rent at 
the creation of the lease and they appear 
"to have been subsequent impositions. The 
observations relied upon on behalf of the 
respondents were made by some of the 
learned Judges in that case in discussing 
the question of  abwabs generally. The 
question, whether in a case where there is a 
written engagement and a . specific sum, 
which is neither indefinite nor arbitrary 


(4) 17 Ind. Cas. 177; 40 C. 806; 16 C. L. J. 296. 
(6) 120. W. N. 175. 
(8) 17 C. 726 в (F. B.), 
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and which is agreed upon to be paid as 
part ofthe rentin the lease creating the 
tenancy, can be recovered, was not referred 
to the Full Bench. 

In the case of Tilukdhart Singh v. Ohulhan 
Mahton (7) the items claimed were described 
in the plaint as "old nsual abwabs" and were 
also described as “abwabs” in the szamindart 
accounts, so that they were claimed ex- 
pressly as abwabs. The Judicial Committee 
held that if they existed at the time of the - 
Permanent Settlement they ought to have 
been consolidated with the rent under sec- 
tion 54 of Act VIII of 1793. Not being 
so consolidated they could not be. recovered 
under section 61 of the Regulation, and if 
they were not payable at the time of the 
Permanent Settlement they would come 
under the description of new abwabs in 
section 55, and that this Court was right 
in treating them as abwabs, and not as part 
of the rent. The cases of Radha Prosad Singh 
v. Bal Kowar Koeri (6) and Tilukdhari Singh 
у. Chulhan Mahton (7) were considered in the 
recent case of Kumar Kalanand Singh v. 
Eastern Mortgageand Agency Co. Ld. (8) and the 
learned Judge distinguished the above cases, 
on the ground that “in those cases there were 
no written engagements and the sums claimed 
represented impositionsor demands made upon 
the ryof defendants at various times sub- 
sequently to the creation of their tenancies 
and the settlement of their rents.” In that 
ease the lease by which a permanent 
tenure was created in 1874 provided for pay- 
ment of a fixed sum of Rs. 4,310 of which 
the sum of Rs. 4,300 was described as jama, 
Rs. 5 as “salami touji” and Rs. 5 as "tehwarz 
dasahara", The learned Judges observed:— 
"But where as in the present case the pay- 
ment of these specific sums is provided for and 
agreed upon in the lease creating the tenancy, 
the stipulation for such payment is not, in 
our opinion, a stipulation or reservation for 
the payment of arbitrary ог indefinite 
cesses but in the language of section З of 
Regulation V of 1812 is ‘a definite clause in 
the engagement contracted between the 
parties’ which should be ‘maintained and 
given effect to’ In fact the two sums now 
in question, though not described in the 


7) 17 C. 181 (P. 0.); 161. A. 182; 13 Ind, Jur. 261; 
6 Баг, P. О. J. 408; 8 Ind. Deo, (х. s.) 625. 
(8) 19 Ind. Cas. 701; 18 C. 4. J, 88, 
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lease as rent, are in reality part of the con- 
sideration for which the tenancy was created 
and part of the rent agreed to be paid.” 

It is to be noted that in all the cases sub- 
sequent to the Full Bench decision the ques- 
tion whether a particular item is an abwab 
or not, is treated as one of construction of 
the lease although more items than one are 
described as constituting the rent, the 
question considered in each case being 
whether the item objected to is really a 
part of the rent agreed upon between the 
parties. Having regard to all the terms of 
the lease in the present case, we are of opinion 
that the sum of Rs, 3-1-0 is not an abwab, 

The next question is whether the stipula- 
tion to pay interest at the rate of 75 per cent. 
and damages at the rate of 4 annas per rupee 
per mensem is a valid one. The learned 
Judge says: “I до not think the agreement 
was a deliberate one by the tenants, nor was it 
meant to be enforced except as a threat or 
penalty.” The damages at 4 annas per rupee 
per mensem amountto300 percent. per annum. 
The lease, no doubt, is а permanent mokararz 
one. But interest represents compensation 
for detention of the rent, and we think that a 
stipulation to pay interest at 75 per cent. and 
damages at 300 per cent, is intended to secure 
punctual payment of rent rather than repre- 
sent the loss to which the Jandlord is put 
for the non. payment of the rent, Any stipu- 
lation by way of penalty may come under 
section 74 of the Contract Act as amended. 
In any case the Court can grant relief in the 
exercise of its equitable jurisdiction if the 
contract is unconscionable. We think the 
contract is an unconscionable one, and that 
the Court below was right in awarding 
damages at 25 per cent., which is a reason- 
able compensation. 

The result is that the decree of the Court 
below will be varied. The plaintiff will get a 
decree for the amount of Rs. 3-1-0 as part of 
the rent. He will not, however, be entitled to 
interest and damages as claimed, but will only 
get the damages allowed by the lower 
Appellate Court. The decree will be varied 
accordingly. Hach party will pay his own 
costs in this Court and in the Court of Appeal 
below. 

APPEALS Nos. 3958, 3959 axp 8960 о> 1918. 

Our judgment in Appeal No. 3957 will 
govern these appeals also. 

Decrees varied. 


MADRAS HIGH COURT. 
Appgats Nos. 192 ann 228 or 1914. 
March 29, 1916. 

Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

IN No. 192 ок 1914 
MULUGU KOTAYYA AND OTHERS— 
Derannants Nos. 4, 5, 24, 27 ann 29-— 
APPELLANTS 
versus 
MUDIGONDA CHANDRAMOWLI 
SASTRI AND orgERS—PLAINTIFFS 
AND OTHER DEFENDANTS—ERESPONDBNTS, 

Ix Arrear No. 228 or 191411 
TOLETI APPARAO PANTULU AND OTHERS 
—Derenpants Nos. 19, 21 ann 22— 
APPELLANTS 
versus 
MUDIGONDA CHANDRAMOWLI 
SASTRI AND ANOTHER—PLAINTIPFS— 
RESPONDENTS. 

Hindu Law—Surrender by widow of her life-estate, 
when operative—Consent of next reversioners, how far 
necessary—Surrender, cffect of—Consent of kindred, 
evidentiary value of. 


One N died leaving him surviving his two widows P 
and S and a daughter V by P. V had an 
only son L who predeceased her by a few months. 
The two widows succeeded to the property of their 
husbani and were in possession for a considerable 
time till 1864 when they relinquished their interests 
in favour of L, the younger widow S consenting to it 
оп receiving a certain portion of the property in 
lieu of her widow's estate in the half. L remained 
in possession and enjoyment under therelinquishment, 
but his mother T, who was the immediate reversioner, 
was not a party to this transaction. Oan the other 
hand, the only action which she took was inconsis- 
tent with the compromise effected between the two 
widows. On the death of his sons succeeded to 
the property, but the reversioners of N brought a 
suit for the recovery thereof: 


Held, (1) that the relinquishment in favour of L 
did not satisfy the requirements of law, because 
it was not intended to be a surrender of tho whole 
estato and because his mother F, the nearest rover- 
sionary heir, did not consent atthe time; [p. 41], 
col. 2; p 418, col. 2 ] 

(2) that it could not, thereforo, be regarded either 
as а surrender by the widows of their interest so as 
to accelerate the succession or as am alienation made 
with the consentof the next reversioners and that, 
therefore. the defendants had no right to the pro. 

erty and the plaintiffs were entitled to succeed; 
Ë. 4 1, col 2; p 413, col. 1: p 416, col. 2.] 

(3) that there could bo no question of estoppel, 
as the reversioners who sued were not related to 
the femalo reversioner who consented to the 
alienation. [p. 418, col 2.] 


Per Abdur Rahim, J.—A Hindu widow may 
surrender her entire estate to the next reversioner, 
but the surrender to be valid must he in favour 
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of the next heir, otherwise there can be no question 
of accelerating the succession. [p. 411, col. 2; p. 
412, col. 1.) 

Behari Lal v. Madho Lal Ahir Gayawal, 19 С. 236 
(P. С.); 19 I. A. 30;6 Sar. Г. G.J. 88; 9 Ind. Dee. 
(x. в.) 608, followed. 

Bajrangi Singh v. Manokanika Bakhsh Singh, 30 
А 3,; 9 Bom. L. В. 1848; 12 О. W. N. 74; 17 M. L. J. 
605; 0 O. D. J. 766; 35 I. A. 1 (P. O); 6 A. L.J. 1; and 
Vinayak Vithal Вайде у. Govind Venkatesh Kulkarni, 
25 B. 129 at p. 135; 2 Bom, L. R. 820, distinguished. 

The consent of substantially the whole body 
of reversioners is in itself sufficient, apart from legal 
necessity, то validate an alienation, even thongh such 
consent is given after the trahsaction and on recoipt 
of consideration. .[p. 418, col. 1.] 

Collector of Masulipatam v. балай Уопсай 
Narraianapah, 8 М, I. A. 529; 2 W. R. (P. C.) 61:1 
Suth, P. О. J. 476; 1 Sar. P. C. J. 820; 20 E. R. 681, 
followed. 

Per Srinivasa Aiyangar, J—-In a real caso of 
surrender there is not-a transfer Gr even a release 
of property by one to another, but only an extinction 
of the proprietary right of the female heir, the noxt 
heir after her succeeding to the property under the 
law of succession. If the interest in a particular 
property is divided between two persons asa life- 
tenant and a remainderman, it is possible by the 
relinquishment of the life-estate to enlarge the pre- 
existing estate of the other. [p. 415, col. 1.] 

It is net the alienation by the widow which 
passes the absolute title, but ibis the surrender by 
the widow and vesting of the property in the next 
reversioner, and finally an alienation by him that 
passes the absolute estate. Unless, the transaction is 
of such a character that no benefit at allis derived 
or reserved by the widow except possibly a provision 
for maintenance, it cannot pass anything more 
than a widow's estate. [p. 415, col. 2.] 

Musammat Raja Dei v. Umed Singh, 13 Ind. Cas. 

‚ 632; 84 А. 207; 9 A. L. J. 158; Protab Chunder Roy 
Chowdhry v. Sreemutty Joy Monee Dabee "Chowdrain, 
' 1 W. R. 98, Bepin Behari Kundu v. Durga Churn 
Banerji, 38 О. 1086; 12 C. W. N: 914; 8 С. L. J. 120; 
Behari Lal v. Madho Lal Ahir Gayawal, 19 C. 236 
(P. О.); 191. A. 80; 6 Sar. P. О, J. 88; 9 Ind Dec. 
(x. s.). 603; Muthuvera Mudliar v. Vuthilinga Mudliar, 
3 Ind. Cas. 476; 32 M. 206; 6 M. U. T. 22; 9 M. 
L. J. 88; Bajrangi Singh v.. Monakarnika Bakhsh 
Singh, 80 A,1;9 Bom. L. R. 1348; 12 C. W. N. 74 
17 M. L. J. 605; 6 O. L, J. 766 35 L A. 1 (P. G.); 6 A, 
`L. J. 1; and Rangappa Naick v. Kamti Naick, 31 M, 
366 at p. 373; 8 M. L. T. 855; 18 M. L. J. 809, followed, 

The consent of the kindred is only a piece of 
evidence and where evidence of actual necessity is 
lost by lapse of time, it may be valuable evidence. [р, 
417, col, 2.) 


Appeals against the decree of the Court 
of the Additional Temporary Subordinate 
Judge, Guntur, in Original Suit No. 13 
of 1913 (Original Sait No. £0 of 1910 on 
the file of the Court of the Temporary 
“Subordinate Judge, Guntur). 

In A. S. No. 192 or 1914, E 

Mr. T. V. Venkatarama — Aiyar, for 


i.e 
Appellants. , ' 


Mr. V. Ramadoss, for the Respondents. 
In A. S. No. 228 or 1914, 


Messrs. Р. Narayanamurtht and B. Somayya, 
for the Appellants. 
Mr. V. Ramadoss, for the Respondents. 


These appeals coming on for hearing 
on the 10th, 14th and 15th March 1915, 


and having stood over for consideration . 
till this day, the Court delivered the 
following 

JUDGMENT, 


ABDUR Банти, J.—This appeal has been 
preferred by defendants Nos, 4 and 5 in 
the suit and their alienees, the defendants 
Nos. 24,27 and 29, ~against the judgment 
of the Additional Temporary Subordinate 
Judge of Guntur by which he has held 
that the plaintiffs (respondents) are entitled 
as reversionary heirs to a two-third share 
of the properties’ which belonged to one 
Nayanappa, the remaining one-third being 
found to belong to defendants Nos. 1, 2 
and 3, the other reversionary heirs. The 
relationship of the parties is set out in 
the pedigree attached to the plaint. Naya- 
nappa was the grandson of one Mudigonda 
Brahmanna Ayyavaru, who left a number 
of sons of whom Mallappa Ayyavaru was 
the great-grandfather, of defendants Nos. 
1,2and 8, Visvapathi -was the father of 
Nayanappa and Chandrayya was the grand- 
father of the Ist plaintiff and great grand- 
father of the 2nd plaintiff by adoption. 
Nayanappa athis death, which took place 
sometime about 1832, left two widows, 
Papamma who died in 1680 and Syamalamba 
who died in 3906. These two widows 
were- sisters. Papamma had a daughter 
called Viyyamma, and Viyyamma had a 
son called Lingayysa, the father-of defend-- 
ants Nos. 4,5 and 6. Viyyamma died on 
20th October 1903, that is, long after her 
mother’s death, but three years before her 
step-mother Syamalamba’s death. Lingayya 
died on the 7th February 1903, that is, 
during the lifetime of his mother Viy- 
yamma, а faw months before her death. 


The contention of the appellants is that 
the property ‘belonged to  Lingayya, the 
father of defendants. Nos. 4,5 апа 6, the 


_souree of his title being two-fold, firstly ` 
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under a Will purported to have been 
“executed by Nayanappa sometime in August 
1832 (Exhibit XXV in the case), and 
secondly, under a surrender effected by 
the two widows of Nayanappa and concurred 
in or ratified by Viyyamma, the daughter 
of Nayanappa by Papamma. The learned 
Subordinate Judge was not satisfied with 
the génuineness and bona fides of the docx- 
ment propounded as Nayanappa’s Will and 
Mr. Venkatarama Aiyar, the learned Pleader 
for the appellants, has not convinced us that 
the finding of the Subordinate Judge on 
the point is wrong. It may be that not 
much importance ought to be attached to 
some of the circumstances which influenced 
the Subordinate Judge in holding against 
the genuineness of the Will, but the main 
reasons given by him are sound. It appears 
that the two widows divided among them- 
selves the estate of their husband Nayanappa. 
But sometime about 1864, the elder 
widow was anxious that the entire property 
Should be made over to Lingayya, her 
daughter's son, and disputes arose probably 
in this very connection between her and 
her co-widow Syamalamba. They, however, 
came to an amieable understanding, the result 
of which is shown in Exhibit IV described 
asa  kararnama or deed of agreement 
executed on the Ist August 1868 by 
`Papamma and Lingayya. It recites that 
Papamma had executed on the Ist June 
1865 and got registered а dakhal deed 
(Exhibit XXVII) of the entire property 
in favour of Lingayya without the know- 
ledge or consent of Syamalamba, though 
in accordance with the terms of a 
similar document previously executed by 
both of them (č. e., Papamma and Syama- 
lamba) on the 9th March 1264 (Exhibit 
XXVI) and that as Syamalamba objected 
to this, Papamma and hergrandson Lingayya 
agreed that Syamalamba should receive 8 
acres 37 cents of land, of which she was to 
enjoy. 9 acres 4 cents absolutely and the 
remaining 3 acres 38 cents for her life. The 
rest was to be enjoyed by Lingayya. The 
total land inverited by the two widows from 
Nayanappa amounted to about 33 acres. It 


is a fact of much significance that no mention ` 


їз made in Exhibit 1V of any Will by 
Nayanappa in favonr of Lingsyya. In the 
document, however, of 1864 (Exhibit XXV1) 
referred to in Exhibit IV, asit now stands 


to -their husband without using the 


there is mention of a Will by Nayanappa 
but the Subordinate Judge finds that the 
words in the vernacular mentioning the Will 
are a later interpolation. It undonbtedly does 
look, as he points out, that something had 
been erased and the words in question 
substituted in its place. He further observes 
that the handwriting of the words in question 
is different from the rest and that it ig 
unlikely that the widows should have referred 
usual 
honorific words. Exhibit XXIX, which isan 
application made by Papamma on 20th 
November 1875 to the Collector for transfer 
of registry with respect to all the lands left 
by Nayanappa in the name of her grandson, 
undoubtedly does mention the Will of Na. 
yanappa. Butin this application the other 
widow Syamalamba did not join and it ig 
also to be noted that it ignores the com- 
promise arrived at between the widows by 
Exhibit IV. We have thus the fact that in 
no document to whieh the younger widow 
was a party is there any mention of a Will 
by Nayanappa, although it was to be expected 
that if such а Will existed it would have 
been relied on at the time of theexecution 
of Exhibit IV and recited therein and also 
in the dakhal deed of 1864. The mention 
in the latter document is, as I have said, 
open to grave doubts and is apparently а 
subsequent interpolation. 

The alleged Will (Exhibit XXV) provides 
that the two widows were to enjoy the entire 
property during their lifetime and after- 
wards “to cause it to devolve on our daughter 
Viyyamma or the members of her family 
without spoiling or breaking it." The date of 
execntion is given according to two eras 
Nandana and Salivakana Saka 1753. Thetwo 
admittedly do not correspond for Sravana 
Sutha 15 of Nandana (August 1852) was 
Solivahana Saka 1754 and not 1753. The . 
mistake was not likely to have occurred, unless 
the document was written sometime after- 
wards and: the man who got it up, not being 
familiar with the calculation of these eras, 
inserted the salivuhana Saka merely by 
consulting an old almanac which used to give 
the previous Saka as corresponding to the 
current Nandana. No such mistake is to be 
found in Exhibit XXVI which was written 
in 1864, The Will was produced for the first 
time before the Revenue Authorities in 1906, 
though mention of a Will was made in 1875, 
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Takingall the circumstancesinto consideration, 
it is not possible to say that the finding of 
the Subordinate Judge that the Will is 
not shown tobe genuine and bona fide is 
wrong. 

The facts then upon which the appellants’ 
ease as to a valid surrender or alienation in 
favour of Lingayya has to be founded are 
these. By Exhibit X XVI, leaving aside the 
recital in it of the Will, the bona fides of 
which are not established, the two widows 
after stating that according to the Dhar- 
anasasiras the daughter's son, z, e., Lingayya, 
was entitled to the property and to perform 
their obsequies, purported to give him all the 
property treating him as their kartha and 
looking up to him ta protect them and give 
them food and raiment. The younger widow 
was, however, not willing to give effect.to this 
document but ultimately a compromise was 
arrived at, that is, 4 years afterwards, ac- 
cording to the terms of Exhibit IV, by which 
Syamalamba on receiving 5 and odd acres of 
land absolutely and 3 acres and odd for her life 
relinquished her right to the rest in favour of 
Lingayya. To neither. Exhibit XXVI nor 
Exhibit IV was Viyyamma, the mother of 
Lingayya and the immediate reversionary heir, 
a party. In fact we find that Viyyamma 
in August 1879 instituted a suit (Original 
Suit No. 526 of 1879) seeking a declaration 
that the sale by Syamalamba on Ist July 
1879 in favour of а third party (the appel- 
lants in Appeal No. 228) of the 5 acres 4 
cents, which she had received in absolute 
right under the compromise Exhibit IV, was. 
not binding on the reversion. This action 
of hers shows that, whatever the motive 
might have been, she did not sanction the 
transactions between the widows and Lingayya. 
A compromise was effected (Exhibit XXXII) 
by which the vendee was allowed to retain 
4 acres 36% cents and the remainder was 
to be enjoyed by Syamalamba for life. No 
mention is made in the compromise of 
Lingayya at all. It may be taken as proved 
that Lingayya was in fact in possession of 
the property till his death, which took place 
in the lifetime of the younger widuw and 
this was probably in accordance with Exhibit 
IV. But at that time Viyyamma had no 
voiee in the matter and she herself died 
during the lifetime of Syamalamba, having 
survived her son Lingayya by a few months. 


Mr. Venkatarama Aiyar on behalf of the 
appellants haa relied on Exhibit VIII, (dated 
15th October 1890), which isa deed of purchase 
by the lst plaintiff from  Lingayya of a 
small plot of land 70 cents in area and 
which the latter had obtained in exchange 
from the former for some other land belong- 
ing to the estate of Nayanappa. But at 
that time, it must be rememberd that the 
plaintiff's chance of succession musthave been 
of & very remote character and apart from 
its legal effect І am unable to infer from 
this particular transaction that the plaintiff 
gave his consent to the alleged surrender by 
the widow in favour of Lingayya. Nor would 
it be reasonable to draw any such inference 
from the fact that in the boundaries 
given in some other documents ranging 
from. 1890 to 1902 referred to on behalf 
of the appellants such as Exhibits IX, 
XVI, XX, ete, some of the properties 
involved in the suit are described as 
Lingayya’s. To попе of these Lingayya 
was a party, though some of them related 
to transactions in which the Ist plaintiff 
or the 2nd plaintiff’s father was concerned: 
There can be no doubt that Lingayya 
was in possession of the lands iu question 
and that would be sufficient to account 
for the deseription and no further inference ` 
need be drawn from it. The facts, therefore, 
briefly speaking, to which we have to 
apply the law are: the two widows 
relinquished their interests in favour. of 
Lingayya, the younger widow consenting 
to if on receiving a substantial portion of 
the property amounting to about 1/6th of 
the whole estate in lieu of her widow’s 
interest in the half. Lingayya remained 
їп possession and enjoyment under the 
relinquishment; but neither at the time 
of the relinquishment by the widows nor 
afterwards is Viyyamma, the mother of 
Lingayya who was the immediate reversioner 
though a female, shown to have consented 
to the widows’ action in favour of her 
son. On the other hand, the only action 
which Viyyamma took with respect to 
the estate was inconsistent with the 
compromise effected between the twa 
widows, on the basis of which alone the 
younger widow consented to confirm the 
relinquishment in favour of  Lingayya. 
She, however,did not take any further steps 
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to impeach or to confirm the relinquishment 
by the widows nor did any of the other 
remoter expectant heirs. Lingayya remained 
in possession and enjoyment of the property 
except of the portion reserved in favour 
of the younger widow, until his death 
which took place during the latter’s and 
his mother’s lifetime. 


Did the property pass then to Lingayya 
under the above circumstances? The power 
of a Hindu widow to alienate the estate 
inherited by her has been the subject of 
repeated discussion for a long time past, 
and I shall content myself with stating the 
general conclusions which, in my opinion, 
must be taken to be well established. 
lt is perhaps not possible to reconcile 
with each other all the various decisions 
on the subject or the theories on which 
this part of the Hindu Law is based. 


It is not necessary in this case to make 
such an attempt. That a widow may 
surrender her entire estate in favour of 


the next reversioners isnot open to question. 
On so surrendering, the law treats her as 
if she was civilly dead,. thus accelerating 


the reversion. This was very clearly 
expounded by the Judicial Committee of 
the Privy Council in Behari Lal v. Madho 


Lal Ahir Gayawal (1). Their Lordships 
state: “It may be accepted that, according 
to Hiudu Law, the widow can accelerate 
the estate of the heir by conveying absolutely 
and destroying her life-estate. It was 
essentially necessary to withdraw her own 
life-estate, so that the whole estate should 
get vested at once inthe grantee. The neces- 
sity of the removal of the obstacle of the life- 
estate is a practical check on the frequency 
of such conveyances.” The limitations of the 
doctrine of surrender are here set out in clear 
and unmistakeable terms, anda Full Bench 
decision of this Court reported as Maruda- 
muthu Nadan v. Srintcasa Pillai (2) in accept- 
ing the doctrine as being applicable to this Pre- 
sidency did so subject to these conditions and 
limitations. It is said that a later decision of 
the Privy Council in the well-known case of 
Bajrangi Singh v. Manokarnika Bakhsh Singh 


(3) has modified the above statement of the 

(1) 19 C. 286 (P. O.); 19 I. A. 80; 6 Sar. P. C. J. 88; 
9Ind Dec. (х. s.) 603. 

2) 21 M. 128; 8 M, L. J. 69. . 

8) 30 A. 1; 9 Bom. L. R. 1348; 12 C. W. N. 74; 17 
M: L. J. 605; 6 C. L. J. 166,36 T, A, (P. C); 6A. L. J, 1, 


law. This ease has given rise to considerable 
differences in interpretation; but the case of 
Behari Lal у. Madho Lal Ahir Gayawal (1) 
is expressly referred io in the extract from 
the judgment of Subramania Aiyar, J., in 
Marudamuthu Nadan v. Srinivasa Pillai (9) 
cited in their Lordships’ judgment delivered 
by Sir Andrew Scoble, and I can find nothing 
in it to support the suggestion that the 
Judicial Committee intended to introduce any 
modification of their previous ruling on the 
subject of surrender. Bajrang: Singh’s case 
(3) was, in fact, not one of surrender in 
favour of the next reversioner, but of an aliena- 
tion made to strangers with the consent of 
the reversioners, and I shall presently consider 
how far the appellants’ case can be properly 
rested on that basis. Judged by the rule 
relating to surrender as enunciated by the 
Privy Council in Behari Lal v. Madho Lal Ahir 
Gayawal (1) and adopted by a Fall Bench of 
this Court in Marudamuthu Nadan v. Srinivasa 
Pillai (2), the relinquishment in favour 
of Lingayya did not satisfy the requirements 
of law. Firstly, because it was not intended 
to be a surrender of the whole estate, one of 
the widows, Syamalamba, having, in fact, 
bargaired for and obtained an absolute estate 
in a portion of the property in lien of her 
half'share in the whole. Secondly, Viyyamma 
and not Lingayya was atthe time the nearest 
reversionary heir. Viyamma is not shown to 
have consented to the relinquishment in favour 
‘of her son. If she had, her act might possibly 
be construed as having the effect of a joint 
surrender on her part as wellas on the part 
of the widows. Mr. Venkatarama  Aiyar 
argues that the want of consent of Viyyamma 
made no difference and he relies on a decision 
of the Bombay High Court in Vinayak Vithal 
Bhange v. Govind Venkatesh Kulkarni (4), 
where it was held that the absence of consent 
of a female reversioner like a daughter makes 
no difference in the operative effect of the male 
reversioners' consent. The Bombay case, 
again, was not one of surrender but of aliena- 
tion, and the leading authority on the subject 
of surrenders, the decision in Behari Lal v. 
Madho Lal Ahir Gayawal (1', makes it clear 
that a surrender to be valid must be in favour 


(4) 25 B. 129 at р. 185; 2 Вот, D, В, S20, 
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of the next heir, otherwise there could be no 
question of accelerating the succession. 
lf the doctrine were to be so extended as 
to enable a widow to pass over the next re- 
versioner if she happened to be a female, it 
could hardly be called a surrender or with- 
drawal of the widow’s estate; it wouid, in fact, 
be vesting the widow with power to alter the 
rule of succession. : 

As for the next contention that the transac- 
tion under Exhibits X XVI and IV should be 
upheld asan alienation made with the consent 
of the reversioners, there are two ways іп 
which alienations so made have been viewed. 
The fact of snch consent or approval being 
given is in the first place regarded as a proof 
of the propriety of the transaction, raising a 
presumption that the alienation was made 
under circumstances which rendered ita proper 
and valid act. In Raj Lukhee Dabea v. Gokool 
hunder Chowdhry 5), the Judicial Committee 
observe: “Their Lordships do not mean 
to impugn the authorities which lay down 
that a transaction of this kind may become 
valid by the consent of the husband’s kindred, 
but the kindred in such case must generally be 
understood to be all those who are likely to 
be interested in disputing the transaction, 
At all events there should be such a con- 
currence of the members of the family as 
suffices to raise a presumption that the 
transaction was a fair one and one justified 
by Hindu Law. Thatit can be, as Mr. 
Field seemed to put it, a presumption of law 
in the sense of ‘presumptio juris et de jure’ 
their Lordships do not think. 16 is no doubt 
an element to be taken into consideration and 
deserving of considerable weight in the esti- 
mation of all the evidence of the transaction." 
In another anda recent decision of thoirs, 
Bijoy Gopal Mukerji v. Girindra Nath Mukerji 
(6), Lord Moulton remarks: “It has always 
been a feature of Hindu Law as administered 
by this Board to attach great weight 
to the sanction by expectant reversioners 
of an alienation of property by a Hindu 
woman as affording evidence that the 
alienation was under circumstances which 


15) IB M.L A. 209 at p 223; 12 W R. 47 (Р. С.\; 
3 B. L. В. (P. 0.). 57; 2 Suth. P. O.J. 275; 2 Sar. P. 
C. J. 518; 20 E. R. 529. 

:6) 23 Ind, Oas. 162; 27 M. D. J. 123; 18 C. W. N. 
873; 12 A. L.J. 711; 16 Bom. L. В. 425; (1914) М. W, 
N. 430; 1 L. W. 533; 19 C. L. J. 620; 16 M. L. T. 68; 41 
0. 798 (Р. 0.) 


rendered it lawful and valid.” These cases 
clearly establish that the consent of the heirs 
may be treated as raising a presumption in 
favour of the propriety of an alienation, So 
far there is no difficulty. The question 
which arises is, does not Bajrangi Singh’s 
case (3) go further and treat the consent 
of the reversioners as imparting by itself 
legal effect to the widow’s alienations apart 
from its affording evidence of legal 
necessity. . 


In that case their Lordships of the Judicial 
Committee laid down that the consent of the 
reversionary heirs was suffloient and that it 
was immaterial when it was given, whether at 
the time of, or after, the transaction, and 
not that they held such consent to beevidence- 
of the propriety of the transaction. In fact 
it was found that there was no legal necessity 
and further that the reversioners consented to 
or ratified the alienations on receiving con- 
sideration. They also expressed their agree- 
ment with the view of the High Court of 
Calcutta in Radha Shyam  Sircar v. Joy 
Ram Senapati (7) that ordinarily the 
consent of the whole body of persons соп. 
stituting the next reversion should be 
obtained, though there might be cases in 
which special circumstances may render 
the strict enforcement of this rule impossible. 
The reversioners whose consent was in faét 
treated as sufficient in Bajrangi Singh’s case 
(3) werenot merely the immediate reversioners 
but included those next in degree, if not the 
entire body of presumptive heirs of alldegrees, 
To the same trend was a previous pronounce- 
ment of the Judicial Committee in the 
Collector of Masulipatam v. Cavaly. Vencata 
Norrainapah (8), where it isstated: “On the 
the other hand it may be taken as established 
that an alienation by her which would not 
otherwise be legitimate may become so if 
made with the consent of her husband's 
kindred.” The legal effect of the reversioners' 
consent has been based on different theories 
in various judgments of the High Courts, 
namely, (a) that the widow along with the 
reversioners represent the whole estate, (by 
that according to the theory of Hindu Law 
the reversioners occupy the position of 


` (m) 17 O. 895. 


(8) 8M.L A 529 ab p. 551; 2 W. R. (P. С.) 61; 1 
Suth. P. C. J. 476; 1 Bar, Р, О, J, 820; 20 E; В, 631, 
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guardians forming a sort of family council and 
an act done with their consent should be pre- 
sumed to be valid, (c) since the law allows 
surrender to the next reversioners it logically 
follows that they and the widow can conjointly 
deal with the estate any way they like 
and (d) that it affords a legal and absolute 
presumption that . the alienation was в 
proper опе. Inapplying any of these theories 
wholesale difficulties may arise. The 
Judicial Committee, however, seem to place 
their ruling in Bajrangi Singh's case (3) ona 
established course of judicial decisions in 
India and not on any particular theory. 
The propgsition laid down by them amounts 
to this, the consent of substantially the 
whole body of expectant reversioners is in 
itself sufficient, apart from legal necessity, 
to validate an alienation even though such 
consent was given after the transaction and 
on receipt of consideration. But beyond 
this we should not be justified in going, 
for the Judicial Committee itself points 
out in that case that the widow’s power 
of alienation should not be extended beyond 
the limits indicated there. Bajrang: Singh’s 
саве (3) was also а case in which practically 
the whole of the estate was alienated, though 
І до not think that that fact was considered. 
to affect in any way.the application of the 
rule. The relinquishment, in the present 
ease in favour of Lingayya could not be 
treated as an alienation made with the 
consent of the whole body of the rever- 
sioners, for Viyyamma did not give her consent 
to the relinquishment nor is there any 
proof of consent on the part of the other 
expectant reversioners either given at the 
time or afterwards. 
In Appeal No. 223 of 1914 it is sought 
. to support the sale of 5 acres 4 cents under 
Exhibit I made by Syamalamba on the ground 
of necessity. It is said that 1877-1878 was 
& famine year and Syamalamba was under 
, necessity for selling the property in 1879 in 
order to discharge the debts during the 
famine times. There is really no evidence 
in support of this. She apparently sald the 
property because she thought, though erro- 
neously, that she had an absolute title to it 
` under Exhibit IV. 
The result will be that both the Appeals 
Nos, 192 and 228 of 1914 will be dismissed 
with costs, 


The costs in Appeal No. 192, will be 
payable by all the appellants other than the 
2nd appellant. 


Srinivas, Aryancar, J.—The facts which 
gave rise to these appeals may be shortly 
stated. One Nayanappa died in or about 
the year 1832 leaving him surviving his 
two widows Papamma and Syamalamba 
and a daughter Viyyamma by his first 
wife. Viyyamma had an only son Lingayya, 
who predeceased her by а few months in 
1908. Defendants Nos. 4, 5 and 6 are 
his sons and they are the principal 
appellants in Appeal No. 192. Papamma 


died in ог about the year 1879 and 
Syamalamba, the last widow, in 1906. 
Plaintiffs are the reversionary heirs of 


Nayanappa and as such they claim the 
suit properties. It is said that Nayanappa 
made a Will hefore his death by which 
he bequeathed his properties to his widows 
for life, and after their death to his 
daughter absolutely. The genuineness of 
the Will is disputed by the plaintiffs, 
and it is one of the questions for 
determination in this appeal. 


To proceed with the narrative, the two 
widows who sueceeded to the property of 
their husband, divided the properties 
equally (when exactly does not appear) 
and were in possession for a considerable 
time till at least 1864, each enjoying her 
share separately. In that year the two 
widows purported to give 


› I up the pro- 
perties which they” obtained from their 
husband to  Lingayya (Exhibit XXVI 


dated 9th March 1864). The document, 
however, was not registered and it appears 
that Syamalamba the junior widow was 
unwilling to carry it into effect, In 
consequence of that, Papamma the senior 
widow, in June 1868, purported to transfer 
the whole of the property including the 
share of Syamalamba to her grandson 
Lingayya (Exhibit XXVII, dated 15+ 
Jane 1868). This evidently 101 to further 
quarrels and disputes between the two 
widows, which were finally adjusted by а 
registered kararnama executed by Papamma 
and Lingayya in favour of Syamalamba in 
October of the same year, by which about 
8 acres of land were given to Syamalamba, 
of which 5 acres 4 cents were given 
d | 
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absolutely; ‘the rest of if was to revert 
to Lingayya after her death, To these 
transactions the daughter Viyyamma was 
not a party and there is no satisfactory 
evidence that she even consented to them. 
The sons of Lingayya plead that the 
transaction of 1864 was a surrender by 
the widows of Nayanappa, and Lingayya their 
father, the male reversioner, obtained an 
absolute estate. The transaction of October 
1868 is sought to be supported as an 
alienation by the widows with the consent 
of the next male reversioner though the 
alienation was only of a portion. (though 
& large portion) of the husband's estate. 
That is the second question for determina- 
tion in Appeal No. 122. 


Syamalamba in 1879 sold under Exhibit I 
the 5 acres 4 cents, allotted to her 
absolutely to one Seshayya for the benefit 
of the father of defendants Nos. 19, 21 and 
22. Viyyamma the daughter -soon after 
brought an action for a declaration that 
this alienation by Syamalamba was not 
binding on her, the next reversionary heir, 
after the death of Syamalamba. To that 
suit she made the alienee and Syamalamba 
a party. .The suit was compromised on 
the terms that 4 acres and odd out of 
the lands sold under Exhibit I 
held absolutely by the vendee and abont 
70 cents should revert to Viyyanima after 
the ‘death of Syamalamba. These 4 acres 
and odd are in the possession of defendants 
Nos. 19, 21 and 22. In these proceedings 
Viyyamma entirely ignored the transac- 
tions of 1864 and 1868 ата her father’s 
alleged Will. Defendants Nos. 19, 21 and 22 
contend that they have.obtained an absolute 
title to the property by virtue of the 
consent of Viyyamma the next immediate 
reversioner to the alienation of Syamalamba 
as proved by the compromise, and that no 
other heir can question their title. That 
is the only question for determination in 
their appeal. 

As I agree in 
Justice Abdur 


the judgment of Mr, 
Rahim, it is scarcely 
neceasary to deal with the questions of 
fact which arise in these appeals. I desire 
to consider the questions of law which 
have been raised in this case, especially 
as the precise pointy now raised are not 
covered by any authority binding on us. 


should be' 


The power of & Hindu widow to alienate 
her husband's properties absolutely, with 
the consent of.ihe reversioners, has been 
the subject of discussion and decision for 
nearly a century by Judges of the highest 
Courts in India and by the Judicial 
Committee of the Privy Council. But 
even now it appears to be difficult to 
extract any particular principle, or even 
to know what exactly the doctrine is, or 
its scope. If anything is certain it is 
only this; that the doctrine, whatever. it 
is, is incapable of logical expansion or 
even of logical application. In ‘this state 
of things I am not confident of throwing 
any light on the question; all that T propose 
to do is to state exactly what has -been 
established by the decisions binding on 
us. First of all there is the general 
proposition which is well established that 
females (except certain gutraja sapindas 
in Bombay such as a daughter, sister or 
niece) are not entitled to alienate the 
property inhérited from males. The first 
exception to this general rule, which is 
again well established, is that they are 
competent to alienate for purposes which 
aré compendiously denoted by the words 
legal necessity. What those purposes are, 
it is unnecessary to consider. A second 
exception, if it is at all an exception, is 
that the female heir can at her choite 
surrender or withdraw her interest so as 
to allow the next heir or heirs to succeed to 
the property, as if the female heir in posses- 
sion had died. What exactly are the limits 
of this doctrine is not quite settled. Whe- 
ther there is a third exception in favour of 
alienation by a widow with the consent of 
the next reversioner, male or female or the 
husband's kindred (see Narada’s text, 
Chapter XIII, verse 28), is a question on 
which there has been the greatest diversity 
of opinion in India. 


Taking the question of surrender, and 
assuming that Exhibit XXVI was operative, 
the peeuliarity in this case is that the. 
surrender, if there was a surrender, was 
not to the next heir the daughther, but to 
her son the next male reversioner. If the 
theory of surrender is, as I think it is, based 
on the withdrawal of the interest of the 
female as if she had died a natural or civil 
death, it is clear that the so-called surrender 
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In this case could not operate to confer 
an absolute estate on Lingayya. In a real 
ease of surrender, there is not a transfer 
or even a release of the property by one to 
another, but only an extineticn .of the 
proprietary right of the female heir, the 
next heir after her succeeding to the property 
under the law of succession. If the interest in 
a particular property is divided between two 
persons as a life-tenant and a ramainderman, 
it is possible by the relinquishment of the 
life-estate to enlarge the pre-existing estate 
of the other. So also if there isa transfer 
by the one to the other, the whole absolute 
estate may  vestin one by merger. As 
in legal theory the whole estate of a deceased 
Hindu is vested in the widow, though her 
powers of alienation may be limited, there 
cannot be, in the very nature of things, any 
other person in wham there is a remainder, 
whether vested or contingent. The so-called 
surrender in this case is, therefore, ineffectual 
to confer an absolute estate on  Lingayya. 
This is the view taken by the Allahabad High 
Court in Musanumat Raja Dei v. Umed Singh 
(9). Whether the widows and the daughter 
jointly could surrender to the next male 
reversioner, Lingayya, is a question which 
does not arise for decision here (see, however, 
Protab Chunder Roy Ohowdhry v. Sreemutty 
Joy Monee Dabee Chowdrain (10) ]. Whether 
а surrender so аз to immediately vest the 
estate in the next female heir is possible, 
is again a question which it is unnecessary 
to consider, though in Bepin Behari Kundu 
v. Durga Olur Banerji (11), Doss, J., 
assumed that it was possible. If the theory 
of surrender is as I have stated, there does 
not seem to be anything to prevent the 
widows surrendering: their estates and the 
daughter succeeding, and in the daughter 
surrendering her estate after it had vested 
in her in consequence of a previous surrender 
by the widows, and her son succeeding to 
the estate as absolute owner. Before I leave 
this question I shall consider how far an 
alienation by the widow, along with, or with 
the consent of the immediate male rever- 


sioner, of the whole of the estate can be 


(9) 13 Ind. Саз. 632; 84 A. 207; 9 A. L. J. 158. 
(10) 1 W. B. 98. 


(11) 35 C. 1086; 12 C. W. N, 914; 8 C. L. J. 120. 


sustained on the application of the doctrine 
of surrender. A moment’s consideration 
would show that it is not the alienation 
by the widow which passes the absolute 
title but it is the surrender by the widow 
and the vesting of the property in the next 
male reversioner and finally an alienation 
by him that passes the absolute estate. The 
transaction, unless viewed asan alienation 
by an absolute owner who has become such 
bya surrender by a female heiress, which 
surrender may precede or be simultaneous 
with the alienation, cannot be justified on 
the doctrine of surrender. Unless the trans- 
action is of such a character that no benefit 
at all is derived or reserved by the widow 
except possibly a provision for maintenance, 
it cannot pass anything more than the 
widow’s interest. This is the effect of the 
decision of the Privy Council in Behar! 
Lal v. Madho Lal Ahir Gayawal (1) and the 
Fol Bench decision of this Court in 
Marudamuthu Nadan v. Srinivasa Pillai 
(2), which in spite of the later decision 
of the Privy Council in Barangi Singh v. 
Manokarnika Bakhsh Singh (3) is, I think, 
still good law. See Muthuceeru Mudaliar 
v. Vythialinga Mudaliar (12). Y entirely agree 
with Wallis, J, as he then was, in his 
observation in Rangappa Naick v. Kamti 
Naick (18) on this question and I am 
unable to agree with Sankaran Nair, d., 
in the same case in his exposition of the 
doctrine of alienation with the consent of 
reversioners. If his reasoning is right, the 
alienation need not be of the whole estate, 
as he himself points out. The distinction 
which he draws between an alienation by 
a widow which enables her to keep portions 
of the property, as absolute owner by a 
notional re-grant by a person to whom she 
had surrendered the whole, and one where 
she alienates a portion keeping the rest to 
be inherited by the actual heirs after her 
death, pushes the doctrine to the verge of 
absurdity. The analogy of the sapindas’ 
consent to an adoption is, with all respect, 
fallacious. That depends upon the authority 
of particular texts which have authority 


(12) 8 Ind. Oas. 476; 32 M. 206; 6 M.L, T. 122; 19 
M, L. J. 88. 

(18) 31 М.866 at p. 873; З М, L, T. 855; 18 M L. 
J, 809. 


416 


INDIAN OASES. 


[1516 


MULUGU KOTAYYA t. MUDIGONDA CHANDRAMOWLI SASTRI, 


only in the Southern Presideney. Further, 
according to the decision of this Court in 
Danakoti Ammal v, Balasundara Mudaliar(14), 
whieh is based on the observations of the 
Judicial Committee in the Ramnad ease — The 
Collector of Madura у  Mootoo Rumalinga 
Sethupathy ( 15), getting the consent of the re- 
versioners by paying foritis illegal and vitiates 
the adoption; while apparently the payment 
to the next reversioner will have no such 
effect; and indeed the giving of the whole 
to him and taking back a .part appears to 
be the best mode of getting an absolute 
estate for the widow. No doubt if there 
js an absolute surrender first and if the 
next male reversioner, by an independent 
transaction, makes a gift of a portion of 
the property, there may be no objection; 
or if he sells and requires the alienee to 
pay the whole or a portion of the price to 
the widow, the alienation may be good; 
but if the widow at the time of the so- 
called surrender stipulates for а price for 
herself, or if a surrender and a re-grant, 
or an alienation in favour of a third party 
by the widow and the reversioner ате 
resorted to merely as a device to convert 
the widow’s interest in the whole into an 
absolute interest in a part,that transaction 
cannot be upheld on any theory of surrender. 
Further, if the heiress alienates the whole 
of the property inherited by her to a strang- 
er, and if the consent of the next immediate 
male reversioner is not obtained at the time 
of the transfer and asa part of the trans- 
action, it is impossible to uphold the transfer 
as а surrender by any subsequent independ- 
ent consent of the next male reversioner, 
whether he be the next in succession at 
the date of his consent or at the date of 
the transfer. For if the widow had alienat- 
ed the property without at the time obtain- 
ing the consent of the next reversioner, 
the transaction can only operate as an 
alienation of her interest. If afterwards the 
next male reversioner consents, 16 can at 
the best operate only as a transfer or re- 
lease of his spes successionis, which is void. 
It is not possible to justify the transac- 
tion as a new surrender by the widow at 


(14) 18 Тий, Cas. 989 36 M. 19. 

(15) 12 M. I. А. 397; 10 W. B. P. C. 17 31 B. L. R. 
P. О, 1: 2 Suth. P, C. J, 185; 2 Sar, P. C.J. 361; 20 
E. R. 389. 


the time of the ‘consent, for, she having 
parted with her interest (which tock effect 
at the time of the alienation) had nothing 
more to surrender. Unless, therefore, we 
introduce an absolute fiction and say that 
the alienee at the time of the consent by 
the reversioner re-transfers the property to 
the widow so аз to re-vest in her her 
original widow’s estate to enable her to 
surrender it, the transaction cannot be up- 
held. Exhibit XXVI, therefore, even if 
operative, is ineffective to transfer anything 
more than the widow’s interest of the two 
widows. Е . 
The next question is as to the effect of 
an alienation, whether of the whole or a 
part, by a female heir with the consent 
of the next male reversioner, or rather of 
the kindred. The most important decision 
on this question is that of the Privy Council 
in Bajrangi Singh у. Manokarnika Bakhsh 


Singh (3). In the first place it is clear 
that their Lordships made no difference 


between an alienation of the whole and of 
a part. It is also, I think, clear that the 
alienation in that case was held effective 
to pass the absolute interest, though it was 
not ‘in fact made forany purpose for which 
the widow wasentitled to alienate. One of 
the cases cited in that jndgment as laying 
down the principle is Vinayak Vithal Bhange 
у. Govind Venkatesh Kulkarni (4), where the 
alienations, which were held good, were of 
portions of tbe estate; and it was also 
found that in fact they were not made for 
apy purpose binding the inheritance. The 
decision, then, I think, certainly established 
a third exception to the general rule in 
some cases at least. But it by no means 
follows that their Lordships intended to 
Jay down generally that given the requisite 
consent of the kindred an alienation by a 
female (or is it confined only to a widow?) 
is everywhere valid to convey the absolute 
property. They find a common principle 
in the cases cited in the judgment, though 
the actual conclusions reached in them were 
diametrically opposite, as for example com- 
pare Marudamuthu Nadan v. Srinivasa 
Pillai (2) and Vinayak Vithal Bhange v. 
Govind Venkatesh Kulkarni (4). The prin- 
ciple, therefore, cannot bs that an aliena- 
tion with the consent of the kindrad is 
always valid, the principle is that set ont 
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in the extract from their previous judgment 
in Oollector of Masulipatam v. Oavali Veucata 
Narratanapah (8), which only lays down 
that there may be cases where such an aliena- 
tion is valid. In what cases zt és valid is 
left to be settled by the doctrines of each 
‘of the High Courts. So far as the Madras 
Court is concerned, down to the time'of the 
above decision, the position was as laid down 
by the Full Bench in Marudamuth« Nadan 
v. Srinivasa Pillai (2), viz, unless the 
transaction was supportable ori the doctrine 
of surrender, the consent had no effect. In 
Calcutta on thé ground of stare decisis aliena- 
tions in cases other than what can he 
covered on the strict doctrine of surrender 
were held valid. in Bombay apparently in 
all cases where the requisite consent was 
obtained the transaction was good. The 
rule, apart from the doctrine of surrender, 
appears to be based sometimes on the notion 
that the widow and the male reversioners 
(the kindred) represented the inheritance, 
so as to enable them to deal with it as they 
chose; and sometimes on the notion that the 
consent of persons interested in disputing 
the transaction is evidence of its propriety, 
a rule of common sense and nob in par- 
ticular a rule of Hindu Law, The former 
view finds support from the Dayabhaga 
texts citing Narada, while no trace of any 
such principle is. discernible in the Mitak- 
shara. In an early ease decided by the 
Supreme: ‘Court `of Calcutta, which was 
affirmed by the Privy Council, the various 
texts bearing on the nature of a widow’s 
estate were examined and the conclusion 
reached that she with the consent of the 
kindred can dispose of the absolute interest 
in the property. (See 2 Morley’s Digest 
page 195.) The decisions of the Judicial 
Committee, both before and after Bajrangi 
Singh’s ease (3), appear to treat the consent 
of kindred merely as evidence, [it is expressly 
so stated in Raj Lukhee Dabea v. `Gokvol 


Chunder Chowdrhy (5)], and Ido not think: 


that the decision in Bajrangi Singh’s case (3) 
compels us to give any larger effect to such 
consent. [See 
Girindra Nath Mukerjee (16), Hari Kishen 


,99. 23 Ind, Cas, 162; 41 O. 793; 18 C. W. N 873; 12 

A.L Т.Т; 16 Bom. L. R. 425; (1914) M. W. N. 430; 
)9 O. L. J. 620; 16 M. L. T. 63; 27 M. L. J. 123; 1 L, W. 
533 (P. О), 
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Bhagat v, Kashi Parshad Singh (17).] The 
question was examined by a Full Bench of 
this Court in Nachiappa Gounden v. Ranga- 
sami Gounden (18). The learned Chief 
Justice was of the opinion that the decision 
of the Privy Council in Bajrangi Singh v. 
Manokarnika Bakhsh Singh (3) established 
that an alienation made with the consent, 
of the next male reversioner was valid to 
pass the absolute interest in all cases; 
while Kumaraswamy Sastriar, J., thought 
that such a consent obliged tbe. Court to 
presume asa matter of law that the aliena- 
tion was proper; while the third learned 
Judge Seshagiri Aiyar, J., appears to be 
doubtful whether such a consent was any-. 
thing more than a fact to be taken into 
consideration in deciding whether the aliena- 
tion was proper. I think the proper view 
to take is that the consent of the kindred 
is only a piece of evidence, and where 
evidence of the actual necessity is lost by 
lapse of time, it may be very valuable evi- 
dence; also when the question is whether 
the alienee is a person who purchased | 
bona fide after making reasonable inquiries, 
the consent of the reversioner to the transfer, 
if it purported to be a transfer for legal 
necessity, may, unless rebutted, be sufficient 
proof. However, the weight to be attached . 
to the consent of the kindred would ob- 
viously depend on the facts of each case, and 
if it is found that the consenting kindred 
were paid for their consent, I for опе ' 
would attach no weight to that consent. If 
the text of Narada, which constitutes the 
kindred of the husband the guardians of. 
ihe widow, and other texts which indicate 
the general dependence of women are to be 
taken as the basis for enabling the widow 
with the consent of the guardians (or do 
they form а sort of family council acting asa 
quasi-judicial tribunal?) to alienate her hus- 
band's property, it is to be observed that in 
Narada's line of succession there is no 
place for a widow, as pointed out by the 
author of the Mitakshara. Further, such 
consent, unless given bona fide, and without 


(17) 27 Ind. Cas. 674; 42 0. 876 17 M. L. T. 115; 
190. W. N.370; 13 A. L.J. 223, 28 M. L.J. 565; 2 
L. W. 219; 21 C. L. J. 225; (19:5) М. W. N, 511; 42 
I. A. 64 17 Bom. L. В. 426 (Р.О). 

(15) 26 Ind. Uas. 757; 28 M. L, J. 1; (1915) M. W. 
N, 58; 2 L. W. 69; 11 M. L, T. 87 4F. BJ). 
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being purchased, can be of no avail; for 
it will be a strange doctrine indeed which 
allows a guardian to profit by his position 
or enables a widow to purchase a judg- 
ment from the family ' council. One may 
also venture to doubt, whether the doctrine 
of estoppel adumbrated in Rangappa Naick v. 
Каті: Naick (13) (it may be noted that all 
the three learned Judges agreed on this 
point and only on this point) is really sup- 
ported by the sentence at the end of 
the judgment in Bajrangi Singh’s case (8). 
It is difficult to believe that their Lord- 
ships without any previous discussion or 
argument, at the end of a paragraph deal- 
ing with the effect of the consent of the 
kindred as a body, formulated an entirely 
new ground of decision at variance with 
their deliberate opinion previously exptess- 
ed in Bahadur Singh у. Mohar Singh (19) 
depending solely‘ on the consent of a 
single individual of that body. This novel 
proposition, to use the language of Lord 
Davey in the above case, seems to require 
‘bona fides’ and ‘consideration’ in order 
that the cousent of the expectant heir 
may bind others. An expectant heir may 
promise to ratify, or by representation be 
prevented from questioning, an alienation 
if and when he succeeded to the proper- 
ty. In the former case there must be con- 
sideration ; 
necessary. In neither would the bona fides 
of the expectant heir be material. 
either case it is difficult to see why the 
son who does not claim through the father, 
should be bound, any more than any other 
relation. May it not be that their Lord- 
ships were merely stating the result of their 
previous discussion, namely, that if the con- 
sent of the then livirg kindred validated the 
alienation, the persons who actually succeed 
on the death of the widow cannot impeach it 
and that the reference to the consent of the 
fathers was merely a statement of fact and 
not the enunciation of a principle? 

In the view which I have taken, neither 
the transfer of 1S64 nor that of October 
1868 could be supported. Even if I am 

“wrong, as the transfers were admittedly 


(19) 29 LA.L6 C. 
L 


1; 6 C. W. N. 169: 97 A. 94 (P. 02:4 
Bom. І. R. 233; 12 M. L. J. 


56; 8 бат. P. G. J, 152 


INDIAN-OASES. 


in the latter it would be un-. 


Ti 


` [1916 


2 


gifts and as the daughter the next immediate 
heir did not consent, the alienations are 
not valid. Besides the alienation under Ex- 
hibit IV was of ' a portion of the 
estate, and according to the decisions of 
this Court if was invalid. In  Vinyak 
Vithal Bhange v. Govind Venkatesh Kulkarni 
(4) it was held that the want of consent 
of the rext female heir made no differ- 
ence. In Mallik Saheb Abdul Saheb 
Gandigiwad v. — Mallikarjunappa (20) an- 
other Bench of the same Court held 
that that consent was conclusive. Anyhow 
the Bombay decisions are not binding on 
us, and they are in conflict with the deci- 
sions of our Court. There is no decision 
binding on us which holds that the 
consent of the next female heir has any 
legal effect and there can be no estoppel 
in this case, as the reversioners who now 
sue are not related to the famale rever- 
sioner who consented to the alienation. 
We would, of course, be bound by ihe de- 
cision in Rangappa Natcks’s case (13) and Dy. 
the interpretation put therein on the decision 
of the Privy Council in Rajrang: Singh's 
case (3), but that dces not apply to the pre- 
sent case. 

For the same reasons the contention of the, 
appellants in Appeal No. 228 of 1914 anon de 
also be disallowed. 

Appeals dismissed, . 


V. R. P. 
(90) 22 Ind. Cas, 292; 38 B. 224; 15 Bom. т. в. 
1142, ç 
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Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr, Justice Twomey. 
ARDIKAPPA CHETTY—Dsrenpant— 
APPELLANT 
versus 
K. А. R. KADAPPA—P aintivr— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 18, Sch. I, Art, 90— 
Suit by principal against agent for neglect or misconduct 
—When neglect or misconduct becomes known to 
plaintif — Fraud, keepiny plaintiff in ignorance of his 
right to sue, whether amounts to; 

À suit bya principal to recover from his agent 
unauthorized payments made by the agent and., 
money received by the agent on account of the 
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principal is governed by Article 90 of the Limita- 
tion Act. Time for such suit begins to run, not 
from the date on which the agency terminates or 
the accounts are made over to the principal, but 
when the neglect or misconduct of the agent actually 
becomes known to the principal, a reasonable time, 
after the termination of the agency and delivery of 
the account’ books, being allowed for examination 
of the accounts, [p. 420, col. 1.] 

Neglecting to settle accounts with the object of 
concealing his misconduct from the principal is 
not “fraud” within the meaning of section 18 of the 
Limitation Act. [p. 419, col. 2.] : 

Article 120 is а residuary provision which cannot 
be applied unless there is no ether Article specially 
applicable to a case. [p. 419, col. 2.] 


Mr. Bilimoria, for the Appellant, 
Mr. Dawson, for the Respondent. 


JUDGMENT. 


Twomey, J.— The only question for deter- 
mination in this appeal is, whether the 
lower Courts were right in holding that the 
plaintiff-respondent/s suit was not barred by 
limitation. The defendant-appellant was the 
agentat Henzada of the plaintiff-respondent 
Chetty, who carried on business there under 
the style of K. A. В. Arunachellam Chetty. 
The suit was brought ‘against the agent to 
secure Rs. 3,475,made up of six items set 
out m the plaint and consisting of various 
unauthorized payments made by the defendant 
out of the funds of the firm and certain sums 
received by the defendant on behalf of the 


^ firm and not credited in his account. 


1 


2 


The findings of the District Court as to 
the various items in dispute were not ques- 
tioned at the hearing in the lower Appellate 
Court and no question is raised in this Court 
as to those findings. In both the lower 
Appellate Court and in this Court the argu- 
ment was confined to the question of limitation. 
The defendant-appellant’s agency terminated 
on the Ist May 1969, the suit was filed on 
the 25th May 1912, The defendant alleged 
that he made over his books to the plaintiff on 
the 13th May 1909, and that he settled 
accounts with the plaintiff in the next two 
days. 
that the defendant handed over only some of 
the books and that ће date was the 18th May 
1909. He also said that the defendant 
after making over the books to “him 
went away without explaining the ao- 
eounts,- and that “the accounts between 
them ‘were not settled until four and a half 
months later when the defendant returned. 
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The plaintiff denied this, and said. 
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The District Court accepted the plaintiff's 
version and found that the defendant's 
conduct in failing to settle accounts with the 
plaintiff amounted to fraud, by which the 
plaintiff was kept in ignorance of his right 
to sue within the meaning of section 18 of the 
Limitation Act, and that, in consequence of 
thia fraud, limitation did not begin to run 
against the plaintiff until the accounts were 
actually settled. The District Judge decided 
that Article 90 of the Schedule to the Limi- 
tation Act was the Article applicable to the 
case. „ 

The learned Judge of the Divisional Court 
took a scmewhat different view. He held 
that the appropriate Article was Article 89 
and that the period of limitation would 
ordinarily run from the 1st May 1909 when 
the agency terminated, but that the plaintiff 
was entitled to an extension of time under 
section 18 of the Act because the defendant 
failed to settle the accounts. à 

-I think both the lower Courts were wrong 
in applying section 18 of the Limitation Act to 
the case. The neglect of the defendant 
toexplain his accounts is hardly the kind 
of fraud which is contemplated iu this section. 

Before us it is argued on behalf of the 
plaintiff-respondent that neither Article 89 nor 
Article 90 is applicable, but that the suit was 
covered by Article 120. Article 120, however, is 
a residuary provision whish cannot be applied 
unless the Court is satisfied that there. 
is no other Article specifieally applicable to 
the suit. Articles 89 and 90 deal expressly 
with suits by a principal against his agent 
and are presumably intended to cover 
the bulk of such suits. It would have to be 
shown that both these Articles are inappli- 
cable before we could apply Article 120. 


It was pointed out by the Calcutta High: 
Court їп Jogendra Nath Roy у. Deb Nath 
Chatterji (1) that the terms of Article 89 go 
to show that the suit contemplated must 
involve the taking of accounts. : The present 
сазе is not a suit for an account. The 
accounts of the deferdant’s term of agensy 
have been furnished to the plaintiff and 
the plaintiff asks for the recovery of 
specific sums, which he claims to be 
fraudulently withbeld from him by his 
agent, the defendant. Theallegations against 


(1) 8€. W. N. 113. 
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the defendant are allegations of misconduct 
and the suit appears to me to fall properly - 
under Article 90, according to which the period 
of limitation would begin when the miscon- 
duct of the defendant became known to the 
plaintiff, Even assuming that the plaintiff 
has not told the truth in saying that he did 
not discover the misconduct for four and a 
half months after receiving the books of 
accounts, I think there is a strong presump. 
tion at any rate that he did not discover it 
immediately on receipt of the defendant's 
account books on the 18th or, as the defendant 


‘says, onthe 13th May. He would have to 


make -enguiries as to the defendant’s 
proceedings in “Burma, as to the correctness 
ofthe various items shown in the accounts 
and ав to what dues were receivable by the 
firm during. the defendant's agericy before 


he would beina position to say that the- 


defendant had defranded him. Assuming 
that the necessary books wore made over 
to him on the 18th May and allowing him 
only a fortnight from the 13th May for the 
purpose of making the. necessary enquiries, 
he would not have definite knowledge of the 
defendant’s frauds before the 27th May 


:1909 and eounting from that date the suit 


would bein timíe, 


` We have been referred to a case decided 


by a Bench of this Court in 1914, C. P. D. К. 
N. Firm v. B. М. P, W. Pallaneappa Chetty 
(2), in which the learned Judges (Ormond and 
Parlett, JJ.) expressed an opinion imputing 
constructive knowledge of an agent’s 
misconduct from the time when the agent’s 
account books came under the control of 
the principal, But the same Bench in another 


. ease, P. B. М, Palaniappa Chetty v. P. M. R. 


M. Firm3), said: "We are not prepared to 
hold that in Article 90 after the words 
“becomes known’ we should read the words 
‘or might have become’ ог ‘should have 
become known’ to the plaintiff." I entirely 
agree with the latter view. 


of his‘agent’s 
until he has 


to their correctness. 


.. - . - 


(2) Civil First Appeal No. 49 of 1912, 
(8) 25 Ind. Cas, 186; 7 Bur, D. T. 202. 
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It would, 
clearly bé unjust to impute full knowledge- 
proeeedings to a prineipal' 
Ј had а reasonable time to’ 
examine ‘the accounts and satisfy himself as ' 
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I would, therefore, hold inagreement with 
the lower Courts that the suit is not barred 
by limitation and would dismiss the appeals. 

Fox, C. J.—I concur. - 

Appeal дзн. 





PRIVY COUNCIL. | 
APPEALS FROM THE CALCUTTA Нон Court. 
July 17, 1916, ре т 
` The Lord Chaneellor, Lord Atkinson 
: and Sir John Edge, · 
NANDA LAL DHUR BISWAS AND ANOTHER 
— APPELLANTS ` 2 
versus š 


JAGAT KISHORE ACHARJYA CHOW- 


DHURI AND OTHERS— RESPONDENTS. 

. Hindu Law—Alienation by widow—Legal necessity, 
proof of— Recitals in documents, value, of —Burden of. 
proof—Lapse of time, strict proof after—Attestation of 
document, effect of —Estop pel —Consent—Costs, 

The burden of proving that а disposition by s 
T] widow was lawful rests on the alienee. [p. 423; 
col. 1 

Maheshar Baksh Singh v. Ratun Singh, 28 Y. A? 
87; 6 M. L. J. 127 (P С.); 23 О. 768; 7 Sar. P. C. J. 
19; 12 Ind. Dec. (м. s : 508, referred to. 

Recitals in documents cannot by themsélves bo 
relied upon for the purpose of proving the assertions 
of fact which they contain. Under ordinary circum: 
stances and apart from Statute, they can only bo 
evidence as between the parties to the conveyance 
and those who claim under them. [p. 428, col. 2.]. | 

If the deeds:are challenged at the time or near he 
date of their execution, the recitals in them deservé 
but slight consideration and cannot be accepted ав 
proof of the facts. But after the lapse of a long 
time from the execution of the documents and thé 
disappearance of the parties who could have given 
relevant evidence, a. recital consistent with the pro: 
bahility and the circumstances of the case assumes 
greater importance and cannot lightly be set dside; 
Üp. 423, col. ?;р. 424, col, 1.] 


Actual proof of the necessity which justified u 
disposition by a widow is not essential to establish 
its validity. It is only necessary that a representi. 
tion should have been made to the purchaser tha 
such necessity existed and that -he should -havé 
acted honestly and made proper enquiry to satisfy 
himself of its truth A recitalin the deed is clear 
ovidence of the representation, and, if the circum: 
stances aro such as to justify a reasonable belie? 
that ап enquiry would have confirmed its truth, then’ 
when proof of actual enquiry has becomo impossible; 
the recital, coupled with such circumstances, would, 
be sufficient evidence to support the deed. (p. 424; 
col. 1. 

н should nob iusisb on practical proof of tho: 
financial condition of the estate of . а dead man after 
the lapse of sixty or seventy, years |p. 225, col. 1.] 

Attestation of a document proves no more than 
that the signature of an executing party has beer: 


Present: - 
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attached to the document in the presence of a wit- 
-ness. It does not involve the witness in any 
knowledge of the contents of tho deed nor affect 
"him with notice of its provisions, and neither creates 
‘estoppel nor implies consent. [р. 425, col. 1.) 

+ Hari Kishen Bhaaat v. Kashi Parshad Singh, 27 Ind. 
‚Сав. 074; 2 L. W. 219; 19 C. W.N 370; 17 M. L. T. 
115; 13 A, L J. 223; 21 C. L. J. 225; 28 M. L. J. 565; 
17 Bom. L. R. 426 (P. C): (1915) M. W. N, 511; 42 
C. 870; 42 Т. A, 64, referred to. 

i Where а party is guilty of needlessly protracting 
proceedings it is nob entitled to costs, even if it is 
Successful. [p. 425, col. 2.] 


< Consolidated appeals from a judgment and 
decrees of the OCaleutta High Court, dated 
August 16th, 1909, reversing a judgment and 
six decreas of the Officiating Subordinate 
Judge of Mymensingh, dated September 17th, 
1906.- T 


. FACTS —One Braja Narayan Dhur Biswas 
died in 1845 childless, leaving two widows, 
Golokemoni and Joydurga. Between 1848 and 
1865 the widows by sundry conveyances sold 
practically the whole of his property to sund- 
ry purchasers. The sales purported to be 
for legal necessity and to convey to the 
purchasers the whole estate. Golokemoni died 
in “1590 and Joydurga in 1902. In 1905 
Nanda Lal Dhur Biswas, claiming to be the 
reversionary heir of Braja Narayan, and one 
Jogesh Chundra Chakravarti, who had pur- 
éhased a half share of Nanda Lal’s rights, 
instituted the present suits against the re- 
spondents and others, successors-in-title of 
‘the purchasers, claiming that the several 
sales were fraudulent and collusive and 
not madè for legal necessity and praying 
for recovery of possession, mesne profits and 
other relief. 

Various issues were raised, but the only 
one -now important was whether the sales 
were for legal’ necessity. The Subordinate 
Judge held they were not, and decreed the 
suits. The High Court (Chitty and Carnduff, 
JJ.) reversed this finding and dismissed 
the suits with costs. After disposing of other 
questions.arising in the case they observed as 
follows:— It is not now contended that 
these alienations were not made bona da 
and for good considération. The ‘only ques- 
tion is whether there was legal necessity for 
such alienations.” After giving a list of the 
alienations. ав. given ‚іп their Lordships’ 
` judgment, the learned Judges concluded 
as follo we: : E ` ' 

The documents, one and all, contain 
recitals .of debts and necessity for raising 
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money. They are not conclusive proof but 
may be considered with the other evidence. 
They eannot be entirely disregarded. Eb 
will be seen that the alienations extended 
over а period of seven years, and were for 
an aggregate amount of Hs. 2,900. The 
last of them took place more than 40 years 
hefore this suit came on for hearing. It 
conld not, therefore, be expected that there 
would be extraneous oral evidence of much 
value with regard to the state of the widows 
at the time and to the necessity for raising 
money. The learned Subordinate Judge has 
discussed at length the evidence of the 
various witnesses called for the defence in 
this connection and given his reasons for 
disregarding it. We agree with him that 
ibis of no great value in matters of detail. 
But we are not prepared to say that the whole 
body of this evidence is false. The witnesses 
could not be expected to remember 
details of accounts of 40 to 50 years of age, 
All the same the burden of proof, which 
is undoubtedly upon the defendants, will 
not lie so heavily upon them їп a case like 
this where the alienations have gone un- 
challenged for so many years, and evidence 
at first hand is difficult, if not impossible, 
to procure. There is evidence which can 
safely be relied upon, that although Braja 
Narayan died possessed of considerable pro- 
perty, he also was heavily involved. The 
names of his creditors are given—Hukum 
Chand Saha, Biswambar Saha and Kartik 
Saha. There were undoubtedly decrees 
against him to satisfy which some of these 
alienations were made. There is another cir- 
cumstance which tells strongly against the 
plaintiff Nanda Lal, and that is that he ap- 
pears to have attested the documents Exhibit F 


. and Exhibit E, the conveyances to the Wises. 


14 is unfortunate that the original docu. 
ments have been lost. The certified copies, 
however, obtained from the Ragistration 
offixe show Nanda Lal of Usthi as a witness 
to each document. What ismore, Exhibit I 
purports to have been attested also by Ram 
Nath Dkur and Ram Kanta Dhur of Usthi, 
and Exhibit E, by Ram Kant Dhur of Usthi. 
These are, no doubt, the uncles of plaintiff 
No. 1 and if his story of relationship was 
true, would at these dates have been the 
‘next reversionérs. : 


"ftis true that Nanda Lal says that he 
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has mo recollection of -having attested 
thesé documents, but he. is constrained to 
admit that there is not, and never has been, 
so far as he can remember, any other 
‘Nanda Lal Dhur of Usthi besides himself. 
The inference seems irresistible that he did 
attest both these documents. What is the 
effect of such attestation? It appears to 
us that it creates very good evidence of 
the legal necessity in these two instances. 
“We must also consider the lapse of time. 
The plaintiff No. 1 was not legally bound 
to assert his rights during the lifetime 
of the widows, but the fact that he did 
not do so, that he took no steps to assume 
‘possession of the property on Joydurga’s 
death, and that he did not file this 
suit for three years from that date, coupled 
‘with the fact that he attested and so 
presumably consented to these two aliona- 
tions, tells, in our, opinion, most. strongly 
against him. With reference to the kobala 
of 17th June 1853 (Exhibit 5), the plaintiffs 
rely upon the truth of the recital that 
Braja Narayan left no authority to adopt. 
T£ they do this, they cannot reasonably 
‘deny the truth of the recital as to legal 
‘necessity, which immediately follows. Upon 
the whole, we are of opinion that there is 
‘sufficient evidence upon the record of legal 
necessity for these alienations. It is not 
necessary to discuss the other points which 
were raised and which are pesuliar to parti- 
‘ular suits. We may, however, say that as 
regards suits Nos. 11 and 12, it does not 
appear that Chur Mandalia was the self- 
acquired property of the widows. There is 
no evidence that they were ever in а posi- 
‘tion to acquire any property. They were 
unable to keep intact even that which had 
come to them from their husband. We are 
of opinion that the plaintiffs’ suits must 
fail forthe reasons recorded above. These 
appeals (other than Appeal No. 297) are 
allowed, and the plaintiffs’ suits dismissed 
with costs in both Courts. There will be 
only one set of costs in suits Nos. 11 and 12, 
‘out of which two appeals have arisen. We 
‘assess the hearing-fee in R. A. Nos. 45, 48, 
53,116, 225 and 804 at five gold mohurs, 
‘Rs. 300, ten, ten, three and three gold mohurs 
“respectively. 
* Appeal No. 297 preferred by the plaintiffs 
is, as we have said above, dismissed with 
:соѕіз — three gold mohurs,” 
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- Mr. De Gruyther, K. O., and Sir W. Garth, 


tor the Appellants.—It is settled law that 


restriction on a Hindu widow is not re- 
laxed in réspect of ancestral property. There 
was no proof of legal necessity and the re- 
spondents had failed to prove it. Thererwas 
no proof that any decree against the widow’s 
husband existed at the time of his death. 

[Loro Cuancentor.—Is there nothing in 
India that after the lapse of a certain time 
things must be assumed to be right? How 
can any one prove things after the lapse of 
70 years ?] 

To such an alienation the reversioners 
must positively consent and any attestation 
by them of a deed would rot of necessity 
connote knowledge of its contents. 

[Lory Caancentor:—H ow із a creditor to 
know all about the necessity beyond what he 
is told by the widow? ] 


Reference was made to Sham Sundar Lal- 


у. Achhan Kunwar (1), Maheshar Baksh 


Singh v. Ratan, Singh (2), Lala Brij Lal 
v. Musammat Inda Kunwar (3), Hanooman- 
panday’s case (4) and Mayne’s Hindu Law, 
paragraph 632, page 849, 


Sir Erle Richards, K..0., and Mr. Dunne, 
for the Respondents. Тһе appéllants had 
failed to establish the title of Nand Lal to 
any of the properties claimed. The sales by 
the widows were for legal necessity avd, 
passed the absolute title in the properties to 
the purchasers. They were assented to by all 
Teversioners. 


[Lorn CzanceLtor:—Recitals are admitted 
here as evidence by Statute. How do ‘you 
admit them in India? There are cases in 
which circumstances would make recitals 
evidence. They would bind her, but no- 
body else who is-not claiming under ‘her. The 
attestation of a deed -cannot affect the rights 
of the attestor unless he knew that the 
transaction was to affect his rights. |. 


(1) 25 I. А. 183; 21 A. 71; 3 O. W. N. 729 (P. C.Y; 
7 Sar, P. C, J. 417. 

(2) 23 1. A. 57; 6 M. L. J. 127 P. C.); 28 0. 766; 7 
Sar. P. C J. 19; 12 Ind. Dec. (x. s.) 508. 

(3) 23 Ind Cas 715 (P. 0.1; 36 А. 187; 18 C: W. 
N. 649; 26 M, L. J. 443; (1914) M. W. N. 405; 16 M. 
L, T. 395; 19 C. L. J. 489; 12 A. L. J. 495; 16 pom. L. 
В. 352; 1 L. W. 7 on 

(4) 6 M. T. Аз 8; 18 W. В. Sin. Sevestre 253. 3 
`2 Sath. P. 0. J. 2 а Р. С. J. 662; 19 Е. R: 147, 
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Hancoman Panday’s case (4) referred to. 
Mr. De Gruyther in reply. 


JUDGMENT. 


Tar Loro CAHANGELLOR. These віх consoli- 
dated appeals arise out of six suits commenc- 
ed by one Nanda Lal Dhur Biswas and Jogesh 
Chandra Chakravati, claiming against the 
various defendants possession of certain 
lands. The first-named plaintiff has died 
since the institution of the suits, and his 
representatives, together with the other 
plaintiff, are the present appellants. | 

The property in question formed the whole 
estate of one Braja Narayan, deceased, and 
was the subject of certain conveyances exe- 
cuted at various dates by one or both of 
his two widows. The first-named plaintiff 
alleged that he was the adopted son of 
Brajà Narayan, but this claim, though 
supported by the Subordinate Judge who 
decided in favour of the plaintiffs in all 
‘the suits, was rejected by the High Court, 
from whose judgment these appeals are 
brought, but it is not necessary to consider 
this question unless the conveyances can 
be set aside. Now it is clear thatin the 
circumstances these conveyances cannot be 
supported unless it is established that the 
sales they purported to effect were made 
"under circumstances of legal neesssity, 
justifying the widows, who were only en- 
titled to the usufruct of the property, in dis- 
' posing of the entire estate. 


The burden of proving that the disposi- 
tions were lawful, rests on the respondents 
[see Maheshar Baksh Singh v. Ratan Singh 
(2)] 

The facts of the case are these. 
Narayan was a Hindu who lived in the 
village of Usthi. He occupied a position 
of some importanee in the village and died 
їп 1845, childless, leaving two widows, 
Golokemoni and Joydurga, who succeeded 
him as joint  heiresses of his property. 
‘Golokemoni died on the 8th June .890, 
and Joydurga on the 6th June 1902. Dur- 
ing their lifetime they disposed of all the 
property inherited from their husband by the 
-following deeds : — 

12th August 1848, both widows to Radha 
`Kanta Das, for Rs. 175. 

17th June 1858, both widows to Kali 
' Narayan Roy Chowdhuri, for Rs. 1,000. 


Braja 
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26th December 1856, Golokemoni to G. 
P. Wise, for Rs. 350. ` 

10th December 1559, Golokemoni io Go- 
loke Nath Das, for Rs. 250. 

23rd September 1£60, Joydurga to T. A, 
Wise, for Rs. 700. 

4th December 1860, Golokemoni to Bejoy 
Gupta, for Rs. 110. 

18th September 1804, Golokemoni to Go- 
lok Chandra Das, usufructuary mortgage, for 
Rs. 190 by an ijara patta. 

Ist July 1865, Joydurga to Shaik Dhondi, 
for Rs. 215. 


It was originally asserted that these sales 
were at an under-value, but the appellant 
failed to establish this contention, and it 
has been now definitely abandoned. It may, 
therefore, be accepted—and it is a material 
circumstance—that the whole property 
was disposed of at its full value 
by small conveyances realising sums from 
1,000, and each of the 
deeds contains recitals alleging various facts 
to show that there was lega] necessity which 
would justify the transaction. 

It is not necessary to examine each of 
these recitals in detail. Speaking generally, 
the necessity which they put forward is 
the necessity of providing means for payment 
of debts of the deceased, of the expenses con- 
sequert on the sradh and the satisfaction 
of debts incurred by the widows for the pur- 
pose of obtaining the money necessary for the 
payment of the debts of thedeceased and of the 
expenses of religious ceremonies. In general 
terms the facts recited would establish the 


-necessity alleged but it is well established, that 


such recitals cannot by themselves be relied 
upon for the purpose of proving the assertions 
of fact which they contain. Indeed it is 
obvious that if such proof were permitted 
the rights of reversioners could always be 
defeated by the insertion of carefully pre- 
pared recitals. Under ordinary circum- 
stances and apart from Statute, recitals in 
deeds can only be evidence as between the 
parties tothe conveyance and those who 
elaim under them. 

But in such & case as the present their 
Lordships do nob think that these 
recitals can be disregarded, nor, on the other 
hand, сап any fixed and inflexible rule be 
laid down as to the proper weight which 
they are entitled to receive. If the deeds 
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were challenged at the time or near 
the date of their execution, so that 
independent evidence would be available, the 
-recitals would deserve but slight consider- 
ation, and certainly shonld not be accepted 
as proof of the facts. But, as time goes 
by, and all the original parties to the 
transaction and all those who could have given 
evidence on the relevant points have grown 
old'or passed away, a recital consistent 
` with the probability and circumstances of 
the case assumes greater importance, and 
‘cannot lightly be set aside; for it should 
be remembered that the actual proof of the 
‘necéssity which justified the deed is not 
essential to establish its validity. It is only 
necessary that a representation should have 
‘been made to the purchaser that such 
‘necessity existed, and that he should have 
‘acted honestly and made proper enquiry to 
‘satisfy himself of its truth. The recital 
is ‘clear evidence of the representation, and, 
ЗЕ: е circumstances are such as to justify 
‘a reasonable belief that an enquiry would 
have confirmed its truth, then when proof 
of.actual enquiry has become impossible, 
the recital, coupled with such circumstances, 
‘would be sufficient evidence to support the 
deed. To hold otherwise would result in 
deciding that a title becomes weaker as it 
grows older, so that a transaction— perfectly 
honest and legitimate when it took place— 
would ultimately be incapable of justifica- 
‘tion merely owing to the passage of 
time. 


The present case well illustrates the 
necessity of this view. Nearly sixty years 
passed between the date of the first deed 
and: the institution of these proceedings, and 
the attempt to-support by contemporary 
evidence statements as to the private affairs 
of the deceased man or of his widows has 
only resulted, as might have been expected, 
in & number of witnesses attempting to give 
first-hand evidence upon matters which 
occurred when they were of tender years, 
and now can only bedimly and imperfectly 
remembered. Their Lordships are not sur- 
prised that: the learned Judge who tried 
the case rejected this evidence as un- 
trustworthy, and they place no reliance upon 
it. m 
There are, however, facts which are not 
in dispute, and they appear to their Lordships 
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sufficient to support the validity of the 
transactions which it is sought to challenge. 
The total value of the estate which the two 
widows inherited was Rs. 2,900. That 


-80me expense must have been inéurred, and 


properly incurred, in connection with the знай 
might be safely assumed. That the deceas- 
ed should have left no debts at all is ex- 
tremely improbable, and, indeed, one of the 
recitals referred in specific terms 4о` a 
particular decree in favour of a named 
creditor. If no explanation whatever could 
be offered ag to the absence of any record 
of this decree, the circumstances would 
place a diffculty in the respondents’ way. 
But it appears that the records of the 
Court, by which the deeree might reason- 
ably be aseumed to have been made, ex- 
tending over a period from 1843 up to the 
death of the deceased, have been destroyed by 
an earthquake, and their -Lordships are, 
therefore, not prepared to allow the lack of 
proof of the deeree to weigh against the re- 
spondents’ position, | 


Now the legal necessity that would sup- 
port these conveyances is the necessity for 
maintenance of the widows, and that 
maintenance néed not, be measured merely 
by a sufficient sum to support bare exist- 
ence. The periods at which the properties 
were sold, the small sums for which the 
sales were made, and the disposition of 
the property piece by piece with fair. 
regularity for a period of sixteen years, 
all go to support the view that the widows 
found themselves unable to provide sufficient 
maintenance ont of the income of the estate. 
is impossible atthis lapse of time to consider 
minutely the exact amount of money out of 
which these women might have maintained 
themselves. Ifthe total amount of the estate 
had been such that it could safely have 
been assumed its usufruct would: have pro- 
vided a sufficient sum, different considerations 
would have arisen, But that isnot the case. 
In 1865 all the property was exhausted 


‘and the widows’ means were at an end. 


From that time until their death they lived 
with relations, 

The circumstances, therefore, аге sufficient 
to justify the assumption that proper enquiry 
would have disclosed that real necessity 
existed. 

It is, however, urged ` on behalf of the 
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‘appellant that even if this be so, the 
‘reasons urged in these recitals differ from 
the suggestion that the sale was necessary 
for the maintenance of the widows. . Their 
Lordships do not accept this view. If money 
were needed for payment of the debts, the 
‘amount available for maintenance would: to 
that extent be reduced, and if the debts 
had been paid by the widows out of 


borrowed money, it would make no difference · 


‘whether they urged as the reason for the 
sale the necessity to pay the debts or the 
necessity of maintaining themselves. 

It is admitted that there was only one 
fund available for all purposes. Whatever 
the debts of the deceased may have been, 
ib was out of this fund that they had 
to be defrayed, and all proper and neces- 
sary expenses could only be provided from 
the same source. Their Lordships have en- 
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ed Kishen Bhagat y. Kashi Parshad Singh 
5 : 

Tn the opinion of their Lordships, therefore, 
these appeals should fail, and they will 
humbly advise His Majesty that they should 
be dismissed with costs. 

Their Lordships cannot, however, part 
_with this case without expressing their con- 
.cern at the delay that has taken place. 

The proceedings were instituted on the 
20th May 1905, the decrees of the Subordinate 
Judge were made on the 17th September 
. 1906, and the deerees of the High Court on 
the lóth August 1909. Yet these appeals 
were nob set down for hearing until April 
of this year. Their Lordships have been 
unable to extract any sufficient reason. for 
this delay. . The representatives of the 
` parties over “here. may well be unable, to 
“furnish explanation, but unexplained it con- 


tirely disregarded the verbal evidence upon- stitutes a grave reproach to the administra. 


the question of what debts were owing 
from the deceased. The learned Trial 
Judge who tried the case rejected such 
evidence as untrustworthy. and the insist- 
ence of practical proof of the financial 
condition of the estateofa dead man after 
the lapse of sixty years can only result in the 
production of evidence which must, except 
in special circumstances, be untrustworthy. 
Their Lordships think it right to add, in 
conclusion, that they do not agree with tne de- 
cision of the High Court as to the effect of the 
attestation of two of the deeds by the appel- 
lant. They think it may be safely accepted 
that he did, in fact, attest them. But 
attestation proves no more than that the 
signature of an execnting party has been 
attached to а document in the presence of a 
witness. It does not involve the witness 
in any knowledge of the contents of the deed 
_ nor affect him with notice of its provisions. 
It could, at the best, be used for the purpose of 
cross-examination, in order to extract from 
the witness evidence to show that he was, in 
fact, aware of the character of the transaction 
effected by the document to which his attesta- 
tion ‘was affixed. If it had been quite 
impossible for either of the widows lawfully 
to dispose of any interest in the property, 
and it was shown that the witness knew. the 
nature of the deed, more value might be given 
to his attestation, but by itself it would 
neither create estoppel nor imply consent [see 


tion of justice. All the respondents have 


“ been unjustly attacked in the lawful posses- 


sion of their property, and for nearly seven 
years they have been subject to the anxiety 
and distress .of knowing that the judgment 
of the High Court in their favour was subject 
to the inevitable uncertainties of the law, 
Had this appeal succeeded, their Lordships 
“would have refused to allow the appellants 
any costs of the appeal unless they could 
have cleared themselves of the imputation of 
having needlessly protracted the proceedings, 
and the same course will be-taken in similar 
cases in the future should the occasion arise, 


Appeals dismissed. 

Solicitors for the Appellants: Messrs. T. D. 
Wilson g бо. 

. Solicitors for the Respondents: 
Watkins $ Hunter. 

(5, 27 Ind. Cas. 674; 421. А. 64 17 M. Le Т, 
115; 2 L. W. 219,119 О. W;N.370; 13 A. L. T. 
223; 21 C. L. J. 225; 28 M. L. J. 565; 17 Bom. L. R. 
426 (P. e (1915) M. W. N. 611; 42 0, 876. 
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LOWER BURMA CHIEF COURT, 
Sgcoxp Оңуп, Appeat No, 59 or 1915. 
July 7, 1915. . 
Present: — Mr. Justice Ormond and 
. Mr, Justice Twomey. 
К. E. MAHOMED— APPELLANT 
versus 


. MÀ O-— RESPONDENT, 
Transfer of Property Act (IV of 1882), s. 41, applica- 
bility of, to transfers of decrees—Transfers of prelimi- 


~ maryand final decrees for foreclosure to different persons 


‚ Substitution of names. 


When there is a conflict between the transferees of 


“a preliminary and a final decreo of foreclosure on the 
: game land, the trazisferee of the preliminary decree 
. Ig entitled to have his name substituted in place of 
- the decree-holder in preference to the subsequent 
' transferee of the final decree. “After a transfer of 


‘the preliminary decree the decree-holder has no 


“Interest or property in the decree, and the transferee 
. cannot get more than the transferor's rights. 


Transfer of a decree for foreclosure is not а transfer 
of land, and а transferee of such decree is not entitled 


“to the benefit -of the provisions of section 4i of the 
- Transfer of Property Act, which apply only to transfers 
: by ostensible owners of immoveable property. 


` the District 


the appellant. 


Mr. Giles, for the Appellant. : 
Mr. Palit, for the Respondent. | 


JUDGMENT. 
Овмонр, J.—One Momin Bi obtained a 


preliminary decree for foreclosure against 
.her mortgagor, Maung Lun Maung. She 


transferred that decree to the respondent. 


"She then obtained a final decree for foreclosure 


and then trausferred that final decree to 
The appellant and respondent 
each applied for execution of that final 
‘decree and for their names to be substituted 
on. the record. The District Judge found 
that the respondent's transfer was good 
and ordered that his name should be put 
on the record. The Divisional Court 
upheld that decision and the appellant now 
appeals. . 

The appellant is precluded from relying 
on his Ist ground of appeal—viz., that 
Court has по jurisdiction 
to decide the rival claims of the two 
representatives— because he did not appeal 
from the order of the Divisional Court 
remanding the case for that quéstion to be 
decided by the District Court. The 
question in this appeal is, which of the 
two parties has the better right to be put 
on the record as decree-holder. Both 
transfers are admitted: the respondent’s is 
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itself: and that under 
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the earlier one in time; and after that 
transfer, Momin Bi had no property or 
in the decree which she could 
transfer to the appellant. Mr. Giles for 
the appellant contends that the respondent, 
not having got her name put on the record 
as decree-holder, allowed Momin Bi to hold 
herself out as owner of the decree and 
thereby is estopped from disputing ‘the 
subsequent transfer. But it is not alleged 
that the respondent was cognizant of the 
transfer being made to the appellant, and 
no duty was cast upon the respondent to 
have her name put on the record. The 
respondent’s title as transferee of the 
decree is, therefore, good. It is then 
contended that the appellant by his transfer 
(which was after the final decree had been 
obtained) acquired a title in the land 
section 41 of the 
Transfer of Property Act the title in the 
land being in Momin Bi at the time of the 
final decree and Momin Bi being the 
ostensible owner, she could give a good title 
to the appellant who was a dona fide 
purchaser without notice. But from the 
document of transfer, we think, itis clear 
that all that was transferred to the appel- 
lant or intended to be transferred, was 
Momin Bis interest in the decree, although 
in that document she says she transfers 
and assigns also the possession of the 
property mentioned in the decree. That 
means, we think, that she transferred the 
right to obtain possession under the decree 
through the Court. We cannot construe the 
document as a conveyance of any interest in 
the immoveable property itself. Section 41 
of the Transfer of Property Act, therefore, 
does not apply, and the respondents are 
entitled to be put on the record as decree- 
holders. We think that both Courts rightly 
decided that the respondent was the 
purchaser of the decree. The appeal is 
dismissed with costs. 
Twomey, J.—1 concur. 
Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Letters Parent APPEAL No. 23 or 1916. 
. July 25, 1916. 

Present: —Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Rafique, 
SHEO PUJAN TEWARI AND OTHERS — 

. DEFENDANTS—APPELLANTS 
versus 


TEWARI. 


SOHBAT TEWARI 4ND OTHERS—PrAUNTIFES | 


— RESPONDENTS. . 
; ‘Appeal, second—Finding: of fact —Court, duty of — 
Witnesses, credibility of— Practice —Burden of proof — 
Recorded owner— Possession, proof of. 

Where au appeal turns on aquestion of fact, the 
Court of Appeal has to bear in mind that its duty 
is to re-hear the case, and the Court must re- 
consider the materials before the Judge, with such 
other materials as it may have decided to admit. 
` LD. 427, col. 2.] 

Where the question arises which witness is to be 
believed rather than another and that question 
turns on manner and demeanour, the Court of 
Appeal always із, and must be guided by the im- 
pression mado on the Judge who saw the witnesses, 
but there may be other gircumstances, quite 
apart from manner and demeanour, which may 
show whether a statement is credible or not and 
snch circumstances may warrant the Court in 
differing from ihe Judge, even on a- question of 
fact turning on the credibility of witnesses whom 
the Court has not seen. [p. 428, col. 1.] 

Where certain plots are recorded since long as 
belonging to the defendant aud not as belonging 
to the plaintiff the onus lies on the plaintiff of 
proving possession within limitation. [p. 428, col. 1.] 

Possession is a legal expréssion aud can be proved 
in more ways than one. А man can be in posses- 
sion. by cultivating himself or through his tenants, 
[p. 428, cols. 1 & 2.] 

Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Walsh, dated the 10th April 1916. 

Dr. Surendro Nath Sen, for the Appellants, 

Mr. Uma Shankar Bajpai, for the Respond- 


ents. 

.JUDQMENT.—Tbis appeal arises out of a 
suit brought by the plaintiffs for a declara- 
tion of their title to certain plots of land and 
for maintenance of alleged possession. 
Ascording to the allegations of the plaintiffs 
in the plaint, the plots in dispute formed a 
portion of an occupancy holding which the 
plaintiffs alleged belonged to them. They 
expressly mentioned that .the defendants 
had no concern with the same. The Court of 
first instance decided in favour of the plaint- 
iffs. Reading the judgment of the learned 
Munsif it would appear that he dealt with the 
ease very much on the question of title, 
irrespective ‘altogether of the question 
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of possession. The defendants appealed 
and- their first and clearly a very 
prominent) ground of appeal was that 
the defendants had not been in posses- 
gion within twelve years of the institution of 
the suit. The lower Appellate Court held 
that the plaintiffs had not been in posses- 
sion within twelve years. Ib is conceded 
here that if the plaintiffs were not in 
-possession within twelve years of the in- 
stitution of the suit, they were not entitled to 
the relief they sought. A learned Judge of 
this Court refused to accept the finding of the 
lower Appellate Court as to the possession 
of the plaintiffs, and allowed the appeal. 
The defendants come herein Letters Patent 
Appeal and contend that the finding of fact 
arrived at by the lower Appellate Court was 
binding on the learned Judge of this Court 
and ought to have been accepted by him, 
The learned Judge of this Court has made 
some remarks as to the duties of an Appellate 
Court, with most of which we agree. He 
thinks that the judgment of the Trial Court 
ought to receive the greatest consideration at 
the hands of the Appellate Court, particularly 
where it deals with pure questions of fact and 
the weight tobe attached to oral evidence. 
Nevertheless the Appellate Court, including 
this High Court, cannot cast aside the duty 
thrown upon it by the Legislature of over- 
ruling the Trial Court if it really considers 
that that.jndgment should be overruled. In 
Coghlan v. Cumbherland (1), Lindley, M. R. 
delivering judgment i in the Court of Appeal, 
says as follows:— “The case was not tried with 
a Jury, and the appeal from the Judge 
is not governed by the rules applicable to new 
trials after a: trial and verdict by a Jury. 
Even where, as in this case, the appeal turns 
on a question of fact, the Court of Appeal has 
to bear in mind that its duty is to re-hear 
the case,‘and.the Court must re-consider the 
materials before the Judge with such other 
materials as it may have decided to admit. 
The Court must then make up its own mind, 


° not disregarding the judgment appealed from, 


but carefully weighing and considering it; 
and not shrinking from overruling it, if on 
full consideration the Court comes to the 


(1) (1898) 1 Ch. D. 704; 67 L. J. Ch. 402; 76 1, T. 
40. ` 
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'eonelusion that the judgment is wrong. 
When: as often happens, much turns on the 
relative credibility of witnesses who have 
been examined and cross-examined before 
the Judge, the Court is sensible of the great 
advantage he has had in seeing and hearing 
them. It is often very diffienlt to estimate 
correctly the relative credibility of witnesses 
from written depositions; and when the ques- 
tionarises which witnessis to be believed rather 
than another, and that question turns on 
manner and demeanour, the Court of Appeal 
always is, and must be, guided by the impres- 
sion made on the Judge who saw the 
witnesses. 
circumstances, quite apart from manner and 
demeanour, which may shew whether a state- 
ment is credible or not; aud these circum- 
stancas may warrant the Court in differing 
from the Judge, even on & question of fact 


turning on the credibility of witnesses whom ` 


the Court has not seen." In India the 


Trial Court has not always the advantage of. 


trying а case straight off. It frequently 
happens that from various circumstances 
over which the Court has no control, the case 
has to be taken up piecemeal often with long 
intervals of time. Furthermore, the Court 
unfortunately is obliged to sacrifice a large 
part of its opportunity of observing the 
demeanour of the witnesses, in la bouriously re- 
cording the evidence. It thus happens, far 
too often, that the Trial Court in India has to 
give its judgment from a perusal of its own 
record long after the witnesses have been 
heard and where it has had to decide and 
consider numerous other cases in the interval. 
Sometimes, the Court that pronounces the 
first judgment has heard only part of the 
evidence and sometimes none at all. It 
would, therefore, seem that the remarks of 
their Lordships in the case to which we have 
referred would have particular application 
to decisions of Trial Courts in India. In the 
present case the learned District Judge found 
that ever since the year 1884, the plots in 
dispnte were recorded as belonging to the de- 


fendants and not as belonging to the plaintiffs, 
Under these circumstances he considered, and: 


we think rightly considered, that the onus 
lay on the plaintiffs of proving possession 
within limitation. 


“Possession, no doubt, is а legal expression 
and сап be proved in more ways than 
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But there may obviously be other 
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one. А man can be in possession by cultivat- 
ing himself or through his tenants, "The 
learned Judge, having considered upon whom 
ihe onus lay, proceeded to consider the 
evidenee adduced by the plaintiffs on the one 
side and by the defendants on the other. He 
came to the conclusion that the plaintiffs had 
not proved that” they were in possession 
within twelve years, We think that this was 
a legitimate and vital issue in the case. We 
have already pointed out that it was the 
very first ground of appeal. We think that 
this Court was bound to aecept tbe finding. 
We also consider that much more prominence 
should have been given to this issue by the 
Munsif than appears tohave been done. We 
allow the appeal, set aside the decree of the 
learned Judge of this Court and restore the 
decree of the lower Appellate Court with costs 
of both hearings. 


Appeal allowed, 


MADRAS HIGH COURT. 
Civit АрРЕА: No. 89 oz 1913. 

April 29, 1915. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
NARAYANA ANNAVI AND OTHERS— 
PLAINTIFFS—À PPELLANTS 
Versus 
K. RAMALINGA ANNAVI, MINOR, BY ais 
ugARDIAN DHARMI AMMAL, AND 


OTHERS— DEFENDANTS—RESPONDENTS, 

Hindu Law— Partition - Marriage expenses, antici- 
patory provision for—Marriage enpenses incurred after 
partition suit but before decree, whom to be credited to 
—Gift by co-parcener of portion of his share to 
daughter, validity of. 

Thero is no ground for the assumption that, 
marriage being obligatory among Hindus, anticipatory 
provision must necessarily be made for the marriage 
mu of m co-parcener at partition, [p. 431, 
col. 1 

All that is enjoined inthe Hindu texts is that the 
uninitiated or  unmarried membor has a right to 
acquire funds from his brethren when they are 
required, that is, when and if the expenditure is about 
to beincurred. [p. 481, col. 1.] 

Srinivasa Iyengar v. Thiruvengadathaiyangar, 23 
Ind. Cas. 264; 38 M. 656; 25 M. L. J. * 44; (1913) M. W. 
N. 1034; (1914) M. W. N. 282; 15 M. L. T. 307, re- 
ferred to. 

Expenses incurred for the marriage of a co-parce. 
ner after the institution of a partition suit but before 
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decree should be'eredited to him in the account to be 
taken in the suit. [p. 480, col. 2.] 


. Devulappali Катевшата Sastry v. Polavarapu Veera- 

charlu, 8 Ind. Cas, 195; 84 М, 422; 20 М, L.J. 855; 
9 M.L, T. 26; (1910) M. W. N. 649 and Thandayu- 
thapani Kangiar v. Ragunatha Kangiar, 10 Тз. Саз, 
660; 35 M. 39; 91 M. L. J. 240; 9 M, L. T. 421; 
(1911) 1 M, W. N. 223, referred to, 


A gift by a Hindu co-parcener to his daughter, 
who was taking care of him. in his old age; 
of ‘some immoveable property which, was 
not large having regard to his share in all the 
joint .properties, which was not questioned by 
his son during his life-time, cannot be impeached 


by the son, or grandson after his death. [p. 430, 
col. 2 J 


CASES. 429 


jan a t 


‚10 Ind. Cas. 56; 35 M. 628; 9 M. L. Т. 462; 
695; (1911) 1 M. W. N. 422, referred to. 


Appeal against the decree of the Court of 
‘the Subordinate.J udge, Tinnevelly, i in Original 
Suit No. 10 of 1910. 

Messrs. K. Srinivasa Aiyangar and 8. 
Ramaswami Aiyar, for the Appellants. 

Messrs. A. Rangaswami, K. Jagannadha 
Aiyar, 8. Srinivasa Atyangar, Т, М. Minakshi- 
sundaram Атуат апа M. D. Devadoss, for the 
Respondents. } 

JUDGMENT. Yan E 


SANKARAN Nair, J.— This 


wake wee 


21M. L. J, 


is &.suit for 








partition. The following pedigree will snog 
Anivilla Sundar aarmayya v. Cherla Sitamma, the relationship of the parties :— 
^ i | И m | 
Subramanta Annavi,. . ` Roman “Annavi, Krishna Annavi, 
died died . died 
“E` Adopted son 
Anantanarayana Annavi, Anantanarayana Annavi, 
died died, 
Natural son of Ramalinga Annavi, » 
} ` (2) married Ramulu Ammal, 
Subbramania Son Son {who died in 1891.) 
< Annavi, died. died. 4 " 
Bs ; 4 Sas log 
Anantanarayana | К 
.Annavi, ` > 
- D. W. No. 4. 3 А ў 
í 
Muthusami Annavi, Ramalinga Ánnavi _ . Lakshmivaraya Annavi, А 
died іп 1898, - died m.1900 . . - died, March 1909 , 
ч : ` Nan nyana Annavi, Pannu Ammal, ^: 
rona No. J < defendant No. 4  ; 
5 | i 
7 PRIA š Krishnan, 
Subramanian, minor plaintift No, 8. 


` 


minor plaintiff No, 2. - 


c 





Anantanarayana Annavi, , 

..' (see s above wife _. 

Hamulu Ammal, adopted, 
. defendant No, 2.) 


Subramania Annavi, ` 

., died, yj 

г, wife Lokshmi Ammal, 
ý defendant No, 5. 


-a 


n 
‘ 
— 


- Krishna Annavi, © — .Ramakrishna m 


(died November 1909), . defendant No. 
wife Dharini Ammal,. 
defendant No.6 . t 


; „р: Я defendant No. 3. 
.Ramalingam, minor, 
' defendant No, 1; 
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- Narayana Annavi the first plaintiff is the son 
of, Lakshmivaraha Annavi, who is now de- 
ceased. The second and third plaintiffs are 
the minor sons of the first plaintiff. The 
first,. second and third defendants are the 
'descendants of Ramalinga Annavi, the bro- 
ther of Lakshmivaraha Annavi. The fourth 
defendant is the first plaintiff's sister, who 
claims to’ be in possession of certain pro- 
perties transferred to her by her father. 
The plaintiffs state that those transfers 
are invalid and the properties still con- 
tinue in the possession of the joint family. 
The. fifth and sixth defendants are, two 
widows of deceased co-parceners and they 
are joined as parties to the suit as provision 
has to be made for their maintenance. 

The contention of. the first defendant is 
that there was a partition in the family 
about the year 1895-96 during the lifetime 
of the three brothers "Muthuswami Annavi, 
Ramalinga Annavi and  Lakshmivaraha 
Annavi" and that Ramalinga Annavi was 


only in management of i 
set apart for his share and after him 
the first defendants father Krishna 


Annavi continued in management of those 
properties and that the plaintiffs are not 
entitled to any share in the properties that 
belonged exclusively to Ramalinga’s branch. 
The fourth defendant denied” that the aliena- 
tions in her favour.are invalid. The Sub. 
ordinate Judge found that there was a par- 
tition effecting a severance of interests in 
respect of the debts due to the family in the 
year 1895-95, but the family retained its 
undivided status in respect of lands and 
houses, and that under that partition of the 
debts, the second defendant obtained two- 


eighths and the balance of the debts remain- . 


ing due to the family, with the exception of 
Rs. 5,000 which was set apart for Muthu- 
swami Annavi, was equally tdivided between 
Ramalinga and Lakshmivaraha. Ha also 
found that the items of property included 
in the sale-deed,. Exhibit III, -belonged ex- 
olusively to the second defendant. The pro- 
perties purchased since the partition by the 
family were directed to be divided between 
the parties in the proportion in whish the 
debts were divided in 1895-96. The lands 
which were left undivided in 1895-96 were 
directed to be divided between the parties 


according to the shares to which they would: 


be entitled under the Hindu Law. Не also 
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the properties . 


UU pei 


upheld the transfers in favour of the fourth 
defendant. In appeal, itis contended ¿hat 
all these findings are wrong. 

а * * ax * * * 


The deed of gift in respect of the proper-- 
ties in schedule XV (c) was executed .only 
on the 4th November 1908, It.was given 
to the fourth defendant by her father as her 
stridhanam. If this deed had been impeached: 
in his lifetime, he might have claimed his 
share in all the properties which are now 
found to belong to the joint family and given 
to her such properties as he pleased. Having" ' 
regard to his share, we are unable to say that 
his gift was unreasonable. See Anivilla 
Sundararamayya v.` Cherla. Sitamma (1). 
Moreover, he was living with her in his old 
age and she was taking care of him and it - 
was: in consideration of the care she took of 
him that these properties were given to her. 
The transaction cannot therefore, be treated 
ав а tere gift. In these circumstances, we 
are of opinion- that the gift is not invalid, 

The appeal is argued next. against the 
lower Court’s findings on issue No. 9 that 
the plaintiffs are not entitled to any amount. 
for the expenses of the marriage’ of the” 
second and third plaintiffs. The second and 
third plaintiffs are the first plaintiff's minor 


‘sons, and the éxpénses of the marriage of 


the second plaintiff. wera incurred after the 
suit was filed. The third plaintiff is still 
unmarried. 

It has been settled by Devulapalld Kameswara 
Sastry v. Polavarapu Veeracharlu (2) that 
marriage is so far a normal and obligatory 
incident in a Hindu's life that the expenses of 
its performance are chargeable against the 
joint family, to which he belongs. 


In the present case, the severance of the 
joint- family was effected only by the deeree 
under appeal. Thandayuthapani K. апра? v.. 
Ragunatha -Kangiar (3). The lower Court's 
decision as to the expenses of thé "second 
plaintiffs! marriage accordingly cannot be 
sustained. They must be oredited to plaintitfs 
in the account which will have to be taken, 


` (1) 10 Ind. Cas. 56; 35-M. 628; (1911) 1 M. W. N, 
422; 9 M. L .T. 469; 21 M. L, J. 695. 

(2) 8 Ind. Cas. 195; 34 М. 422; 9 M.L. T. 26; 
(1910) M. W. М. 649; 20 M. L. 7. 855. 

(3) 10 Ind. Cas, 660; 35 M. 289; 21 M. І, J, 240; 
9 M. L. T. 42]; (1911) 1 M, W, N, 228, 
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As regards third plaintiff, reliance is placed 
on Srinivasa Iyengar v. Thuruvenganatharyan- 
gar (4) in which after two learned Judges had 
differed, a third held that the expenses of 
the marriage of an unmarried co-parcener 
should be awarded to him or his guardian 
at partition. We regret that we are unable 
to follow this decision. It is not material 
that the argument init, based on the fact 
that the marriage of an oppcsing co-parcener 
had already been performed by the family, 
is not relied on here. Nordo we deal with 
the social considerations, which had weight 
with Sadasiva Aiyar, J. Мог isit necessary 
for us to decide, as we have been pressed to 
do, that if provision for future marriages 
is obligatory it is so only between co-parceners 
of one generation, though the reference in 
the texts to “brethren” may support that 
conclusion. Our ground of decision is the 
broader one that the learned Judges, Sundara 
Aiyar and Spencer, JJ., who have accepted 
the view contended for by the plaintiffs, - did 
soon the assumption that marriage being 
obligatory, anticipatory provision 
necessarily be made for it at partition. 
assumption appears to us unfounded. 

We take it that the account given of the 
texts in the case relied on is exhaustive, since 
no others have been cited before us. In éach 
we have merely a simple and general injune- 
tion that the brethren, who make partition, 
must perform subsequent 
those who have not yet undergone them. 
It is not necessary for the present purpose to 
decide whether this injunction imposes а 
legal, and not merely а pivus obligation. 
It is sufficient that the texts, the sole founda- 
tion of the plaintiffs’ claim, enjoin nothing 
expressly or impliedly as to the method, by 
which performance of this obligation is to 
be secured, and nothing as to reservation of 
funds for it. For all that is enjoined, the 
uninitiated or unmarried member’s right is 


That 


only to obtain funds from the brethren, when. 


they are required, that is, when and if the ex- 
penditure has been or is about to be incurred. 
There is, therefore, no reason in the texts for 
enabling him to do so earlier. On the other 


hand, it seems unreasonable to order present. 


(4) 23 Ind. Cas. 264; 88 M. 556; 25 M. L., J. 644; 


(1918) M. W. N. 1034; (1914) M. W. М. 982; 15 M. 
L, T, 307. 
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sanskaras for: 
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payment of money, which might never or only 
partly be utilized in the manner intended 
and of which it might be diffeult or impossible 
to recover the unspent portion, For it is 
unlikely that the money would be preserved 
intact or would be traceable. On the death 
of the unmarried member in question, the 
unspent portion would not necessarily revert 
to the other members, who made it, as his 
heirs, since his heirs might not be those 
members, but his mother or his father. 
Again, it would be inconvenient for the 
Court to estimate, it might be years in 
advance, expenses the amount of which would 
depend on the future tastes and status of 
the unmarried member and his bride’s family. 
For these reasons we find issue No; 9 against 
the plaintiffs as regards the third plaintiff’s 
marriage expenses. 

According to our findings, the houses and 
manatkats which belonged to the family in 
1895-1896 will be divided as family pro- 
perties. All parties bear their own costs. 

_ Appeal partly allowed, 

[See also Karuturt Gopalan v. Karuturi 
Venkata Raghavulu (5) decided by Wallis, 
C. J., and Seshargiri Aiyar, J., following 
Srinivasa Iyengar v. "iruvengadathatyangar 
(4). 

V, R. P. = Ç 
(5) 31 Ind, Cas. 574; 29 M. L. J. 710.. 
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LOWER BURMA CHIEF COURT. 
First Огуз, APPEAL No. 94 or 1914, 
duly 21, 1915. 

Preseni;—Mr. Justice Twomey and 
M. Justice Ormond. 

A, Q. MADARI—Derenpant— 
APPELLANT 
versus 
R. MISSER AND ANOTHER—PLAINTIFFS— 

Š RESPONDENTS, 

Civil Procedure Code (Act V of 1908), вз. 2 (2), 16 
(9), 21, О. XX, rr. 12 ёо 18 Preliminary decree, what 
amounts to—Suit for determination of any right to 
or interest in immovcable property, vendors suit for 
specific performance, whether — is—Jurisdiction— 
Objection to place of suing, when to be made. 

If a decision on a preliminary issue merely entitles 
the plaintiff to go on with the suit, it is not а pre- 
liminary decree as defined in section 2, clause (2), of 
the Code of Civil Procedure. Unless a decision 
on one out of several issues amounts to a, 
preliminary decree of the nature contemplated 
in Order XX, rules 12 to 18, it is nod a 
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ргейтїпату decree, as ib does not decide any of the 

matters in controversy in the suit. [p. 432, col. 2.] 

Ma Gun v. В. Monianty Survey, 33 Ind. Cas. 664; 8 
L. B. R. 213; Chanmalswami Rudraswami v. Ganga 
dharappa Baslingappa, 26 Ind. Cas. &85; 39 В. 339; 16 
Bom. L. R. 954 (F. B.) and Kamini Debi v. Promotho 
Nath Mukerjee, 27 Ind. Саз. 317; 20 O.L.J. 476; 
š 19 C. W N. 745, referred to. 

Sidhanath Dhonddeu Garud v Ganesh Govind Gari 4, 
17 Ind. Cas. 687; 57 B. 60; 14 Bom, L. R. 916, dis- 
approved of. 

Under section 21 of the Code no objection as to the 
place of suing can be allowed in appeal or revision, 
unless such objection was taken in the Court of first 
instancé at the earliest possible opportunity and 
unless there has been а consequent failure of 
jüstice. [p. 482, col. 2 | 

The nature of a suit is determined by the relief 
asked for inthe plaint. A vendor suing for specific 
performance is not suing for land or for the deter- 
mination of any.right to or interest in immoveable 
property within the meaning of section 16 ‘d) of the 
Civil Procedure Code: There is a difference between a 
vendor suing for specific performance and a purchaser 
go suing [p 4825col 2; р. 438, col. 1.] 

Nalum Lakshmikantham v Kr ishnaswamy Mudaliar, 
27 M. 157; Land Mortgage Bank v. Sudurudeen 


Ahmed, 19 0. 358; Sowdager Nabheekan Sahib v. T. S.- 


Muhammad Hussain Sahib, ЛО Ind. Cas. 2075; 9 M: 
L. T. 372; and Jagadis Chandra Deo Dhabal v. Satru- 
ghan Deo Dhabal, 88 C. 1065;- 4 C. L. J. 288, referred 


Bs Маш Subbayya v. Kota Krishnayya, 28 M. 227, 
disapproved обо, . 

. Mr. McDonnell, for the Appellant. 

Mr. Giles, for the Respondents, 

JUDGMENT, i: 

Овмохр, J.— The plaintiffs sold two "тей 
sites at Yenangyoung, Upper Burma, to the 
defendant and sued for specific performance 
of the contract. The plaintiffs obtained a 
decree on the Original Side of this Court. 
The defendant „appeals on the ground that 
this Court had. no jurisdiction under sec- 
tion 16 (d) of the. Civil, Procedure Code. 
The defendant abandoned his other grounds 
of appeal.. It is contended that the, defend- 
ant is out of time, because he should have 
appealed against the decision of the issue as 
to jurisdiction. We decided that point in.the 
ease of Ma Gun у. В. Moniandy Survey (1). 
The esse of - Sidhanath. Dhonddev Gavid v. 
Ganesh Govind-Garud-(2) has been overruled 


by а Full Bench of the Bombay High Court; 


in Chanmalswami Rudraswami v. Gangadha- 


rappa Baslingappa (3), and has been dissented - 
from - du Kamini- Debi y . Promotho Nath 


DM i iu Cus. 664; 8 L. В.В. 213. , 
ADR. 17 Ind, Cas..637; 37 B. 60; 14:Bom. L.R. 916. 


18) 26 Du. Cas, 885; 39 B. 889; 16 Bom, L. R. 654 


(#. 8). Jud cfe PRAESIDE. qr. JANG 
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+o the place. of suing. 
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Mukerjee (4). Unless the décree amounts to 
a preliminary decree as contemplated in. 
rules 12 to 18, Order XX of the Code, the. 
decision on one out of several issues is поё. 
necessarily a preliminary decree. Ib fre-- 
quently happens thata preliminary issue, if. 
decided in favour of the defendant, results- 
in a decree dismissing the suit, but if decided’ 
in favour of the plaintiff, merely entitles him · 
to go on with his case, Such a decision does- 
not amount to a decree within the meaning: 
of section 2, sub-clause. (2), of the Code.: 
It does not decide any of the matters really. 
in controversy as for example the right to 
ап account, the right toa partition, or the: 
right to mesne profits. The suit was institut. 
ed on the 3rd May 1912; the defendant 
filed his written statement оп the 17th- 
December 1912 and an amended written: 
statement on the 17th of January. 1913 and 
there, for the first time, raised the question. 
of jurisdiction. Under section 21 of the 
Códe, which is a new section in the present- 
Code, unless the defendant takes the; 


. objection as to the place uf suing in the. 


Court of first instance at the earliest possible 
opportunity, the Appellate Court is debarred: 
from entertaining the objection; and there 
must also have been a consequent failure: 
of justice to empower the Appellate Court: 
to entertain the objection. The objection- 
as to jurisdiction in this case is an objection: 
It is clear that the: 
defendant did not raise the objection at; 
the earliest opportunity ; and he makes по: 
claim that.in consequence of the case having: 
been tried in this Court, he has suffered: 
any injüstice. .We think, therefore, that we: 
are debarred, from entertaining or allowing: 
that. objection, But having heard the 
arguments on both sides as to whether this 
Court had jurisdiction or not, wer think it 
well to give our opinion on that point.: 
Clause 12 of the Letters Patent of the: 
High Court of Calcutta speaks of a suit 
for "land or other immoveable -property.”: 
Section 16 (d) of the Code refers to suits: . 
“for the determination of any other. right 
to, or interest in, immoveable property." The» 
nature of the suit must be determined accord.! 
ing to the relief asked for in the plaint. The 
present suit in effect asks for money. n 
© -~ - 7 4 


W 27 Ind, баз. 817; 2) O. L. J. 476; 19 C. a xU 
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Nalum — Lakshmakantham v. Krishnaswamy 
Mudaliar (5) Mr. Justice Moore says: “Section 
16 appears to me in fact...an amplification 
with details of the old section of the Act of 
1859, on which the clause of the Letters 
Patent was, it appears, based.” We agree in 
that view and we think that decisions on 
clause 12 of the Letters Patent are guiding 
authorities on the construction of section 
16 (d) of the Code. Im Land Morigage 
Bank y. Sudurudeen Ahmed (6). it was held 
that a vendor suing for specific performance 
was not suing for land; and we think that 
a vendor. suing for specific performanca is 
not suing for the determination of any other 
right or interest in immoveable property. 
In Maturi Subbayya v. Kota Rrishnayya (7) 
it was held that a suit for unpaid purchase- 
. money came within section 16 (d), but that 
view was disapproved in Sowdager Nabheekan 
Sahib v. T. S. Muhammad Hussain Sahib (R). 
The case of Laud Mortgage Bank v. Sudurudeen 
Almed(6) as to the point referred to above was 
apparently approved of in the case of Jagadis 
Chandra Deo Dhabal v. Satrughan Deo Dhabal 
(9). As pointed out in these last two cases, 
there is a difference between a vendor suing 
for specific performance and a purchaser so 
suing. We find that the Court had jurisdic- 
tion to try the suit. The appeal :nust be 
dismissed with costs. I 
. Twomey, J.—I concur. ' 


Appeal dismissed. 
(5) 27 M. 167. 
(6) 19 C. 858. 
‚ (7) 28 M. 227 
(8) 10 Ind. Саз. 267; 9 M. L. T. 372, 
(9) 38 C. 1065; 4 O. L, J. 238. 





BOMBAY HIGH COURT. - 
ORIGINAL Отут. Sorr No. 138 or 1916. 

: August 31, 1916. 
Present:—Mr. Justice Kajiji. 
GANGADAS MULJI—PrAINTIFF 

| . versus ^ 
HAJI ALI MAHOMED JALAL SAJI 
— DEFENDANT. 

Land Acquisition Act (I of 1894), ss. 11, 18,81 (2)— 
Compensation, apportionment of, by Special Collector— 
Payment to some claimants— Reference by Collector at 
instance of other claimant—Jurisdiction of Tribunal of 
Appeal to entertain reference Declaration of claimant’s 
right to larger sum—Suit for refund—Award, whether 
binding on claimants—Notice, reasonable—City of 
Bombay Improvement Trust Act (IV of .898), в. 48 (11). 

‘Plaintiff was the ownor of a piece of land which. 

kad kcen leescd to the yie€ccesscr-in-title of tle 
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defendant, and a part of which was acquired by the 
City of Bombay Improvement Trust. Plaintiff 
took no part in the inquiry before the Special Collector, 
and the amount of compensation was apportioned 
between different persons among whom were the 
plaintiff and his mortgagee. The other claimants 
got payment of the amounts awarded to them, but 
the plaintiff, being dissatisfied with the apportion- 
ment, desired the Collector to make a reference to the 
Tribunal of Appeal under section 18 of the Land 
Acquisition Act. The result was that plaintiff was 
declared entitled to a certain sum frem the defend- 


- ant out of the moneys paid to the latter, but tho 


Tribunal held that it had no powerto order the 
defendant to pay the sum to the plaintif. The 
latter filed the present suit to recover the amount 
to which he was declared entitled: 

Held, (1) that plaintiff, by not adducing any 
evidence before the Collector, and by his mortgagee 
accepting the sum awarded to him, did not by impli. 
cation accept the award; [p 435, col. 2} 

(2) that plaintiff had sufficiently complied with 

the conditions of section 18 of the Land Acquisition 
Act as regards а requisition to the Collector asking 
him to make а reference to the Tribunal of Appeal; 
[p. 486, col. 2.] 
* (8) that deposit of the moneys in Court was not 
a condition precedent to the making ofthe reference 
by the Collector and the Tribunal of Appeal had 
jurisdiction to entertain the reference; (y. 436, 
col, 2.] 

(4: that the suit was not prematuro because 
plaintiff did not avail himself of the right of appeal 
given to him under section 48 (11) of the City of 
Bombay Improvement Trust Act. [p. * 6, col. 2.] 

Gobindaranee Dasee v. Brindaranee Dasee, 35 C. 
1104; 12 C. W. N. 1039; Ezra v. Secretary of State for 
India, 32 О. 605 (Р.С.); 9 О. W. N. 46:4 1 C. L. J. 227; 
7 Bom. L. R. 422; 2 A. L. J. 771; 32 I. А, 93; In ув, 
Land Acquisition Act, 80 B. 275; 7 Bom. L.R. 697; 
Nusserwanjee Pestonjee v, Meer Mynoodeen Khan, б 
M. I. A. 134; 19 E. В. 50, referred to. 

. The Collector's award under the Land Acquisition 
Aot is only a tender, binding on the acquiring party, 
ond ше claimants are not bound to accept it. [p. 435, 
col. 2.1] 

Ezra v. Secretary of State for India, 82 О. 605; 9 C. 
W. N. 454 (P. С.;1 O. L. J. 227; 7 Bom. L R. 422; 2 
A.L. J. 771, referred to, 

"No time is fixed under the provisions of the Land 
Acquisition Act within which moneys awarded by the 
Collector can be paid out, but it is incumbent on the 
Collector, unless the parties consent to the payment 
out, to give a reasonable notice to the partics, bearing 
in mind the provisions of section 18 (2) a) of the 
Act. [p. 435, col. 2.] 


Mr. Weldon (with him Mr. Strangman), 
for the Plaintiff. 

Mr. Campbell «with him Mr. B. J. Wadia), 
for the Defendant. 


JUDGMENT. In this ease there is no 
dispute as to facts, as they are all practical- 
ly admit:ed. The plaintiff was the owner 
of a large piece of land situate at De Lisle 
Road. By an indenture of lease, dated 12th 
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January 1908, the plaintiff had leased the said 
piece of land to one Ahmed  Moosa and 
Mahomed Ibrahim, their heirs, executors, 
administrators and assigns for ninety-nine 
years upon certain terms and  conditicns. 
In the year 1914, the trustees for improve- 
ment of the City of Bombay acquired a 
portion of the said piece of land under 
the powers conferred on them by the City 
of Bombay Improvement Trust Act (IV of 
1898). At the time of the acquisition the 
lessee’s interest in the land had become 
vested in the first defendant, Haji Ali 
Mahomed Jalal Saji, who had mortgaged 
his interests to the second defendants, Kuppa, 
Dolla & Oo., who in turn had created a 
sub-mortgage of their interests in favour 
of one Rustomji P. Mehta. The question 
of compensation was amicably settled be- 
tween the Improvement Trust and the first 
defendant, Haji Ali Mahomed Jalal Saji; 
for Rs. 85,000. The plaintiff, it appears, 
took no part in the enquiry before the 
Special Collector. The Special Collector 
made an award under section 11 of the 
Land Acquisition Act on the 7th November 
1914, by which he awarded Rs. 85,000 as 
compensation to be paid for the land ac- 
quired and apportioned such compensation 
as under:— 

To R 

І. Kuppa, Dolla & Oo., the second defend- 
ants, in part payment of their mortgage 
claim against the first defendant, Haji Ali 
Mahomed Jalal Saji....Rs. 48,1190-0-0. 

2. Rustomji P. Mehta in full satisfac- 
tion of his claim as equitable sub. mortgagee 
of Kuppa, Dolla Ф Co......Rs. 7,967-0-0, 

3. Gangadas Mulji, the plaintiff......., 
Rs. 2,804-0-0. ` 

4. Narottam Anandji, . the mortgagee of 
the plaintiff's interest, in full satisfaction 
of his equitable eláim,..... Rs, 30,000.0-0. 

5. The Municipal Commissioner, Bombay... 
Rs, 1,118-0 0. 

The Special Collector, under section 12 
(2) of the Land Acquisition Act, gave 
notice of his award on 7th November 1914 
to the parties concerned, but this notice 
was received by the plaintiff on Yth Novem- 
ber 1914. The Special Collector, by his 
notice above referred to, had also intimat- 
ed to the parties in these terms that: ~ 

‘Possession of the land in question will 
be taken by the office surveyor on lith 
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instance at S a. м. On the same day at 1 
P. M. you should call at the office to 
receive payment of the compensation pay- 
able to youas above. If you do not attend. 
to receive payment on the day fixed the 
amount will carry. no interest with it.” 

It must be remembered that the Collector 
is entitled, under section 18 of the Land 
Acquisition Act, to take possession of the 
land after he has made an award under 
section 11 of the Act. Subsequent to the 
date fixed for payment of the compensa- 
tion and after payment was made to Kuppa, 
Dolla & Co. and R. P. Mehta on llth 
November 1914, the plaintiff being dis- 
satisfied with the award applied by his 
Solicitors’ letter, dated llth November 1914, ' 
to. the Special Collestor for a reference to 
the Tribunal of Appeal. This letter was 
received by the Special Collector on 12th 
November 1914. This letter as well as 
another, dated 21st November 1914, set 
forth the grounds of objections to the award. 
From this and subsequent correspondence 
it appears that the plaintiff did not dis- 
pute the total amount of compensation 
awarded but the apportionment as made by 
the Special Collector as between plaintiff, 
whose ground rent has been éapitalized at 
16 2/3 years? purchase, and the lessee. A 
reference was accordingly made by Ње 
Special Collector under section 18 of the 
Land Acquisition Act aud the same was 
treated аз an apportionment reference. The 
reference was heard thereafter by the Tribunal 
of Appeal who varied the award of the 
Special Collector, the net result of such 
variation being that the plaintiff was de. 
clared to be entitled to а sum of 
Rs, 2.960-10-0 ont of the moneys received by 
the second defendants, Kuppa, Dolla Ф Co. - 
The Tribunal of Appeal, however, ‘held, on 
28th April 1915, relying on the authority 
of Gobindaranee’ Dasee v. — Brindaranee 
Dasee (1), that it had no jurisdiction to 
make an order for refund of the compensa- 
tion moneys paid to the second defendants, 
Kuppa, Della & Co. Hence the present suit. 

The defendant contests the plaintiff's 
claim on the following grounds: First, that 
the plaintiff is estopped from questioning 
the payments of compensation moneys by 
eg Speeial Collector to the parties interest- 

by his eonduct, Second, that the Special 

ed 85 C. 1104; 12 C, W. N. 1039. 
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. Oolleetor had mno jurisdietion to make the 
reference under section 18 of the Land 
Acquisition Act, (a) after payment had been 
made of all the compensation moneys in 
accordance with his award before any objec- 
tion had been raised to the award, and (b) 
when there were’ no moneys which could 
be deposited with the Tribunal of Appeal 
as required by section 31 (2) of the Land 
Acquisition Act. Third, that the Tribunal 
of Appeal had no jurisdiction to entertain 
the reference, and, lastly, that the present 
suit is not maintainable as the plaintiff has 
not appealed from the order of the Tribunal 
of Appeal, dated 28th April 1915, as 
provided in section 48 (11) of Act 1V of 
1898. Counsel for the plaintiff contends 
that as all these questions were raised be- 
fore, heard and finally decided by the 
Tribunal of Appeal, a Court of exclusive 
jurisdiction, this Court is not competent to 
try the same questions under section 11 
of the Code of Civil Procedure. 

I do not consider this course a satisfactory 
way of dealing with the questions raised in 
this suit by disposing of them in such a sum- 
mary way. I, therefore, propose to deal 
with the points raised by the defendant’s 
Counsel. The first point to consider is, is 
the plaintiff estopped from questioning the 
payment out of the sums awarded by his 
omission to take objection to the award and 
the sums thereby apportioned and the pay- 
ment thereof within time permitted and fur- 
ther, has the plaintiff, by his conduct, induced 
the belief that he assented to such payment 
and had accepted the award? 16 is true 
that the plaintiff is a persun interested in the 
“award and that the Collector, in his letter, 
dated 25th January 1915, states that long 
before he made his award he had informed 
“the plaintiff that he was going to award to 
him 16 2/8 years’ purchase of his annual rent 
but he never adduced any evidence to 
induce the Collector to take any other view. 
It-has been further argued by the Counsel 
for the defendant that as the plaintiff has 
accepted the Collector’s tender, because his 
mortgagee has accepted a sum of Rs. 80,900 
in full satisfaction of his claim out of 
the sum of Rs, 32,804, being the total 
amount of the plaintiff’s interest in the land 
acquired, he should be taken to have 
accepted the Collector’s award. Now it is 
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settled law that the Collector's award is 
only a tender which is only binding on the. 
acquiring party [Ezra v. Secretary of State 
for India (2)} and that the claimants are not 
bound to accept it. Further, it is clear that 
the claimants are not bound to appear at the 
enquiry before the Collector [see section 12 
(1) of the Land Acquisition Aet] and to my 
mind it is also equally clear that the plaint- 
iffs mortgagee had a distinct and separate 
interest in the land and that he could have 
never, in any event, got anything more than 
he did, and it is further distinctly to the 
advantage of the plaintiff that his mortgagee 
should accept the amount, for by his doing во 
he saves payment of further interest; there- 
fore, it follows that the plaintiff by not adduc- 
ing any evidence before the Collector and by 
his mortgagee accepting the sum of Rs. 30,000 
has not certainly by implication accepted the 
award and he cannot be taken to have 
expressly accepted the award, as after getting 
notice of the award on the 9th November 
1914 he by his Solicitors’ letter of the lith 
November 1914 intimates to the Collector 
that he does not accept .it. It has been 
further argued by the defendant’s Counsel 
that as the plaintiff had notice that the 
Collector would pay the amount payable 
to the parties, he ought to have taken steps 
to stop the payment within the time fixed 
by the Collector. In this connection it must 
be borne in mind that no time is fixed under 
the provisions of the Land Acquisition Act 
within which the moneys can be paid, but 
I am of opinion that 16 із incumbent on the 
Collector, unless the parties expressly 
consent to the payment out, to give a 
reasonable notice to the parties, bearing in 
mind the provision of section 18 (2) (a) of the 
Land Acquisition Act, and in the present 
case two days’ notice cannot be considered 
a reasonable notice at all, for the Legislature 
has prescribed time within which a party 
aggrieved сап refuse to accept the award 
and ask for a reference and in the present 
case he actnally did so within two days 
after receipt of notice. The next point 
laken by the defendant's Counsel was 
that ‘there was no proper requisition to 
the Collector for a reference as contemplated 
by section 18 of the Land Acquisition Act, 


(2) 32 C. 605 (P. С.); 9 C. W. N. 454; 1 O. L. J, 227 
7 Bom. D, В. 492; 2 A. 1. J, 771; 32 1. А. 9З. 
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and in support of this great reliance is 
placed on the observations in the judgment 
of Chandavarxar, J., in In ve Land Acquisition 
Act (3). Therefore, it is necessary to con- 
sider what section 18 of the Land Acquisi- 
tion Act provides. It provides that any 
person interested who has not accepted the 
award should, within the period of limitation 
prescribed in the proviso to the section, 
. make a written application to the Collector 
requiring him to refer the matter for the 
determination of the Court, whether his ob- 
jection be, inter alia, as in this саве to the 
apportionment of the compensation among 
the persons interested, and that such appli- 
cation shall state the grounds on which 
objection to the award is taken. It seems 
to me that it is common ground and in 
fast law requires it [see Nesserwanjee 
Pestonjee v. Meer Mynoodeen Khan (4)] that 
these terms must be complied with in 
order to create and raise the jurisdiction, 
for if they be not complied with the jurisdic- 
tion dces not arise. Great stress was laid 
in argument by the Counsel for the defend- 
ant that in the letters of the plaintifi’s 
Solicitors, dated llth and 21st November 
1914, there was no requisition to refer, but 
merely a desire which is not sufficient. In 
the letter of the lith November 1914, 
Messrs. Little & Co. say to the Collector 
that their client “does not accept the award 
and he is desirous that the question of com- 
pensation should be referred by you for the 
determination of the Tribunal of Appeal and 
that grounds of such objection will be for- 
warded in due course.” Then in the letter 
of the 21st November 1914, Messrs. Little 
& Co. again state that “their client does 
nut’ accept the award and is desirous that 
the question of compensation should be 
referred for the determination of the Tribunal 
of Appeal" and state some of the grounds 
of objection. From the terms of these 
letters I am asked to hold that there was 
no formal requisition to the Collector as 
contemplated by section 18 of the Land 
Acquisition Act. I must confess I do not 
see any particular charm in the word 
“yeqnire;” it seems to me what the Court 
has got to see is that the provisions of 


(3) 30 B. 275; 7 Bom. L, R, 697. 
(4) 6 M. I. A. 134; 19 E. R, 60. 
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section 18 of the Land Acquisition Act . 
have been sufficiently complied with and I 
have no hesitation in holding that under 
the circumstances of the case the conditions 
of section 18 of the Act have been sufficient- 
ly complied with and that also in a clear 
and intelligible way. The nert point to be 
considered’ is that if the moneys аге not 
with the Special Collector and, therefore, he 
cannot deposit them in the Tribunal, can ‘he 
make the reference? In other words, is 
the deposit of moneys by the Collector a 
condition precedent to the reference? It 
is true that under section 81 (2) of the 
Land Acquisition Act it is provided that 
the Collector shall deposit the amount of 
compensation in the Court, but if seems 
to me inconceivable that the Legislature by 
this could have intended that deposit in 
Court should be a condition precedent, to 
a reference under section 18 of the Land 
Acquisition Act, if the requirements of that 
section are complied with and if any of 
the contingencies enumerated in section 31 
(2) arises. Further, the provisos to the 
very section contemplate payment in certain: 
cases. 1, therefore, hold that deposit, of the 
amount in Court is not a condition pre- 
cedent to the ‘making of the reference by 
the Collector and, therefore, the Tribunal 
of Appeal had jurisdiction to entertain 
the reference. Then, lustly, ib is contended 
that before the plaintiff can maintain this 
suit he should have exhausted all his re- 
medies including the right of appeal under 
section 48 (11) of ActIV of 1898. Itseems 
to me that this cuts both ways. From 
the point of view of the plaintiff he got 
what he wanted from the Tribunal of 
Therefore, I do not see what fur- 
ther benefit he could have derived by pre- 
ferring an appeal from the order.of the 
Tribunal. And itseems to me that the de- 
fendant, thinking that there was no mode by 
which the plaintiff could have derived the 
benefit of the order of the Tribunal in his 
favour, also chose not to appeal and left 
the plaintiff to take such steps as he was 
advised. Onthis І -hold that the suit is not 
prematuré because the plaintiff did not avail 
himself of the right of appeal given to 
him under section 48 (11) of Act IV of 198. 

Then the question arises, how is the 
plaintiff to receive the amount to whieh he is 


Vol. XXXVI] : d 


MEDURU BRAHMAYYA t. VEDULU ҮЕТТАММА, 


declared to. be entitled by the Tribunal of 
-Арреа]? It is . clear that һе cannot exe- 
cute it by enforcing it as a decree of a 
Small Causes Court as provided in section 
4S (10) of Act IV.of 1898. It is nob 
necessary for me to ceonsidér whether the 
decision in Gobindaranee 
ranee Dasee (1) is good law or not. Mr. 
Campbell referred me to an unreported 
judgment of Eatehelor and Shah, JJ., Anand- 
rao Bhau Jare v. Ganpati Bhau Jare (5), in 
which the decision in Gobindranee’s case (1) 
was not followed. It appears that Anand- 
vao Bhaw’s case ' 5) is distinguishable from the 
ease of Gobindaranee’s case (1). That was 
a reference under section 30 of the Land 
Acquisition Act by the Assistant Collector, 
“who “by” mistake awarded compensation 
according to the shares 19/20 to one 
Ananda and 1/20 to one Gann, while their 
actual shares were. tice versa; The District 
Judge held thatas it was a pure error and 
mistake on the part of the Collector, he 
ordered a refund and held that he had 
power to adjudicate upon the reference and 
did not refer the parties to а civil 
suit. The present case is not а сазе 
of pure error and mistake, it is a case on a 
different basis of valuation; the Tribunal has 
allowed the plaintiff more than the Collector. 
Mr. Campbell véry fairly admitted that if law 
was not against ihe plaintiff, equities were 
entirely in his favour. I have.already held 
that law, as ib stands, is not against the 
plaintiff and his remedy is by a anit in 
the Civil Court and this Court has inherent 
powers “to entertain such suit and has 
jurisdiction to {ту it, - 

The result is that there will be a decree 
for plaintiff for Rs, 2,960-10-0 with interest 
thereon at 6 per cent. per annum from 29th 
April 1915 till judgment, Costs and interest 
on judgment till payment, 


Suit decreed. 
(5) F. A. No. 16 of 1913, unreported, 
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MADRAS HIGH COURT. 
Ситт, MISGELLANEOUS Appear No. 199 
or 1913. 

July 24, 1916. ~ 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr, Justice Phillips. 

MEDURU BRAHMAYYA-—PETITIONER 
No. 1—APPBLLANT 
versus 
VEDULU YELLAMMA AND OTHERS— 
PETITIONERS AND UOUNTER-PETITIONERS Nos, 2 


TO 5—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XLII. r. 
1 (w), O.XLVIL vr. 4 7 (1) (b) - Review, grant 
of, application for —Appeal. against, when lies. 

The penultimate word “application” i in Civil Pro. 
cedure Code, Order XLVIT, rule 7 (1', must be 
understood to mean an “order”, Гр. 438, col. 2.] 

The change in the languago of Order XLVI, rule 
7, Civil Procedure Code, is nob a deliberate depar- 
ture from the old Code, but is only the result of a 
mistake. [p. 488, col. 2.] 

Order XLIII, rule (1) (w), Civil Procedure Code, 
does not give a general right of appeal but is con- 
trolled by Order XL VII, rule 7, which specifies the 
conditions precedent to the exercise of the right. (p. 
438, col. 2.] 

Hari Charan Saha v. Baran Khan, 25 Ind. Cas. 
958; 41 C. 746; Ali Akbar v, Khurshed Ali, 27 A. 665; A. 
W. N (1905) 154; 2 A. L. J. 465 and Sreenivasa Atyar 
v. Nataraja Aiyar, 28 Ind Cas. 707; 2 L. W. 366, 
followed. 

Manindra Chandra Roy Chowdhury v. Balaram Das, 
5 Ind. Cas. 725; 11 C. L. Ј. 161 and Im the matter of 
the petition of Hadjee Abdoollah, Reasut Hossein v, 
Hadjee Abdoollah 2 O. 131 (P C. ; 8 I. A. 221, 26 W. 
В. 50; 1 Ind. Doo. (x. s.) 880, referred to. 

“An order granting an application for review 
cannot be anpealed against, merely on the ground 
that the grounds on which the order was mado 
are not satisfactory. [p 489, col. 1.] 

It is not necessary for a Court to state in terms 
that there are sufficient grounds for entertaining a 
review application and the omission to do во is 
not a good ground for setting asido its order in 
appeal. The Legislature does not contemplate the 
calculation of degrces of sufficiency. The obvious 
intention of the Legislature is that the grounds, 
which satisfy a Court that its own judgment 
requires re-consideration, should not be subjected 
to adverse comment ina Court of Appeal. [p. 439, 


. eol. 1.] 


Bombay and Persia Steam Navigation Company, 
Limited v. S. S. "Zuari", 12 B. 171, dissented from, 

Manindra Chandra Roy Ohowdhry v. JBalaram 
Das, 5 Ind. Cas. 725; 11 C. L. J. 161 and Ali Akbar v. 
Khurshed Ali, 27 А. 695; А. W. N. (1905) 154; 2 A. 
L. J. 465, referred to. 

Appeal against the order of the Court of 
the Subordinate Judge, Kistna at Ellore, in 
Civil Miscellaneous Petition No. 2073 of 
1912 (in Original Suit No. 12 of 1899), 

Messrs. V. Ramesam and J. Jankivamayya, 
for the Appellant. 
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Mr. 
ents. : 

JUDGMENT.— This case is typical of the 
want of care, precision and information with 
which execution applications are presented 
to Courts. The decree was passed on the 
91st of March 1900. The applications, 
made from 1903 up to the.one we are dealing 
with, were all dismissed owing to failure 
to comply with the requirements of the law. 
The application of the 22nd March 1912, 
just within a few days of 12 years, was so 
defective that the Court had to return it for 
amendment no less than six times. This 
went on till the 28th June 1912. On this 
date, the Subordinate Judge felt bound to 
dismiss the application, as the particulars 
he called for were not furnished. A perusal 
of the B diary shows how negligent was 
the conduct of these proceedings. Then 
we enter upon another stage. On the 8th 
of July, an application for restoration was 
presented, accompanied by affidavits which 
are as inadequate as any can be. Here 
again, the B. Diary shows that the Court 
had to return the petition for amendment 
more {һап onee. After the ‘amendments 
were made, “Batta was not paid as directed”, 
and the Court dismissed the restoration 
vapplication on the 14th of August 1912. 
Then an application for restoring this 
dismissed ‘restoration petition was made, 
and that was granted on the 18th of November 
1912, and final orders were passed on it on 
the 25th of Mareh 1918. One cannot help 
saying that the way this petition has been 
conducted is calculated not only to undaly 
and unnecessarily waste the time of the 
Court, but to endanger seriously the interests 
of the parties. 


We now proceed to deal with the petition 
on the merits. Mr. Nagabhushanam has 
taken the preliminary objection that the 
appeal is incompetent, inasmuch as it is 
based on grounds other than those to which 
an appellant is restricted by Order XLVII, 
rule 7, 


The question has been argued at length 
by the learned Vakils on either side. The 
first matter which attracts attention is the 
peculiar wording of the rule. Clause (1) 
says that “ап order granting an applieation 
may be objected to on the ground that the 
application” was in contravention of certain 


P. Naghabushanam, for the Respond- 
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provisions. Clause (a) does not require much 
notice. The expression application or order 
would be equally applicable to the provisions 
of rule (2), although there can be no doubt 
that the Legislature had in mind the eon. 
tingency of the order granting the review 
being made by another Judge rather than the 
fact that the presentation of the application 
was to a different Judge. But when we 
come to clause (b) the inappropriateness 
of the wording is manifest. Rule 4 (2): 
relates tothe granting of the application. 
There can be no doubt that the grounds of 
appeal will ordinarily be directed against 
the order granting the review. Clause (e) 
may refer to the application itself and not to 
the final order. 


The language of the old Code appears to 
express the intention of the Legislature more 
clearly, although the words “the admission 
may be objected to" in section 629 can 
hardly apply to tlause (c), which corresponds 
to clause (c) of гше 7 (1). We have been 
trying to find out’ whether the change in the 
language indicated any deliberate departure 
from the old law. As the word "applicatin" 
would convey no meaning as applied to 
clause (b) of rule 7 (1), we are constrained to 
think that the change is attributable to 
mistake and not to deliberate change in law. 


The next point for consideration is, what 
are the limitations of the right of appeal 
when a review is granted? We agree with the 
conclusions which the other High Courts have 
adopted that Order XLIII, rnlel (w), does not 
give a general right of appeal, but that it is 
controlled by Order XLVII, rule 7. See Har 
Oharan Saha v. Baran Khan (1), AU Akbar 
v. Khurshed Ali (2). In Sreenivasa Adyar 

v. Nataraja Aiyar (3) this view was accept- 
ed in this Court. Е 


Mr. Ramesam’s contention is that even 
in this view, the referenceto rule 4 in 
clause 7 (1) (b) is to all the clauses in rule 
(4) and not to clause (2) of it only. Prima 
facie the contention seems plausible; but on 
looking into the matter closely, it is clear that 
clause (1) of rule 4 is not within the rule, 
because it speaks of the rejeclion of the 


(1) 25 Ind Саз. 903; 41 C, 746. - 
(2) 27 А. 695; А. W. N. (1905) 154; 2 A. U, J. 465, 
(8) 28 Tnd. Cas. 707: 2 L. W. 366. 
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applieation and not of the granting of it. In 
ihe view that we have taken that the word 

"application? i in clause 7 means “order”, this 
contention of the learned Vakil must be 
negatived. The authorities are also against 
chim, Manindra Ohandra Roy Chowdhury v. Bala- 
ram Das .4) and Ali Akbar v. Khurshed Ali 
(2). Mr. Ramesam suggested that although 
the sufficiency of the ground for admitting 
a review may not be open to criticism by the 
Appellate Court, if the lower Court does not 
state in terms that there are sufficient 


grounds, the Appellate Court is entitled to. 


set the order aside. Some observations in 


Bombay and Persia Steam Navigation Company” 


Limited v. S. S. “иат? (5) lend 
Support to this contention. We are unable to 
accept it. As pointed out by Mr. Naga- 
bhushanam, the old Code enjoined upon tlie 
Court the necessity for recording its reasons 
for holding that there are sufficient grounds. 
These words have been omitted in the new 
Code. Further, it is only reasonable to 
assume thata Judge granting a review is 
satisfied that there are sufficient grounds for 
doing so. As pointed out by the Judicial 
Committee in In the matter of the petition 
of Hadjee Abdoollah Reasut Hossein у. Hadjee 
Abdoollah (6), the Legislature does not 
contemplate the calculation of degrees of 
sufficiency. . The obvious intention of the 
Legislature is that the grounds which 
satisfied a Court that its’ own judgment 
requires re-consideration, should not be 
subjected toadverse comment inthe Court 
of Appeal. We must, therefore, hold that 
as the grant of the review does not con- 
travene clause (2) of section 4, the fact that 
the reasons ‘of the Subordinate Judge are 
not satisfactory for entertaining the applica- 
tion is nota ground which is open to the 
appellant. At the sama time, we must 
express the opinion that the order of the 
Subordinate Judge is very unsatisfactory. 
The only, ground assigned for granting the 
application is that the decree-holder was a 
woman, althongh the fact that she had two 
adult sons who conducted tbe execwion 
proceedings was known to the Judge. We 


dismiss the appeal. Under the cireum- 
(4) 5 Ind. Cas. 725; 11 C. L. J. 161. 
(5) 12 B. 171. 
(6) 20. 181 (P. C. 31. A. 221; 26 W. В. 50; 1 
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stances of the case, we make no order as to 
costs, 

An objection was taken to the grant of 
review on the ground that the Subordinate 
Judge was wrong in restoring the review 
petition when it was dismissed for non- 
payment of the Байа.` No petition question- 
ing the restoration has been filed before 
пз. "That matter may have to be considered 
when there isa petition before the Court. 
We dismiss the petition solely on the 
ground that no appeal lies on the ground 
taken before us. 


Appeal dismissed, 


` BOMBAY HIGH COURT. 
Seconp Cryin APPEAL No. 603 of 1915. 
August” 16, 1916. 
Present: — Sir Stanley Batchelor, Kr., Acting 

Chief Justice, and Mr. Justice Shah. 
BABU GANESH DESHMUKH anp 

ANOTHER—- DEFRNDANTS ~- APPELLANTS 

versus 


SITARAM MARTAND DESHMUKH~ 


PraINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), s. S—Appeal, pre- 
sentation of, beyond fime—Su ficient cauxe’—Death 
of defendant after close. of arguments—Appenl bu 
legal representatives—Remissness—Minor appellant, 
protection of, by Court. 

The question whether there is sufficient cause for 
the admission of an appeal beyond time under 
section 5 of the Limitation Act is primarily a 
question of discretion of the Court. [p. 440, col, 2.] 

Karsondas Dharamsey v. Bai Gungabai, 30 в. 329; 
7 Bom. L. К. 965, referred to. 

In deciding this question, it is of capital im. 
portance that Courts should give due weight to 
the consideration that to allow an extension of time 
is to deprive the successful litigant of the ad. 
vantages which he has obtained, and that easy 
condonation of remissness and dilatoriness tends 
to their indetinite continuance. The rule of 
limitation should be enforced in all cases where 
it can be dono without serious hardship and 
delay should not be excused where the parties 
have been negligent, remiss or careless. [p. 440, col, 
2; p. 441, col. ! 

Where infants are concerned, they ought not, 
where they can be protected consistently with 
fairness to other people, to be prejudicially affected 
by the negligence or omission of their adult re. 
lations. But there is no such absolute immunity to 
infants that any degree of delay may be considered 
justifiable or excusable. (р. 440, col. 2; p. 441, col. 1.1 
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Curtis v. Sheffield, (1882) 21 Ch. D. 1 at p. 4; 51 L. J. 
Ch. 585; 46 L, Т. 177; 80 W. R. 581 and Ranee Birjo- 
buttee v. Pertauh Singh, 8 M. І, A. 160; 13 Moo. P. C. 
465; 1 Suth. P. О. J. 408; 1 Sar. P, С. J. 740; 19 E. R. 
490, reforred Lo, 

A defendant ina suit died after the close of 
the arguments, bub before delivery of the judg- 
ment, which went against him. His sons presented 
an appeal fifty days after the time allowed by law, 
One of the sohs wasa minor represented by his 
mother as guardian. Ti was proved that, during 
the progress of the suit, the defendant’s adult son 
and his wife were aware of the proceedings and 
knew also the name of deceased’s pleader. The 
appellants prayed that the delay might be excused: 

Held, that, as the adult appellant and the minor’s 
guardian wero remiss and negligent, there was 
not ‘sufficient cause’ for excusing the delay within 
the meaning of section 5 of the Limitation Act. [p. 
441, col. 1; p. 442, col. 1.] 

Per Shah, J—It is not suggested that, as е 
matter of course, the same time which would be 
allowed for the purposes of an application to bring 
the legal representatives of a deceased party on the 
record should be allowed to his minor representa. 
tives for preferring an appeal. But it would not 
be unfair to take that period as indicating а limit 
within which, if action is taken on behalf of the 
minor, the delay in preferring the appeal may be 
SIT. under appropriate circumstances, [p.442, 
col 1.] - E 

Second appeal from the decision of the 
District Judge, Ahmednagar, in Appeal No. 
163 of 1913, dismissing the appeal from 
the decree passed by the Joint Subordinate 
Judge; Ahmednagar, in Civil Suit No. 584 
of 1912. ` 

Mr. Jayant ©, Rele, for the Appellants. 


Mr. Р. V. Kane, for the Respondent. 


` JUDGMENT. 

BaroggroR, Ac. C. J.—The appellants 
before us are Babu and Dattatraya, sons of 
the original defendant in the suit, Ganesh 
Vaman Deshmukh. Babu is of full age, but 
Dattatraya is an infant. Babu attained his 
majority on the 3rd May 1918. On the 
22nd: May of the same year, his father 
Ganesh died. On the 3rd July 1913, the 
Trial Court delivered judgment against th 
original defendant. ` 

The appeal їп the District Court was filed 
on the 2nd October, and is admittedly on 
the face of things about fifty days late. 
T'he question before us is, whether there are 
materials which would justify us in disturb- 
ing the District Judge’s order refusing under 
section 5 of the Limitation Act to excuse 
the delay iu the presentation of the appeal. 
Section 5 prescribes that an appeal may be 
admitted after the expiry of the prescribed 
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period of limitation when the apnellaut 
satisfies the Court that he had sufficient 
cause for not preferring the appeal within 
the period. The question whether sufficient 
cause is in the cireumstances disclosed is 
primarily a question of discretion, and we 
have now to determine whether Mr. R:le 
for the appellants satisfies us that we should 
interfere with the District Judge's exercise 
of his discretion in this case. It is perfectly 
clear that there is no case for interference 
in regard to the adult defendant Babu Ganesh. 
But in regard to the infant, there is no 
doubt the important consideration that he 
ought not, if he can be protected consist- 
ently with fairness to other people, to be 
prejudicially affected by the negligence or 
omissions of his adult relatives. There is, 
however, another competing principle which 
must also be borne in mind, that is, the 
principle stated in Karsondas Dharamsey v. 
Bat Gungabar(1) where Sir Lawrence Jenkins 
‘points out that: “When the time for 
appealing is once passed a very valuable right 
is secured to the successful litigant: and the 
Court must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought 
to obtain an extension of the time for at- 
tacking the decree, and thus perhaps depriving 
the successful Htigant of the advantages 
which he has obtained.” Iam of opinion 
that itis of capital importance tc give due 
weight to this consideration in Indian liti. 
gation, and though I do not suggest that 
the rule ean yet be enforced in India as 
rigorously as it is enforced in England, I 
may call attention to the obvious fact that 
easy condonation of remissness and dilatori- 
ness tends to their indefinite continuance. 
The way to get the rule respected is, I 
think, to enforce it in all cases where that 
ean be done without serious hardship; for 
jt seems to me that some finality and 
certainty of decision are of the highest con- 
sequence in India. In this context I may 
cite what was said by Jesse M. R., in 
Curtis v. Sheffield (2) which was decided so 
long ago as 1882:— The next point, and as: 
ib seems to me the most serious point, is 


(1) 30 B. 829; 7 Bom. L. R. 965. 
(2) (1882 21 Ch. D. 1 at p. 4; 61 L. J. Ch. 585; 46 


L. T. 177; 30 W. В. 581. 
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this, at what time are people entitled to 
rely upon the judgment of a campetent 
Tribunal as to their rights and interests in 
property? Upon that question there has been 
а great change of opinion in modern times. 
In modern times it has been considered that 
there is nothing more important than that 
people's rights when ascertained by the 
judgment of a competent Tribunal, if ques- 
tioned, should be questioned within a very 
Short period." It seems to me probable that 
if, in the past, the rule had been applied 
here with less sympathy for the individual 


in default and more regard to the general ' 


interest of all litigants, India in 1916 would 
not be so far behind where England was in 
1882. 


. Now the learned District Judge Eas found 

that the adult appellant Babu 'and his 
mother Hadhabai knew of the pendeney of 
this suit, and knew, too, the name of Ganesh’s 
Pleader. But though they had this know- 
ledge from the date of Ganesh's death, they 
failed to put themselves in communication 
with the Pleader, although it would have 
been an easy matter for them to do so. 
Babu, it appears, is au edueated young man, 
and the widow Radhabai is described by 


the Judge as a lady well able to hold ker. 


own, As to the facts, therefore, there can 
be no doubt that Radhabai and the appellant 
Babu, who were concerned to prosecute this 
litigation in their own interests and in the 
interests of the infant, were negligent, remiss 
and careless, nor has any real cause, far less 
a sufficient cause, been given in excuse. 
That being so, it appears to me that we 
ought not to vary the District Judge’s order, 
and that the minor ought not now to be 
able to disturb the respondent inthe enjoy- 
ment of the fruits of his legal victory. This 
decision is, I think, not at ‘variance with 
anything said by the Privy Council in 
Range Birjobuttee v. Ренан Singh(3). If 
the facts of that case be studied, it will be 
seen that they were strong in the infant’s 
favour, and even so their Lordships’ decision 
reads rather aa'& reluctant concession to 
specially strong facts than as affording апу 
countenance to the argument that, despite 
the absence of any excuse for delay, а 
successful litigant, after the decision in his 

(3) 8 M. I. A. 160; 13 Moo. P. C. 465; 1 Suth. P. C. 
77408; 1 Sar P. O. J. 740; 19 Е. R, 490. 
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favour has become ordinarily indefensible, 
is again to be exposed to the harassment of 
an appeal merely because one of his 
adversaries happens to be an infant. Indeed 
their Lordships in express terms guard them- 
selves from being understood to imply that 
where infants are concerned any degreeof delay 
may be considered justifiable or excusable, and 
provision is made for the case of circum. 
stances su strong as to prevent infancy from 
being an apology or an excuse. Ir appears 
to me that this is such a case, and I do not 
think there is anything which would warrant 
us in differing from the learned Judge below, 
who has elearly approached the case with 
every sympathy for the widow and the 
orphan, but has found himself nnabla to 
assist-them. The appeal, therefore, must be 
dismissed with costs. 


Ѕнан, J.—On the whole ir this case I see 
no reason to hold that the discretion has been 
wrongly exercised by the lower Appellate 
Court. On the facts I am satisfied that the 
appellant No. 1 Babu and his mother 
Radhabai had the necessary knowledge of the 
decisionof the suit, and were negligent in not 
preferring the appeal іп time. The only diff- 
culty in the case arises in consequence of there 
being а minor brother of Babu, who has 
joined through his guardian Radhabai with 
Babu in presenting the appeal to the lower 
Appellate Court. The original defendant 
died after the arguments in the suit were 
heard, and before the judgment was pro- 
nounced, and the appellants who would be 
the legal representatives of the deceased 
defendant were not on the record, when the 
judgment was delivered In the ordinary 
course, if а defendant dies during the 
pendency of the suit, and if the fact of 
his death is brought to the notice of 
the Court, the parties would have six months 
under the Limitation Act within which to 
make ап application to bring the legal 
representatives on the record witha view 
to continue the proceedings. In this case 
when the judgment was pronounced, the 
names of the present appellants were not 
on the record, and there was no legally 
&ppointed gagrdian whose duty it was to see 
that the appeal was preferred, ifat all, in 
time. Under these circumstances it seems 
to me that every allowance ought to 
be made in fayour of a minor heir whose 
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interests apparently would be in the 
hands .of his natural guardian, who 
had not on any previous occasion represented 
him in the suit. I do not for a moment 
suggest that, as a matter of course, the same 
time which would be allowed for the purposes 
of an application to bring the legal represen- 
tatives on the record should be allowed to the 
“minor for preferring an appeal. But it 
would not be unfair to take that period as 
indicating a limit within which, if action is 
taken on behalf of the minor, the delay in 
preferring the appeal may be condoned under 
appropriate circumstances. Таш not prepar- 
ed to say in this case that this consideration 
was not present to the mind of the learn- 
ed District Judge. Не has considered all 
the facts and circumstances connected with 
this point, and making all allowance in favour 
of the minor, he has come to the conclusion 
“that the delayicannot be condoned; and I do 
not think that on the general considerations 
which I have indicated, I would be justified 
‘in dissenting from that conclusion. I, there- 
fore, agree that the appeal shonld be dismiss- 
ed with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Ст, Reverence No. 12 or 1916, 

July 24, 1916. ` 
Present: — Mr. Justice N. R. Chatterjea and 
Mr. Justice Sheepshanks. 

"In the matter of BABU JOGENDRA 
CHANDRA NANDY, PLEADER, 

Legal Practitioners Act (XVIII of 1879), s. 18 (a)— 
General Rule and Orders of the Calcutta High Court, 
7.45 (o;—Receiving instructions from wnarthorized 
person— Bona fide mistake. 

A Pleader, who was engaged jointly with another 
on behalf of a plaintiff in a suit, without signing his 
name oa the vakalatnama ab the time of the institu- 
tion of the suit, signed his name after the other 
had left that Court to practise in ano'her Court, 
nnd, on the instructions of that other's clerk, withdrew 
from Court а sum of money deposited by the judg. 
ment-debtur to the credit of the plaintiff-decreo. 
holder aud paid it over to the clerk, who did not 
pay it to the plaintiff. Tt trarspired that the 


› 


clerk had not taken out his “card” for the year and 
was not, th-refore, authorised to act as Pleader’s clerk 
ab tae time the money was withdrawn, but that the 
Pleader bona fide believed that the clerk had such 
authority and had taken ont his “card”: 

Held, itat the Pleader was guilty of contra- 
vening the provisions pf section 13 (a) of the Legal 
Practitioners Act and of rule 43 (e) of th: General 
Rules and Orders of the High Court and, therefore, 
deserved severe censure for what he had done. [p. 
448, col. 1.] 

Reference under section 13 (a) of the 
Legal Practitioners Act by the District 
Judge, Tipperah, 


Babu Sasadhar Roy (Senior), for the 
Pleader. ; 

Babu Ram Chandra Mitra, tor the Crown. 

JUDGMENT.—This is a reference by the 
District Judge of Tipperah under the Legal 
Practitioners Act against Babu Jogendra 
Chandra Nandy, a Pleader of the Brahman- 
beria Bar. 

16 appears that one Susil Chandra Chow- 
dhury, brother-in-law of Jogendra Chandra, 
was also a Pleader of the Brahmanberia Bar. 
He had a clerk of the name of Mohim 
Chandra Nath. In August 1915 Susil 
Chandra left Brahmanberia to practise at 
Habigunge in the District of Sylhet. It is 
stated that he had not then made up his 
mind whether he would practise at Habigunge 
permanently, and he left his cases in charge 
of his clerk Mohim Chandra. This Mohim 
Chandra, it is found, did not take out his 
“сата” аз Pleader’s clerk for the year 
1915 and was, therefere, not authorized to 
act as Pleader’s clerk in that year. 

One Nabadwip Charan Baisnab, a client 
of Susil Chandra, complained before the 
Sub-Divisional Magistrate of Brahmanberia 
that Mobim Chandra had, in collusion with 
Jogendra Chandra Nandy, received money 
deposited by his judgment-debtor Fakir 
Chand as the first instalment under an 
instalment-decree obtained by Nabadwip 
Chandra against Fakir Chand, and had not 
paid over the amount to him. Thereupon 
enquiries were made and the learned District 
Judge held the proceedings out of which this 
reference arises. ` 


No evidence has been taken 1п the case 
and the learned Judge apparently has 
accepted the statement made by the Pleader 
Jogendra Chandra, Nandy in his explana- 
tion. The learned Judge has held that 
Jogendra Chandra is not guilty of any 
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charge of misappropriation, but that he is 
guilty under section 13 (a) of the Legal 
Practitioners Act of receiving instructions 
from an unauthorized person. The Pleader, 
Jogeudra Chandra Nandy, says that he 
was engaged jointly with Susil Chandra 
Chowdhury atthetime of the institution of 
the suit but that his signature on the 
vakalatnama had not then been obtained, 
and that when Susil Chandra left Brah- 
manberia he, Jogendra, signed his name on 
the vakelatnama seeing that he was the only 
Pleader lef& to conduct the case. He 
further stated that he Was not aware that 
"Mohim Chandra had ceased to be a Pleader's 
clerk and as he had been acting as such 
elerk of Susil Chandra until August 1915 
when the latter left Brahmanberia, he bona 
fide believed that he was continuing to act 
as Pleader’s clerk, and had paid over the 
money to him. 

` But assuming all these statements made 
by the Pleader to be correct, which we 
-must do in the absence of evidence to the 
contrary, there is no doubt that he has 
contravened the provisions of section 13 
(a) of the Tegal Practitioners Act. He 
ought to have taken care to inform himself 
whether Mohim had any authority to give 
instructions to him on behalf of Nabadwip 
Charan Baisnab. He has been guilty of 
carelessness in treating what Mohim told 
him as if if was instructions from Nabadwip. 
He has also contravened the provisions of 
rule 45 (e) of the General Rules and Orders 
of this Court. As, however, he has been 
acquitted by the learned Judge of the 
charge of misappropriation of money, there 
is no question of dishonesty against him. 
We discharge him, and at the same time 
severely censure him for what he has done. 

Pleader discharged. 
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BOMBAY HIGH COURT. 
бквбохр Отт, АррЕАІ No, 472 or 1914. 
August 18, 1916. 

Present;—Sir Stanley Batehelor, Кт., Acting 
Chief Justice, and Mr. Justice Shah. 
RAMCHANDRA DHONDO KULKARNI 
—PLAINTIFF— APPELLANT 
versus 


MALKAPA NARSAPA DEVARE AND 


OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— Res 
judicata, requisites of - Priority of estate —Decree against 
mortgagor, whether binding on mortgagee who was no 
party to previous suit. — 

The principle on which section 11, Civil Procedure 
Code, is based is that there must be some privity 
between the parties in the earlier and the later suit. 
[p. 441, col. 2.] 

А mortgagor, possessing only an equity of redemp- 
tion, has nob in him any such estate аз would 
enable him sufficiently to represent the mortgagee 
in a suit instituted after the mortgage, and а decrec 

assed in such a suit will not bind the mortgngec. 
р. 444, col, 2,] 

Sita Ram v. Amir Ведат, 8 А. 324 at р, 338; A. 
W. N. (1886) 101; Bonomalee Nag v. Koylash Chunder 
Dey, 4 С. 692; 1 Shome L. В. 14; 2 Ind. Dec. (x. в.) 
489; Joy Chandra Banerjee v. Sreenath Chatterjee, 32 
©. 357; 1 O. L. 28 (P. С.); Abdulali v. Miakhan, 18 
Bom. L. R 268 and Mercantile Investment and General 
Trust Co. т. River Plate Trust Loan and Agency Co. 
(1894) 1 Ch. D. 578 at p. 595; 63 L. J. Ch. 366; 8 R, 
181; 42 W. R. 365, referred to. 

During defendant’s minority his mother sold his 
land to В 1, who transferred it to B 2 and the latter 
mortgaged it to plaintiff. On attaining majority, 
defendant brought a suit against his mother, B 1, and 
В 2to set aside the alienation by his mother. Plain. 
tiff was not made a party to that suit. The suit was 
decreed and defendant got possession of the land. 
Subsequently, plaintiff brought а suit against B2 on 
foot of his mortgage without impleading defendant 
asa party and, after obtaining a decree, bought the 
land in suit in execution of that decree. He then 
sued defendant for possession of the land. Defendant 
contended that the suit was ves judicata, as plaintiff 
was bound by the decree obtained by defendant 
against B 2 whose mortgagee the plaintiff was: 

Held, that the decree passed in the earlier suit 
did not bind the plaintiff, as his title arose prior to 
tho institution of the suit, and he was not sufficiently 
aa in that suit by his mortgagor. [p. 445, 
col. 2. 

Second appeal from the decision of the 
Assistant Judge, Belgaum, in Appeal No, 
295 of 1910, reversing the decree passed by 
the Subordinate Judge, Ohikodi, in Civil Suit 


"No. 455 of 1909. 
Mr. К. H. Kelkar, for the Appellant. 
Mr. А. G. Desai, for Respondent No. 1. 


Mr. 
No. 6, 


Jayant G. Rele, for Respondent 
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Mr. G. L. Desai, for Respondents No. 7 
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JUDGMENT.— The facts in this second 
appeal are somewhat complicated, but we 
propose to refer only to such of them as are 
necessary for the decision of the point with 
which we are now concerned. The original 
owner of this property was the lst defendant 
Devare. In 1883, during the minority of 
Devare, bis motber purported to sell it to 
the Bhojes, from whom Bavchi, in 1890, 
received it in exchange for another parcel 
ofland. In 1891, by a simple mortgage 
Bayehi mortgaged the property to the pre- 
sent plaintiff, who is the appellant before us. 
In 1898, a suit was brought by Devare 
against his mother, Bavchi and the Bhojes, 


in order to set aside the sale by Devare's 
That suit was. 


mother to the  Bhojes. 
successful, and the result was that the sale 
to the Bhojes was set aside. In 1901, the 
plaintiff obtained a decree on his mortgage 
against Bavchi and the others. The property 
. was pub to sale and was purchased by the 
plaintiff with permission. But when the 
plaintiff proceeded to endeavour to get posses- 
sion, he was resisted by Devare. Hence the 
present suit to recover possession. 


The only question now before us is whe- 
ther, in spite of the result of Devare’s suit 
of 1898, itis open to the plaintiff now to 
show, if he can show, that the alienation by 
Devare’s mother to the Bhojes was good in 
law, as, for instance, it would be, if the 
plaintiff could succeed in proving that the 
sale was for recognised necessity. It is 
contended against the plaintiff that it is not 
open to him to lead evidence in “this sense, 
for that he is bound by the decree against 
his mortgagor in 1895 by virtue of the 
provisions of section 11 of the Civil Proce- 
dure. Code. .It is admitted that all the 
provisions of that section imposing the appli- 
cation of the doctrine of res judicata are 
satisfied against the plaintiff, except the 
provision which requires that the former suit 
must have been either between the same 
parties, or between parties under whom they 
or any of them claim. Admittedly the 
suit of 1898 was not between the same 
parties. The question, therefore, is whether 
the present plaintiff can properly be said to 
be claiming under his mortgagor Bavchi. 
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The argument against him is that since 
he became the auction-purchaser in 1894, the 
title to the whale estate vests in him without 
reference to any original distinction as to 
his position as mortgagee; that since, at 
the time of this suit, he was the owner of 
the property, he in this suit must be 
held to be claiming under the (former: 
owner, namely, his mortgagor Bavchi, The 
answer, however, to this argument seems to 
us to be afforded by a rather closer considera- 
tion of the principle upon which section 11 
is based. As we understand it, that principle 
is that there must be between the parties in 
the earlier and the later suit some privity. 
In the particular case before us that privity 
would be privity of estate: in other words, 
the principle comes into operation only if 
in the earlier litigation the estate in con- 
troversy was efficiently represented. 


That being so, we must consider how far 
this estate was efficiently represented by the 
mortgagor Bavehi at the time of Devare’s 
suit in 1898. At that time the present 
plaintiff was a mere mortgagee, and Mr. 
Justice Mahmood’s decision in Sita Ram 
у. Amir Begam (1) is authority for the view 
that asa mere mortgagee the plaintiff would 
not be bound by the earlier decision, because 
his title arose prior to the suit in which the 
decree against his mortgagor was obtained 
and the mortgagor, possessing only the equity 
of redemption, had not in him any such estate 
as would enable him sufficiently to represent 
the mortgagee in the suit instituted after 
the mortgage. So in  Bonomalee Nag v. 
Koylash Chunder Dey (2) it was held that a 
mortgagee not in possession, suing for a 
declaration that a right of way did not exist, 
was nob bound by a decisicn in a suit between 
the mortgagorand a third party of which 
he had no knowledge. The ground of the 
decision was that the mortgagor did not 
represent the éntire estate. It is true that 
the learned Judges in this latter case reached 
their conclusion with some hesitation. But” 
Mr. Justice Mahmood in his fully reasoned 
judgment in Sita Ram v. Amir Begam (1) 
susceeds, we think, in showing that the 
decision was based upon sound principle. 


(1) 8 A. 324 at р. 338; A. W. N. (1886) 101. 
(2) 4 C. 692; 1 Shome L. В. 14; 2 Ind. Dec. (N. в.) 
439, 


` 
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If that is so, and if, as Mr. Justice Mahmood 
said, adopting the words of the American 
text-writer, Bigelow, the ground of the privity 
is property and not the personal relation, 
then we do not understand how the present 
plaintiff is in any worse position merely 
ecause in 1904 he altered his original 
position of mortgagee to that of auction- 
purchaser, For, notwithstanding that altera- 
tion, the question would still be, not what 
was the plaintiff’s position in 1904, but 
whether in 1898 the mortgagor possessed 
sufficient estate to represent and bind his 
mortgagee. Now at that time the estate 
vested in the mortgagee and it seems 
to us difficult to hold that that estate 
was sufficiently represented in the absence 
of the party in whom іп law it vested. It 
might, nodoubt, be a different thing if the 
plaintiff's mortgage had been taken after 
the suit of 1898. But here the fact is that 
the plaintiff's title arose prior to the litiga- 
tionin which the mortgagor was defeated. 
There are apparently no other decisions 
exactly in point, but Joy Chandra Banerjee v. 
Sreenath Chatterjee (8› and Abdulali v. Mia- 
khan (4) may be referred to as cases of a 
simpler type where the decisions lend support 
to the view which we are taking. Those 


were cases, one of a sale and the other of a: 


gift, and it was held that the alienee was 
not estopped by a judgment in a suit against 
the alienor, the suit having been commenced 
after the alienation. Andthe ground upon 
which these judgments were based is that 
stated by Mr. Justice Romer (as he then 
маз) in Mercantile Investment and General 
Trust Oo. у. River Plate Trust Loan 
and Agency Oo. (5), that is to say, “a 
prior purchaser of land cannot be estopped 
as being privy in estate bya judgment 
.obtained in an action against the vendor 
commenced after the purchase.” 


These decisions go so far at: least as to 
show that some restriction must be placed 
on the apparent ambit of the words “claiming 
under" used in section ll. In those 
cases no doubt the estate in litigation was 
‘wholly unrepresented in the earlier suits, 


(3) 82 С. 357; 1 C. L J. 285 (P. C.). 

(4) 13 Bom. L, R. 2 

(8) (1894) 1 Ch. D. oe at p. 695; 63 L. J. Ch. 366; 
8 R. 491 70 L. T. 131; 42 W. В. 365. 
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while here it must be admitted that the 
estate was in the suit of 1898 partially 
represented. The conseqence, however, 
seems to us to be the same. Forin either 
class of cases you have the absense of the 
Tegal requirement that the estate shall in the 
former litigation have been efficiently 
represented. 

On these grounds we are of opinion that 
the question argued must be decided in 
favour of {һе plaintiff, that the lower Appel- 
late Court's decree must be set aside, and 
the appeal must be remanded for decision 
on the merits. Costs will be costs in the 
appeal. As tothe respondents Nos.7 to 9, 
we have heard the learned Pleader for the 
appellant, but we agree with the judgment 
of the lower Appellate Court that no claim 
for Survey No. 13 can be made in this suit. 
This finding will be taken into account by 
the lower Appellate Court when the final 
decree is passed. As against respondent 
No. 6, the suit is dismissed with costs, he 
having disclaimed all interest in the pro- 
perty. 

' — Decree set aside; Appeal remanded, 





MADRAS HIGH COURT. 
Letters PATENT ÁPPEALS Nos, 270 то 273 
or 1914. 

August 7, 1916. 

Present: —Mr. Abdur Rahim, Offg. Chief 
Justice, Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
KOVOURI BASIVIREDDI AND OTHERS— 
DerenDANTS—APPELLANTS IN ALL 
VETEUS 

. In No. 270 or 1914 
NIDUMGORI RAMAYYA AND ANOTHER— 
PLAINTIFFS AND Derenvant No. 2— 
RESPONDENTS 

In No. 271 or 1914 
GEDDALA PULLIGADU AND ANOTHER— 
PLAINTIFFS AND DEFENDANT No. 2— 
RESPONDENTS 
In No. 272 or 1914 


.VUNNAMATLU RAMUDU AND ANOTHER— 


PuLAINTINES AND DEFENDANT No, 2— 
RESPONDENTS 
Ix No. 273 or 1914 
CHINTHAPALLI CHANDRIGADU axp 
ANOTHER— PLAINTIFFS AND DEFENDANT No. 2 


— RESPONDENTS, 
Civil Procedure Code (Act Y of 1908), O. ХХІ, r. 
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63, suit under— To establish the right, meaning of— 
Consequential relief, right to cla —Sale of property 
before order in claim proceedings—Limitation Act (IX 
of 1908), Sch. I, Avt: 11. I 

The suit authorized by Order XXI, rule 63, Civil 
Procedure Code, is not merely in the uature of an 
appeal. [p. 446, col 2.] | 

The words ‘to establish the right’ in the rulo 
are not restricted to the obtaining of a mere 
declaration of the plaintiff's title to the property to 
the exclusion of all consequential reliefs. Such 
reliefs include the recovery of the value of the 
property where it has been sold prior to the order on 
the claim petition. [p. 446, col 2; p. 447, cols 1 & 2.] 


Kishori Mohun Rai v, Harsook Dass, 12 С. 696 and 
Sadu bin Raghu v. Ram bin Govind, 16 B. 608, re- 
ferred to. 

Kunhiamna v. Kunhunni, 16 M. 140, explained. 

Article 11 of Schedule Iof the Limitation Act is 
comprehensive enough to include not only в prayer 
for a declaration but also the consequential reliefs, 
if any, dependent on the declarations. (p. 447, cols. 
1&2. 

A m ngainst an order on a claim petition is 
governed by Article 1l of the Limitation Act and 
is in time if instituted within a year of the date 
of the order though after more than a year from, 
the date of attachment and sale of the propertics. 
[p. £47, cols. 1 & 2.] 

Appeals under clause 15 of the Leiters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Wallis, in Appeals against Orders 
Nos. 118 to 121 of 1912, preferred against 
the orders of the Court of the Subordinate 
Judge, Kistna at Ellore, in Appeal Suits Nos. 
990, 161,177 and 219 of 1911 ‘(Original Suits 
Nos. 588, 589, 579 and 591 of 1908, on the 
file of the Court of the Principal District 
Munsif, Narasapur), respectively. 


Messrs. P. Narayananurthi and Р. Soma: 
sundaram, for the Appellants. 


Mr. T. Prakasam, for the Respondents. 
JUDGMENT. 


Авртв Rau, Orre. О. J.— The question in 
these Letters Patent Appeals is, whether tha 
suits instituted to establish the plaintiffs’ right 
to certain moveable property attashed hy the 
judgment-creditors of a third person and 
for recovery of its value, the property 
having been sold in execution, within a 
year of the date of the order dismissing the 
plaintiffs’ claim preferred under the provi- 
sions of the Civil Procedure Code, but more 
than a ‘year from the date of attachment 
and of sale, is governed by Article 11 of the 
Limitation Act. The answer depends on 
whether recovery of the value of the pro- 
perty comes within the scope of a suit ‘to 
establish the right which the plaintiff 
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claims to the property in ‘dispute’ within 
the meaning of rule 63 of Order XXI, 
Civil Proeedure Code, and of Article 11 of 
the Limitation Act. í 

Ót is contended that the only relief which 
ean be given in such а suit is what the 
Court which heard the claim could have 
granted under rule 60, 2.e,, to release the 
property from attachment. In fact it is 
argued that the suit authorised by rule 
63 is merely in the nature of an appeal. 


In the first place it cannot he said that 
the words “to establish the right” in their 
ordinary grammatical sense necessarily 
mean the obtaining of a mere declaration 
of plaintif’s title to the property and ex- 
eludes all consequential reliefs. If the Legis- 
lature had intended to limit the relief that 
might be-given in sucha suit to a mere 
declaration of title, they would be expected. 
to use that expression with which the 
Indian Legislature is quite familiar, Then 
it is difficult to conceive of any good reasons 
why the ownér of the attached property who, ' 
being unsuccessful in securing recognition of 
his elaim in the exeeution proceedings, is 
permitted to institute a regular suit, to 
establish his rights should not obtain the 
full reliefs to which he might be entitled. 
If, on the other hand, he was to’ be con- 
fined-to a mere declaration of his ‘title: Һе 
would in many oases, such as when 
the goods attached have been sold, be 
driven to a second suit although there might 
be no contested question for a trial. The 
plaintiff might, no doubt, apply for an in- 
junction restraining the sale of the property, 
but in many cases, such as where the pro- 
perty attached is of a perishable nature, 
an injunction like that would not be in his 
interest. Further, the Court might well 
take the view that injunction should not be 
granted in the circumstances of the case. 
The wider view of the scope of suits of this 
class bas been taken in a number of cases 
notably in Kishori Mohun Rai у. Harsook 
Dass (1), which decision was subsequently 
confirmed by the Privy Council without their 
Lordships expressing any dissent from the 
opinion expressed by the learned Judges of 
the Calcutta High Court on this point; in 
Sadu bin Raghu v. Ram bin Govind (2) 


(1) 12 C. 696. 
(2) 16 B. 608. 
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where the matter is very fully diseussed by 
Jardine and Taling, JJ., and by this High 
Court in Кипматта v.  Kunhumu (8. 
On the other hand, no decisions to the 
` contrary directly covering the point have 
been brought to our notice. But an attempt 
was made to support the narrower construc- 
tion by referring to certain expressions in the 
judgment of the Judicial Committee in Bibi 
Phul Kumari v. Ghanshyam Misra (4), where 
in considering the amount of Court-fees 
payable they say that a suit- of this class 
was in the nature of an appeal from the 
order of the executing Court disallowing 
the claim. They could not, however, be 
taken to have meant that in their Lordships’ 
view the Court hearing the suit could 
grant only such relief as the exesuting 
Court could have given, for ел concessis the 
former conld give a declaration of title bind- 
ing upon the parties while that is not with- 
in the scope of the proceedings in execution. 

I agree in the judgment of Wallis, C. J., 
and would dismiss the Letters Patent Appeal 
with costs. 

SsgsHaGIRI Atyar, J.—I agree. There are 
two matters on which I like to say a few 
words. In the first place, the language em- 
ployed in Article 11-is comprehensive enough 
to include not only a prayer for a declara- 
tion but also the consequential reliefs, if 
any, dependent on the declaration. The 
establishment of the right to the property 
comprised in the order involves the granting 
of all the prayers relating to the property. 
It was held in Kwnhiamma v. Kunkunni (3) 
that a suit under section 233 should include 
& prayer for possessicn also, if that is out- 
standing. A second suit for possession would 
be obnoxions to Order II, rule 2, 

The second point is, whether in a suit 
brought under Order XXI, rule 68, the Legis- 
lature contemplated different periods of 
limitation for the different reliefs claimed. I 
concede that there is nothing unusual in 
one of the reliefs in a suit being within time 
and the other being barred by limitation. 
But as in the majority of cases the claim 
for consequential relief can be ascertained 
only after obtaining a declaration, the re- 
medy by suit .will prove infructuons, if the 


(8) 16 M. 140, . 

(4) 35 O. 02 at p. 207; 7 C. L. J. 36 (P. 0.) 12. C. 
W. N. 169; 10 Bom. L. R. 1; 5 A. L. J. 10; 17 M. L, J, 
618; 2 M. L, T. 506; 14 Bur, L, В. 41; 35 I. A, 22. 
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Shorter period of limitation were applied 
to the consequential relief. The suggestion 
that during the pendeney of the claim pro- 
ceedings a suit for ап injunction should be 
instituted is ingenuous but wholly impraeti- 
cable. I doubt whether any Court would 
entertain sich a suit and put it off indefinite- 
ly to await the result of the claim proceed. 
ings. 

The decision of the Judicial Committee 
in Bibi Phul Kumari v. Ghanshyam Misra 
(4), relied on to show the nature and 
scope of the suit under rule 63, does 
not conclude this question. That was a 
suit where no consequential relief waa 
necessary, as the party was in possession. 
Their Lordships had to consider only the 
question of the Court-fees. 1 do not think 
that that decision compels us to hold that the 
suit contemplated by Article 11 can only be 
a declaratory suit. Iam of opinion, there- 
fore, that the view taken by the learned 
Chief Justice (Wallis, C. J.) is right, 
~ Parures, J.—In addition to the authorities 
quoted by Wallis, J., (now Chief Justice) in 
his jadgment, we have the authority of the 
Privy Council for holding that when a 
claim in execution proceedings has been dis- 
missed and the claimant brings a suit for 
a declaration of his right to the property and 
for an injunction restraining the decree- 
holder from executing his decree against 
it, the suit is one.under section 283 of 
the Civil Procedure Code of 1882. Bibi Phul 
Kumari v. Ghanshyam Misra (+). The ques- 
tion, no doubt, did not arise under the Limit. 
ation Act but under the Court Fees Act, but 
that cannot alter the principle of the ruling. 
It seems to me quite clear that the words 
of Order XXI, rule €3, cover a suit like 
the present one. The words of the гше 
ave, a suit to establish the right which 
he claims to the property in dispute" and 
these words are wide enough to cover not 


only a mee suit for declaration 
but also one for relief consequential 
on such declaration. То “establish” 


a right means something more than to 
declare” a right and would seem to me 
to imply. everything that is necessary to 
Secure the proper enjoyment of the right, 
The fact that the plaintiff also claims 
damages oaused by the subsequent sale 
does not affect the nature of the suit, 
which is clearly one to ostablish his right 


48 | 
SORADINDU ROY t, GIRISH MOHINI DEVI. 


to the property claimed. 
rule 63, is only to be applied to a suit for 
a mere declaration, the claimant would 
afterwards have to file a subsidiary suit 
for possession, and this would be in con- 
travention of Order II, rule 1. I think, there- 
fore, that the present suits should have 
been brought within one year of the order 
dismissing the claim, the Limitation Article 
applicable being Article 11, and agree in 
dismissing the appeals. , 


Appeals dismissed, 


CALCUTTA HIGH COURT. 
Rote Nist No, 237 or 916. 
July 31, 1916. 
. Present:— Mr: Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
` Kumar SORADINDU ROY AND ANOTHER 
— OBJECTORS—- PETITIONERS 
versus 
GIRISH MOHINI DEVI CHOWDHU. 


RANI AND oruers—Opposite PARTIES. 

Bengal Tenancy Act (VIII of 1885 ‚ s, 93—Common 
Manager, appointment of-—“Dispute,” nature of, to war- 
‘rant apointment— Üo-owners, meaning of. 

A co.sharer in an estate who has opened a separate 
account in respect of her share in the Collectorate, 
“does not cease to be one of the “co-owners” of the es- 
tate within the meaning of section’ 93 of the Bengal 
Tenancy Act. [p. 451, col. ! ] , 

A dispute which may warrant the appoiutment of 
a Common Manager under section v3, Bengal Te ancy 
“Act, need not/be a dispute between all the cc-owners 

- of the estate, nor need it be as to the management 
of all and every part of the estate. A dispute 
between some of the co-owners who own the greator 
‘part of the estate, even -if the dispute he only ав to 
the management of their shares, is sufficient to attract 
the operation of section 93. [p 451, col. 2] 


A manager of part of an cstate is nota manager 
of the estate, because the part does not incluse the 
whole, А dispute as tothe management of pars of 
an estate is a dispute as to or relating to tho manage- 
ment of the estate because the whole includes the 
part. [p. 451, col. 2.] : 

Indu Bhusan Bose v. Annapurna Mitra, 6 C. L J. 
216 and Kumar Saradindu Roy v. Collector of Rangpur, 
11 О, W. N. 1148, referred to, 


The mere fact that the disputes as to manage- 
ment of an estate between the co-owners involve a 
‘dispute as to the boundaries between that common 
ostate and another estate separately owned by опе 
of the co-owners, does not take away the jurisdiction 
of the District Judge to appoint a Common Manager 
Pri RE 93 of the Bengal Tenancy Act. [p. 451, 
col, 2. | К 


. . ` - 
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Rule against the order of the District 
Judge, Rangpur, in Case No. 12 of 1914, 

. FACTS.—The material facta will appear 
from the arguments and the judgment. 

Sir S. P, Sinha (with him Babus 
Surendra Chandra Sen and Hem Chan.ra 
Sen), for the Opposite Party.—The 
сазе reported as Kumar Saradindu Roy 
v. Collector of Rangpur (1) refers to 
this very estate and the petitioner in that 
case was the Same person as the petitioner 
here. : 

That саве shows that the position of the 
petitioner, by virtue of his opening a separate 
account in the Colleetorate and his collecting 
rents of his share separately, did not at that 
time constitute a ground for not appointing 
a Common Manager. But now this very 
petitioner in his petition urges the ground 
that because he has opened a separate 
account and has been collecting rent 
separately, the District Judge had no 
jurisdiction to appoint a Common Manager of 
the estate in which he ownsa share. There 
are two estates, Nos. 204-and 205. The 
petitioner is the owner of the estate No. 205 
and is also à co-sharer in the Estate No. 204. 
There are some lands which are claimed by 
the owner of the Estate No. 205 as bey 
longing solely to his estate while the co- 
owners of the Estate No. 204 excepting the- 
co-owner who is the proprietor of the Estate ` 
No, 205, claim these lands as appertaining 
to the joint Estate No. 204. This itself 
shows that there isa sufficient dispute bet- 
ween the co-owners justifying the appoint- 
ment of a Common Manager under sec- 
tion 93 of the Bengal Tenancy Act. 

Sir Rash Behari Ghosh. Can the Common 
Manager of the Astate No. 204 sue me when 
І am also a co-sharer in the Estate No. 204 Ё 

[N. В. CuarTERJEA, J.— How will the Com: 
mon ‘anager be able to sue the petitioner 
who is one of the co-sharers of the estate as 
having been in wrongful possession of some 
lands of the joint estate? | 

The Common Manager is not an agent of 
the co-owners. He represents the estate 
itself and as such could sue the petitioner as 
an owner of the Estate No. 205. When co- 
owners put forward conflicting.claims to lands 
appertaining to an estate on alleged titles 

ғ 


(1) 11 C, W. N. 1143, 
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as jotedars, a dispute arises between the 
co-owners which necessitates the appointment 
of a Common Manager. 

[N. R. OnarrERJEA, J.—It there is a dis- 
pute regarding only a portion of an estate 
in which all the co-owners are not interested, 
can a Common Manager be appointed for the 
whole estate ? 

Referred to Indu 
Annapurna Mitra (2).] 

A Common Manager can only be appointed 
for the whole estate, he cannot be appointed 
for a portion of an estate. Wor the appoint- 
ment of a Common Manager under section 98, 
itis not essential that the dispute should 
relate to the whole estate or be -between all 
the co-owners of the estate. 

` [N. R. ОнлттввтЕА, J.— Why are you not 
Satis&ed when there has been appointed a 
Superintendent for the estate; he has been 
appointed only two years ago and he will be 
"e do what the Common Manager would 
do? 

The parties might fall out very soon and 
some of them may not-like to retain the 
services of the Superintendent, so we want 
that an officer should be appointed’ who 
could not be dismissed by the evo-owners. 
On the findings of fact by the lower Court, 
.your Lordships should not interfere. There 
isa dispute, as found by the District Judge, 
and that is sufficient to give jurisdiction to 
him to appoint a Common - Manager. In the 
present case your Lordships are only con- 
cerned with the question whether the Dis- 
trict Judge had jurisdiction to appoint the 
Common Manager and whether he exercised 
that jurisdiction legally. My clients have 
sworn an affidavit which shows that the dis- 
pute 18 still going on. 


Sir Rash Behari Ghosh (with him Babus D. 
N. Ohakravarty, Surendra Nath Das Gupta and 
Atul Ohandra Gupta), for the Petitioner.- My 
client has not quarrelled, but the opposite 
-parties have quarrelled amorgst themselves 
and my client ought not to be deprived of 
-the management, The order of the District 
J одде cannot possibly stand. Не says, 


Bhusan Bose v, 


“the mere fact that the appointment of a` 


-Common Manager is opposed, shows the exist- 
ence of a dispute.” This is an extraordinary 


(3) 6 O. L. J. 216. 
29 
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proposition. A separate account has been 
opened by my client in respect of his share and 
he.pays his share of the revenue separately. 
So his share is a separate estate within 
the meaning of “estate” as defined by the 
Bengal Tenancy Act, as there has been an 
entry in regard to the share in the Collector- 
ate. It will be lamentable if a co-sharer 
who has opened a separate account is 
liable to surrender his share to the manage- 
ment of the Common Manager appointed in 
consequence of disputes between the other 
co-sharers who have not opened separate 
accounts, and is compelled to pay a share 
of the expenses of the common manage- 
ment, Referred to Kumar Saradindu Roy v. 
Collector of Rangpur (1). The dispule 
here mainly relates to boundaries between 
the estates Nos. 204 and 205. I am 
the owner of estate No. 295 and am also 
aco-sharer in estate No. 204. How will 
the Common Manager be able to sue for 
possession of the lands which I as owner of 
the estate No. 205 claim as appertaining to 
that estate? A person cannot ba both a 
plaintiff and a defendant on the record. 
[See Annual Practice (1916), pages 96 and 
223.] The estate is nota juridical person. 
My learned friend argued that the Common 
Manager could sue as representing the 
estate. But that could not be done—the 
estate does not vest in the Common Mana- 
ger; neither is the estate a corporation. 
The Common Manager can bring a suit 
only on behalf of all the co-owners. He 
cannot sue іп his own name. So when as 
Common Manager of the estate No. 204 
he brings the suit, my client who isa co. 
owner willappear on the record as a plaintiff, 
therefore, the suit cannot be prosecuted 
against him as а defendant. I submit that 
under the circumstances of this case and on 
the findings arrived at by the Listrict 
Judge, he had no jurisdiction to ‘appoint 
a Common Manager. The dispute was not 
as to the managemant of the estate, nor 
was it between all the co-owners of the estate, 
nor did it relate to the whole estate. 


Moreover, my client, by opening a sepa 
rate account in raspect of his share became 
himself the owner of à separate “estate” 
comprising his share and ceased to be one 
of the “co-owners”, so his share cannot be 
put under the common management. 


SORADINDU ROY t. GIRISH MOHINI DEWI, 


Babu Surendr: Ohundert Sen, in reply.— 
Section 188 of the Bengal Tenancy Act 
shows that the'Common Manager, ‘if not 
appointed for the entire estate,’ cannot bring 
many suits which are necessary for the 
proper management of the estate. 

LN. R. OnarrERjEA, J.—A dispute as to 
boundaries between the common estate and 
another estate does not fall within the pur- 
view of section 93 of the Bengal Tenancy 
Act. ] 

JUDGMENT.—The present case comes 


before us in cur revisional jurisdiction, and the - 


main ground on which exception is taken 
by the petitioner to the order of the learned 
District Judge is that there is no dispute 
between the, co-owners of this estate such 
as is contemplated by section 93 of the 
Bengal Tenancy Act. 

It is clear that the District Judge bestowed 
much pains upon the case. He has set ont 
in his judgment in some detail the history 
ofthe relations between the co-owners during 
the past quarter of a century or so. It 
is a history of quarrels and consequent mis- 
management, which must have resulted in 
considerable loss to the co-owners individually 
and collectively. Towards the end of his 
judgment the District Judge states his con- 
clusion as follows: 

“On a careful consideration of the evidence 
in the case, 1 am clearly of opinion that 
there are serious disputes between the co- 
owners of the estate No. 204 as to the 
management thereof. The result of their 
disputes, as I have stated before, has been 
that collection of rents has at times come 
to a standstill, that no surveys and settle- 
ments of newly formed lands have been 
systematically and periodically made, (that) 
the lands which belonged to the estate 
have, in consequence of there being no 
surveys and settlements, been either lying 
waste or in the enjoyment of persons who 
do not pay ару: rent for them, causing loss 
of thousands of rupees to the owners of 
the estate, and that lands belónging to the 
estate have been taken possession of by neigh- 
bouring zemindars and no attempts made 
to get them back with the help of the Law 
Courts. These are certainly injuries to 
private rights and injuries of grave and 
substantial nature, There can be no doubt 
that these injuries are the result of mis- 
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management, which again is due to the dis- 
putes existing, between the co-owners of the 
estate.” 

It cannot be said that in arriving at these 
very positive findings the learned District 
Judge overlooked the requirements of sec- 
tion 93. On the contrary his language 
shows that he had the section before him, 
and the order which he made, was made 
with a view to the preservation of the estate 
as a whole. 

The disputes which have occurred have 
been for the most part disputes between the 
opposite parties themselves. The applica- 
tion for the appointment of a Common 
Manager was made by some of the latter 
in February 1914. It is hardly disputed 
that the dissensions between the opposite 
parties continued fill that date. It is 
said, however, that subsequently the oppo- 
site parties were able to agree so far as to 
appoint a Common Superintendent, whose 
power was limited ‘to the collection of rents 
of their shares. This, 16 is said, is absolute 
proof that the dissensions had come to an 
end. Itis not dificult to suggest an answer 
to this argument. The appointment of the 
Superintendent was made after the initia- 
tion of proceedings under section 93 and 
the District Judge may well have thought, 
that the fact that there were proceedings 
pending before him, had led the opposite 
parties to come to some temporary arrange- 
ment and that the quarrels and disputes 
among them had not been permanently com- 
posed but remained, dormant it may be, 
but still ready to break out afresh on the 
slightest occasion. 

Then another objection was taken that 
the District Judge adverts to some dispute 
between the opposite parties and the peti. 
tioner as to the boundaries between the 


-common estate No. 204 and estate Мо, 205 


of which the petitioner is the sole pro- 
prietor, the two estates being contiguous, 
It is suggested that the position -of the 
Manager may become difficult in the event 
of the boundary dispute leading to litiga- 
tion. In sneh litigation, it is said, the peti- 
tioner will be both plaintiff and defendant. 
He will be represented on one side of the 
record by the Common Manager and on the 
other side he will appear ‘in his own name. 
If a Common Manager be appoiitéd and 
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the difficulty arises, the Courts will have to 
deal with it. But the difficulty need not 
necessarily arise. There is nothing to 
prevent the District Judge from directing 
that his previous sanction must be obtained 
to the institution of a suit by the Common 
Manager against the petitioner. Moreover, 
the Common Manager may find it possible 
to arrive at a solution of the boundary dis- 
pute without resort to litigation. The fact 
that there is this boundary dispute, the 
extent of the dispute, and its relative im- 
portance as compared with other disputes 
between the co-owners are circumstances 
which might well have a bearing on the 
exercise by the District Judge of his disere- 
tion to appoint or not to appoint a Common 
Manager. In the circumstances, however, we 
are not prepared to interfere on this ground. 

There remain two other points for con- 
sideration. 

The first of these points turns on the 
meaning of the word “estate”. Section 93 
speaks of a dispute between ‘co-owners of 
an estate”, In section 3, clause (1) of the 
Bengal Tenancy Act, an estate is defined as 
“land included under one entry in any of 
the general registers of revenue- paying 
lands prepared and maintained under the 
law for the time being i in force by the Col- 
lector of the District....... 

It isargued for the petitioner that inas- 
much as he has opened a separate account 
in respect of his share in the Collectorate, 
that share is no longer ineluded in one 
entry with the aggregate share of the op- 
posite parties. The contention cannot be 


accepted. The estate is still а single estate’ 


for revenue purposes, though Separate 
accounts have beer opened in respect of it. 
It is responsible ultimately аз а whole for 
the entire revenue assessed upon it. It 
still bears a single . touzi number and is 
inoluded, within the meaning of the de- 
finition in the interpretation clause, under 
one entry in the QCollector's books, though 
- there may be sub-entries relating to the 
opening of the separate accounts. 


The second pointis that а dispute between 
the Opposite parties is nof a dispute between 
“co-owners of an estate" as to the manage- 
ment of the-estate, but a dispute between 
the vo-owners of a part of an estate as to 
the management of part of an estate. But 
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the Act does not say that the dispnte must 
be between all the co-owners of an estate. 
It speaks of a "dispute between co-owners.” 
Nor does the Act say that the dispute as 
to management must bea dispute as to the 
management ofall and every part of the 
estate. What is required is a dispute 
between co-owners “as to” the manage- 
ment of the estate, that is, a dispute relat- 
ing to or affecting the management of the 
estate. A dispute between the opposite 
parties, who own the greater part of the 
estate, even if the dispute be only as to the 
management of their share, is sufficient. 
Similarly a dispute as to the terms on 
which or the person with whom a parti- 
cular holding or a number of holdings 
should be settled, is a dispute as ‘to the 
management of the estate, though only a 
part of the estate is involved. 

Та the case of Indu Bhusan Bose v. Ámua- 
purna Mitra (2) it was held that a District 
Judge had no authority to appoint a Common 
Manager of part of an estate. It із unneces- 
sary to consider whether we should have come 
tothe same decision in the particular circum- 
stances of that case, but the distinction 
between the point then taken and the present 
point is evident. A manager of part of an 
estate is not a manager of the estate, be- 
cause the part does not includé the whole. 
A dispute as to the management of part 
of an estate is a dispute ag to or relating to 
the management of the estate, because the 
whole includes the part. 

The conclusion at which we have arrived 
on these two points is in accord with the 
opinion expressed in a previous case relating 
to the same estate. [Kumar Saradindu Roy v. 
Quliector of Rangpur (1) ]. 

For the reasons indicated the Rule must 
be discharged with costs. We assess the 
hearing-fee аё three gold mohurs. 

We may add that 16 is, in our opinion, 
desirable that this estate should be parti- 
tioned between the petitioner and the op- 
posite parties as soon as this can be con- 
veniently done. When the Revenue Authori- 
ties are prépared to undertake a partition, 
we trust that the opposite parties will place 
no obstacle in their way. 

Rule discharged. 


' within the meaning of section 19 


452. 
KBIALI ВАМ 9, TAIK RAM, 


ALLAHABAD HIGH COURT. 
: First Orvis АррЕАІ, No. 12 or 1916. 
June 1, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Lindsay. 
ASBIABE RAM—Derenpant— 
Š APPELLANT 
: versus : 
TAIK RAM AND OTHERS —PLAINTIFES AND 
' OTHER DEFENDANTS-— RESPONDENTS. 

AMortgage— Redemption —Suit by one co-mortgagor 
against another— Limitation Act (IX of 1908), s. 19, Sch. 
I, Art. 148 Acknowledgment— Dakhalnama, tf acknow- 
ledgment—Burden-of proof. 

A suit for redemption brought by the representa- 
tives of some co-mortgagors against tho legal repre- 
sentatives of another co-mortgagor who had redeemed 
the entire mortgage is governed by Article 148 of the 
First Schedule of the Limitation Act 1908, ¿e , limita- 
tion extends for a period of 60 years from the date of 
the execution of the mortgage or from the date when 
the mortgage-money becomes due. [p. 454, cols. 1 & 


^A dakhalnama containing a description of the pro- 


perty purchased by the defendants’ predecessor and 
his signature thereon cannot be relied upon as an 
acknowledgment of liability within the meaning of 
section 19 of tho Limitation Act.  [p. 456, col. 2.] 

A party who has special means of knowledge of a 
fact is under the obligation to take up the burden of 
proving that fact. [p. 457, col. 1,] 


First appeal from the order of the Sub- 
ordinate Judge, Agra, dated the 10th 
December 1915. 

FACTS of the case appear from the 
judgment. 

Mr. Narain Prasad Asthana, for the 
Appellant.—In a suit for redemption it is 
for the plaintiff to prove a subsisting title. 
The plaintiff has not proved his title. The 
dakhalnama produced by the plaintiff 
vannot: amount to ап acknowledgment 
of the 
Limitation Act, аз it does not contain any 
acknowledgment of liability. The revenue 
papers produced by the plaintiff do not 
contain the signatures of the defendant or 
his: predecessors and they, therefore, 
cannot save limitation. He referred to 


Sheo Prasad v. Lalit Kuar (1), Frank Hay v,- 


Rafiuddin (2), Dip Singh v. Girand Singh (8) 
and Dharma Vithal v. Govind Sadvalkar (4) 

Moreover, if it is held that the dakial- 
mama amounted to acknowledgment of the 


(1) 18 A. 403; A. W. N. (1896) 182, - 

(2) 25 Ind. Cas, 858; 12 A, L. J. 769. 

(8) 26 A, 313; IA L. J. 1; А. W. N. (1904) 38. 
(4) 8 B. 92. 


“INDIAN OASES.~ > 7 


[1916 


mortgage the plaintiff cannot rely upon en as 
it’ has not 'been proved that the acknowledg-. 
ment in the dakhalnama was made within 60 
years of the mortgage. The suit should be, 
dismissed. 

Mr. Kailas Nath Каи (with him Mr.. 8. 
K. Dar), for the Respondents.—No.doubt it 
is for the plaintiff to prove the subsisting 
title, but the onus was shifted on to the 
defendants of satisfying. the Court that 
the mortgage was executed more than 
60 years prior to the data of the admis- 
sions. The acknowledgment in the dakhalnama ` 
must be treated as acknowledgment of a 
subsisting mortgage. 

He referred to Bala v. Shiva (5); Lalla 
Daibee Pershad v. Beharee Lall (6), Dip Singh 
у. Girand Singh (8), Ram Singh v. Baldeo 
Singh (7), Daia Chand v. Sarfraz (8), Uppi 
Haji v. Mammavan (9) and Mantram Seth v. 
Seth Rupchand (10). 

Besides this, when the defendant's. We 
cessor redeemed the mortgage in 1871 be 
acquired a charge under section 95 of the 
Transfer of Property Act in respect of the 
share of his co-mortgagors: Bhagwan Das 
v. Hardei (11), Sagar Mal v. Janki Das 


(12) and, therefore, Article 144 of the 
Limitation Act applied, 1. e, 12: years 
from the date the possession of defend: 


ant became adverse. The onus is on the 
defendant to prove adverse possession: . Vithal 
Moreshwar Desai v. Dinkarrao . Ramchandra, 
rao (18), Motdin v. Oofhumangannt (14) and 
Jai Rishen Joshi v. Budhanand Joshi (15). , 

The view taken in Ashfaq Ahmad v. Wazir 
Ali (16) has not been ~accepted їп}. later 
cases, 


(5) 27 B. 271; 6 Bom. D. R. 85. А uns 

(0) 8 Agra B. О. R. 33. 2 - 

(7) A. W. N. (18-6) 300. D SA I AS 
AB) LALIT - col кз 

(9) :6 M. 266; 3 M. L. 2. 391. 

(10) 33 O. 1047; 4 C. L. J. 94 (Р, С.); 8 Bon. L. Е. 
501; 10 C. W. N. 874; 1 M. L. 'T. 199; 8 A, L. J, 525; 16 
M. L. J. 300 2 N. L. R130; 88 T. А. 165. Y 

(11) 26 A. 277. 

‚ (12) 1 A. L. J. 276. Í 
` (18) 8 Bom; L. R. 685. - ‘ 

VE 11M. 41G-- * 2 aa 
‚ (15) 84 Ind, Саз. 244; 14 A. B J. 41,83 A. 138.. 
. (16) 11 A, 428; А. W. N. (1899) 211. Xue 7 
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Mr. Narain Prasad Asthana was поё called 
upon to reply. 

JUDGMENT.—This is a defendant's 
appeal against an order passed by the 
Subordinate Judge of Agra in the exercise 
of his appellate powers. He has directed 
that a suit which had been pending in 
the Court of the Munsif of Agra, and in 
which an appeal had heen preferred to his 
Court, should be sent back to the Court 
of first instance for determination of the 
remaining issues. The suit which was before 
the Munsif^ wag a suit for redemption 
brought by Tek Ram and others, who 
alleged themselves to be the descendants 
of one . Sukhjit. In the third paragraph 
óÍ the plaint the plaintiffs gave partieulars 
of the mortgage under which they claimed 
to have a right of redemption. It is 
stated in that paragraph of the plaint 
that the mortgage had been made in the 
Sambat year 1918, that the name of the mort- 
gagor was Sukhjit, that the mortgage had 
been executed in favour of Muhammad 
Husain Khan, that the total amount of 
the mortgage-debt was Вз. 200 and that 
the mortgage was with possession, the agres- 
ment being that profits should be taken 
by the mortgagee in lieu of interest. In 
addition to these particalars the plaintiffs 
gave details of the mortgaged property 
consisting of various plots of land, the 
total area being 10 bighas 9 biswas It 
was further alleged in the plaint that after 
the death of the mortgagor Sukhjit, t.e., in 
or about the year 1871, this mortgage was 
redeemed by. one Manik, who was one of 
the five sons of Sukhjit, the mortgagor. The 
defendants in the present case, ib is said, 
‚аге the mortgagees in possession of the 
property described in the plaint. They 
have acquired title through one Ram Lal 
who, it is said, in the year 1890 in 
execution of a decree obtained against Daya 
Ram, one of the brothers of Manik, the 
man just mentioned, purchased this property. 
-.The ease for the plaintiffs, therefore, was 
that these defendants were in possession 
as mortgagees and ‘that they were liable 
to suffer redemption. ln the fifth paragraph 
of the plaint there was a statement made 
‘to the effect that at various times the 
mortgagees had admitted the existence of 
the mortgage executed in favour of Muham- 
mad Husain, and in particular a reference 
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was made to an admission or acknowledg- 
ment contained in a document described 
as a dakhalnama which was written in the 
year 1890. This document was referred 
to by the plaintiffs with the obiect of 
showing that their suit was within limita- 
tion. The defendants traversed the various 
pleas set out in the plaint and, in the 
first paragraph of the additional pleas 
contained in the written statement, it was 
asserted that the mortgage upon which 
tha plaintiffs relied had never existed. The 
defendants claimed that they were in 
adverse and proprietary possession of the 
property in suit, Various other pleas were 
taken, including one of limitation; and on 
the pleadings put forward by the parties 
Six issues were raised in the Court of 
first instance. The Munsif came to the 
eonelusion that the plaintiffs had failed to 
prove the specific mortgage which they set 
out in the plaint and being of opinion that 
they had not succeeded in making ont 
any subsisting title, he dismissed the suit. 
With reference to the various admissions 
or acknowledgments referred to in para- 
graph 5 of the plaint, the Munsif 
held that the plaintiffs had failed to 
show that any acknowledgment made by 
the mortgagees had been made while 

limitation was still running. The case | 
came up in appeal before the Subordinate 
Judge, and he begins his judgment by saying 
that the only question before him for 
determination was one of limitation, The 
learned Subordinate Judge agreed with 
the first Court that the oral evidence 
which had been adduced by the plaintiffs 
in order to prove the execution of the mort- 


gage in the year 1913 Sambat, was 
altogether worthless, As regards the 
acknowledgments, however, he took a 
different view from the Court of first 


instance. He referred to the various state- 
ments which were relied upon by the 
plaintiffs as acknowledgments and held 
that in the circumstances it lay upon the 
defendants to show that thesa acknowledg- 
ments had been made at a time beyond 
the period of limitation fixed for а anit 
for redemption. Being of opinion, therefore, 
that the plainti?s had a still subsisting 


‘title on the strength of which they were 


Justified in asking fora decree for redemp- 
tion, he sent the case back to the Court of 
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first instance to dispose of the other issues 
in the ease. The defendants now come in 
appeal to this Court and five grounds 
are taken in the memorandum of appeal. 
The first of these is that the lower Appel- 
late Court, having found that the plaint- 
iffs had failed to prove the particular 
mortgage set up by them, ought to have 
dismissed the suit. The second ground 
relates to the acknowledgments. It is 
contended that mere acknowledgments 
do not by themselves prove the specific 
mortgage that was set up in the plaint, 
or. that the particular mortgage upon 
which the plaintiffs relied was still sub- 
sisting. In the third ground it is complained 
that the lower Appellate Court wrongly 
threw upon the defendants the burden of 
proving that the suit was time-barred. 
In the fourth ground exception is taken 
to the manner in which the lower Appel- 
late Court dealt with one particular 
acknowledgment, viz, that which is 
contained in the dakhalnama of the year 
1890. The last ground is that the 
plaintiffs ought to have proved that there 
was a subsisting mortgage and that any 
of the acknowledgments upon which they 
relied was made within 60 years of the 
date of the original mortgage. The suit 
being one for recovery of possession of 
land by redemption, there can be no doubt 
that it Jay upon the plaintiffs to show 
that at the time the suit was brought 
. they had in themselves 
strength of which they could ask the 
Court to give them a decree for possession, 
and the question which we have to decide 
is whether or not the plaintiffs have dis- 
charged their burden. In this connection 
the first point to be considered is the 
question of limitation. What is the rule 
of limitation governing а suit of the 
present description? lt will be remembered 
that the suit as framed is really a suit 
brought by the 
co-mortgagors against the legal representa- 
tives of aco-mortgagor who redeemed the 
entire mortgage. So far as the law of 
limitation is concerned, we must take it 
that it is settled for a case of this kind 
` by the Full Bench raling which is reported 
as Ashfaq Ahmad v. Wazir Ali (16). It is 
true that this judgment has, in subsequent 
decisions of. this Court, been criticised with 
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reference to- the view there taken regard- 
ing the status of one of several co-mortgagors 
who redeems the entire mortgage. But as 
far as we are aware, the rule of limitation, 
which islaid down in this judgment has 
never been decided to be erroneons, and. 
we must take it, therefore, that the Article 
which applies {іо this suit is, Article 
148 of the First Schedule of the Limitation 
Act, 7, е, limitation extends for a period 
of 60 years from the date of execution 
of the mortgage, or from the date when 
the mortgage-money becomes due. It must 
be taken on the findings of the Court 
below that the plaintiffs have failed to 
prove that а mortgage was made by Sukhjit 
in favour of Muhammad Husain Khan in 
the year 1913 Sambat. No document was. 
produced before the Court of first instance 
and the plaintiffs put forward secondary 
evidence which has been discredited by both 
Courts. We might here draw attention to 
one piece of documentary evidence upon the 
record, viz, Exhibit 2, which isa khewat of 
the village for the year 1263 Fasli, cor- 
responding to the year 1855-56 A.D. The 
learned Munsif remarked with regard. to 
this piece of evidence that it showed that 
no mortgage could have been executed in 
favour of Muhammad Husain Khan in the 
Sambat year 1913, which corresponds 
to the Fasli year 1263. The entry in that 
khewat shows clearly that at the time it 
was prepared the sons of Muhammad Husain 
were in possession of their shares in the 
village, and the presumption, therefore, 1з 
that Muhammad Husain had died and that, 
his sons had by inheritance come into posses- 
sion of the property owned by him in this 
khewat. We notice that the three sons of' 
Muhammad Husainare described as being 
mortgagees of the property of Sukhjit in equal 
shares. We have no doubt, therefore, that 
tbe Munsif was quite right when he said that 
the mortgage which had been executed in 
favour of Muhammad Husain, must have been 
executed sometime previons to the year 
1915 Sambat. , We have it settled then that, 
the plaintiffs were unable to establish the 
execution of the mortgage which was set out. 
in all its details in paragraph 3 of the 
plaint. 

We now have to consider the acknowledg- 
ments or the admissions on which the plaint; 
iffs relied in this ease. The position is some- 
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what curious, because dbviously the plaintiffs 
were not relying upon these acknowledgments 
or admissions in order to show that the suit 
was within time. Clearly they were unable 
to show that the mortgage had in fact been 
executed in favour cf Muhammad Husain in 
the year 1913 Sambat, and it would have been 
superfluous for them to rely upon any 
acknowledgment for a suit based upon the 
mortgage of 1918 Sambat, it being within 
limitation on the date on which the present 
suit was filed. However, we proceed to con- 
sider the so-called acknowledgments, upon 
which the plaintiffs rely for the purpose of 
showing that they have still a subsisting 
right to redeem. The first document relied 
upon by them was the wajib-ul-arz which was 
prepared in the year 1862. In this document 
there is a statement to the effect that an area 
of 10 bighas 7 biswas had been mortgaged to 
one -Muhammad Husain by Sukhjit to 
secure a loan of Rs. 260. The plaintiffs 
filed a copy cf this document in the Court of 
first instance, but it appears from the record 
thatat the time of the trial the original record 
- of the :ajib-ul.avz was produced before the 
Court by the record-keeper of the Collec- 
tors Court. This  record-keeper was 
examined. Не read out to the Court the 
entries in the wajib-ul-arz and it is appa- 
rent from his evidence that this original 
document was notsigned either by Muhammad 
Husain or by any of his sons. In this state 
of affairs it is impossible for the plaintiffs to 
rely upon any statement contained in the 
wajib-ul-arz of. 1862, for according to the 
provisions of section 19 of the Limita- 
tion Act, any acknowledgment which is 
relied upon for the purpose of saving limita 
tion must be proved to have been signed by 
the parties against whom the property is 
claimed or by some one from whom those 
parties derive title. The next document 
relied upon by the plaintiffs was the khewat 
of 1869. Неге again there is no proof what- 
ever that this Кеша was signed by Muham- 
mad Husain, In fact, as we have already 
pointed out, itis hardly possible that it could 
have been signed by Muhammad Husain, as he 
appears to have died sometime before. 1f the 
sons of Muhammad Husain had signed this 
hhewat, it was forthe plaintiffs to prove that 
some such thing had been done. The next do- 
cument upon which the plaintiffs relied bears 
date of 1871. This document is a certified 
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copy of a fiy sheet of the record of a mutation 
case. The record apparently has been des- 
troyed and all that has survived of itis the 
title page. From this document we find that 
there was some mutation case between one 
Manik who was described as mortgagee and 
Mir Amjad Ali the general attorney of Furqat 
Husain, aud others mortgagors. No signature 

appears on this document. It is, therefore, of 
no avail to the plaintiffs for the purpose of 
proving any acknowledgment. Similarly an 
entry in the khewat of 1876-77 is relied on. 
In this document we find that one Manik is 
described as being in possession of this 
property in his own right to the extent of one 
share, while he is shown as being the mort- 
gagee of four shares belonging to his brothers, 
Daya Ram, Bhim Sen, Pirthi and Nawal 
Kishore. The same objection is put for- 
ward to this document, viz., that it does not 
bear any signature made by the defend- 
ant or any  predeeessor-in-title of his. 
We come now to the lastdocument upon 
which the plaintiffs relied, and in fact it is 
the only document upon which they could 
rely for the purpose of proving an acknowledg- 
ment under section 19 of the Limitation 
Act. It is proved that inthe year 1890 Ram 
Lal, who is the father of the first defendant 
in the case, obtaineda decree against Daya 
Ram and in execution of that decree purchas- 
ed certain immoveable property which waa in 
Daya Ram’s possession. Having rurchased 
it he got formal possession delivered to him 
by an officer of the Court and the dakhalnama 
dated the 28th of September 1890 is the 
receipt given by Ram Lal to the Court/s 
officer on the date upon which he delivered 
possession of the land. There seems to be no 
doubt that this document was signed by Ram 
Lal. Atthe bottom of this document there 

is a description ofthe property which Ram 
Lal had acquired at the auction-sale. It is 

described in the following words: “10 béghas 

and 9 biswas belonged to Manik, in this way 

that one share belonged to Manik absolutely 

while four shares were in possession of Manik 

as mortgagee of his brothers, Daya Ram, 

Bhim Sen, Pirthi and Nawal Kishore,” It 

has been argued by the learned Counsel who 

appears to support the appeal that the learn- 

ed Subordinate Judge was wrong in treating 

this document as an acknowledgment for the 
purpose of section 19. of the Limitation Act. 
Before proceeding to discuss this point we 
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may observe that the Court must be taken 
to- have fallen into error in taking notice of 
the other documents in which it is said certain 
acknowledgments were contained. The 
learned Subordinate Judge failed to notice 
that itis necessary for the plaintiffs to show 
thafany document purporting to contain an 
acknowledgment must bear the signature 
of all the persons against wkom the 
claim is being made. To return to the 
dakhalnama, we have carefully examined 
this document and we have come to the 
conclusion that it should not be treated as an 
acknowledgment for the purpose of section 
19 of the Limitation Act. In this connection 
we. refer to the decision of the Bombay 
High Court reported as Dherma Vithal 
v. Govind Sadcalkar (4). The facts of 
that case are in many respects similar to 
the ‘facts of the case now before us. It 
appears from the report that the plaintiffs’ 
ancestor mortgaged some land to the de- 
fendants’ ancestor in 1797 and placed him 
in . possession. А few years after this 
morigace was executed both the mortgagor 
and the mortgagee went cut of the country. 
The mortgagor returned first and resumed 


` possession of the land. When the murtgagee 


came back, he found it necessary to file 
a suit against the mortgagor for the purpose 
of recovery of possession. The suit was 
brought in Ње year 1826. In execution 
of the decree possession of the property 
was delivered to the mortgagee and a 
formal receipt was given by him to the 
Court officer acknowledging that possession 
had been received. In’ the year 1880 the 
representative of the ` original mortgagor 
brought a suit for redemption, and for the 
purpose of showing that the claim was 
within time he relied upon the receipt 
which was given in the year 1827 by the 
mortgagee after he had obtained possession. 


. The lower Appellate Court had held that be- 


cause this formal receipt contained a reference 
to the decree in execution of which pos- 
session of the land was delivered, it was 
evidence of the acknowledgment by the 
mortgagee that there was a mortgage 
subsisting in the year 1827. Accordingly it 
was of opinion that any suit for redemp- 
tion filed before 1887 would be within 
time. The learned Judges of the Bombay 
High Court held that, the interpretation 
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which the lower Appellate Court had put 
проп this document was erroneous. 
Referring to the language of section 19 
of Act XV of 1877, tkey pointed out that 
the section intends a distinct acknowledgment 


of an existing liability to serve as a 
re-creation of it at the time of such 
acknowledgment, but there cannot really 


be an acknowledgment without knowledge 
that the party is admitting something. 
They went оп to observe that all that the 
receipt admi ted by implication was that 
certain land had been awarded to the 
mortgagee and had passed into his possession. 
In the latter part of the judgment they 
‘proceeded as follows (see page 102* of 
the report’: “The intention of law is 
manifestly to make an admission in writing 
of an existing jural relation of the kind 
specified equivalent for the purposes of 
limitation to a new contract; but for this 
purpose the consciousness and intention 
must be as clear as they would be in a 
contract itself, and no one would pretend 
that a contract to buy land awarded by 
a particular decree was an admission of 
the particulars .of the’ judgment. The 
reference would be merely a means of 
defining the thing bargained for, and here 
the reference was merely a means of 
defining the thing delivered.” Applying this 
principle to the case now before us, we 
think that what is relied upon by the 
plaintiffs as an acknowledgment contained 
in the dakhalnama amounts to nothing 
more than a description of the property 
of which Ram Lal had got possession 
after he had purchased it at an auction- 
sale. We are clearly of opinion .that this 
document cannot be relied upon as an 
acknowledgment of liability within the 
meaning of section 19 of the Limitation Act. 

Even if we are to -assume that 
the document could be regarded in this 
light, we should be unable to follow 
the reasoning of the lower Court with 
regard to the shifting of the burden of 
proof. We have -already mentioned that 
the learned Judge held that it was for 
the defendants in this case to show that 
the acknowledgment contained їп the 
dakhalnama had been made beyond the period 
of limitation. He referred to a case reported 
*Page of 8 B.—Ed, PE: E 
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as Dip Singh v. Grand Singh (3), and on 
the authority of that case he held that 
it lay upon the defendants here to explain 
away this acknowledgment. The question 
of the burden of proof must be decided 
in every case according to its own facts 
and it is not for us to say that the decision 
relied upon by the lower Appellate Court 
was in any way erroneous. We have to 
confine our atfention to the facts which 
we have now before us and to ask ourselves 
why in this particular case should the 
burdea of proof be laid upon the defendants. 
The principle is. of course, that the party 
who has special means of knowledge of 
a fact is under the obligation to take up the 
- burden of proving that fact. But аз the 
defendants in the present case are sons 
and grandsons of one Ram Lal, who in 
: the year 1890 acquired the property at an 
auction-sale, it would, we think, be difficult 
for them to have any special knowledge 
or means of knowledge, which is not 
equally within the power of the  plaint. 
iffs in the present case. The plaint- 
iffs themselves had, by the frame of 
their plaint, taken up the position that 
they - had accurate knowledge of the 
particulars of the,mortgage under which 
they claimed to have a right of redemption, 
otherwise it would have been impossible 
for them to set out such details of fact 
as are mentioned in paragraph 3 of the 
plaint. We think, as regards the admission 
contained, or said to be contdined in the 
dukhalnama, it was for them to skow that 
the acknowledgment had been made at 
some date within the period of limitation 
which would govern asuit forredemption based 
upon the mortgage upon which they relied. 

We have come to the conclusion, 
therefore, that the order of the lower Ap- 
pellate Court cannot stand. For the reasons 
we have given we find that the plaintiffs 
eame to Court with a specific case which 
they had failed to prove and that they were 
unable to show ` that on the date the suit was 
brought they had any subsisting right to 
redeem. Their suit was, therefore, liable to 
dismissal. We allow the appeal, set aside 
the order of the Court below and restore the 
decree of the Court of first instance. The 
appellants will have their costs both here 
and in the lower Appellate Court. 

Appeal allowed, 
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CALCUTTA HIGH COURT. 
Боге Nis: No. 641 or 1916. 
4 August 30, 1916. 

Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming. 
SURENDRA NATH GOSWAMI AND 
OTHERS—C LAI MANTS- - PETITIONERS 
VETSUS 
BANSI BADAN GOSWAMI AND OTHERS — 


Decres-HoLpsrs—OQOprosite PARTIES, 

Civil Procedure Code (Act ¥ of 1908), O. XXXTTIT, 
т. b, cl. (3)—Attachment before judgment—Order passed 
without gJurisdiction—Realisation of debt payable to 
defendant—Withdrawil by decree-holder in pursuance 
of illegal order, effect of —Jurisdiction. 

Tt is not competent to & Court to make an ad interim 
order for attachment under clause (3) of rule 6 of 
Order XXXVIII, Civil Procedure Code, of a debt 
payable to the defendant outside its jurisdiction by 
à person not resident within its jurisdiction. Гр. 458, 
col. 2.] 

Begg, Dunlop § Co. v. Jagannath Marwari, 11 Ind, 
Cas. 417; 39 C. 104; 16 С W. N. 402; 14 О. L. J. 228, 
referred to. 

When a Court has manifestly usurped jurisdiction 
and has illegally secured possession of a fund which 
should not have come under its control, its illegal 
orders for the payment of the fund must be dis. 
charged; and should not be allowed to stand 
on the plea that possibly similar orders could 
have been made by a Court of competent jurisdiction, 
[p. 459, col. 1.] 


Farguharson v. Morgan, (1894) 1 Q. В. 552; 68 І, 7. 
Q.B. 474; 9 R. 202; 70 L. T. 152; 42 W. В. 806; 58 J.P. 
495: Burder v. Veley, 12 Ad. & E. 233; 113 E. R. ded 
De Haber v. Queen of Portugal, (1851) 17 Q. B. 171; 2 
L J. Q. 488; 16 Jur. 164; 117 E. R. 1246; 85 В. В, e 
and London Corporation v. Cox, (1867) 2 H. L. 239 at 
p. 278; 36 L. J. Ex. 225; 16 W. R. 44, referred to, 


Where a Court illegally and without jurisdiction 
attached before judgment a sum of money, which was 
payable outside its jurisdiction to the defendant by a 
person not resident within its jurisdiction, and on the 
transmission of the money to the Court by that 
person it paid it out to tho населен 
оп their application: 


Held, that the deeree-holders must bring back into 
Court the sums they had withdrawn together 
with interest thereon at3 per cent. per annum and on 
their failure to doso the sums should be realised by the 
Conrt by attachment and sale of the moveable and 
immoveable properties of the decree-holders and by 
attachment of their persons. [p. 459, col. 2.] 


Rule against the order of the Court of 
the Suhordinate Judge, Nadia, in Case No, 
12 of 1915. 


Babus Astranjan Chatterjee and Norendra 
Nath Choudhury, for the Petitioners. 


Babus Provash Chandra Mitter and Tara- 
k-swar Pal Chowdhury, for the Opposite 
Parties, 
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JUDGMENT.—We are invited in this 
Rule to examine the legality of an order 


made by the Court below for the 
payment of а sum of money to the 
decree-holder, opposite party. The facta 


material for. the determination of. the ques- 
tions in, controyersy may be shortly stated. 
On the 30th June 1914, the plaintiffs 
instituted а suit. for recovery of money 
against the. defendant in the Court of the 
Subordinate Judge. of Nadia. On the next 
day, they applied for an order for attach- 
ment before judgment in respect of a sum 
-of Rs. 4,200 due to the defendant from the 
East, India Railway authorities for work 
executed^under.a contract. The Subordinate 
Jidge, on that date, made a preliminary 
order on the application under rule 5 of 
Order XXXVIII of the Code. The order 
called upon the defendant to show cause why 
he should not furnish security for the sum 
mentioned, and why, on his failure to do so, 
an order. for attachment of the sum before 
judgment should not be made. The Court 
also proceeded to make an ad interim order 
for attachment under clause (3) of rule 5. 
This ad-interim order was communicated to 
the officer of the East India Railway who 
had, the money at his disposal. It is 
inexplicable how the Subordinate Judge 
came to pass this order, as the officer 
resided beyond his jurisdiction and the 
debt, due to the defendant, was. not: payable 
within hisjurisdietion. On service of notice 
upon the, officer, the money was, however, 
transmitted. to the Subordinate Judge on the 
8th Магоһ 1916 by means of a cheque on 
the Bank. of Bengal. Thereafter, for 
some unexplained reason, the application 
for attachment before judgment was not 
further, considered, although the case came 
before the Subordinate Judge on many 
occasions. Ultimately, an ez parte decree 
was made in favour of the plaintiffs on the 
23rd, November 1914. The position, conse- 
quently, on that date was, that the 
application for attachment before judgment 
lapsed; buta large sum of money later on 
eame into the custody of the Court, placed 
at its disposal by the Railway authorities. 
The petitioners, who have obtained this Rule, 
then appeared before the Subordinate Judge 
and raised objection to the payment cf this 
money: to the deeree-holders, on the allegation 
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that they had acquired а valid title to the 
same, while it was still in the hands of 
the Railway authorities, by virtue of an 
assignment in their favour by the defendant- 
debtor on the 22nd. August 1915. The 
Subordinate Judge overruled the objection, 
and on the 8th and 27th March 1916 the 
money was paid out to the decree-holders 
in two instalments on tbe- basis of an 
applieation for execution, presented on the 
4th February 1916, but not followed by 
an order for attachment, obviously on the 
erroneous assumption that a valid order for 
attachment before judgment had been 
previously made and was still in operation; 
no such order, as we have seen, had ever been 
made, none could have been, indeed, Jegally 
made, and none was in force in fact or 
in law. It is obvious that the action taken 
by the Subordinate Judge in this matter 
has been illegal from beginning to end, 
although, even on review, he has declined 
to re-call his order on the 8rd July 1916. 
As pointed out by this Court in the case of 
Begg, Dunlop $ Co. v. Jagannath Marwari (1), 
itis nob competent to а Court, in execution 
of & decree for money, to attach, at the 
instance of the decree-holder, & debt payable 
to the judgment-debtor outside the juris- 
diction by a person not resident within the 
jurisdiction of that Court. Consequently, 
in the case before us, the application for 
attachment before judgment of the money 
in the hands of the Railway Authorities 
should never have been entertained by the 
Subordinate Judge. The ad interim order 
was thus entirely without jurisdiction. 
The ultimate order contemplated by the 
Court was, as we have seen, never passed. 
The position, consequently, was that the 
Court had, in its hands, money which 
could not have been in law and had 
never been in fact duly attached, which 
had been in reality obtuined by usurpation 
of jurisdiction. There is thus no escape 
from the conclusion that the money was 
obtained, and was paid out to the decree- 
holders, wholly without: authority. In 
these circumstances, there can be no serious 
controversy that the illegal orders must be 


(1) 11 Ind. Gas. 417; 39 C. 10; 18 O. W. N. 46%; 
14 C. L. J. 228, 
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cancelled and .the parties restored 


to the position they respectively occupied 
before the illegal intervention of the lower 
Court. We have been, however, pressed by 
the decree-holders to stay our hands on the 
ground thát the merits, as they allege, are 
in their favour. 1% cannot be overlooked, 
however, that the merits, assuming them to 
have been investigated at all, have been de- 
termined by a Court which had usurped 
jurisdiction and was not competent to discuss 
the matter in controversy. 
when a Court has manifestly usurped juris- 
diction and has illegally secured possession of 
a fund, which should not have come under 
its control, its orders must be discharged; it 
would be. lamentable to allow such illegal 
: orders to stand, on the plea that possibly 
similar orders could have been made by & 
` Court of competent jurisdiction. In this 
connection, the weighty words of Lord 
Halsbury in Farquharson y. Morgan (2) may 
be usefully recalled: “It has been long 
settled that, where an objection to the juris- 
diction of an inferior Court appears from the 
face of the proceedings, ib is immaterial by 
what, means and by whom the Conrt.is 
informed of such objection, The Court must 
protect the prerogative of the Crown and 
the due course of the administration of 
justice by prohibiting the inferior Court 
from proceeding in matters as to which it 
is, apparent. that. it, has no jurisdiction, 
The., objection to. the jurisdiction -does not 


in such a case depend on some matter of. 


fact as to which the inferior Court may 
have been deceived or misled, or which it 
may have unconsciously neglected to observe, 
and the Judge of such Court, therefore, 
must or ought to have known that he was 
acting beyond his jurisdiction.” Lord Davey 
in the same case referred to the decision in 
Worthington v. Jeffries (8) and . observed 
that it has always been the policy of the 
law, asa question of publie order, to keep 
inferior Courts strictly within their proper 
sphere of jurisdiction [see also Burder v. 


(2) (1894) 1 Q. B. 652; 63 L. J. Q. B. 474; 9 R, 202; 
70 L. Т. 152; 42 W. R, 306; 55 J. P. 495. 

(3) (1875) ,10,C. Р. 379, 44 L.J. C. P. 209; 32 L. T. 
606; 23 W. R. 750. 
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In our opinion, 


‘Court under an 
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Veley (4); De Haber v. Queen of Portugal (5); 
London Corporation v. Cos (6)]. We are 
elearly of opinion that the proceedings in the 
Court below have been ultra vires through- 
out and that the orders of the Subordinate 
Judge for payment of the fund in his hands, 
made on the 8th and 27th March 1916, 
must be cancelled. 

The result is that the Rule is made ab- 
solute and all the orders of the Subordinate 
Judge in this matter discharged. The 
decree-holders are directed to bring back 
into the lower Court, on or before the 15th 
November next, the sums they have with- 
drawn from that Court, together with 
interest thereon at 33 per cent. per annum. 
The sum must be refunded in the Court of 
the Subordinate Judge of Nadia, because 
it was from that Court that the money 
was withdrawn under an order made with- 
out jurisdiction. If the money is not re- 
funded on or before the 15th November 
next, as now directed, the Subordinate 
Judge will forthwith proceed to execute 
the order of this Court and realise the money 
by attachment and sale of the moveable and 
immoveable properties of the decree-holders 
and by attachment of their persons, if 
necessary. This procedure must be adopted, 
whether the petitioners take any steps in 
that behalf or not, as it is imperative that 
the money which has been paid ош of 
illegal order made without 
jurisdiction, must be brought back into 
Court. We hope, however, that it will not 
be necessary for the Subordinate Judge to 
take a step of this character and that the 
decree-holders will bring back the money 
into Court on or before the 15th Novem- 
ber next, as directed. As soon as the money 
has been refunded, it will be transmitted 
by the Subordinate Judge to the Court of 
the Subordinate Judge of Hooghly, which 
is the Court of competent jurisdiction in 
this matter; at the same time, the applica- 
tion made by the decree-holders on the 4th 
February 1916, for execution of their decree 
against their jadgment-debtor, will be trans- 


(4) (1840) 12 Ad. & E. 233; 113 E. R. 801.! 

(5) (1851) 17 Q. B. 171; 20 L. J. Q. B. 488; 16 Jur. 
164; 117 E. R. 1246; 85 R. R. 398. 

(6 (1867) 2 H; L. 239 at p. 278; 36 L, J, Ex. 226; 
16 W. R. 44. I 
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mitted to that Court. The Sabordinate 
Judge of Hooghly will keep the money in 
his Court suitably invested, if necessary, 
and will proceed to deal with the applica- 
tion for execution. He will, along there- 
with, take up for determination the objec- 
tion of the present petitioners, namely, that 
they had acquired a valid title to this 
fund under an assignment made in their 
favour on the 22nd August 1915 by the 
debtor of the decree-holders. They have in 
this Court produced the deed of assignment, 
which will be received here and marked 
as an exhibit and will be transmitted to the 
Court of the Subordinate Judge of Nadia, 
to be transmitted by that officer to the 
Court of the Subordinate Judge of Hooghly 
along with the application for execution of 
the decree-holders. The decree-holders will 
be at liberty to amend their application 
for execution, after notice to the judgment- 
debtor and the objectors. The Subordinate 
Judge will receive such evidence as may be 
adduced by the parties for the elucidation 
of the questions in controversy; but we may 
add that we hold that there was no valid 
attachment of this fund on the 22nd August 
1915, so that if it is established that tho 
assignment related to this fund and was 
valid and operative, the decree-holders are 
not entitled to proceed against it. There 


will be no order for costs in these proceed- . 


ings. ; 


Rule made absolute. 


` 


GALCUTTA HIGA COURT. 
Roure Nist No. 669 or 1914. 
| July 19, 1916. 

Present:— Justice Sir Asutosh Mookerjee. Кт., 
and Mr. Justice Cuming. 
CHANDRA KANTA BHATTACHARJEE 
AND OTHERS — PETITIONERS 
versus 
LAKSHMAN CHANDRA CHAKRA- 


VARTY AND otaurs—Opposite PARTIES. 

Civil Procedure Code (Act Y of 1908), О. XLI, 
7. 11, О. XLVII, v. 1 (1), (2)—Reriew, after dismissal 
of appeal under О. XLI, rule ll— Review by 
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co-lefendant after dismissal of appeal preferred by 
defendant —Dismissal of appeal, effect of, upon 
decree appealed against, 

The dismissal of an appealunder Order XLI, rule 
11, operates as a decree and supersedes tho deoree of 
the Court below precisely in the same way asa 
decree of dismissal mado after service of notice to 
the respondent. [p. 462, col. 2.] 

Therefore, after the dismissal of an appeal under 
Order XLT, rule 11, the decree is not reviewable by the 
Court of first instanco on the application of the party 
who preferred the appeul, as the decree of that Court, 
so far as it determined the controversy between him. 
self and the other party, becomes merged in the 
decree of dismissal by the Appellate Court and 
thus ceases to be reviewable, but in so far as 
a co-parby who did not prefer the appeal is concerned, 
the decree of the lower Court remains unaffected 
by the result of tho- appeal and continues to be 
reviewable. (p. 463, col. 1.] 

A party, therefore, who has not himself appealed, 
may apply for a review of judgment, notwithstand- 
ing the pendency of an appeal by а co-party, except 
in two contingencies, namely, first, where the ground 
for review is identical with the ground for appeal, and 
secondly, when as respondent in the appeal, he 
can present to the Appellate Court the case on which 
he seeks review. [у 462, col, 2; р. 463, col, 1.] 


Bunkoo Lal Singh v. Basoomunissa Bibee, 7 W. R. 
166, followed. 

The expression “where the ground of such appeal 
is common to the applicant and the appellant" in 
Order XLVIT, rule 1 (2), Civil Procedure Code, refers 
to а case where tho appeal and the review are 
based on the same grounds, and does not contemplate 
2 comparison between the actual appeal by a party 
and а possible hypothetical appeal by the applicant 
for review. [p. 482, col. 1.] 


Where an appeal preferred by some of the defend. 
ants has been summarily dismissed under Order XLI, 
rule 11, an dpplication for review of the judgment ap- 
pealed against “on tho ground of discovery of new and 
important matter or evidence" should be dismissed, 
so far ав the review sought by the defendants who 
preferred the appeal is concerned, butin so far as the 
other defendants are concerned, the application is 
entertainable, as the grounds on which the appeal-was 
preferred are different from the ground on which the 
review is sought and as these defendants could not 
possibly present their cases to the Appellate Court 
as respondents, the appeal having been summarily 
dismissed. [p. 462, col. 1.] 

Authorities reviewed. 

Appeal against the order of the Subordirate 


Judge, Jessore, dated the 28га March 1914. 

Babu Brojolal Chakravarty, for the Peti-- 
tioners. 

Babus Sarat Chandra Roy Choudhury and 
Satua Oharan Sinha and Babu Panchanan 
Griese for Babu Hara Prasad Chatterjee, for 
the Opposite Parties, 

JUDGMENT.—We are invited in this 
Rule to determine, whether the Conrt of 
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Appeal below had jurisdiction to entertain 
an application for review of a judgment 
passed by it. The circumstances which led 
to the application are not in controversy, 
and may be briefly recited. Оа the 17th 
July 1911, the plaintiffs instituted a suit for 
recovery of possession of land against five 
defendants, who claimed to hold it under 
one title. The Trial Court found in favour 
of the plaintiffs and decreed the suit. The 
five defendants appealed to the District 
Judge on the 8th July 1912. The appeal 
was heard by the Subordinate Judge, and 
was dismissed on the 23rd May 1913. Three 
of the defendants (1.6, the defendants 
other than the first two) then preferred a 
second appeal to this Court on the lst 
September 1913 and made respondents the 
plaintiff as also the defendants who had not 
joined them in the appeal. The appeal was 
summarily dismissed by this Court on the 
5th December 1913 under Order XLI, rule 
11, Civil Procedure Code. The five defend- 
ants then applied to the Subordinate Judge 
on the 18th December 1918 to review his 
judgment on the ground of discovery of new 
and important evidence which, after the 
exercise of due diligence was not within 
their knowledge and could rot te produced by 
them at the time when the appeal was 
heard. The Subordinate Judge took evi- 
dence in support of the application and 
ultimately granted the review on the 23rd 
March 1914. The plaintiffs thereupon ob- 
tained this Rule on the 15th June 1914, on 
the ground that after the second appeal 
had been dismissed by this Court, the Sub- 
ordinate Judge had no jurisdiction to enter- 
tain the applieatión for review. In our 
opinion this contention is well founded in 
respect of the three defendants, who had 
appealed to this Court, but must be over- 
. ruled as regards the other two defend- 
anis. 


Order XLVII, rule 1 (1) of the Civil Pro- 
cedure Code, 1908, provides that any person 
considering himself aggrieved by а decree 
from whieh an appeal is allowed but from 
which no appeal has been preferred may 
apply for a review of judgment “to ibe Court 
which passed the decree. The plaintiffs 
contend that in this case an appeal was 
preferred within the meaning of this Rule 
from the decree of the Subordinate Judge 
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to this Court, &nd consequently ihe Sub. 
ordinate Judge was not competent, after 
the dismissal of that appeal, to entertain an 
application for review. This argument’ is 
well founded inso far as the three defend- 


ants who had unsuccessfully appealed to 
this Court are concerned. But the two 
defendants, who had not joined in the 


appeal and applied for review, contend that as 
the appeal was preferred, not by them but by 
the other defendants, the Rule does not bar 
their application. In support of this view, they 
rely upon the decision in Bunkoo Lal Singh v. 
Basoomunissa Bibee(1), which turned upon the 
construction of section 376 of Act VIII of 
1859; that section permitted an application 
for review by a person considering himself 
aggrieved by a decree from which no appeal 
had been preferred to a superior Court, 
Norman and Seton Karr, JJ., construed this 
to mean а deeree from which no appeal had 
been preferred by the applicant himself. 
This is cbviously a reasonable construction, 
and, in our opinion, Order XLVII, rule 1 (1) 
(a), should be interpreted in the same manner. 
There is this difference, however, between 
the Codes of 1859 and 1908, that in the 
Code of 1859, there was no provision 
similar to what is now embodied in Order 


XLVII, тше 1 (2). That sub-rule is 
in these terms: A party who is not 
appealing from a decree or order may 


apply fora review of judgment, notwith- 
stauding the pendency of an appeal by some 
other party, except where the ground of 
such appeal is common to the applicant 
and the appellant, or when, being respond- 
ent, he can present to the Appellate Court, 
the case on which he applies for the review.” 
This provision was first introduced by the 
Legislature in section 623 of the Civil Pro- 
cedure Code of 1877; ita obvious effect is 
to restrict the right which would otherwise 
be possessed by one defendant to apply for 
review of judgment, notwithstanding an 
appeal by a co-defendant. The position 
now is that a defendant, who has not 
himself appealed, may apply for a review 
of judgment, notwithstanding the pendency 
of au appeal by a co-defendant, except in 
two contingencies, namely, first, where the 


(1) 7 W. R. 166. 
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ground for review is identical with the 
ground for appeal, and secondly, when, as 
respondent in the appeal, he can present 
to the Appellate Court the case on which he 
seeks review. It is plain that the expres- 
sion "where the ground of such appeal is 
common to the applicant and the appellant" 
refers to а case where tha appealand the 
review are based on the same grounds, and 
does not contemplate a comparison between 
the actual appeal by the defendant and в 
possible hypothetical appeal by the applicant 
for review. There is, in our opinion, no 
implied reference in Order XLVII, rule 1 (3), 
to Order XLI, rule 4. In the case before 
us, the grounds on which the appeal was 
preférred, were different from the ground on 
which the review is sought, namely, the 
discovery of new and important matter or 
evidence. Consequently the case does not 
fall within the exception; the grounds for 
the appeal and the review are distinct and 
the petitioners for review could’ not pos- 
sibly present” their case to the Appellate 


‘Court as respondents, as the appeal was 


summarily dismissed. The Court below 
should, in our judgment, have dismissed the 
application for review in so far as review 
was sought by the three defendants who 
had appealed to this Court, but the Sub- 
ordinate Judge was competent to entertain 
and did properly entertain the application 
in so far ‘as the other two defendants were 
concerned. . o! 


The question next arises, whether on 
the application for review made by those 
two defendants, the entire decree could be 
set aside. The answer depends upon the 
determination of the effect of the dismissal 
of the second appeal preferred to this Court 
by three of the defendants. The plaintiffs 
contend thatthe effect of the dismissal of 
the appeal was to supersede the decree of 
the Subordinate Judge as between the 
plaintiffs and the defendants, and to sub- 
stitute therefor the decree of dismissal 
made by this Court, with the inevitable 
result that the Subordinate Judge could not, 
after the dismissal of the appeal by this 
Court, re-open the matter in controversy 
between those defendants and the plaintiffs. 
‘We are of opinion that this argument is 
well founded. The effect of the disposal 
of an appeal upon the decree of the Pri. 


INDIAN CASES. 


[1916 


mary Court was lucidly stated by Mr. Justice 
Dwarka Nath Mitter in Ram Charan Bysak 
v. Lakhi Kant Bannik (2): "If the decree of 
the lower Court is reversed by the Appellate 
Court, itis absolutely dead and gone; if, 
on the other hand, it is affirmed by the Ap- 
pellate Court, it is equally dead and 
gone though in a different way, ‘namely, 
by -being merged in the decree of the Superior 
Court, which takes its place for all intents 
and purposes; both the decrees cannot exist 
simultaneously.” This is in accord with the 
view expounded by Sectlond, О. J.,in Aruna- 
chella Thudayan y. Veludayan (3) and was 
subsequently adopted by the majority of the 
Full Bench in Muhammad Sulaiman Khan 
v. Muhammad Yar Khan (4), where the 
observations of the Judicial Committee in 
Kristo Kinkur Roy v. Rajah Burrodacaunt Roy 
(5) were eXplained. This principle has been 
repeatedly applied to determine the Court 
which can entertain an application for amend- 
ment of a decree, after an appeal from that 
decree has been dismissed, [Sri Gobind Sing 
v. Gangatri Pershad Singh 6), Kumar 
Rameswar Malia v. Bhaba Sundari Debi 
(7), Aghora Kumar Gangult v. Mahomed 
Musa (8)] It is also plain that the 
fact that an appeal has been dismissed 
under section 551 of the Code of 1882 or 
under Order XLI, rule 11, of the Code of 
1908, makes no difference in principle, for the 
dismissal operates as a decree and supersedes” 
the decree of the Court below, precisely in 
the same way as a decree of dismissal made 
after service of notice to the respondent 
[Uma Sundari Devi v. Bindu Bashini Chow- 
dhrani (9), Abbas Khan .v. Nibarani Dassi 
(10), Munisami Naidu v. Munisami Reddi 
(11), Asma Bibi v. Ahmed Husain (12)]. On 


2 7 B. L. Б. 704 at p. 714; 16 W. R. 1 (Е. B). 
8) 5 M. H. C. R, 215. 
(4) 11 A. 267 (F. B.). 
(8) 14 M. I. A. 465; 10 B, L. R. 101; 17 W. R. 292 
2 Suth. P. C. J. 664; 3 Sar. P, О, J. 62; 20 Е. R. 860, 
(6) 6 C. L. J. 542. 
(7) 8 Ind. Cas. 304; 11 C. L, 1. 81. 
(8) 5 Ind. Cas. 723; 11 О, L, J. 166, 


(9) 24 C. 759. 
(10) 5 Ind. Cas. 261; 11 C. L. J. 159. 
(11) 22 М. 293. 
SUD 80 A. 290; A. W. N, (1908) 109; 5 A. І. J, 
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this ground it was ruled in Peary Mchan 
Mukerjee v. Mohendra Nath Manna (13) 
and Ramappa v. Bharma (14) that when 
an appeal has been dismissed under sec- 
tion 551 of the Code of 1882, the Court 
which made the decree appealed against 
has no jurisdiction to review its judgment or 
decree which had already become merged in 
the decree of dismissal of the Appellate 
Court. This view is substantially in accord 
with that adopted under the Code of 1859 in 
the cases of Lucas v. W. Stephen (15), Oomanund 
Roy v. Maharajah Suttish Chunder Roy (16), Raj 
Dharee Lall v. Mahadeo Singh (17), Bhyrub 
Nath Toee v. Kally Ohunder Chowdhry (18), 
Brojonath Koondoo Chowdhry v. Jumeeroonissaee 
Bibee (19), Parasurama | Ohedumbraiyan v. 
Kristnaiyan (20), though the true principle 
appears to have been overlooked in Ez parte 
Bashiyagarulu Nayadu (21). 
accordingly that when, on the 5th December 
1913, the appeal of the defendants, other 
than the first two, was summarily dismissed 
under Order XLI, rule ll, the decree 
of the Subordinate Judge, in so far as 
it determined the controversy between the 
plaintiffs and these defendants, became 
merged in the decree of this Court, and 
thus ceased to be'reviewable by the Sub- 
ordinate Judge. It is equally plain that the 
decree of the Subordinate Judge, in so far 
as it embodied a determination of the con- 
troversy between the first two defendants and 
the plaintiffs, remained unaffected by the 
result of the appeal and continued to be 
reviewable by the Subordinate Judge. It is 
immaterial that Order XLI, rule `4, autho- 
. vised this Court, -upon ` an appeal by some 
alone of the defendants, to make an order for 
reversal of the entire decree, and thus, under 
Order XLI, rule 33, to confer a benefit even 
upon parties who had not filed the appeal, 
but this Court could not, in the appeal by 


(18) 4.0. L. J. 566. 

(14) 30 B. 625; 8 Bom. L. R. 842, 
(15) 9 W. В, 301; 5 Wym. 195. 
(16) 9 W. R. 471. 

(7) 11 W. R. 511. 

(18) 16 W. В, 112, 

(19) 7 W. R. 218. 

(20) 5 M. H. С. R. 462. 

(21) 1 M. H. C. R. 254. 
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some of the defendants, make an order to 
the detriment of the others, not, at any rate, 
till they had been afforded an opportunity to 
be heard. We may observe that there is 
nothing unusual in the result that the effect 
of the dismissal of an appeal by some alone of 
the parties affected by a decree is to leave un- 
touched the decree as between other parties 
thereto, this tis illustrated by the class of 
casesreviewedin Loke Nath Singh v. (aju Singh 
(22), where the question arose with reference 
to the period of limitation applicable when a 
decree has been assailed by way of appeal 
at the instance of some alone of the parties 
affected thereby. We are clearly of opinion 


that the application for review could be 


entertained only in respect of the decree as 
between the first two defendants and the 
plaintiffs. The order of the Subordinate 
Judge, however, erroneously sets aside the 
entire decree and restores the whole appeal 
for re-hearing. 

The result is that the Rule is made absolute 
in part; the order of the 23rd March 1914 
is varied to this extent, namely, that the 
decree passed by theSubordinate Judge, on the 
23rd May 1913, is set aside only in so far as 
it affects the first two defendants and the 
appeal is revived to be re-heard ab their 
instance, and for their benefit alone, The 
suit must be deemed to have been finally 
decreed in favour of the plaintiffs as against 


“the other three defendants, and so far as 
. they are concerned, the decree of this Court, 


dated the 5th December 1918, in affirmance: 
of the decree of the Subordinate Judge, dated 
the 23rd May 1913, which in its turn had 
affirmed the decree of the Primary Court, 
dated the 18th June 1912, will stand. As 
the petitioners have succeeded only-in part, 
there will be no order for costs, 
Rule made partly absolute. 


(22) 81 Ind, Cas, 426; 22 C. L, J. 333; 20 C. W, N. 
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WONG MUN KHEE V. TEONG SHAIN, 


LOWER BURMA CHIEF COURT. 
First Огу, Appear No. 181 or 1915, 
August 29, 1916, 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 

WONG MUN KHEE —PraINTIPF— 


APPELLANT 
versus 
TEONG SHAIN awp e EEE Ое 
— RESPONDENTS. 
Practice—Pleadings—Decree to conform to relief 


claimed. 

It is a cardinal principle of practice that a plaintiff 
can only recover according to his allegations and his 
proofs 

Gopee Loll v. Musammat Br “ee Chundraolee Buhoojee, 
19 W. R. 12; 11 B. L. К. 391 (P. C); L A. Sup Vol. 
81; Ma Htwe v. Maung Lun, 33 Ind, Cas, 163; 9 Bur. L, 
Т. 114; 8 L. B. R. 884, referred to. 

Г Therefore, where plaintiff claimed restitution of the 
whole amount of a decree on a pro-note which made 
him jointly liable with the defendants, on the ground 


that he was only a surety for them, but it was found - 


that the money was borrowed by him for partner- 
Ship purposes: 

Held, that the plaintiff could not be given a decree 
for contribution. 

Mr. P. N. Ohari (with him Mr. May Ви), 
for the Appellant. 

Mr. O. J. Bagram, for Respondent No 1. 

Mr. N. N. Burjorjee, for Respondent 
No. 2 

JUDGMENT. 

Fox, C. J.—' The plaintiff and the defend 
ants executed a promissory note in favour 
of Mah Nyein. She brought a suit on ib 
and obtained a decree. On execution being 
taken out, the plaintiff bad to pay the 
‘whole amount of the decree. He brought 
the present suit claiming a decree against 
the defendants. for the full amount he had 
paid. 


He set out in bis plaint that, in reply 
to his demand for payment, the defendants 
had set up that he had taken theamount 
borrowed on the  promissory note for the 
purposes ofa partnership business, . 

He denied this, and in effect his case 
was that he had signed the note for. the 
defendants’ accommodation and as surety 
for them. 


The defendants’ case, as amplified in 
their evidence, was that the money had 
been borrowed by the plaintiff to put into 
the partnership as his share of capital, 


The learned Judge accepted this story. If 
it were uccessary to deal with the evi- 
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dence I should have much hesitation in 
agreeing with this conclusion. 

The plaintiff's Advocate admitted during 
the course of the case that he could not 
contest that the money borrowed had been 
used for partnership purposes, and the first 
issue was added to, so аз to include a ques- 
tion whether the plaintiff was entitled to 
recover 2/3rds of the amount he claimed. 

It was, however, no part of the plaintiff's 
case, either in his plaint or in his evidence, 
that he had signed the note for money 
borrowed for partnership purposes. The 
plaint does not contain the slightest in- 
dication that the claim was for contribu- 
tion, nor does it claim the appropriate 
relief in a suit for contribution. The ap- 
propriate claim in such cases is given in 
the form at page 123 of Bullen and Leake’s 
Precedents of Pleadings, 7th Edition. 

If the plaintiff had brought a suit for 
contribution and had told the truth, he 
probably would have succeeded, but to give 
him the appropriate decree in a suit for 
contribution in his snit as framed and on 
the evidence he produced, would be an 
infringement of the cardinal principle, stated 
in Gopee Loll v. Mussamat Sree Ohundraolee - 
Buhoojee (1) and other cases referred to in 
Ma Htwe v. Maung Lun (2), that a 
plaintiff can only recover according to his 
allegations and his proofs. 

The plaintiffs Advocate on appeal asks 
for such a decree as would be given in-a 
suit for contribution. The answer must be 
that such a decree cannot be given in the 
suit as framed and on the evidence pro- 
duced by the plaintiff, 

The appeal is dismissed with costs, one’ 
set only, as thereis no distinction between 
the cases of the defendants, 

Twonsy, J.—I contur., 

Appeal dismissed« 


(1) 19 W. R. 12; 11 B. L, В. 891 (P. C.); L. A. Sup. 
Vol. 181. 
(2) 33 Ind. Cas. 163; 9 Bur. L. T. 114; 8L. B. R. 
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PO GYI 9. EMPEROR, 


‚ LOWER BURMA CHIEF COURT. 
CRIMINAL Reviston No. 816B or 1914. 
November 24, 1914. 
Present:—Mr. Justice Parlett. 

PO GYI AND oTHERS—ACCUSED—PETITIONER 
versus 


EMPEROR—Prosecutor—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), s. 435 (4) 
—Revision application presented to Sessions Judge— 
Action by District Magistrate suo motu during pendency 
of application, whether valid, 

The entertainment of an application under section 
435, Criminal Procedure Code, by a Sessions 
Judge prevents the District Magistrate from dealing 
with the matter suo motu, In such a case the latter's 
action would not invalidate an order passed by the 
Sessions Judge. 

Kalimuthu ү. Emperor, 26 M. 477; 2 Weir 542, dis- 
tinguished. 

Mr. Eggar (Assistant Government Advo- 
cate), for the Crown. 


JUDGMENT.—One A. R. S. P. N. K. 
Nagamuthu Pillay prosecuted Nga Po Gyi 
and two others under section 477, Indian 
Penal Code. On the 20th of May 1914 
the Special Power Magistrate discharged the 
accused: On the 4th June the District 
Magistrate called for the proceedings, which 
were sent to him on the 5th and apparently 
received in his Court on the 6th June, but 
so far as the records show no action was 
daken with regard to them for twenty days, 
namely till the 26th. Meanwhile on the 
20th June Nagamuthn Pillay presented an 
application to the Sessions Judge under 


section 435 of the Code of Criminal Proce-- 


dure. On the 28rd thse Sessions Judge 
ealled for the record of the Special Power 
Magistrate’s proceedings, his order reaching 
the District Magistrate on the 24th. In- 
stead of sending the proceedings at once as 
they. were, or even informing the Sessions 
Judge that they had been called for by 
himself, the District Magistrate on the 26th 
June signed his паша on a printed form 
bearing the words, “On a perusal of the 
record no cause appearing for interferenca, 
it is ordered thatthe record be returned,” 
and returned it the sama day to the Special 
Power Magistrate. On the 27th the Special 
Power Magistrate despatched his proceadings 
to the Sessions- Judge, who received them 
the sams day. Оа: ће 2lst of July the 
complainant’s Counsel was haard and notice 
was directed “to issus to the асёпзей, Оа 


30 
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the 27th Counsel for both parties were 
heard and on the 29th the Sessions Judge 
passed orders directing the accused to be 
committed for trial, and this has been done. 
I may note that the Sessions Judge’s order 
was directed to the District Magistrate, 
who himself on the 30th July issued war- 
rants of arrest for the accused and on 


‘the 5th August sent the case to the Special 


Power Magistrate for committal. This 
shows that it never occurred to the District 
had himself already 
adjudicated upon the case in revision. It 
is now sought to have the commitment 
order set aside on the ground that the Ses- 
sions Judge-had no jurisdiction to direct it 
to be made, by reason of the provisions of 
section 435 (4) of the Cade of Criminal Pro- 
cedure. It is argued that the District 
Magistrate’s calling for the record is equiva- 
lent to his entertaining an application, and 
that thereafter he had exclusive jurisdic- 
tion over the matter. No authority is cited 
for this proposition. The case of Кайт ийи 
у. Emperor (1) does not support it. In 
that case, accused baving been discharged, 
a revision petition was then presented to 
the Sessions Judge whodismissed it. At 
a subsequent date the District Magistrate 
took up the case suo motu and directed the 
commitment ofthe accused. His order was 
held to be invalid. The ratio decidendv was 
that inasmuch-as he could not have passed 
that order upon an applieation presented 
to him, a fortiori he could not do so without 
an application, and this may be taken to be 
a necessary corollary from section 435 (4) 
of the Code of Criminal Procedure. The 
converse proposition, however, is not. so. 
and. effect must be given to the Legislature 
аз enacted. To hold that the District 
Magistrate by such action as he took in 
this case barred the Sessions Judge from 
adjudicating upon an application which he 
had already entertained, would, I consider, 
be to make the law of non-effect’ by tradi- 
tion. 2 

In my opinion when the Sessions Judge 
entertained the application there was no bar 
to his doing so, whereas his entertainment 
of it prevented the District Magistrate from 
dealing with the matter suo motu, 


- (1) 26 M. 477; 2 Weir 549. 
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I decliné-to interfere with the commit- 
ment order. The records may be re- 
turned, 


Records returned. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 351 or 1916. . 
May 81, 1916. 

- Present:—Mr. Justice Sunder Lal. 
ABDUR RAHMAN - Accusen— APPELLANT 
versus 
EMPEROR— REsPONDENT. 

Penul Code (Act XLV of 1860), ss. 361, 366, 109— 
Kidnapping, whether continuing offence—Abetment. 

The offence of kidnapping is complete the 
moment a minor is actually taken ont of the 
keeping of the lawful guardian, and does not 
continue as long as the minor is kept out of such 
keeping. [p. 467, col 2; p. 468, col. 1:] 

Nemai Оһайотаў v Queen-Empress, 27 C. 1011; 4 С. 
W, N. 645. (Е B.), Queen-Empress v. Ram Dei, 18 А. 
350; A. W. N. (1896) 96; Queen-Empress v. Ram 
Sundar, 19 А. 109; A. W. N. (1886) 191; Chekutty v. 
Emperor, 26 . M. 454; 2 Weir. 206 and Chanda v. 
Queen. Empress, 6 P. R. 189+ Cr., approved of. 

Regina v. Samia Kaundan, 1 M.. 172; 1 Weir. 353, 
distinguished. 

There can be no abetment of ‘taking’ by conduct, 
which commences only after the minor has been 
completely taken out of the keeping of the guardian 
and the guardian's keeping of the minor is completely 
al an end. Гр. 468, col. 1.] 

Chanda v, Queen-Empress, 6 P. R, 1594 Cr, relied 
upon, 

Criminal appeal from an order of the 
Sessions Judge, Saharanpur. 

Mr. A. Н. C. Hamilton, for the Appellant. 

Mr. Rital Prasad Ghosh (Acting Govern. 
ment. Pleader), for the Crown. 


JUDGMENT. This is an appeal against 
the conviction and sentence passed on the 
appellant under section 366/109 of the 
Indian Penal Code by the Sessions Judge 
of Sabaranpur. Along with the appellant 
two other persons, viz, Yusuf and Haidar 
Baksh were put on their trial under section 
366 of the Indian Penal Cade, but have 
been acquitted by the learned Se-sions 
Judge forreasons given in his judgment. 
The. charge: framed against the appellant 
by- the Committing Magistrate ran in the 
following terms, viz. 

That you on or about the 2'st day 
of October 19:5 at Déhra Dan instigated 
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Haidar and Yusuf accused to kidnap 
Musammat Khatun in order that she may 
be forced ог. seduced .to illicit intercourse, 
which offence was committed in consequence 
of your abetment, and thereby committed 
an offence punishable under section 366/109 
of the Indian Penal Code and within the 
cognizance of the Court of Session; 
Musammat Khatun, whose age has been 
found to have been uuder 16 years, was, 
as found by the learned Sessions Judge, 
the wife of one Sharif Ahmad.and: at the 
time tbe offence has been said to have been 
committed was living with her husband 
at Dehra Опо. ‘The other two accused 
persons, viz., Haidar and Yusuf, are related 
to Sharif Ahmad, who has stated that they 


are the sons of the foster-brother of his 
father. Musammat Azizan whose name 
figures in the evidence is the wife of 
Haidar. Sharif Ahmad about this time 


was out of employment and was maintain- 
ing himself by bringing fuel or wood from 
the jungle for sale in the town. On the 
day following the Bakr id, Sharif Ahmad 
left his house as usual in the morning 
for the jungle, and on returning home 
found that the outer door of his house was 
locked up and his wife away from the 
house. lie made enquiries about her from 
the neighbours, but could find no trace of 
her for severa: days. I will leave Sharif 
Ahmad's story here and come at once to 
the account given by Musammat Khatun 
of the circumstances under which she left 
her husband's house. The day after the 
Bakr Id, at abont 1 p.m. when she was alone 
in the house, Haidar and Yusuf came to 
her and told her that her brother-in-law 
(namely, her sister's husband) had come 
and had called her, as her sister was very 
ill. Abdur Rahman is the name of the 
brother-in-law. He is, however, a person 
other than Abdur Rahman the accused, 
who is a stranger, and not related to the 
family of Musammut Khatun inany way. 
She demurred to going, before the return 
of her husband, but om being pressed to 
do so .by Haidar and Yusuf, she left 
with them after locking the outer-door of 
her house and followed them to their 
house, There she did not find her sister’s 
husband who, she was told, was coming 
by the evening train, She asked them to 
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escort her back to her husband's house. 
They said they had ‘then to go to the 
bungalow of the person in whose service 
they were, and that they would convey 
her back in the evening to her house and 
they left her in the house, 


A little while after Abdur Rahman the 
accused, came in, whereupon she went into 
the house as he was a stranger. Abdur 
Rahman entered into conversation with 
Azizan and Imaman (who is the mother- 
in-law of Haidar), and he left them shortly 


afterwards, telling Azizan to come to 
his house as his wife was very ill. 
Azizan- did not. go and Abdur Rahman 


came back to summon her to go to his 
wife, At his request Azizan decided to go. 
She also induced Musammat Khatun to go 
with. her, after she had promised to take 
her from there to her husband’s house. The 
two women followed Abdur Rahman to his 


house and sat there fcr some time, when: 


Azizan went out on some pretence and 
Khatun and Abdur Rahman were left alone 
in the place. Abdur Rahman locked the 
doors . from inside and according to Musam- 
mat Khatun had sexual interconse with her 
by force. He refused to let her go back, and 
according to Musammat Khatun is said to 
have told ber that he had paid a lot of 
money to Azizan and Haidar and that he 
would let her go back if she gave back the 
money. She was founda few days later 
-by the Police in the house of Abdur Rahman, 
concealed inside & box, over which were 
placed a couple of other boxes in a room in 
the house. Upon these facts 
accused persons were puton their trial. I 
am not concerned with the reasons given 
for the aequittal of the other two accused 
persons, for there.is no appeal against their 
acquittal by the Local Government. The 
only question in appeal before me is whether 
the appellant has been rightly convicted of 
the'offenee charged, viz, abetment of the 
offence described in section 366 of the Indian 
Penal Code. Under section 361 of the 
Indian Penal Code, “whoever takes or entices 
any minor........., if a female under sixteen 
years of age, out- of the keeping of the 
lawful guardian of such minor,,,,,, without 
the: consent of such guardian is said to 
kidnap such minor.....,from lawful guardian- 
ship.” Where such kidnapping of any 
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woman is with the intent that she may be 
forced or seduced to illicit intercourse, or 
knowing it to be likely that she will be forced 
or seduced to illicit intercourse, the offence 
comes within the purview of section 366 of 
the Indian Penal Code. 


The question whether the offence of kid- 
napping is completed the moment the girl is 
taken out of the custody of her lawful 
guardian, or is a continuing offence until 
she returns back to her guardian, has been 
the subject of consideration in several recent 
cases. In Nemai Chattoraj v. Queen- Empress (1) 
a Full Bench of the Calcutta High Court 
(Rampini, J., dissenting) held that the 
offence was not& continuing one, but be- 
came complete the moment the girl was 
taken, or enticed out of the custody of her 
lawful guardian. The only ease in support 
of the contrary view is that of Reg. v. 
Samia Kaundan (2), in which the accused 
was charged with the offence of kidnapping 
a minor out of British India. In that case 
the offence was not completed until the minor 
erossed the limits of British India. The 
case was referred to in two cases of this 
Court, viz., Queen-Empress ү. Ram Dei (8) 
“and Queen-Empress у. Ram Sundar (4) and 
not followed, The judgment of this Conrt 
is on the same lines as the judgment of the 
Ful Bench of tke Calcutta Court already 
referred to. In a later case іп the Madras 
Court, Ohehkutty v. Emperor (5), the Chief 
Justice (Sir Arnold White) observed as fol- 
lows:— In support of the conviction it was 
argued that the offence of kidnapping was 
continuous and that the assault on the mother 
having been committed during the continu- 
ance of the kidnapping, the two offences 
were committed in one series of acts зо con- 
nected together as to form the same transac- 
tion. It has recently been held by a Full 
Bench of the Calcutta High Court in Nemai 
Ohattoraj v. Queen-Empress (l) that the 
offenee of kidnapping from lawful guardian- 
ship is complete when the minor is actually 
taken from lawful guardianship and that it 
is not an offence continuing as long as the 


(1) 27 C. 104; 4 C. W. N. 645 (F. B.). 

(2) 1 M. 178; 1 Weir 353. 

(3) 18 A, 350: A. W. N. (1896) 98. 

(4) 19 A. 109; А. W. N. (1888) 191. 

(5) 26 M, 454; 2 Weir 296, y 
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minor is kept out of such guardianship.” 
The case of Reg. v. Samia Kaundan 
(2) was distinguished on the ground I 
have already indicated. In a very similar 
case which came пр before the Punjab 
Chief Court, Sir Meredyth Plowden and Mr. 
Justice Roe held that “speaking generally, 
the keeping of the guardian came to an 
end when the person of the minor had been 
transferred from the custody of the guar- 
dian, or some person on his behalf, into 
the custody of some person not entitled to 
custody of the- minor” They further ob- 
served at page 21:— “But there can be ro 
abetment of ‘taking’ by conduct, which com- 
mences only after the minor has once been 
completely taken out of the keeping of the 
guardian, and the guardian’s keeping of 
the minor is completely at an end.” Whe- 
ther the taking was or was not complete 
isa question for determination with refer- 
ence to the circumstances proved in the par- 
ticular case: Chanda v. Queen-Hmpress (6). 

We have now to see whether on the 
evidence it has been rroved that Abdur 
‘Rahman instigated the kidnapping of 
Musammat Khatun. 

There is no direct evidence that before the 
girl was actually brought to the house of 
Haidar, Abdur Rahman had anything todo with 
thematter. The first mention we have of Abdur 
Rahman is when the girl had actually been 
kidnapped and brought to the house of 
Haidar, and the only evidence of what then 
‘happened is that he had some conversation 
with Imaman and Azizan. We have no 
evidence of what that conversation was about. 
Abdur Rahman had asked Azizan to come 
over to his house to see his wife who was 
very ill and as she did not go as promised, 
‘he came again a little while afterwards. 
According to the evidence of Musammat 
Khatun, she and Azizan thenaccompanied him 
‘back to his house. Mr. Sital Prasad Ghosh 
“has argued that although there is no direct 
“evidence, it must be inferred from the circum- 
stances that it was at the instance of Abdur 
Rahman that the girl was kidnapped. We 
‘have no evidence upon that point. The 
only evidence that we have is that of the 
woman  Khatun, who says, that Abdur 


Asay Gp Me 
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Rahman refused to let .her go as he had 
spent alot of money to obtain possession 
of her and that until she ‘rafunded the 
money he would not let her go. We have 
no other evidence upon the point. I cannot 
upon this evidence alone hold that Abdur 
Rahman had some concern with the kidnap- 
ping. The offence had been completed long 
before Abdur Rahman came on the scene, 
and on the authorities of this Court as well 
as of other Courts cited by me above there 
is nothing to show that he was concerned 
in any way in abetting the kidnapping by 
Yusuf and Haidar. 

Upon the evidence on ilis record, there- 
fore, abetment of kidnapping has not ‘been 
proved against the appellant, and the ‘con- 
vietion, therefore, must be set aside. Whe- 
ther the appellant is guilty of any other 
offence for which he has not been charged 
is поё a matter for me to consider here. All 
that I have to see is whether the offence of 
abetment of kidnapping has been proved. I 
have held that there is no evidence to prove 
the offence charged. I accordingly allow the 
appeal, set aside the conviction and the 
sentence and direct that the appellant be 
released at once. 


Appeal айн, 
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LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 315 or 1916. 
May 29, 1916. 
Present:—Mr. Justice Twomey and 
Mr. Justice Parlett. 
DEIYA-— APPELLANT 
versus 


EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 293, 
309 (2)—View of place of occurrence of offence by 
Judge and assessors—Notice to parties—Evidence Act 
(І of 1872), ѕ. -148— Leading questions im cross- 
examination disallowed, effect of—Procedure when 
Judge disallows question to witness—Oaths Act , (X of 
1873), ss, 6, 183—Affirmation by Hindu witness-—Deli- 
berate omission to administer oath, effect of. ! 

If during a trial the Sessions Judge is of opinion 
that the assessors should view the place of occur. 
rence of the offence under trial, he should make an 


order under, section 293, Crimiwal Procedure Code, 
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and may himself accompany the’ assessors. But 
„опоо the latter have given their opinions, and’ the 
‘trial has conoludéd,it only remains for the Judge 
-to give judgment under section 809 (2), and it is 
not competent for him to go and view the spot 
alone. [p. 469, col. 2 ] 2 
- The refusal to allow & question to be put in 
cross-examination merely because ib is in form a 
‘leading question, is illegal. Where that occurs 
Counsel should ask for the question and the order 
disallowing.it to be recorded. [ p. 469, col. 2.] 

‘The words “ omission to take an oath or make an 
affirmation” in section 13 of the Oaths Act do not 
extend to cases where the omission of-the oath or 
affirmation was intentional. [p. 470, col. 2.] 

Queen-Empress v. Veraperumal, 16 M. 105; 1 Weir. 
838 Queen-Empress v. Maru, 10 A. 207 and Queen- 
Empress v. Lal Sahai, 11 A. 183, referred to. 

Nundo Lal Bose v. Nistavini Dassi, 27 О. 428 at p. 
440; 4 О. W. N. 169, approved of. 

Queen v. Sewa Bhogta, 14 В. L.R. 294 (Е.В) 
Queen- Empress v. Shava, 16 B. 359 and Pwa Nyunv. 
King-Emperor, 2 L. B, R, 322, disapproved of, 

Mr. P. D. Patel, for the Appellant. 

JUDGMENT. 

PanLETT, J.— The appellant was tried 
before the Sessions Judge with assessors on 
charges of having murdered her mother.in- 
law and of having attempted to murder her 
sister-in-law by pushing them both into а 
well^ The  assessors considered 
charge proved, but: the Sessions Judge 
disagreeing with them convicted her of 
murder and sentenced her to transportation 
for life, but stayed the trial of the other 


charge under section 240 of the Criminal 


Procedure Code. 

One of the grounds of appeal is that the 
Sessions Judge erred in visiting the scene of 
crime after the -assessors had given their 
opinion and without notice to and in the 
absence of accused and her Coansel. The 
hearing of the case was concluded, and the 
assessors’ opinions were taken on 21st March 
1916. In his judgment delivered on the 
23rd March the Sessions Judge states that 
on the 22nd he visited the locality alone 
with the record of the case and the plans 
filed in it but without notice to any one. 
One of the witnesses in the case happened 
to be there and pointed out one of several 
wells there as the one in which the deceased’s 
body was found, and from the plans and the 
evidence the Judge was satisfied that it was 
the one. He made certain observations on 
the . condition of the sides of the well, its 
surroundings and the vegetation growing 
there, and drew conclusions therefrom adverse 
to some of the eyidence for the defence. In 
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.the first place, there are admittedly many 


wells in the neighbourhood and - there 
is no proof that the well which -the 
Sessions Judge inspected is in fact the 
one in which the deceased’s hody was 
found. In the next place, the tragedy 
occurred оп the llth Decembor 1915 after 
recent rain, when the condition of the ground 
and vegetation would -be very different. from 
that on the 22nd March after several months” 
Finally, it was not competent - to 
the Sessions Judge to take into account any 
observations of the locality made by him alone 
after the assessors had given their opinions, 
If atan earlier stage he thought that the 
assessors should view the place, he should 
have madeanorder under section 293, Criminal 
Procedure Code, and he might himself have 
accompanied them. But once they gave their 
opinions it only remained for the Judge to give 
judgment under section 309, sub-section 2, 
He had no power to do anything further, In 
my opinion, therefore, the part of the judg- 
ment dealing with the Sessions Judge’s visit 
to the spot and his conclusions from what he 
saw there must be eliminated, and the case 
must be considered solely on the admissible 
evideuce on the record. 

Another ground of appeal is that the 
Sessions Judge refused to allow appellant’s 
Counsel to put leading questions in eross- 
examination to one ofthe witnesses, The 
refusal to allow a question to be put in cross- 
examination merely because it was in form 
& leading question would be illegal, as the 
Judge cannot abrogate section 148 of the 
Evidence Act. But there is no allegation 
before us that any such question was in 
fact disallowed, or what that question was. 
If that had occurred Counsel doubtless would 
have asked for his question and the order 
disallowing it to be recorded, but this. was 
not done. 

The remaining grounds of appeal deal with 
the evidence in the case and the chief matter 
for consideration із the statement of the 
little girl Sediya, the only eye-witness of the 
occurrence. She is a Hindu about 8 or9 
years of age, and at the conclusion of her 
examination the Judge noted: as follows: 
“She was not put on oath, as I am of opinion 
that she.is not of an age to understand the 
nature of an oath.” Being a Hindu, section 
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6 of the Oaths Act forbade her being put on 
oath at all and the Judge can only have 
meant that she made no affirmation. The 
printed heading of her statement shows the 
word “sworn” crossed out and the word 
“affirmed” left. ‘This was evidently done 
by a elerk before she was examined 
by the Judge and in view of the Judge’s 
subsequent note I have no doubt 
that the girl made no affirmation. The 
Judge quotes section 13 of the Oaths Act as 
making her statement admissible in evidence. 
The point was not argued at the hearing, 
but [ think it must be considered. 


In Queen v. Sewa Bhogta (1) four out of 
five Judges held that the word “omission” 
in section 18 of Act X of 1873 includes any 
omission and is not limited toacsidental or 
negligent omissions. This was followed in 
Queen-Empress v. Shava (2) by one out of 
two Judges, the other deciding the ease 
without expressing an opinion on that point. 
In Queen- Empress v. Viraperumal (3) the two 
Judges composing the Bench disagreed on 
the point. There are two Allahabad cases 
to the contrary effect, Queen- Empress v. Maru 
(4), the decision of a single Judge, and Queen- 
Empress v. Lal Sahai (5), by a Bench of two 
Judges. In Burma I can only find one deci- 
sion on the point, Pwa Nyun v. King-Emperor 
(6), in which а statement made designedly 
without oath or affirmation was held to be 
admissible. I find considerable difficulty in 
following the reasoning in that judgment. 
In the first place, the head-note is mislead. 
ing, as it shows Queen v. Sewa Bhogta (1) and 
Queen- Empress v. Shava (2) as dissented from 
whereas they are in fact followed. Next, 
the learned Judge refers to the latter 
ruling as dissenting from the former, 
whereas the one Judge who decided the 
question expressly concurred with the Cal- 
eutta case and differed from the Allahabad 
ease (see page 366*). Again the learned 


(1) 14 B. L. R. 294 (F. B.). 

(2) 16 B. 359. 

(3) 16 M. 106; 1 Weir 823. 

(4) 10 A. 207. - 

(5) 11 A. 183. 

(6) 2L. B. R. 322. 
—— MM — 
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Judge of this Court expresses his con- 
eurrenee with a passage from the Bombay 
case which, if read alone, would 
imply that the deliberate omission to 
administer an oath or affirmation to a 
witness is not curable by section 13 of 
the Oaths Act. Moreover, the. point is 
expressly said not to be very material, as 
there was other reliable evidence of 
undoubted admissibility sufficient for a 
decision in the case. Under these cirenm- 
stances it appears to me that Pwa Nyuin’s case 
(6) cannot be regarded as a very weighty 
authority. In my opinion, the reasons given 
in the Allahabad ruling and by the Chief Jus- 
tice Sir Arthur Collinsinthe Madrasruling for 
not extending section 13 to cases where the 
omission of the oath: or affirmation жаз 
intentional are sound, and the view of the 
dissenting Judge in Queen v. Sewa Bhogta 
(1) is correct, If the decision of the majority 
of that Bench were carried to its logical 
conclusion, it would give rise to a pro- 
position which a Full Bench of the same 
High Court has more recently described 


: as “af once novel and startling”: Nando Гаї 


Bose v. Nistarini Dassi (7). I am of opinion 
that the statement of Sediya recorded at 
the Sessions trial is not .admissible in 
evidence, andit is necessary that her -eyi- 
dence should be taken under section 428 
of the Criminal Procedure Code, and I 
would direct the Sessions Judge to-aum- 
mon her before him and after causing her 
to make an affirmation under section 6 of 
the Oaths Act to take her evidence in the 
presence of appellant’s Counsel. 


Twomey, J.—I concur, ' А 
Case remitted, 


(7) 27 C. 428 at p. 440; 4 О, W. N. 169, 
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MADRAS HIGH COURT. 
`Оаштнаһ ‘Revision Cases Nos. 273 ann 274 
ов 1916. . : 
(Casas Rereerep Nos. 34 anp 35 or 1916.) 
. duly 26, 1916. 
"Present; — —Mr., Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
"Tw ORR. O. No. 273 or 1916. 
;' “SPHONOKADAVATH AWALLA AND 
ANOTHER—ACCUSED 
| versus 
AMMIAN MANNIL KUTTIALI— 
` COMPLAINANT, .— 
IN: Cr. В. C. No. 274 or 1916 
x VALTAPARAMBATH KORU MBAN— 
ACCUSED ' 
versus 
` KOROTH KANDIYIL KRISHNA 
| , KURUP-—COMPLAISANT. 

Criminal Procedure Code (Act V of 1898), s 2*0— 
Complaint to Village Magistrate — Discharge of.accused 
, — Üompensation, whether can be awarded. Š 

"Compensation can be awarded to an accused under 
section 280-of the Criminal Procedure Code, even 
where the „саве against him originated in a com- 
plaint to a ‘Village Magistrate. 

Arulanandam Pillat, In ve, 18 Ind. Cas, 221; 10 
M. L, T. 550; (1911) 2 M: W. N 558; 22 M. L. J. 138; 
18 Cr. L. J. 29,-dissented from. 

Nachimuthu Chetty v. Muthusami Chetty, 24 Ind. 
Cas. 167; 27 M.-L. J. 37; 15 Cr. L, J. 431; (1914) M. 
W. N. 804, followed. 

Gases-referred for the orders of the High 
Gourt, under -section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of- Malabar, in his letter, dated the Sth 
April 1916. 

"The Public Prosesutor, for the Crown, 


ORDER.—In these references the question 
raised: is, whether compensation can Бе 
awarded under section 250, Criminal Pro- 
cedure ‘Code, notwithstanding that-the cases 
- originated in complaints to Village Magis- 
trates. The Sub-Magistrate’s order of com- 
pensation has been set aside by the Joint 
Magistrate with reference to the decision of 
Arulanatham Pillai, In re (1), and there 
are йо doubt other cases, including dne 
(Criminal Revision Case No. 627 of 1918) 
decided by one of us, as well as Emperor v. 
: Thammanna Reddi (2) in the authorised. 
‘reports in the same sense.- But the relevant 


(1) 18 Ind. Cas. 221; 10 М І, T. 650; (1912) 2 M. 
W. N. 558; 22 M. L. J. 138; 13 Or. L. J. 2 
(2):25 M. 667; 2 Weir 318, 
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considerations were greatly affected by the 
decision in Sessions Judge of Tinnevelly 
Division y..Sivan Ohetty (3) and we disagree 
with the decision in Arulanatham Pillai, 
Daza (llin which the contrary view is 
taken. We prefer to follow the more recent 
authority, Nachimuthu Ohetty v. Muthusamd 
Chetty (4), in which that decision was 
dissented from. We,’ therefore, answer the 
question raised in the affirmative and set 
aside the Joint Magistrate’s orders, restoring 
those of the Sub-Magistrate. 
Reference-answered in the affirmative. 

XV ee 

(8) 1 Ind Oas. 187; 32 M. 238; 5 М. І, T. 209 '(F. 
B. 9 G, L. J 170. 

(4) 24 Iud. Cas. 167; 27 M. I, J. 87; 15 Or. L, J. 
431; (1914) M. W. N. 804. 
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LOWER BURMA CHIEF COURT. 
Criminal Revision Petition No. 119 or 1916, 
5 < June 2, 1916. 
Present; —Mr. Justice Twomey. 
. RAM SARUP-—PzTITIONER 
versus 


ЕМРЕКО В -.Оррозіте Party. 

Criminal Procedure Code (Act V of 1808), s. 239— 
Separate trial of two accused persons charged with 
зате offence—Statement made by one accused аі 
trial of other. t 

Where two persons aro being separately tried for 
the same offence the examination of ono of ‘them 
in the case against the other is irregular and is 
likely tò prejudice the Magistrate in disposing of the 
charge against the former, 


Mr. Lentaigne, for the Applicant. 


JODGMENT.—The applicant was wear- 
ing the exhibit ring openly аб his stall 
and when asked where he got it, seid he 
had bought it in the bazar for ‘Bs. 14. 
16 appears that he did not give the name 
of the alleged vendor Ratoo  at-the first 
time of asking, but the evidence аз to 
whether he was asked the question or not 


is eonkradiotory: 
* 


а * à 

йы Magistrate’s procedure in examining 
the petitioner Ram Sarup as a witness in 
the case against Ratoo, beore passing 
judgment on-the petitioner, was irregular 
and was calculated to prejudice the Magis-- 
trate in disposing of the charge against 
the petitioner, 
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GALOUTTA ‘HIGH COURT. 
APPLICATION IN Qrviu Suit No. 15292 or 1913. 
` December 6, 1915, 
: Present:—Mr. Justice Chaudhuri. 
CHATTU GOPE AND OTHERS— DEFENDANTS 
— PETITIONERS 
versus : 
"BUDHU LAL AND ANOTHER——PLAINTIFFS— 
Opposite PARTIES. 

"Qriminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute, application for—Delay, when 
not fatul— Judicial proceeding, whether application for 
leave to sue is— Presidency Small Cause Court, power of, 
to administer oath —High Court, power of, to interfere 
with order of Presidency Small ‘Cause Court refusing to 
sanction prosecution. -~ 
` Under section 195 of the Criminal Procedure Code, 
a High Court is the superior Court of a Presidency 
Small Cause Court and has power to deal with the 
order of that Court refusing to grant sanction for 
prosecution. [p. 472, cols 1 Ф 2.] 

Where leave to sue is necessary to give a Court 
jurisdiction an application for such leave is a stage in 
a judicial proceeding [p. 472, col. 2.) 

A ‘Presidency Small Cause Court has ample juris- 
diction to administer oath to a.parby when he makes 
An hpplieation for leave to sue and such oath, when 
administered, isan oath taken in the course of ‘a 
judicial proceeding. Dp. 472, col. 2.] 

If on an application made to & Presidency Small 
Cause Court for sanction to prosecute persons who 
obtained leave to sue, ibis found by the Court that 
leave was improperly obtained on false allegations, 
sanction should be given to the Crown to prosecute 
the persons concerned, even though there has been con- 
siderable delay in making the application, when such 
delay is explained and "when by such delay those 
persons are not likely to be prejudiced. [p. E 2, col. 
2; p. 478, col. 1.] 

Mr. Eardley Norton (with him Mr. H, G. 
Pearson), for the Plaintiffs-Opposite Party. 

Mr. B. C. Matter, 
Gupta), for the Defendants-Petitioners. 


JUDGMENT.—In these matters, I issued 
Rules on the plaintiffs in the above suits to 
show cauce why the order refusing sanction to 
.prosecute them should not be set aside, or 
why an enquiry should not be directed in 
order to grant such sanction. The application 
was headed "In the matter of section 115 of 
the Code of Civil Procedure,” but when it 
was made, it appeared to me to be more 
appropriate to head it under. the Criminal 
Procedure Code, and in fact the learned 
Standing Counsel treated it as such an 
application., lt has been argued that it does 
not come under section 115 of the Code of 
Civil Procedure. This is not necessary to 
ecnsider. Under section 195 of the Code of 
Criminal Procedure this Court is the superior 


(with him Mr. N. N.. 
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Court of the Presidency Small Cause . Court 
and has power to deal with the order which 
was made by that Court. This‘has not been 
seriously contested by learned Counsel who 
appeared for the plaintiffs. Formal amend- 
ment of the heading will, if necessary, be made. 
So far as the verification of the application 
before me isconcerned, itis undoubtedly faulty; 
but inasmuch as I think that this is a fit case 
for an enquiry before sanction is granted, I 
do not think that such faulty verification much 
matters. The learned Judge who dealt with 
the application in the Small Cause Court 
does not appear to me to have taken a correct 
view of the nature of an application for leave 
to sue. He has held that such an application 
із nota stage in а judicial proceeding. It 
seems to me that it is, where such leave is 
necessary to give the 
Rule £7 of the Small Cause Court requires 
an applieation for leave to sue to be verified 
as & plaint. 
ing such an applieation to be present with 
such evidence as may be required by the 
Court in support of the applicant's allegations. 
'The practice in the Small Cause Court has 
apparently been to take the oath of the party 
when he makes such an applieation, There 
is ample jurisdiction in the Court to adminis- 
ter an oath at that stage, and such oath, 
when administered, is an oath taken in the 
course of a judicial proceeding. I do not 
think it necessary in the view I take to deal 
with the cases which have been cited on this 
point. Learned Counsel, Mr. Norton, has 
rightly contended there has been consider- 
able delay in this matter. 
has been explained in the affidavits 
before me. No doubt there was no explana- 
ticn of the delay before the learnedJudge, be- 
fore whom the application was originally made; 
and although Mr. Pearson, who appeared. for 
the plaintiffs, asked for such explanation, no 
explanation was given.: 
been given now. It would undoubtedly have 
been better if such explanation had been 
then given; but there is no reascn to doubt 
the facts which have now been placed before 
me. In the circumstances some of the delay 
was unavoidable especially, as references had 
to be made to the Bihar Government. The 
delay in this matter is not such as to lead me 
to think that there is any likelihood of the 
plaintiffs being prejudiced The prosecution 
has been taken up by the Crown. I direct 


Court jurisdiction, . 


It requires the party mak. 


The delay- 


It has, however, - 


.Vol,.XXXVI] 


JEONT v. EMPEROR. 


that an enquiry be held by the learned Judge 
as to whether sanetion should be given upon 
the materials placed before the Court. The 
“Oaths Act, under which the suits were dis- 
missed, has notbing to do- with the matter. 
The merits of the cases were not decided, 
as upon a trial, but the result of the special 
‘oath was the dismissal of the suits. But the 
grounds, upon which the jurisdiction of the 
Court was invoked, when leave was asked 
for to institute the suits, are alleged to be 
false. Whether such grounds are true or 
untrue, are to be enquired into, I think 
these are fit cases for such an enquiry. If 
upon such enquiry it be found that the allega- 
tions were false and leave to sue was impro- 
perly obtained, sanction should be given 
to the Crown to prosecute the persons con- 
cerned: I make the Rules absolute. The 
matters being in the nature of criminal pro- 
ceedings. І do not direct any costs. 
Rules made absolute. 


ALLAHABAD. HIGH COURT. 
CRIMINAL APPEAL No. 848 or 1916. 

: November 1, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. С. Banerji, Кт. 

Musammat JEONI oR JEOLI— 
APPELLANT 
versus — 
EMPEROR—HESPONbEXT., 

Penal Code (Act XLV of 1860), ss. 301, 289— 
Murder— Poisoning—Intention to murder some one else, 
effect of. 

The accused prepared sweets and put into them 
poison with the intention of giving it to her husband. 
The husband with some others partook of it. One of 
the others died in consequence of it: 

Held, that the accused was in law guilty of murder, 
inasmuch as the intention of causing death is not the 
intention of causing death to any particular person. 
[p.474 col. 1.] `> 

Public Prosecutor v. Mushunooru Suryanarayana- 
moorty, 13 Ind. Cas. 883; (1912) M. W.N. 136; 11 М: 
L. T. 127; 22 M. L. J. 833; 18 Cr. L. J. 145, followed. 

Agnes Gore’s case, 77 E. Е. 853; 9 Со. Е. 81 а, 
referred to. А 

Criminal appeal from an order of the 
Sessions Judge, Naini Tal, District Kumaun, 
* dated the 7th October 1916. 

Mr: Sham Nath Mushram, for the Appel- 


lant. 
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Mr. A. E, Ryves, (Government Advocate), 
for the Crown. 

JUDGMENT.—Musammat Jeoli has been 
convicted of the murder of one Madhania 
and sentenced to death. She was also 
convicted of an attempt to murder Нага (her 
husband). She has also been sentenced to 
imprisonment for an 
offence under section 328. The sentences 
were directed by the learned Sessions Judge 
to run concurrently. The evidence establishes 
beyond all possible doubt that Madhania 
died as the result of eating halwa which had 
been prepared by the accused. The accused has 
all along—even in her petition of appeal to 
this Court—admitted that she prepared the 
halwa and put into it a certain drug. Besides 
the husband Harwa and Madhania two other 
brothers of Harwa and a cousin also partook 
of the hkalwa and suffered considerably. 
Madhania, however, was the only person who 
died. Sometime previous to the commission 
of the alleged crime an intrigue had been 
going on between the accused Musammat 
ео: and a lodh of the name of Ganna., The 
accused hasall along stated that the poison 
which she put intothe halwa was given to 
her by Ganna for the purpose of administer- 
ing it to her husband. Ganna was tried at 
the same time but acquitted by the learned 
Judge. He considered that the only evidence 


-against Ganna was the fact that there had 


previously been an intrigue between him and 
Jeoliand the statement made by the Musam- 
mat herself. Не did not consider this suff- 
cient to justify a conviction. Mr. Mushram, 
who appears on behalf of the appellant, 


has raised three points оп behalf 
of the accused. First, he contends 
that it is necessary that it should be 


proved that she knew that the stuff which 
she put into the halwa was poisonous. 
Secondly, that the evidence and circumstances 
clearly show (even'assuming that she intended 
to murder her husband) that she never intend- 
ed to murder the others. On the contrary, 
she tried to prevent their taking the poisoned 
sweets. He contends that on these facts the 
accused is not guilty of murderat all. Lastiy, 
he appeals to us to change the sentence to a 
sentence of transportation for life, first, because 
the accused did not intend to murder 
Madhania, secondly, because she is less guilty 
than the person who gave her the poison and 
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lastly, because she is a young woman aged 
only abont 20 years. 


We are quite satisfied that the woman kuew 
that what she was putting into the sweets 
would cause the death of-her husband, She 
has admitted this herself before Mr. Harper, 
though now she says’ 16 was an innocent 
medicine. ‘We think that.Mr. Mushram is 
correct in his contention as to the inference 
to be drawn from the facts, We do hot 
believe that the accused intended to murder 
Madhania or any one else except her husband, 
and we believe that she would, if she could, 
have prevented any one: excepting her hus- 
band partaking of the poisoned food, Never- 
theless we are of opinion that the accused is 
guilty in law of the murder of Madhania, 
Section 299 of the Indian Penal Code defines 
the offence of culpable homicide in the follow- 
ing terms: ‘‘Whoever causes death by doing 
ап act with the intention of causing death, or 
with the intention of eausing sneh bodily 

- injury as. is likely to cause death, or with 
the knowledge that he is likely by such act 
to cause death commits the offence of culpable 
homicide.” It has been pointed out before 
now that the intention of causing death is 
not the intention of causing death to any 
particular person. The first illustration 
shows that a person can be guilty of cnlpable 
homicide of a person whose death he did not 
intend tocause. Section 301 is as follows:— 
"Ifa person, by’ doing anything which he 
intends or knows to be likely to cause death, 
commits culpable homicide by causing the 
death of any person, whose death he 
neither intends nor knows himself to be likely 
to cause, the culpable homicide committed by 
the offender is of the description of which it 
would have been if he bad caused the death of 
the person whose death he intended or knew 
himself to be likely to cause.” It seems to 
us that the aceused was guilty of the culpable 
thomicide of Madhania, having regard to the 
definition of that offence in seetion 299, aud 
we think that section 3)1 clearly makes ‘the 
culpable: homicide murder notwithstanding 
that there was no intention actually to murder 
.Madhania. The matter was fully discussed 
in the case of The Public Prosecutor v. 
Maushunooru Suryanarayamoorty (1). The 


(1) 13 Ind, Cas. 833; (1912) M. W. N. 136; 11M. 
T, T. 127; 22 М. L. J, 388; 18 Or. D. J. 145, 
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case is very similar to the present and we 
agree with the view taken bythe majority . 
of the learned Judges. Agnes Gore's case (2) 
was referred to. Jn that case the accused 
intending to murder her husband mixed 
poison with his medicine. The husband 
not liking the taste would not take the 
medicine. The apothecary, in order to vindi- 
eate his reputation and insisting that the 
medicine had been properly prepared, drank 
it himself and died. The Judges were 
unanimously of opinion that the accused was 
guilty of murder. 


With regard to the sentence which should 
be passed upon the accused we can see-no 
extenuating circumstance in the fact that 
Madhania was her victim instead of her 
husband. Ib is true that she is quite young. 
Nevertheless poisoning cases are very pre- 
valent and extremely difficult to detect. 


- Notwithstanding that Ganna has been acquit- 


ted thereis, no doubt, considerable probability 
that the woman’s story is true, that it was he 
who gave her the poison to administer to her `° 
husband. We have taken all these circum- 
stances into consideration but we are unable 
to see any sufficient reason for altering the 
sentence imposed by«the learned Sessions 
Judge. 


We dismiss the appeal, confirm the convic- 
tion and sentence and direct that the latter 
be curried into execution according to law. 


Appeal dismissed. 
(2) Т7 E. R. 858; 9 Co. R. 81a. 


SIND JUDICIAL COMMISSIONER’S 
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Conrirnmation case No. 14 or 1915. 

- CRIMINAL APPEAL No. 88 or 1915, 
November 16, 1915. 
Present: — Mr. Pratt, J. C., and 

Mr. Crouch, A. J. С.. 
SULEMAN AND ANOPHER— 
APPELLANTS 
versus~ 
EMPEROR —Responpanr, 
Evidence Act I of 137+), s. 27 ~Informatior given 
by ассизг len ling to discovery —Statemzat of co-ascusett, 
admissibility of —Police mashirnaamvh, value of, 
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If two persons give information which leads to the 
discovery of a fact, so much of the statement of 
each which relates to the fact discovered is thereby 
a and is admissible against both. [p. 478, 
ool, 1, 

Statements of co-aceused subsequent to the dis. 
covery are irrelevant. Tp. 478, col. 1.] 

Queen v. Ram Ohurn Ohung, 24 W. R. Ог. 86, 
referred to. 

After having mado discovery from one accused 
the other should not be invited to point out the 
same place. [р. 478, col. 1.] 


Queen-Empress v. Bashya, 2 Bom. L. R. 1089, 
referred to. 

Police mashirnamahs are always very important as 
a contemporaneous record of events ocourring in 
the investigation and, subject to the exclusion of 
irrelevant matter, should generally be exhibited- - Гр. 
475, col. 1.] 


. Mirza Jala)-ud-din, for the Appellants, 

Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 

. JUDGMENT.—This case presents in itself 
no unusual features, but the hearing of the 
appeal has been protracted for we have 
found it very difficult to get a clear view 
of all the facts, particularly as to the 
course of the Police investigation. The 
history of the Police investigation is 
always important and particularly so in the 
present ease, for the main arguments for 
the defenee arise out of the course of 
that investigation. The Sessions Judge does 
not trace the Police investigation in his 
judgment and we have had some difficulty 
in doing so, for the Sessions Judge does 
not differentiate 
different grades of Policemen and, has 
omitted altogether to exhibit the mashir- 
namas. It is true that mashirnamas some- 
times include irrelevant matter, but these 
portions can always be excluded and subject 
to that exclusion, these documents are 


always very important as a contemporaneous’ 


racord of events occurring in the investiga- 
tion, Imperator v. Misri (1). These 
imperfections in the record make it necessary 
to state the facts in some detail. 

The deceased Saleh was in the habit 
of going every evening from his house in 
the village of Monahi to carry supper to his 
cousin Photo, a. boy who spent the night 
watching at his water-wheel. Hs went as usual 
on the evening of the 14th May. His father 
Ibrahim says he set out at bed time and 
that he did not return. Photo says, he 


(1) -12 Ind. О4я,'209; 5 S, D, В. 81; 12 Or. L, J. 489. 
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arrived at the water-wheel abont 9-80 
P. M. and left at once. + 

Next morning, the 15%һ, Ibrahim after 
inquiring of Photo told Mukhi Tourmal 
and Patel Darya Khan of his son's dis- 
appearance. As he was doing so, Jawahr 
banta said he bad seen the two accused 
on the road behind Saleh the night 
before. Ibrahim then got trackers to follow 
his son’s -foot-prints. They tracked the 
prints along the-road from Monahi to the 
water-wheel and back to a culvert on that 
road. Ibrahim covered these foot-prints with 
matting (page 8, line 78). We lay stress 
on this fact, for it is said that these 
prints on a high road could never have 
been visible to the Police pag? on the 
But if Ibrahim covered them 
up in the morning when they were fresh, 
they must have been preserved. 

Ibrahim then went and gave information 
at the Police Post at More, five miles to 


the south of Monahi. This information 
was recorded by Mahomed Gal, Head, 
Constable, who was then present. This 


.report is Exhibit 4 and was recorded at 


12-30 P. м. on the 15th. It was not 
entered in the crime register as Ibrahim 
only had .suspicions of foul play. Mahomed 
Ismail sent Wabedbux Daffedar to look 
for Saleh. Wahedbux went with Ibrahim 


taking with him Ura constable and Toto 
tracker. 
These three, examined the footprints. 


Totosaw the covered footprints of Saleh, 
and also made oub two shoe prints from 
the village to the culvert. 

The Police party camped that ` night at 
the culvert, which is 300 paces from the 
village. 


The next day, the 16th, Toto tracker 
got to workagain. He found the tracks 
of two men in shoes which left from 
the culvert to the сапа], two miles 
distant. There were also marks of dragging 
at the culvert, At the Dadwah the prints 
were of bare feet and at the water edge 
there was adent. We get this from the 
magisterial record of Wahedbux’s deposition, 
which has been exhibitedinthe case. It is 
curious that neither Toto nor Wahedbux 
were questioned as to this dent in the 
Sessions Court. The point is of consider- 
able importance, for it was this dent that 
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led Wahedbux to believe that a murder 
had been committed and tbe corpse thrown 
into the canal. 

When Wahedbux acad this -opinion 
he had two letters written, one to Moro 
to give information of murder, and the 
other to the zemindar Allahbux toinvite his 
assistance, 

There is nothing to show what became of 
Urs and his message, but that is of no im- 
porlance for the Sub-Inspecter returned to 
Moro on the 16th and as soon as he returned, 
had Ibrahim's information entered in the 
crime register. Abdulla got his letter about 
noon and starting riding to Monahi at Зр. м. 
he says he met accused No. 1 outside 
Monahi; that accused No. 1 said he was 
going to Moro to give himself up to the 
-© Police and confessed that he had commit- 
ted the murder with the help of accused 
No. 2. Abdulla went with accused No. 1 
to  Monahi, questioned accused No. 
2, who also confessed, and started with 
both for Moro, but failing to reach it spent 
the night at the half way village of 
Mulla. 

Meantime Wahedbux left Toto ab the 

bank of the canal and went down the 
stream in search of the corpse, The naked 
corpse was found by the witness Waris 14 
miles south in the ` Kajurwah. He sent 
news to Moro. Wahedbux heard of it and 
came there and so did the Sub-Inspecter. 
The- corpse was identifed by the relations. 
The Assistant Surgeon was sent for. The 
Sub-Inspector stayed that night at the 
Kajurwah but sent Wahedbux back to 
Monahi.’ 
. On the 17th morning Wahedbax reached 
Monahi. He is illiterate, but a tracker 
Khadanbeg who was with him could write 
and he recorded the statements of Jawahr 
and some others. 

Meanwhile Abdulla, who had spent the 
night of the 16th at Mulla, heard of the 
return of the Police to Monahi and brought 
the two aczused there and handed them 
over to Wahedbux. 

Also the Sub Inspectar 
inquest on the corpse at the 


completed the 
Kajurwah 


and came into Monahi arriving at 2 or 
3 p. м. He then held a footprint test 
and Toto tracker was able to pick 


out the bare footprints as well as the shoe- 
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prints of both the accused. There’ was 
a patch on the shoes of accused No. 2 
which was not visible on, the , shoeprints, 
and in consequence of information given by 
this accused it -was discovered that. this 
patch had. been put on by the’ cobbler 
Obhayo on the 15th. On the 18th the 
accused pointed out where they had thrown 
the clothes of the deceased into ihe canal, 
The spot was searched and an ajrak tied 
up with: two bricks and ‘ear-picks found 
by the witnesses, On the 19th the case was 
committed to the Magistrate. 

We are now ina position to deal with 
the arguments presented by the Pleader 
for the appellants. It is first contended 


-tbat the accused were arrested on the 16th. 


This contention is based chiefly on the 
English memorandum of the evidence of 
Daryakhan Patel, page 15, line 50. The 
record there is ““Wahedbux had no soonér 
come than he went with me to the bridge. 
Hundu and Bachu were on watch. I did. 
not send for the prisoners. They were sent 
for next day. They came wearing shoes. 
There was still some sunlight remaining. 
Tcto was with the Police all the time. At 
bedtime the prisoners were with the Police." 

Now, as Wahedbux came on the 15th, this 
reads as if the prisoners were. with the 
Police on the evening of the 16th. Bat 
the Sindhi record shows that the witness 
said something quite different. It is as 
follows: —“On the first day I had nob gone 
io the acensed before the Police came nor 
had they sentfor me. (This would be the 
15th.) On the day following that they 
tracked. (This would be the 16th) On 
the day after that (that is the 17th), the 
Police had sent for Suleman and Haji through 
Abdulla in the evening. The two accused 
had shoes on. There were three hours of 
daylight left then. The accused had 
appeared before Wahedbux and Mahomed 
Ismail. Toto was all the time with the 
Police. I was not with the Police when 
the aceusei came, but 1 returned to the 
Police at bed time and then I saw Toto 
with the Police”. 

This makes 16 clear the Patel did not see 
the accused in Monahi іа Polico custody 
on the 16th. When he says tha accused. 
were brought in the evening he is in error, 
and is contradicted by all the witnesses on the 
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point. But heis speaking from hearsay, for 
he admits he was not then present. Then it 
is said that the zamindar must have made 
over the accused to Wahedbux somewhere 
between Monahi and the Kajurwah on the 
night of the 16th. Ferozdin, the Sub-Inspector, 
says he does not remember whether when 
sending Wahedbux from Kajurwah on. the 
evening of the 16th he ordered him to arrest 
the accused. But he must have done so. We 
cannot discover exactly when Wahedbux left 

Kajurwah or where he spent the night of the 
16th. But Ferozdin only arrived at Kajur- 
wah at 5 or 6 p.m. (page 34, line 12). Wahed- 
bux must have left after that and either 
travelled all night or if he halted for the 
night, he would have halted at his own 
Police station, Moro., But it does not follow 
that he met Abdulla for he had no informa- 
tion of Abdulla’s whereabouts. The accused 
do not allege that they were handed over to 
the Police on this road. Jn fact, when 
Abdulla says that he heard at Mulla on the 
morning of the 17th that the Police had gone 
back to Monahi this seems , probable, for 
Abdulla would soon be told that Wahedbux 
had passed by, travelling in the opposite 
direction. Again Abdulla’s account of his 
finding no Police at Monahi, on the 16th, 
tallies with the evidence of Toto and 
Wahedbux. For Toto was then tracking at 
the Dadwah two miles off and Wahedbux had 
gone south in search of the corpse. 

The theory of Police arrest on the 16th 
does not seem at all probable. If there had 
«been any foul play there was no occasion for 
Abdulla to tell this complicated story of his 
wandering about with the accused on the 
16th; he would have said that the accused 
came to him on the 17th and confessed and 
that he then and there brought them to the 
Police. 

. We think, therefore, that Abdulla is telling 
the truth and there was a voluntary confes- 
sion made by both the accused to him. We 
do not understand why the Judge rejects the 
confession of Haji which rests on the same 
evidence as that of Suleman. The Judge 
‘says Haji confessed because Suleman, his 
accomplice, confessed and he saw it was 
useless to deny. This is probably true. 
Suleman confessed as he thought he had 
done his duty in slaying his wife’s paramour. 
. Haji confessed because Suleman had betray- 
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ed him, Baut these different motives do not 
affect the admissibility of the confessions. 
The only adverse criticism which may be 
made of Abdulla’s evidence is that in regard · 
to the confession of Haji it was susceptible 
of corroboration and that corroborative 
evidence has not been taken. Abdulla says 
that Haji veonfessed in the presence of the 
Patel Daryakhan, and we cannot under- 
stand why neither the Public Prosecutor 
nor the Sessions Judge questioned Daryakhan 
on this point. 


Next it is said that Toto must have seen 
the accused before the test. It is improbable 
that he saw the accused on the 15th or 16th 
when he was at the culvert and at the Dad- 
wah. Ніз only opportunity of seeing the 
accused before the test was on the 17th and 
there is no doubt that he might have seen 
them on that day. Theaccused were brought 
to Monahi about 9-30 4. x. (Abdulla, page 31, 
line 72). Toto came into Monahi at noon 
(page 26, line 59), and the test was held 
in the afternoon after the Sub-Inspector’s 
arrival. But, on the other hand, there 
is no evidence that he did see the 
prisoners and the bona fides of the test is 
apparent from the fact that shoeprints 
were identified in spite of differences. There 
was а patch on the shoe of accused No. 2, and 
it was the statement of accused No. 2 that led 
to the discovery that he had had his shoes 
patehed two days before. Similarly, а 
nail was wanting in the shoe of accused No. 
1. We find this from the evidence of 
the Sub-Inspector and the Masheer Abdulla 
and from  Toto's magisterial deposition 
which has been exhibited. But we can- 
not understand why Toto was not questioned 
on this point in the Sessions Court. 


Toto’s evidence has been challenged on 
another point. He says that he saw the 
footprints- of two murderers at the: culvert. 
The other witnesses saw only the marks of 
trampling. It is said that it is unlikely that 
distinct marks were visible on the high road. 
We think so too, but attach no importance to 
the point for the discrepancy is probably 
more apparent than real. The prints which 
Toto describes were probably not оп the 
culvert but just offit. Before the Magistrate 
he said, "Near a culvert I saw footprints of 
two men as well as marks ої dragging". ` 
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Next, there is the finding of the ajrak and 
ear-picks of the deceased in the canal bed. 
Both Abdulla and the Sub-Inspector say 
that on the 17th both the accused said they 
had thrown theclothes of the deceased into the 
canal; and the next day both of them pointed 
out the place near which the ajrak was found. 
There was no cros3-examination of Abdulla 
or of the Sub-Inspector on this point. It is 
objected that the statements are not relevant, 
as they were made by both the accused, but 
in section 27 of the Indian Evidence Act 
the singular person includes the plural. If 
two persons give information which leads to 
the discovery of a fact, so much of the state- 
ment of each person which relates distinctly 
to the fact discovered may be proved. The 
exclusion of confessional statements under 
section 26 is based on the presumption arising 
from the custody of the Polise that they are 
untrustworthy. As soon as a circumstance 
is proved which rebnts that presumption 
e.g., the presence of a Magistrate, or confirma- 
tion by subsequent discovery, the confession 
becomes admissible either zn toto if there 
is the guarantee of a Magistrate’s presence, 
or to the extent to which it is confirmed. 
lf, therefore, two persons give information 
which leads to discovery, the statements of 
both have been confirmed and are admissible. 
Statements of co-accused subsequent to the 
discovery are irrelevant; Queen v. Ram 
Churn Ohung (2). The Sessions Judge 
erred insuggesting that the Police, after having 
made the discovery from one accused, should 
enact the farce of inviting the other accused 
to point out the same place. 16 is surely 
obvious that. the statement of the second would 
lead.to no discovery at all. This practice 
was condemned very rightly by the Bombay 
High Court in the case of Queen- Empress v. 
Bashya (3). It is objected that the 
trousers of the deceased were not found. 
But they may have got detached from the 
bundle. The absence of the trousers seems 
to us to confirm the evidence, for if the 
Police had been manufacturing evidence the 
trousers would certainly have been ineluded. 

Lastly, there is the first report made by 
Ibrahim on the i5th. It is suggested that 
this isa forgery because it was not entered 


(2) 24 W. В. Cr. 86, ` 
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in the erime register, The entry in the 
crime register affords this guarantee of the 
making of the report that the copy has to be 
sent to the nearest Magistrate. But in the 
case of the report of the 15th a similar 
guarantee was available, for Mahomed Ismail 
endorsed on if that he had sent a copy to 
the District Superintendent of Police 
that sameday. If the defence really. believed 
the report to be a forgery, the copy from the 
office of the District Superintendent of Police 
would have been called for. The reason 
why this first information was not entered in 


- the crime register is satisfactorily explained. 


There was no definite information that Saleh 
was dead. Saleh was a noted badmash and 
the whole story of his disappearance might , 
be aruse. This is what Mahomed Ismail 
thought, but the Chief Constable when he 
returned on the 16th decided that the more 
regular course was to enter the informa- 
tion in the crime register. We see nothing 
improbable in this story. The information 
names Jawahr banta, and is strong corrc- 
boration of the truth of his evidence. We 
have no hesitation in accepting Jawahr’s 
evidence. As said by one of the assessors, 
a village banta would never invent false 
evidence in a Mahomedan murder case. We 
have not discussed the various grounds on 
which the evidence, for the prosecution has 
been attacked. How does the case stand? 

There is no doubt that the corpse was that 
of Saleh and that death was due to strangula- 
tion. The Doctor’s evidence makes it clear 
that he was murdered and thrown into the 
water. 


Saleh was last seen alive by Photo on the 
‘night of 14th. His tracks disappeared at a 
culvert where thera were marks of trampling. 
There is no doubt that he was murdered at the 
culvert, The tracks of the two murderers led 
to the waters edge and they were tracked 
from there back to Monahi, Не was, therefore, : 
murdered by two men of Мопаћі, 

Were these twomen of Monahi theaconsed? 
The answer is supplied by Jawahr's "evidence 
that they were near the scene of the murder 
that night; by the identity of the foot and 
Shoeprints; by the aceused pointing out the 
place where the clothes of the deceased had 
been thrown into the canal; and by their 
guilty efforts to alter their shoes. This chain 
of circumstantial evidence, coupled with the 
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evidence of motive, would have convinced us 
of the guilt of the’accused, even if the 
confessions. to Abdulla had never been made. 
There is overwhelming evidence that the 
deceased was reputed to be the paramour of 
Suleman’s wife and Hajiis Suleman’s cousin. 
There are some discrepancies as to when 
Suleman's wife left him but this is natural, 


' for she went to her brother’s house in the same 


enclosure and the time of her removal would 
not be known to all the witnesses. This 
intrigue is the motive given by Suleman to 
Abdulla and the confessions to Abdulla make 
the-guilt of both the accused certain. 

We confirm the convictions, but we ‘are 
reluctant to confirm the capital sentence for 
the trial has been in some respects incomplete. 
The tracker Toto was not examined as to 
the nail withdrawn from the shoe of accused 
No. 1; Daryakhan was not examined as to 
the confession of accused No. 2; and the 
movements of Head Constable Wahedbux on 
the e ening and night of the 16th should 
have been more clearly elicited in order-to 
make it certain that he did not meet the 
aceused before the morning of the 17th. The 
deceased was moreover a badmash whose 
amours with the wife of the accused No. l 
must have been the cause of considerable pro- 
vocation. We reduce the sentence of each 
accused to transportation for life. 

Sentences reduced, 


ALLAHABAD HIGH COURT. 
Ornar Revision No. 1105 o» 1215. 
February 27, 1916. . 

Present: —Justice Sir Geore Knox; Kr., 
MAHABIR SINGH— PETITIONER 
versus: 
EMPEHROR—Opposrre Parry. 

Assam Labour and Emigration Act (VI of 1901), s. 
164 ~ Keeping houses for recruiting without license— 
Assisting persons to emigvate. 

A person who, having no license or certificate, 
keeps houses for putting in recruits, actively assists 
them to emigrate in contravention of the provisions 
of the Assam Labour and Emigration Act and keeps 
u licensed recruiter asa mere figure, is guilty of an 
offence punishable under section 164 of the Act. (p. 
480, ool, 1.] 

Criminal revision from an order of the 
Additional Sessions Judge, Gorakhpur. 
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Dr. S. M. Sulaiman, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—Mahabir Singh has been 
convieted of an offence under section 342 of 
ihe Indian Penal Code and under section 164 
of Act VÍ of 1901. No attempt was 
made on his behalf во far as the offence under 
section 342 is concerned. The whole effort 
made by the learned Counsel who appeared 
on his behalf was to show that the conviction 
under section l64 of Act VI of 1901 was 
illegal. It was contended (1) that Mahabir 
Singh had committed no act which would 
bring him under section 164 of Act VI 
of 1901, (2) that separate convictions 
under section 842 and under section 164 of 
Act VI 1901 for the same offence were 
contrary to law. 

Mahabir Singh is in no way licensed under 
Act VI of 1901; he is a person entirely 
outside the Act so far as any license or 
authority is concerned. à 

The idea set ont is that if he committed 
any act at all it was the act of financing Ram 
Lakhan or other licensed recruiters. Under 
the Act such financing is not forbidden by 
law and no conviction can lie for it. It has, 
however, been found on the evidence that 
Mababir has taken such active part in collect- 
ing persons for emigration as even a 
licensed recruiter could not do, that he has 
kept a block of houses for the purpose of 
putting in persons for recruiting and that he 
has no license or certificate. One important 
piece of evidence in the caseisthe evidence 
given by Pandit Gur Saran Newas. He says 
that by order of the District Magistrate 
on the 15th of June 1915, he, accompanied by 
another Deputy Collector, the Superintendent 
of Police and others came down upon certain 
houses in Nai Basti. From one house came 
out Mahabir Singh, that house was the one to 
the north, from the house towards the south 
came out Balwa and Ram Lakhan, there was 
a middle house which wasempty; at the 
time of the search coolies were found in 


the house to-the south. One of these 
coolies was the witness Ashrat. Ashrai’s 
evidence is also very important. Не says 


that he was brought to the house and told 
to.sit down. On his rising up to go 
Mahabir Singh said to him, do not go. 
In his presence also Musammat Uachminia 
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when she wished to go was stopped, 
Mahabir Singh told him that he would 
have to go to the tea garden. He declined to 
go, but he told Ram Lakhan and Balwa to 
see that he did not leave the depót. Isee no 
reason to doubt the statementmade by Ashrai 
and I think it sufficient to justify the Gnding 
arrived a$ by the Additional Sessions Judge, 
whatever may have been the outside state- 
ment prepared for the benefit of the Magist- 
racy. I am satisfied that this block of build- 
ings was kept by Mahabir Singh. Ram 
Lakhan who is apparently a licensed recruiter 
was there also, but the moving person in 
the whole matter was Mahabir Singh; he 
may have and probably did finance the 
concern but he did more than finance it, 
he actively assisted persons to’ emigrate 
and in contravention of the provisions 
of the Act. The argument addressed to 
me that if Ram Lakhan was a properly 


licensed recruiter, persons not being 
amateurs, if we may so call them, may 
detain coolies without & license 


under the Act and with impunity, is опе 
which I cannot accept. Todo so would 
be tantamcunt to saying that there was 
really no necessity for the Act so longas 
one kept on the establishment as a mere 
figure a licensed recruiter. In the course 
of the argument, my attention was called to 
Government Appeals Nos. 932 and 933 
of 1915. I have carefully studied that 
judgment and I do not see that it in 
any way militates against the view I am 
taking. Mahabir Singh, who had no authority 
to do so, was keeping this depdt for the 
purpose of collecting coolies to be despatch- 
ed to Assam. His action as regards both 


Ashrai and  Lachminia was action which’ 


might have been to some extent justified 
in the case of Ram Lakhan. It was quite 
without justification in the case of Mahabir 
Singh. It is contended that the sentence 
errs on the side of severity. I do not 
agree with this contention: The applica- 
tion is dismissed, 


Application dismissed. 
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LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 123 ок 1516. 
April 4, 1916. 

Present:—Mr. Justice Twomey. 

NGA THA KU AND OTHERS — ÀPPELLANTS 
versus 

А EMPEROR-— RESPONDENT, - 

Arms Act (XI of 1878), ss. 19 (f), 20— Wrongful 
possession of arms—Proof—Hvidence Act (I of 1872), 
5. 25—Admission before Police, admissibility of— 
Evidence—Committal order in dacoity -case, relevancy 
of, in trial under Arms Act. 

In order to obtain a conviction under sections 19 
(f) and 20 of the Arms Act, the prosecution must 
strictly prove that the articles discovered were in 
the possession of the accused. [p. 481, col. 1.] 

An alleged admissiun made by the accused to the 
Police is inadmissible against the former under 
section 25 of the Evidence Act. [p. 481, col. 1.] 

The evidence of witnesses and the committal order 
in adacoity case are irrelevant and inadmissible in a 
trial onder the Arms Act. [p. 481, col, 1.] 

Appeal from the order of the Special 
Power Magistrate, Tharrawaddy, dated the 
l2th January 1916, passed in Criminal 
Regular Trial No. 199 of 1915. 

The Government Advocate, for the Crown. 


JUDGMENT.—The four appellants have 
been convicted under section 20, Arms Act, 
and have each been sentenced to rigorous 
imprisonment for five years, for having 
secretly in their possession a gun barrel, a 
ramrod, a gun stick (country made), 73 pieces 
of lead, 4 rolls of gunpowder, and 5 “fuses”. 

The nature of the “fuses” is not ex- 
plained. It. is proved that all these 
articles were found by a party of Police in 
ihe house of Maung Po Mya, of Kadok 
villaga, when the house was searched on 
the morning of 10th October last. The 
gun barrel and ramrod were fcund under 
a mattress, the gun stick was found in 
an umbrella stuck in the roof, the other 
things were also found stuck in the roof 
bundled up in a yellow silk pawa. 

The house owner Po Mya was present 
at the search and he said he knew no- 
thing about any of the articles mentioned 
above. The four appellants were visitors 
at the house, They had come there on 
the previous day. As regards three of 
them Po Kye, Po Sein and Po Thaung, 
there is no evidence at all to show that 
they knew anything of the articles found 
by..the Police, In the case-of Tha Ku, 
the Special Power Magistrate improperly. 
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admitted evidence of an alleged admission 
made by thisappellant to the Police. Tha 
‘Ku denied that he made any such admission. 
But in any case, it is clearly inadmissible 
as evidence under section 25, Evidence Act. 
There is nothing else in the prosecution 
evidence to connect Tha Ku with the 
articles found. But the 
Magistrate took into consideration against 
Tha Ku the statements of two withnesses 
called by the co-accused Po Mya, who was 
acquitted. .One of these witnesses lis Kyaw 
Din, a- son of Po Mya, who’ states that 
Tha Ku and he (Kyaw Din) slept on the 
mattress beneath which the gun barrel and 
ramrod were found by the Police in the 
‚ morning, The other witness is Po Mya’s 
labourer, Po Saying, who says that he saw 
Tha Ku shortly after- his arrival (on the 
day preceding the search) putting a bundle 
wrapped in yellow cloth into the thatch 
of the roof. Even if Kyaw Ding state- 
ment as to Tha Ка sleeping with him on 
the mattress is true, it does not follow 
that Tha Ku knew what was beneath it. 
Kyaw Din himself who lived in the house 
is more likely to' have known than Tha 
Ku. The evidenee .of the labourer Po 
Saying is entirely uncorroborated and- is 
probably biased by his desire to save his 
“employer Po Mya. He admits that he told 
no one about what he had seen until 
questioned several days later by the Police. 
It appears that the appellants were com- 
mitted to Sessions in December 1915, in 
respect of a dacoity committed abont a 
fortnight before the search at Po Mya’s 
house and the Special Power Magistrate has 
recorded’ the statements -of two witnesses 
who profess to have recognized the appel- 
lants Tha Ku and Po Thaung’ among the 
dacoits. The Special Power Magistrate has 


‘also filed as evidence in this сазе а сору of ` 


the Committing Magistrate’s order in the 
dacoity case. The committal order is not 
relevant to the present case and should not 
have been placed on the record. The evi- 
dence of the witnesses as to the dacoity 
is also irrelevant. 


The prosecution in this case failed to 
prove that the articles discovered in Po 
Mya’s house were in the possession of the 
four appellants or any of them and the 
convictions cannot be maintained, 
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The convictions and the sentences are 
seb aside and the four appellants are 
acquitted. 

Appeal accepted ; Convictions quashed, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision Petition No. 133 
or 1916. 

April 1, 1916. 
Present: — Mr. Justice Piggott. 
LAL SINGH— APPLICANT 
versus 


EMPEROR—Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), s. 418, 
interpretation of —Several accused tried jointly —Sen- 


. tences, appealable and non-appealable— Appeal — Prac. 


ader section 413 of the Criminal Procedure Code, 
1898, the right of appeal exercisable by a person 
who has received an appealable sentence carries with 
it a right of appeal also by any other person con- 
victed at the same trial, even though that particular 
person has received a sentence which, if it stood 
Ее not be appealable, [p. 482, col. 2; p. 488, 
col. 1. N . 

Criminal revision from an order of the 
Additional Sessions Judge, Meerut. : 

Mr. Satya Chandra Mukerji, for the Ap- 
plicant. 2 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The following аге the 
essential facts out of which this application 
arises. On the 16th of November 1915, а 
Magistrate of the first class convicted 
four persons on a charge framed under 
section 379 of the Indian Penal Code. 
Three of these accused he sentenced to 
undergo rigorous imprisonment for a period 
of three months each; but on one person 
named Lal Singh, he passed a sentence 
of one month’s rigorous imprisonment only. 
The three convicts who had received the 
longer sentence, a sentence in itself on the 
face of it appealable, exercised their right 
of appeal to’ the Sessions Judge. On 
the 3rd of December 1915, the 
Sessions Judge quashed the convictions on 


. the merits and ordered the release of the 
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three convict appellants. Presumably infor- 
“mation of the success of this appeal reached 
the convict Lal Singh and stirred him up to 
make an effort. on his own behalf. It was 
not, however, until the 13th of December 
1915 that he wanaged to file in the Court of 
the Sessions Judge a petition, which on the 
face of it purports to be a petition of revision 
against his conviction and sentence. The 
Sessions Judge on the 14th of January 
1916 dismissed this application, giving as 
his reasons for doing so tbat it had been 
filed only three days before the expiry of tha 
sentence passed upon Lal Singh and that the 
latter: must be taken to have acquiesced in 
the sentencé. He noted on the petition also 
that, the sentence having now been fully 
served, it did not appear that any adequate 
purpose’ would be served by invoking the 
interference of this Court in the exercise of 
its revisional jurisdiction. Lal Singh now 
applies in revision to this Court against the 
order of the Sessions Judge. 

. It seems clear from an inspection of the 
record that if the Sessions Judge was 
right in acqnitting the three co-accused, 
then Lal Singh was also entitled to an 
acquittal on the merits. Taking a bread 
view of the case, I might be content to 
dispose of if by saying that the applicant 
appears to ba entitled in justice to an order of 
acquittal, and the fact of his having served 
his sentence does not necessarily in a case like 
the present make the interference of this 
Court futile. In view of the provisions of 
section 75 of the Indian Penal Code, to say 
nothing of other provisions of the law, it is a 
serious matter for an innocent man to 
have a conyiction under section 379 of the 
İndian Penal Code recorded against him 
and standing unreversed. I have really 
said enough to dispose of this application; but 
incidentally a question of considerable 
importance has been discussed, in respect 
to which I think it worth while to record my 
opinion. The question is whether Lal Singh 
had or had not a right eí appeal to the 
Sessions Judge against his conviction and 
sentence: J am of opinion that he had such 
а right of appeal. He certainly had unless 
the right conferred by section 408, Criminal 
Procedure Code, is taken away in respect of 
this accused by the subsequent section 413. 
That section is intended to restrict the right 
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of appeal by the exclusion of petty cases. 
The important words are those which provide 
that “there shall be no appeal ‘by a convicted 
person in cases in which à Court of Session 
or the District Magistrate or other Magistrate 
of the first class passes a sentence of imprison- 
ment not exceeding one month only, or of 
fine not exceeding fifty rupees only, or of 
whipping only.” It would have been easy 
for the Legislature to say that no appeal 
shall lie by a convicted person “upon whom 
or in whose case” such minor sentence has 
been passed. The wording of the section is 
certainly open to the interpretation that the 
Legislature intended that the right of appeal 
exercisable by a person who: has received 
an appealable sentence should carry with it 
a right of appeal also by any other person 
convicted at the same trial, even though that 
particular person may have received a 
sentence which, if it stood alone, would not 
have been appealable. This view has been 
taken by the Judicial Commissioner's Court 
in Oudh, though there seems to be some 
authority to the contrary in the Bombay 
High Court. The question ‘is clearly соп- 
nected with one which has been raised as tn 
operation of proviso (6) to section 408, 
Criminal Procedure Code. I believe ib now 
to be settled law in this Court thatifan 
Assistant Sessions Judge, trying two or more 
persons jointly, passes in respect of one of 
those persons a sentence of imprisonment for 
a term exceeding four years, the appeal of 
all the persons convicted at the same trial 
will lie to the High Court, even though 
the sentence passed upon some of these 
persons is far below the limit laid down by 
the proviso. It is worth while to point out 
that a different interpretation of section 413, 
Criminal Procedure Code, would involve a 
certain anomaly which may best be illustrat- 
ed by the facts of the present case. If the 
section in question were so interpreted as to 
deny to Lal Singh a right of appeal to the 
Sessions Judge, I think it*would certainly 
have been the duty of the Sessions Judge, 
when he accepted the appeals of the three 
men convicted at’ the same trial, to have. 
referred the case of Lal Singh at once to this 
Courtin order that this Court might do 
justice in the exercise of its revisional juris- 
diction. ‘The interpratation which I would 
put upon section 413, Criminal Procedure Code, 


r 
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has, therefore, this advantage that it renders 
- unnecessary theinterference of this Court in 
eases like the: present, I think, therefore, 
that Lal Singh had a right of appeal to the 
Coiirt of Session against his conviction and 
sentence in the presént case. From one 
point of view it is a circumstance against the 
admission of the present application, as the 
applitant had a remedy by way of appeal. 
On the other hand there is this consideration 
in the applicant’s favour, that he did 
present his petition to the Sessions Judge, 
before his sentence had expired and within 
the period of limitation prescribed for the 
presentation of a criminal appeal. The- 
Sessions Judge might, therefore, have dealt 
with that petition as an appeal and exercised- 
his powers so as to give prompt relief. 


For the reasons stated I am disposed to 
accept this applicationand I до so accord- 
ingly. I set aside the conviction and sen- 
tence in this case and record an order acquit- 
ting Lal Singh of the offence charged. As the, 
sentence has been served, there is no necessity 
to pass any further order. 


Application allowed. 


MADRAS HIGH COURT, 
FULL BENCH. ` 


Lerrers Parent APPEAL No. 240 оғ 1915. 
August 18, 1916. | 
Preseni:—Mr. Justice Oldfield, Mr. Justice 
Sadasiva Aiyar and Mr. Justice 
-Seshagiri Aiyar. 
EMPERORC--—A»rPELLANT 
° versus EC 
KARRI.VENKANNA PATRUDU— 


- . RESPONDENT. : | 

Criminal Procedure Code (Act V of 1898), s. 476, 
proceedings under, institution of, during pendency of 
suit—Compromise negotiations, statement in — Legal 
evidence—Material irregularity— Revision, jurisdiction 
of High Court in-—Civil Procedure Code (Act V of 
1908), s. 115—Charter Act, 1861, (24 Á: 26 Vic. с. 104); 
s. 15—Compromise, suggestion as to—Duty of Court. 

In the course of а conversation as to an intended 
compromise in Court, in which the Mursif took part, 
the plaintiff said that a certain Cheruvn was traceable 
in the plan filed. The compromise having. fallen 
through, the trial of the case was resumed and the 
plaintiff, having been put into the wituess-box, 
denied the existence of the Cheruvu, The Munsif 
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without waiting for the completion of the trial, insti- 
tuted proccedings against the plaintiff under sectiou 
476, Criminal Procedure Code, examined on oath the 
Pleaders of the parties who were prosont when the 
conversation'took place and sent tho plaintiff to the 
nearest Magistrate: : 

. Held, per curiam, that the High Court had power 
to intérfere, in revision only under section 115 of the 
Ciyil Procedure Code, with the order passed by the 
Munsif under section 476, Criminal Procedme Code. 
[p. 485, col. 2; p. 488, col. 2, p. 490, col. 2.] 

. Inve Chennana Goud, 26 M. 139; 2 Weir 197; 


` Emperor v. Muhammad. Khan, A. W. N. (1902) 202 and 


In the matter of the petition of Bhup Kunwar, А. W. N. 
(1904) 15; 26 A. 249; 1 Cr. L. J. 73, followed. 

* Per Oldfield and Sadasiva Aiyar, JJ. (Seshagirt 
Aiyar, J., dissenting).—Amn order undef section 476, 
Criminal Procedure Code, may be based on materials 
which have not been strictly made legal evidence, 
and, therefore, the order passed in this case on. state- 
ments made during compromise negotiations, supple- 
mented as it was by the evidence of two Plesdors, 
was not illegal. [p 487, col. 2; p. 490, col. 1.] 

` Baperam Surma v. Gouri Nath Dutt, 20 С. 474; 
Mulpuru Lakshinayya v. Sri Rajah Varadaraja Appu- 
тош, 17 Ind. Cas. 353; 12 M. L, Т, £61; 23 M. L. J. 624; 
(1912) M. W. N. 1193 and In те Kuchi Madar Labhai, 
10 Ind. Cas. 619; 10 M. L. T. 47; (1911).2 M. W..N. 9; 
21 M. L. J. 795; 12 Cr. L. J. 338, referred to. 

` Per Oldfield and Sadaswa Aiyar, JJ.—' The High 
Court's powers of superintendence under section 15 of 
ihe Charter Act should be invoked only in exeeptional 
eases and where irremediable wrong wonld he done 
but for such interference.[ p. 485, col. 2; p. 490, col. 2.] 

Palaniappa Chetti v. Annamalai Chetty, 27 M. 228; 
14 M. L. J. 74; 2 Weir 208; 1 Woir 786 and Samba. 
swa Aiyar v. Ganapathy Aiyar, 98 Ind. Cas. 664, 
referred t0. 

Per Oldfield, J. (Sadasiva Aiyaf, J., dubitante).— 
The sending by a Court of a witness to the Magis- 
trate before the judicíal proceedings are over is nota 
‘material’ irregularity so as to justify tho High Court's 
interference with an order passed under seotion 4706, 
Criminal Procedure Code. [ p. 486, col. 2; p 490,'col 1.] 

Emperor v. Rustomji Hormusji Tarwalla, 4" Bom. L. 
R. 778; Aiyakannu Pillai v. Emperor, 1 1nd. Cas. 697; 
39 M. 49; 19 MOL. 7. 42; 9 Cr. L.J. 41; 4 M; L, Т. 
404, Gendan “Singh v. Emperor, З C. L. J. 802; 3 Cr. 
L.4.303; and In ve Kolli Appiah, 13 Ind. Cas. 832; 
11 M. L. Т. 191, I3 Cr. 1. J. 144; (1912) M. W. N. 
400, explained and distinguished, 

*.Per-Ofdfield, Т. (1) —The sufficiency of evidence is 


` noba mattér which ‘can be considered under section. 


115 (c); Civil Procedure Code, except in so far as it 
can be shown that the evidence available is so weak as 
to be negligible and that the Court was unreasonable 
inacting on it. [p. 486, col. 1.] o 
(2) The applicability of the revisional powers of 
the High Court depends on the existence of material 
irregularity or illegality in the order sought to be re- 
vised, not on its possible consequences and the Court's 
use of its discretion in risking them. — [p. 486, col. 2.] 
(3) Proceedings under section 476, Criminal Pro. | 
cedure Code, are to take place when the Court is of 
opinion ‘that there ig ground for ‘enquiry’ and there is 
no justification for introducing the requirement that” 
this opinion shall have been formed on the whole 
of the evidence or at any particular stage in its: 
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production, An accused is not entitled to insist on 
all his evidence being taken in the substantive pro- 
ceeding before sanction is granted against him. For 
section 476, Criminal Procedure Code, postulates, not 
any decision by the Court that а case has been 
established even prima facie, but merely its adoption 
of an opinion that there is ground for enquiry. But 
it must be its opinion as distinguished from its 
mere surmise or assumption. In exercising its 
revisional powers, the High Court should satisfy 
itself that the order complained of was not passed on 
no evidence or perversely. But it cannot go further 
and attempt to fix the quantity or nature of the 
material on which the Court’s opinion is to be 
formed or restriot its exercise of the general dis- 
cretion which the Legislature has conferred on it, [pe 
487, col. 2; p. 488, col. 1.] 
` Per Sadasiva Аїуат, J.(1).—A Court should ordinarily 
wait till the whole evidence has been let in before 
taking proceedings under section 476, Criminal Proce- 
dure Code, though it cannot be laid down as an invari» 
ablerule that proceedings should be deferred till the 
conclusion of the case. A departure from the rule 
will not sustain an objection of ‘illegality’ or ‘want of 
jurisdiction’ under section 115, Civil Procedure Code, 
The sending by a Court of a witness to the Magis- 
trate before the judicial procéedings are over would 
be acting with impropriety, which means 'irregu. 
larity’ in all but exceptional cases. Whether such 
irregularity is a ‘material irregularity would de- 
end on the facts and circumstances of each case, 
5 489, col. 2; p. 490, col. 1.] 

(2) There is no objection to Judicial Officers suggest. 
ing compromises in suitable cases, though it is 
possible that a few lazy Judicial Officers might 
suggest them, not in order to do good to the litigants, 
but in order to save themselves the trouble of decid- 
ing suits in the regular course. [p. 490, col. 1.] 

Per Seshagiri Aiyar, J.—(1) A Civil Court acting 
under section 476, Criminal Procedure Code, cannot 
be regarded as a Criminal Court and its proceedings 
under the said section are revisable by the High 
Court under section 115, Civil Procedure Code. [p. 
490, col. 2; р. 491, col. 1.) 

(2) A Court is not warranted in taking action 
under section 476, Criminal Procedure Code, before 
the case is closed, though it cannot be said to be 
acting without jurisdiction in so acting. [p. 491, 
col, 2, - 

(3) A Court would be acting both illegally and 
with material irregularity if it imports into the 
consideration of the question, whether proceedings 
should be started under section 476, its knowledge 
of the preliminary conversation between the parties 
in attempted negotiations for a compromise. [p. 
491, col. 2.] 

- (4) Prosecutions under section 476, Criminal Pro- 
cedure Code, and sanctions ought not to be indulged 
in without coming to the conclusion that there are 
prima facie grounds to sustain a conviction. It is no 
consolation to the accused that he may be acquitted, 
if the evidence is insufficient. Before a person is 
asked to stand his trial, it must be fairly clear to 
the sanctioning authority that there is a probability 
of oe being had. [p. 491, col. 2; p. 492, 
col. 1. 

(5) If a Court is informed of the possibility of 
ап adjustment of the disputes between the parties, 
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ib isits duty to ask the parties and their Pleaders 
to retire for consultation and then take up other 
work Itis no part of its duty to exchange conversa- 
tions between the parties in & preliminary discussion - 
about the compromise. [p. 491, col. 2,] 


Appeal, under clause 15 of the Letters 
Patent, against the order of Mr. Justice 
Abdur Rahim, reported in 32 Ind. Саз, 
330, in Civil Revision Petition No. 466 of 
1915, preferred to ihe High Court to revise 
the order of the Court of the District Munsif, 
Peddapur, ir his proceedings, dated the 18th 
March 1915, in Original Suit No. 96 of 1914, 


FACTS of the case are set outin the 
judgment of Mr. Justice Sadasiva Aiyar and 
also in the judgments of the Division Bench 
reported as In re Karri Venkanna Patrudu (1). 

Mr. V. Ramesam, (Government Pleader), 
for the Appellant.— The Full Bench decisions 
of Caleutta, Allahabad and Bombay have 
decided that where a Civil Court acts under 
section 476, the remedy is by way of revision 
under section 115, Civil Procedure Code, 
and not under section 439, Criminal Proce- 
dure Code. 

[Sapasiva Alvar, J.— Is there any decision 
of this Court binding on us on this point? | 

The practice here too has been to apply 
under section 115. 

That granted, the 
whether there has been any irregular 
exercise of jurisdiction. I submit there is 
none. The prejudice, if any, is in the civil 
suit and could be rectified in appeal. 
Your Lordships should not interfere under 
the Charter Act except in extraordinary 
circumstances, ` I 

Mr. P. Chenchiah for Mr. T. Prakasam, for 
tbe Respondent.—1 submit that the sending 
of the petitioner to the nearest Magistrate 
under section 476, Criminal Procedure Code, 
before the civil case is closed, constitutes 
under section 115 (c), Civil Procedure Code, 
an irregular exercise of jurisdiction. 

Section 476 clearly contemplates that 
action under the section should be taken 
only after the case which gives rise to 
the criminal proceeding has termi- 
nated. The language of their Lordships 
in In те Narayanaswamy Naidu (2) "at or 
immediately after” supports my contention, 


only question is 


(1) 32 Ina. Cas. 330; 18 M.L. T. 591; 17 Or. L. J. 42, 
(2) 1Tnd. Cas. 228; 5 M. L. Т. 233 (F. В.); 9 Cr. L, 
J. 192; 19 M. L. J. 157; 82 M. 220 at p. 223, 
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I also rely on Gendan Singh v. Emperor 
(3); Emperor v. Rustomjt Hormusji Tarwalla 
(4) and In re Kolli Appiah (5). 


[Оррткер, J.—They are cases under 
section 439 of the Criminal Procedure Code. ] 

No doubt they are so. But they hold 
that the action of the Magistrate in 
acting under section 476 before the pro- 
ceedings аге closed, is premature and 
improper. By the word 'improper their 
Lordships mean  'improper exercise of 
jurisdiction.’ T'he words "irregular exercise 
of jurisdiction” are peculiar to section 
115 and were their Lordships dealing 
with the above cases under section 115, 
they . would have used the language in 
section 115 (c), 


Section 476 requires that there should be 
legal evidence before action is taken. The 
jnformal talk that took place before the 
case- was taken up, cannot be legal evi- 
dense against the petitioner. Section 478, 
Criminal Procedure Code, gives the Civil 
Court power to commit the party to 
Sessions. This clearly indicates that the 
powers given to the Civil Court are the 
powers of a Committing Magistrate and 
cannot be exercised till a prima facie 
case is established. The evidence before 
. the lower Court was not enough to 

establish a prima facie case against the 
petitioner. : 


Finally, I have been prejudiced by the 
action of the lower Court. 

[Огрғткгр, J.—The prejudice, if апу, is 
. in the civil suit and not in the proceed- 
ings under the section. ] 


It is not possible to make such.a dis- 
tinction. What affects the civil case is 
bound to affect the proceedings too, as 
the evidence on which -both are based 
is the same. Under section 479, the Court 
should bave the full materials of the case 
before it, when it initiates proceedings. 
But for the hasty action of the lower 
Court; it is quite possible that my other 


(8) 3 C. L. J. 302; 3 Cr. L. J. 308. 
4) 4 Bom. L. R. 778. 
(5) 13 Ind. Cas. 832; 11 M. L. T. 191; 13 Cr. L. J. 
144; (1012) M. W. N. 400. 
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witnesses would have spoken to the truth 
of my statement. 


[Orbrrgnp, J.—Did you offer any evidence 
at the preliminary trial to prove that your 
statement is trae? | 


I was never given a fair opportunity. 
During the preliminary enquiry I was only 
asked whether I made a certain state- 
ment to the Court or not; the action of 
the lower Court deterred witnesses from 
coming forward to support me. 


This із а proper case for your Lordships’ 
interference under the Charter Act. 


JUDGMENT, 


OLDFIELD, J.—It is not disputed that 
interference with the order of the District 
Munsif, granting sanction, can be justified 
only under section 115 с) of the Civil 
Procedure Code. Both the learned Judges 
have dealt with the case on that assumption, 
and it is, therefore, unnecessary to refer to 
authorities in support of it. Abdur Rahim, 
J., further referred to section 15 of the 
Charter Act, and something was said 
regarding it by accused’s Counsel. We have, 
however, been shown only опе reported 
саве, in which this Court proceeded under 
it in circumstances similar to those now 
in question: Palaniappa Chetti v. Anna» 
malai Chetty (6), and the facts in it were 
of a very special character. I, moreover, 
agree with Ayling, J., that our power of 
superintendence should be invoked only in 
exceptional cases; and this is not one. 
The question then is whether the District 
Munsif, in the words of section 115 (c), 
acted in passing this order illegally or 
with material irregularity in the exercise 
of his jurisdiction; and 1, therefore, note 
once for all that we are, in my opinion, 
at liberty to consider, not (as we might 
under section 439 of the Code of Criminal 
Procedure) whether his order is founded 
on a sound use of his discretion, but 
only whether it complies with the 


minimum requirements of the law, 


The facts need not be repeated, ag 
they have been stated fully in the judg- 


D 27 M. 228; 14 M. L. J. 74; 2 Woir 208; 1 Weir 
86. 


485 
I EMPEROR 0. KARRI VENKANNA PATRUDU, 


ments of the two learned Judges; and the 
arguments relied on here are with one 
exception stated fully in them. It is 
accordingly possible to deal shortly with 
‘the first two objections to the District 
Munsif’s order, that he had before him no 
evidence or insufficient evidence to justify 
it. Accused’s alleged false statement was 
that his land was never known by a 
particular name. The evidence to prove it 
false was that of two Pleaders, who heard 
him say shortly before that it was known 
by that name, their depositions to that 
‘effect having been recorded by the District 
Munsif at the preliminary enquiry which 
he held. Contra it is urged, first, that the 
District Munsif could not take action or 
even initiate & preliminary enquiry, until 
‘some legal evidence was before him, and 
that it^ was not sufficient for him to 
secure it afterwards. But this is supported 
by nothing in the section, is opposed to 
Baperam Surma у. бошт Nath Dutt (7) and 
is unreasonable, when, as here, the District 
Mansif himself heard the earlier statement 
made and merely recorded the Pleaders’ 
depositions in order to obtain legal 
evidence of the fact. Secondly, it is said 
that the earlier statement was privileged 
under section 126 of the Indian Evidence 
Act. This is not in accordance with the 
facts. For the statement was not made 
by accused to his Pleader in the'course of 
and for the purpose of his employment as 
such, but merely in the presence of his 
Pleader as well as those of his opponents 
and: of the District Munsif in the course 
of the conversation regarding compromise, in 
which the last mentioned appears to have 
offieiously and perhaps injudiciously taken 
part, 


Next, was the evidence sakont? The 
sufficiency of evidence is not a matter, 
which ean, in my opinion, be considered 
under section 115 (c), except in so far as 


jt can be shown that the evidence available. 


js so weak as to be negligible and that 
the Court was unreasonable in acting on 
“it. But that is not the case here, For 
in the absence . of direct evidence, which 
(as ‘Ayling, J., says) may in fact be avail. 
able at the trial, a previous contradictory 


‚ (7) 20 €. 474. 
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Statement by the deponent is as good a 
reason for distrusting his later deposition 
as can be imagined. It is said that there 
is no reason for assuming that the earlier 
statement was true and the later, which 
alone was on oath, was false; and na 
doubt there could be no assignment of 
perjury in the alternative, But the Court, 
which tries the case, will have to decide 
which statement is false with reference to ` 
the circumstances, if not to other direct 
evidence; and it is easily intelligible that 
the District Munsif found sufficient reason 
in those circumstances for holding that 
prima facie the false statement was that 
made on oath. It is for obvious reasons 
undesirable fo attempt in this Court to 
anticipate the course, which argument at 
any future trial may take; and I, there- 
fore, hold without farther discussion that 
the District Munsif had sufficient evidence- 
before him. 


The remaining objection is that ‘thie 
order of sanction was pussed before the 
conclusion of the trial, in -whieh the 
alleged false statement was made. The 
contention before the learned Judges was 
that an order so passed should be set 
aside, because the inevitable result would, 
as stated by Abdur Rahim,. J., be to 
keep away any other. witnesses, who 
might give valuable evidence, and in other 
ways impede a fair trial of the cause. 
Ayling, J., met this. by reference. to. the 
probability that any injustice, which the 
litigant might suffer, could be corrected 
on appeal. But with all respect I prefer 
the broader grounds that (1) the applica- 
bility of onr revisional powers depends on 
the existence of material irregularity or 
illegality in {һе order under consideration 
‘itself, not on its possible consequences and 
the Court’s use of its discretion in risking 
them and (2) the order cannot fairly be 
regarded as likely to deter other witnesses 
ihan those who had reason for apprehend- 
ing similar orders in their own cases, and 
their failure to give evidence would not 
be matter for regret. In connection with 
(2) it is to be observed that, even had 
the District Munsif reserved his order of 
sanction, until the judgment in accused’s 
suit had been delivered, the postponement 
would not have deprived that order of its 


е 
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‘deterrent effect on other litigants and 
witnesses before him. 

» The objection, thus failing in the form 
first referred to, has been taken before 
us in another, in which it merits fuller 
consideration, namely, that the passing 
of the sanction order before the Court 
has heard all the evidence, which the 
accused might adduce if the trial were 
completed, is not only ill-advised, but 
also illegitimate, becanse the Court might 
-change its opinion after hearing the 
whole. It is not shown that this argu- 
ment corresponds with any request to 


the District Munsif by the accused or his ` 


Pleader to postpone passing the sanction 
order, until all the witnesses had been 
examined. I, however, deal with the principle 
involved. It is supported by reference to 
general considerations and also to authorily, 
oo to Atyakannu Pillai v. Emperor 
8). 


The authorities relied on are Gendan Singh 
v. Emperor (3), Emperor у. Rustomii Hormusit 
Tarwolla (4), and In re Kolli Appiah (5). 
But in the first case the ground of deci- 
sion was not that the Court had not 
heard all the evidence to be adduced at 
the trial, but that an appeal against its 
decision at the trial was pending and the 
general objection to all these cases is that 
they relate to magisterial orders of sanc- 
tion and that, therefore, the wider provisions 
of section’ 439 of the Criminal Procedure 
Code, not those of section 115 (c) of the 


Civil Procedure Gode, with which we are ` 


concerned, were in question. These cases, 
therefore, afford no guidance. The argn- 
ment from <Acyakannu Pillai v. Emperor 
(8) also is inconclusive, because the ques- 
tion decided in that case was not, as here, 
at how early, but at how late a stage the 
Court's, powers under section 476 can be 
exercised, the objection being that their 
exercise had been deferred unduly after 
the judgment; and, though I am unwilling 
fo rely on implications from language 
used, when a different issue was under 
decision, it may be pointed out that the 
observations of Sankaran Nair, J., at page 


(8) 1 Ind. Cas. 597; 32 M. 49; 19 M. L. J. 42; 9 Or, 
D.J, 45 4 M. L, T. 404, 
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58* are at least consistent with the view 
that action may be taken at any time 
during the course of the trial. 


Turning to the merits, I observe that 
the argument derives no support from the 
wording of section 476. Proceedings there- 
under are to take place, when the Court 
is of. opinion that there is ground for 
enquiry"; and I do not feel entitled to 
introduce the requirement that tbis opinion 
shall have been formed on the whole of 
the evidence or ab any particular stage 
in its production. The opinion has to be 
supplemented by “any enquiry which may 
be necessary"; but that means only “neces- 


sary” in the reasonable and judicial 
‘exercise of the Court's discretion. It has 
in fact been held that no preliminary 


enquiry is necessary, even when there is 
no evidence on record contradicting the 
case, in respect of which sanction on a 
charge under section 211 of the Indian 
Penal Code has been granted, Bazeram 
Surma v. Gouri Nath Dutt (7); and that the 
enquiry need not be held in the presence 
of the accused and need not include ‘eross- 
examination by him of the witnesses, Chota 
байоо Peadah v. Bhoobun Chuckerbutty (9) 
and Queen- Empress v. Matabadal (10), approved 
in Abdul Ghafur v. Raza Husain (11). A 
fortiori, an accused is not entitled as of right to 
insist on all his evidence being taken in 
ihe substantive proceeding, before sanction 
is granted against him. And there is no- 
thing in the wording cf the section incon- 
sistent with this conclusion. For it pos- 
tulates, not any decision by the Court 
that a case has been established even prima 
facie, but merely its adoption of an opinion 
that there is ground for enquiry. No doubt 
that must be its opinion, as distinguished 
from its mere surmise or assumption; and 
we are accordingly entitled to satisfy our- 
selves that it has not acted onno evidence 
or perversely. But wecannot, on the view [ 
take, go furthér and attempt to fix the quantity 
or nature of the material, on which the 
Court’s opinion is to be formed, or restrict 


(9) 9 W. R. 8 Cr. 

(10) 15 A. 392; А. W. X. (1893) 146. 

(11) 13 Ind. Cas, 829; 34 A. 267; 9 A. L. J. 231 
18 Cr. L J. 141. 

*Page of 32 M.— Ed, 
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its exercise of the general discretion, which 
the Legislature has conferred, in the way 
proposed by the aceused. I, therefore, cannot 
accept the latter’s contention. 

I would allow the Letters Patent Appeal 
and restore the sanction order of the District 
Munaif. ` 

Sapasiva Atyar, J.—This Letters Patent 
Appeal is from the judgment of the learned 
Officiating Chief Justice who, differing from 
Mr. Justice Ayling, held that the District 
Munsif of Peddapuram ovght not to have 
sent the petitioner (appellant) to the nearest 
Magistrate under section 476 of the Criminal 
Procedure Code to be prosecuted on a charge 
of perjury. The learned Judge set asidethat 
order under section 115, Civil Procedure Code, 
and under section 15 ofthe Charter Act. The 
Government is the appellant before us. 

During the hearing of the appeal, I threw 
out. a strong suggestion that even when the 
Court taking proceedings under section 476 of 
the Criminal Procedure Code is a Civil Court, 
the proper section under which the High 
Court’s power of revision [see Ottupura Nara- 
yan Somayajipad, In те (12)] should be 
exercised is section 439 of the Criminal 
Procedure Code and not section 115, Civil 
Procedure Code. Till 1902, it was assumed, 
without question, that the revision of such 
proceedings (even when the proceedings 
were passed by a Civil Court) lay under 
section 439, Criminal Procedure Code. In 
that year, that eminent Judge, Sir Bashyam 
Iyengar, J., sitting as a single Judge, held 
[see In re Chennana Goud (13)] that he had 
no jurisdiction under sections 485 and 439 
of the Criminal Procedure Code to revise 
the criminal order in question before him 
in that case, which was an order granting 
sanction under section 195, Criminal Pro- 
cedure Ccde, and not an order under section 
476, Criminal Procedure Code. He then 
threw out the suggestion, that orders of a 
Civil Court passed under section 195, Crimi» 
nal Procedure Code, may be revised under 
section 622 of theold Civil Procedure Code 
corresponding to section 115 of the present 
Code. - Later decisions of this Court have 
held that against the order on an applieation 


(12) 3 Ind. Cas. 934, 33 M. 49; 6 M. L.T, 397 
(Е. В.); 19 M. L. J. 766; 10 Cr. L. J. 420 (F. B.). 
(13) 26 M. 139; 2 Weir, 197. 


INDIAN CASES. 


{1916 


for sanction under section 195, Criminal 
Procedure Code, successive applications . to 
higher Courts lay in the nature of successive 
appeals. However, the suggestion of that 
eminent Judge seems to have been accepted 
as a matter of practice even as regards 
orders passed by Civil Courts under section 
476, Criminal Procedure Code, though the 
question seems never to have been directly 
raised and decided in this Court by a Bench. 
In Allahabad also till December 1902, the 
practice was (as in Madras) to treat ap- 
plications for revision of proceedings of even 
Civil Courts, made under section 476 of the 
Criminal Procedure Code, as falling under ` 
section 439 of the Criminal Procedure Code 
and not section 622 of the Civil Procedure 
Code. But in that year Burkitt, J., sitting 
as а single Judge decided otherwise [ Emperor 
v. Muhammad Khan (14)], and in the case 
reported as In the matter of the petition of 
Bhup kunwar (15), the Chief Justice and 
Mr. Justice Blair (Justice Banerji 'dis- ' 
senting) followed in 1903 the opinion. of 
Burkitt, J. 

While the inclination of my mind is to 
agree with the dissenting judgment of 
Banerji, J., who pointed out that Courts- ` 
should be loath to depart from an established 
practice unless they are convinced that that 
practice has not the sanction of law and is 
grossly erroneous, I do not wish to re-consider 


` now the correctness ofthe decision in Inre 


Chennana Goud (13), as the long practice 
previous to 1902 was unsettled in that year 
and that unsettlement seems tohave given rise 
to another settled practice during the last 14 
years, ` 

Taking it then that this Court has power to 
interfere either: under section 115, Civil 
Procedure Code, or under section 15 of 
the Charter Act, the questions for deter- 
mination are: 

(1) Whether the order of the District 
Munsif was passed without jurisdiction or 
whether he acted illegally or with materidl 
irregularity in. the passing of that order; 
and 

(2) Whether if section 115, Civil Procedure 
Code, does notapply, itis a fit case of 
interference under section 15 of the Charter 
Act. ` 


(14) А. W. N. (1902) 202. —— 
(15) 26 A. 249; A. W. N. (1904) 15; 1 C. L, $, 78. 
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I might here conveniently set out the facts. 
The appellant was the 2nd plaintiff in Origi- 
nal Suit No. 96 of 1914 on the file of the 
District Munsif’s Court of  Peddapuram. 
‘When the case came on for hearing on 
the 15th or 16th March 1915, the 2nd 
plaintiff stated in the hearing . of the 
District Munsif during the course of com- 
promise negotiations, in the Court-house 
that his land was known as “Munnuruyari 
Cheruvu Istuva,” a statement which, if 
true, was, though not inconsistent with his 
claim to the exclusive right to the water 
of another tank put forward in the suit, 
a fact which the defence could fairly 
rely on as making their contentions 
more probable than the plaintiffs’ conten- 
tions. When the 2nd plaintiff was, how- 
ever, put into tke box on the 186 March 
(two or three days afterwards), he denied 
on solemn affirmation that his land. was 
known as "Munnuruvari Cheruvu Istuvu." 
As the District Munsif seems to have re. 
membered the contrary statement made by 
the 2nd plaintiff two or three days before 
that, he at once drew up proceedings under 
section 476, holding that there was ground 
for enquiry as to whether the 2nd plaint- 
iff had not been guilty of perjury in deny- 
ing as witness that the land was called 

Munnuruvari Cheruvu Istuva.” . 


І agree with Mr. Justice Abdur Rahim 
in the view that the District Munsif ought 
to have waited till the whole evidence had 
been let in before taking proceedings under 
section 476, as his action seems to have 
led the plaintiff’s Vakil to abandon the fur- 
ther conduct of the civil suit. But it was 
stated by the learned Government Pleader 
before us (and was notdenied on the other 
side) that the District Munsif's judgment 
against the plaintiffs has been set aside on 
appeal and the suit is now pending before 
a different District Munsif for a full and 
complete enquiry. It is, therefore, not neces- 
sary now to set aside the proceedings 
under section 476 on the ground that the 
conduct of the civil suit might seriously 
suffer though, no doubt, there is still some 
-danger of other witnesses ‘of the plaintiffs 
being scared away from giving evidence on 
that same point, that is, in support of 
2nd plaintiff’s denial. 

Jt is argued for the respondent that the 
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Judge ought not to hava used his know- 
ledge of what the 2n1 plaintiff had said 
during the compromise negotiations in arriv- 
ing at his conclusion that-there was a fair 
case for sending the 2nd plaintiff to the 
Magistrate. Lam not prepared to accept this 
contention. My views on this question have 
been set out by me in Mulpuru Lakshmayya ү. 
Sri Rajah Varadaraja Apparow (16), I also 
agree with the opinion of Ayling, J., in 
In re Kachi Madar Labhai (17) that the 
words of section 476 are very wide and 
that an order under it may be based on 
materials which have not been strictly made 
legal evidence. In the present case, more- 
over, the accused was sent to the Magis- 
trate after taking the evidence of two 
Vakils and it was, therefore, perfectly 
legal. 

Section 476 of the Criminal Procedure 
Code does not in terms state that the 
Court should not send а person to the 
Magistrate till it had taken the whole evi- 
dence and decided the judicial proceeding 
in the course of which the Court arrived 
at the opinion that there was ground for 
inquiring into any offence (referred to in 
section 195, Criminal Procedure Code) and 
committed before it or brought to its notice. 
It would, no doubt, be “improper” in most 
cases to do so. In exceptional cases, as 
where the perjury committed by the witness 
called for a party is so barefaced that the 
party himself represented at once to the 
Court that he did not mean to call further 
evidence in support of the perjured state- 
ment of his witness, the Court can, in my 
opinion, properly send the witness at once 
to the Magistrate. I cannot, therefore, accept 
that it should be an invariable rule that no 
proceedings under section 476, CriminalProce- 
dure Code, should be taken till the conolusion 
of the case. In Emperor v. Rustomji Hormusjt 
Tarwalla (4) the head-note runs: "It is not 
competent to a Magistrate to order the pro- 
secution of a witness for perjury while the 
рговеөейїпрз.................. are pending before 
him (the Magistrate)”, and this passage 
looks as if the decision intended to lay down 


(16) 17 Ind. Cas, 353; 12 M. L, T. 561; 23 M. L. J, 
624; (1912) M. W. N. 1193. 

(17) 10 Ind. 619; 10 M. L. T. 47; (1911) 2 M, W. N. 
9; 21 X. L. J. 195; 12 Cr, L. J. 823. 
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that the Magistrate had no jurisdiction to 
do so. The head-note is, however, mis- 
leading, as the body of the short judgment 
says merely that the order in that case 
was improper” and not incompetent. I 
am clear, therefore, that no objection on 
the ground of want of jurisdiction or on 
the ground that the District Munsif “acted 
illegally” under section 115, Civil Procedure 
Code, can be sustained in this case. Ї 
shall next consider the objection based on 
the District Munsif having acted with 
‘material irregularity.” I shall try to clear 
the ground in respect of two subsidiary 
matters, I am inclined to think that if 
the parties and Pleaders do not object, 
there is nothing’ improper in a Judicial 
Qfficer making suggestions in the matter 
of compromise negotiations made in his 
presence and that he does not thereby 
necessarily act against his duty asa Judge. 
I am not against Judicial Officers suggest- 
ing compromises in suitable cases though, 
of course, it is possible (as might be ex- 
pected) that a few lazy Judicial Officers 
might suggest them, not in order to do 
good to the litigants, but in order to save 
themselves the trouble of deciding suits in 
the regular course. The sending by a Court 
of a witness to the Magistrate before the 
judicial proceedings are over would be acting 
with impropriety, which I take to mean 
“irregularity”, in all but exceptional’ cases. 
Whether such irregularity was a “material 
irregularity” would depend on the facts and 
circumstances of each case. After anxious 
Gonsideration, 1 have come to the conclusion 
(though not without hesitation) that the 
irregularity committed by the District 
Munsif in this- ease cannot be called “mate- 
rial irregularity.” The respondent has nob 
alleged that һе was prepared with the 
evidence of other witnesses in the ‘suit to 
prove that ‘thé, Istuva was not known as 
Munnuruyari™ Cheruvu Istuva, the arguments 
put forward before us on,his behalf being 
all based on hypothetical surmises and not 
on any affidavits disclosing the existence of 
such evidence. - 


The prejudice to ilie conduct of the 
civil litigation (if the other three plaintiffs 
in the suit afe“unable: to conduct it on be- 
half of the respondent also) might be met 
by the stay of the criminal | 
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till the suit is decided, a stay which would, 
on proper cause being shown, no doubt be 
granted by the Magistrate himself or by 
this Court. | 

I have always held the view that in- 
terference under section 115, Civil Pro- 
cedure Code, should be very strictly exer- 
cised, having regard to the opinion of their 
Lordsbips of the Privy Council ia the well- 
known case of Amir Hassan Khan v. Sheo 
Baksh Singh (18), decided thirty years ago. If 
section 439 of the Criminal Procedure Code 
were held applicable to this case in revision, 
T would not have felt so much hesitation to 
interfere in revision. [Mr. Justice Ayling 
sitting with Mr. Justice Hannay seems to 
have interfered under section 439 of the 
Criminal Procedure Codeina similar case of 
Karnam Yellappa v. Emperor (19), the order 
revised having bean passed by ж Criminal 
Court}, 


As regards interference under section 15 
of the Charter Act, that section should be 
resorted to in practice only where irremedi- 
done but for such 
interference [see per Spencer, J. in Sambasiva 
Aiyar v. Ganapathy Atyar (20)] and I do not 
think this is such a case. 

I would, therefore, allow this appeal. 


SESHAGIRI ÅIYAR, J.—I respectfully dissent 
with 
my learned colleagues. . 

The facts of the case are not in dispute, 
Both the learned Judges have condemned 
the course adopted by the District Munsif. 
The only question is whether the proceedings. 
were tainted with material irregularity or 
illegality. | 

I do not feel inclined to ra-open the ques- 
tion whether a proceeding taken under section 
476 of the Code of Criminal Procedure by a 
Civil Court is not a criminal proceeding and’ 
as such revisable under section 439 of the 
Code of Criminal Prosedure by the High 
Court. In Caleutta, Allahabad and Madras, 
the practice is to entertain these applications 
on the civil side, Ramdin Ватта у. Sew Baksh 
Singh (21), In the matter of the petition of Bhup 


(18) 110.6 (Р. С.); 11 LA. 237; & Sur. Р.О. J; ` 
559; Ratiquo & Jackson's P. C. №, 83; 5 Ind, Dee,. 
(к. s) 760. 

(19) 4 Cr. L. Rviow. 387. 

(20) 23 Ind, Cas. 564. 

(21) 6 Ind. Cas. 473; 97 C, 714; 14 O, W. N. 806, ; 
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- promise was not brought about. 
&fter, when the case was called on, and the. 
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Kunwar -(15) and In re Chrnnana Gond 
(13). A Civil Court acting under section 476 
cannot be regarded as a Criminal Court, as 
under section 6 of the Code of Criminal Pro- 
cedure only the High Court, the Sessions 
Court and the Courts presided over by 
Magistrates are Criminal Courts. 


I do not propose to examine the case-law on 
the powers of the High Court under section 
115. Ihave'stated my conclusion in some 
of the recént judgments pronounced by me. 
The saying attributed to a great Common Law 
Judge that justice administered in the Equity 
Courts depends upon the conscience of him 
that administers it, is more than true of the 
powers exercised all over India under sec- 
tion 115. [tisa pity that the rights of the 
parties should be dependent upon such an 
uncertain consideration. But it is no use 
attempting to lay down abstract propositions 
under the circumstances. 


In my opinion, the procedure adopted by 
the District Munsif was highly improper. 
When the case was called on, the Pleaders 
and the parties were endeavouring to effect a 
compromise. I do not know whether the 
District. Munsif suggested ithimself. I shall 
fake it that he did not. In the course of the 
conversation, in which the Munsif seems to 
have taken part, the 2nd ‘plaintiff made a 
statement regarding the existence of a 
particular Cheruvu, and said that the Cheruvu 
was traceable in the plan filed. The com- 
Tbree days 


9nd plaintiff was in-the witness-box, he 
denied the existence of the Oheruvu. This 
put out the Munsif só much that he examined 
on oath the Pleaders who were present when 
the eonversation took place 3 days back and 
directed the proseeution of the 2nd plaintiff. 
I cannot conceive of a procedure | more 
calculated to defeat justice. But it is said 
we are not concerned with the result of the 
suit, but only with the question whether there 
were prima facie grounds for taking action 
under section 476. True. What are the 
materials on whieh the prosecution was 
directed?—the personal knowledge of the 
Munsif as to what tbe 2nd plaintiff said, and 
ihe not very consistent testimony of the two 
Pleaders. ‘It has to be remembered that 
the direction to take action is not based on 
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the final conclusion that the evidence of 
the 2nd plaintiff was false; because the other 
witnesses in the case were not examined at 
this stage. It was really and in effect a 
prosecution for having made two contradictory 
statements:—one in the casual conversation 
at the time of the suggested compromise and 
the other in the witness-box. I cannot help 
saying that the Munsif has failed to realise 
that until the case was closed, he must keep 
anopen mind, and should not try to prejudge 
the case or to terrorise the parties that appear 
before him. If he was anxious for a compro- 
mise or if he was informed of the possibility 
of.an adjustment of the disputes, it was -his 
duty to have asked the parties and their 
Pleaders to retire for consultation. His time 
ought to have been taken up with the dis- 
posal of other and more legitimate work. 1 
do not say that he ought not to have taken 
part at all in the conversation that was going 
on between the Pleaders. But I must say 
that if was по part of a Munsif’s duty to 
exchange conversations with the parties in a 
preliminary discussion about the compromise. 
In my opinion, the Munsif acted both illegal- 
ly and with material irregularity in import- 
ing into the consideration of the question 
his knowledge of the preliminary conversa- 
tion in the case. 

Iam of opinion that the action of the 
Munsif was highly irregular, for another 
reason. Under section 476 of the Code of 
Criminal Procedure, it has been held that 
the proceedings must be taken at or im- 
mediately after the termination of the trial 
of the suit or case: Atyakannu Pillai v. Emperor 
(8). Ido not think the Munsif was warrant- 
ed in taking action before the case was 
closed, although I do not wish to say that 
he had no jurisdiction to so act. It is for 
this reason, I take it, that it was held in 
Emperor v. Rustomji Hormusji Tarwalla (4) 
and In re Kolli Appiah (5) that the action 
should be regarded as improper, as it was pre- 
mature. 

The suggestion of the learned Government 
Pleader that it is uot necessary to have legal 
evidence to come to the conclusion that the 
accused has not spoken the truth, does not 
commend itself to me. Prosecutions of thia 
nature and sanction ought not to be indulged, 
in without coming to the conclusion. that 
there are‘prima facie grounds to sustain "w. 
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conviction. The consolation that the man 
may be acquitted if there is no further 
evidence and the statement that he is being 
afforded an opportunity to clear his character, 
are suggestions which I listen to with 
impatience. I do not know of the state of 
feeling in other countries, but in this country 
the direction or sanction to prosecute is 
regarded as one of the greatest humiliations 
to which a person can be subjected. It 
is no consolation to bim that he may he 
acquitted, if the evidence is insufficient. I 
am emphatically of opinion that before a 
person is asked to stand his trial, it must 
be fairly clear to the sanctioning authority 
that there isa probability of а conviction 
being had. Generally, subordinate Judicial 
Officers in this Presidency act in this view. 
Fortunately, for the administration of justice 
there are not many men who would 
have acted in the way this Munsif had done. 
Still it is necessary not only to express our 
condemnation of the course adopted, but to 
say that the action is vitiated by material 
irregularity and is illegal. 

І agree with Abdur Rahim, J., and am for 
setting aside the proceedings. 

In the view I have taken, it is nob neces. 
sary to say whether the Charter Act enlarges 
the powers givenunder section 115 of the 
Code of Civil Procedure or not. 

In the result, in accordance with the deci- 
sion of the majority, this Letters Patent 
Appeal is allowed. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Ormar Rererence No. 684 or 1916. 
September 23, 1916. 
Preseni;-—Mr. Justice Walsh. 
ABDUL AZIZ-——Accusgp—PETITIONER 
versus 
EMPEROR—Prosgeoptor— OPPOSITE PARTY, 
Criminial Procedure Code (Act V of 1898), s. 562— 
‚„ Reformatory Schools Асі (ҮШ of 1897), s. 81— 
Juvenile offender— Delivery to pavents-- Sureties, 
Section 31 of the Reformatory Schools Act (VIII of 
1897) extends very considerably the provisions of 
section 562, Criminal Procedure Code, which although 
later in date is a reproduction of earlier legislation, 
o and read with the definition of youthful offenders 
enables practically any Court in the case of an 
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offender under 15 years of age to deliver him to his 
parents with or without sureties for his future good 
behaviour. [p. 498, col. 1.] 

Criminal reference made by the District 
Magistrate, Jhansi, dated 16th of August 
1916. : 

JUDGMENT.— This case has been refer- 
red to the High Court under a misapprehen- 
Sion. А boy named Abdul Aziz was employ- 
ed apparently in an electrical workshop. He 
took a bicycle away belonging to one of the 
engineere, as he says, at the instance of 
another person who apparently laid some 
claim to it, and he, the accused, actually 
changed some of the parts, It wasa wicked 
theft, which was a very clumsy one. It was done 
in broad daylight: and the bicycle remained 
upon the premises although changes were 
made init, ‚ Every single witness called for 
the prosecution gave the boy а good character. 
The boy himself protested that he had been 
used as a tool and that he was not aware 
that he was engaged in a theft. In faet he 

‘objected to doing something to the bicycle on 
ihe ground that he might be implieated, and 
he said he was satisfied by the answers 
he got. It would not be fair to form any 
opinion as to whether this other person in 
the works was really the guilty party. L, there- 
fore, assume that this youth of fourteen did in 
fact yield to ‘temptation and commit a 
deliberate theft such as he has been 
convicted of. He is fourteen. It is quite clear 
that he was not alone in the transaction and, 
аз 1 have said, everybody gives him a good 

, character, When he was charged, the Magis- 
trate on the 24th of July referred the case to 
the District Magistrate for orders pointing out 
the age of the boy, and the District Magistrate 
sent it back to him todispose of in accordance 
with the directions laid down for dealing with 
juveniles. The Magistrate without making 
any reference to the law punished the accused 
by binding him over in his own recognizance 


of Rs. 50 and two sureties of Rs. 50 each 
for a period of опе year to appear 
and receive judgment when called 


upon, and in the meantime to be of good 
behaviour. The District Magistrate of 
Jhansi drew attention to the fact that section 
562 of the Code of Criminal Procedure did 
not apply, because the offence under section 
411, Indian Penal, Code, was not included 
therein being punishable by more than two 
years’ imprisonment, and at the instance of 
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the District Magistrate the Sessions Judge 
has referred it tothis Court. The explana- 
tion, which it is usual for the Magistrate res- 
ponsible for .the conviction to submit, 
simply says that he has nothing to say. 
Now it is quite true that section 562 is not 
applicable to this case, but section 31 of Act 
VIII of 1897, read with the definition of 
youthful offenders, enables practically any 
Court, at any rate concerned in this matter, in 
the case of an offender under fifteen, to 
deliver him to his parents with or without 
sureties for his future good behaviour. It is 
to be regretted that the existence of this sec- 
‘tion should apparently be unknown, although 
the Act has been in existence for nineteen years, 
to either the District Magistrate or to the Ses- 
sions Judge in this particular case. It is a 
little odd that the Magistrate himself did not 
refer to it, and possibly he acted under it 
without being aware of the reference and 
where it was to be found. It cleary extends 
very considerably the provisions of section 
562 of the Code of Criminal Procedure, which 
although later in date is a reproduction of 
earlier legislation. Ths case must go back to 
the Magistrate who tried the case with the 
following direction:—If he dlready has two 
sureties of Rs. 50 each which are satisfac- 
tory to him his order. will stand. On the 
other hand if nothing has been done, 
I modify the order by cancelling 
the provision for a surety by the boy him- 
self, and direct that he bedelivered to such 
person as the Magistrate finds to come within 
the description of clause (b) of sub-section 
(1) of section 31 of Act VIII of 1897, on the 
condition that such „person shall execute a 
bond for the sum of Ks. 50 with one addi- 
tional surety of Rs. 50 to be responsible for 
his good behaviour for twelve months. 
Order modified. 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 190 oz 1916. 
March 27, 1916. 

Present: —Mr. Justice Chevis. 

RAM LAL—Acousep—Panitioner 
versus 
EMPEROR—Prosecoror— Opposite PARTY, 

Penal Code (Act XLV of 1860), s. 342—Civil Pro. 
cedure Code (Act V of 1908), s. 185— Wrongful con- 
finement— Execution of decree—Arrest of judgment. 
debtor—Protection arhile returning from Court— 
Liability of Court officer to punishment. 

A decree-holder is guilty of an offence under sea 
tion 342 of the Indian Penal Code, if he causes arrest 
of the judgment-debtor while he is returning from 
Court under circumstances mentioned in section 135 
of his Civil Procedure Code, and the Court officor 
who arrests or makes over the warrant of arrest to 
his subordinate for compliance is also guilty of the 
offence. [p. 494, col. 2.] 

The fact that the judgment-debtor when returning 
from Court stopped inthe way to get a petition 
written for him by a petition-writer, does not deprive 
him of the protection afforded to him by law. fp. 
494. col. 2.] 


Case reported by the District Magistrate, 
Shahpur District, with his letter No. 14 Cr., 
dated the 17th January 1916, under section 
433 of the Criminal Procedure Code. 


"GROUNDS.—I agree with the learned 
Magistrate in the finding on the facts except 
in one point. 


I find it proved that the complainant, 
against whom Ram Lal accused held a decree 
for a sum of Rs. 59-13-0, was arrested in 
execution of that deeree while getting a 
petition written by а petition-writer іп 
Khushab, that at the time the complainant 
had just returned from the Court of the 
Munsif at Shahpur where he had gone to 
show cause against an application made to 
the Munsif by Ram Lal for sanction to the 
prosecution of the complainant under section 
186, Indian Penal Code, for an offence alleged 
to have been committed by the complainant 
in connection with previous execution proceed- 
ings in the same case. 


The complainant’s home is in Mardwal in 
the Salt Range, he is an Awanand I may 


-refer to what is a matter of common know- 


ledge that Hindus of towns in this district 
would be afraid to go to an Awan’s own 
village to execute a decree against him. 

The accused Ram Lal had’ deliberately 
arranged to have the complainant arrested 
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in execution of his warrant of arrest, as the 
complainant: came to Khushab on return 
from the Murnsifs Court. Ram Lal- had 
been himself at the Munsif’s Court andso 
knew complainant had “come from there. 
Ram Lal has been sentenced to а month's 
imprisonment under section 342, Indian Penal 
Code, on the ground that the arrest was 
illegal, the complainant being at the time 
protected from arrest under section 134, 
Civil Procedure Code. 


-It is open to argument whether the com- 
plainant’s protection had or had not ceased 
on account of his having engaged in Khu: 
shab in business not connected with his 
return to his home. On the whole I agree 
with the léarned Magistrate that the mere 
. fact that the complainant had stopped to 
Have a petition written on the way does 
not deprive him of the protection. He did 
not go out- of his way at any rate for 
more than a few yards as he was bound 
to pass: very near the Tahsil on his way 
from Shahpur to Mardwal. 

“Section 342 renders liable to punishment 


any one who wrongfully confines, and on the- 


findings the accused Ram Lal caused the 
“wrongful confinement of the complainant 
by getting his warrant’ executed, 


But, firstly, there is no reason to think 
that he: was knowingly acting wrongfully 
and secondly, he is deserving of much sym- 
pathy as he has been trying to get his 
decree executed for over two years past; he 
dare not goto the complainant’s village to 
get it executed and Sardar Ali was not in 
any way prevented by this arrest from 
appearance before the Munsif’s Court in 
the proceedings for which he had gone, nor 
was he prejudiced in’ any such proceedings. 

- A:legal point is raised before “me that the 
Munsif had no jurisdiction in the matter 
of the application pending: before him, and 
liimself held that he had no jurisüibtion, so 
that on this ground section 185, Civil 
Procedure Code, does. not apply. I cannot 


think his is anything more than-a quibble. 
and he had jurisdiction to hear the applica- - 


tion, though hə may have had no jurisdiction 
to interfere. aoe 

1 think Ram Lal ought not to be sent 
to prison and. ought to have only a nominal 
sentence. + 
“The other accused Surat Singh is the 
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Naib sheriff at Khushab; he did not. make 
the arrest but merely made over the war- 
rant to a баі at the decree-holder’s request. 
He may have known that the judgment- 
debtor was on his way . back from the 
Courtand I agree with the finding that he 
did know the circumstance. But he too 
deserves only a nominal sentance. I submit 
the case to the Chief Court with a reeom: 
mendation that the sentences be reduced if 
that Court is of opinion that the convictions 
should be maintained. 

Mr. Mukand Lal Puri, for the Complainant. 

Mr. Nanak Chand, for the Accused. 

ORDER.—The facts are given in the 
judgment of the Magistrate, who has con- 
vieted under section 342, Indian Penal Code, 
and sentenced Ram Lal to .one month's 
rigorous imprisonment and Surat Singh to a 
fine of Rs. 10. 

The learned District Magistrate who has 
forwarded the case to this Court is doubtful 
if the convictions should be maintained. I 
see no reason to hold thatthe complainant 
had lost the protection of section 185 (2), 
Civil Procedure Code, by stopping on his 
way home to have a petition written. To 
do so did not take him more thana few 
yards out of his way or delay him for any 
considerable time. I consider, therefore, that 
he should be regarded as still returning from 
Court at the time of his arrest. 

The finding of the Magistrate that both 


:Ram Lal and Surat Singh knewthat com- 


plainant was returning home from Court із 
clear, and I see no reason to question ib, 
For Surat Singh it is urged that the finding 
is based ona statement of the co-accused, 
which is not admissible in evidence. But 
as the Magistrate points out .Surit Singh 
did not deny this statement, but only said he 
did not remember if the facts were as stated 
by the co-accused, во I see no reason to doubt 
the correctness of the finding. Then for 
Surat Singh it is urged that he did not 
himself arrest complainant. But at all events 
he handed over the warrant for service and 
so caused the arrest. 

In the ease of Surat Singh I decline to 
interfere. If he did not know the law he 
should have done so. The fine is not a heavy 
one, and will be a useful lesson to him. It 
is urged that the conviction may entail his 
dismissal from Government service, but if 
this case is the only thing against him I 
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do not think it at all likely that he will be 
dismissed. , 

Аз to Ram Lal I agree with the District 
Magistrate that there are extenuating cir- 
cumstances. The complainant was evading 
execution of a decree, and Ram Lal was 
only trying to get his money. Ram Lal 
was released on bail the day after his con- 
yiction, so he has undergone two days’ 
imprisonment. I'reduee the sentence in his 
case to the amount of imprisonment already 
undergone and a fine of Rs, 20 orin 
default of payment of fine further rigorous 
imprisonment for one week, 


- I allow one week for payment of the fine. 
Sentence reduced, 


ALLAHABAD HIGH COURT. 
CRIMINAL Reserence No. 389 or 1916, 
June 17, 1916. 
<. Em :—Mr. Justica Walsh. 
‚. SRI DEO. AND ANOTHER—ÀCCUSED — 
PETITIONER 
VETSUS 


EMPEROR-—Paossceron— Opposite PARTY. 

` Criminal Procedure Code (Act V оў 1898), ss. 107, 
118, 145— Proceedings taken under s. 145—Order under 
з. 107, whether can be made in such proceedings. 

In a proceeding taken under section 145, Criminal 
Procedure Code, an order cannot be made under 
section 107 of the Code, inasmuch as such an order 
can only be made after compliance with the pro- 
visions of the sections which follow upon section 107. 
Ep. 496, col. 1.] 

Criminal reference made 


Judge, Budaun. 


JUDGMENT.-— This case has been very 
properly referred to the High Court by the 
Sessions Judge of Budaun under section 438 
of the Code of Criminal Procedure. The 
matter came before him by way of an 
application’ for revision under section 435 
of the Code of ‘Criminal Procedure of an order 
of a first class Magistrate. 


by the Sessions 


There was a dispute about the possession - 


of a house between two persons, Sahib Lal and 
Babu Lal of the one part and two other per- 
sons Sri Deo and Kishen Lal of the other part. 
The Magistrate instituted proceedings under 
section 145 of the Code of Oriminal Pro- 
cedure. He decided in favour of the first 
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party and declared them entitled to posses- 
sion under section. 145. He then found that 
there was-a fear of disturbance on behalf of 
the second party, and ordered each of them 
to execute а bond of Rs, 200 each and to 
finda further surety of Rs. 200 each to 
kesp the peace for one year and in default 
to undergo simple imprisonment. 

There is nothing in section 145 or in any 
section of the Code relating to proceedings 
thereunder to justify such an order. In- 
formation that a dispute is likely to cause 
a breach of the peace is one of the conditions 
precedent for proceedings under the section, 


, but the Magistrate cannot in such proceedings 


make any order not provided for by the sec- 
tion. The Sessions Judge on the matter 
coming up before him called upon the Magis- 
trate to afford an explanation. 

The Magistrate has cited ‘a number of 
cases, but none of them are applicable. The 
most that they decide is that proceedings 


` шау be taken either under section 107/118 


or under section 145. But that does not 
justify an order being made under one section 
in а proceedingcaken- under another. The 
net result of the Magistrate’s order would 
seem to be that it does not really matter 
under what section the proceedings are 
brought; if there is any fear of disturbance, 
the Magistrate can exercise his powers of 
binding over some one. 

I should not have troubled to discuss this 
question at any length, if I did not find some 
reason, for thinking that the powers con- 
ferred upon Magistrates to make orders 
under sections 107, 110 and 145 are 


_ exercised with considerable levity, and with 


insufficient regard for the technical and, 
restricted- provisions of- the Code, and for 
the necessity for treating such proceedings 
with the same care and the same insistence 
upon careful proof of the precise matters 
alleged and comprised in the charge against 
a party, as. in any other judicial criminal 
proceeding. 

The Sessions Judge quite properly has 
himself raised the preliminary , question 
whether having regard to the provisions of 
section 435, sub-section (3), of the Code of 
Criminal Procedure an order under Chapter 
XII, which includes section 145, can properly 
be referred to this Court at all. I agree with 
his view that the order in this case binding 
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over the second party is not an order under 
section 145. It is an order made wholly 
‘It is an order which 
could be made, asis generally said, under 
section 107, but which is more accurately 
“described as an order under section 118 in 
respect of matters comprised in section 107, 
Such an order ean only be ‘made after com- 
pliance with the provisions ‘of the sections 
which follow upon section 107, which was 
not done. 

The order of the Magistrate, not being 
within section 435 (8) of the Code of 
Criminal Procedure, was properly referred to 
this Court. . : 

The order directing Sri Deo and Kishen 
Lal to give security and all consequential 
directions contained in that order must be 
set aside, and I order accordingly. 

: - Order accordingly. 


° 


PATNA HIGH COURT. 
CRIMINAL Reverence No. 8 or 1916. 
April 28, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Jwala Prasad. 
MARKANDAR GENDA-—APPLICANT 

. : versus 
EMPEROR-— Opposite PARTY, 

. Criminal Procedure Code (Act Y of 1898), ss. 123, 
397—Sentence of imprisonment, imprisonment for 
failure to furnish security, whether amounts to— 
Imprisonment under в, 123, object of. _ 

Imprisonment on account of failure to furnish 
security for good behaviour is not a sentence of 
imprisonment within the meaning of section 397, 
Criminal Procedure Code. 

The object of detaining men in prison under 
section 123 of the Code of Criminal Procedure is to 
control their conduct for a certain period, and this 
object is attained equally well ifa, subsequent sen- 
tence of imprisonment under section 225B, Penal 
Code is made to run concurrently with imprisonment 
under the section. 


Criminal reference against an order of | 


the Sub-Divisional Officer, Bargarh, dated 
the 3lst March 1916. 

JUDGMENT.—In this case two men were 
committed to prison in consequence of their 
failure to furnish security for good be- 
haviour. On the way to prison they escaped. 
They were re-arrested and convicted under 
section 225B of the Indian Pensl Code 
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three months’ rigorous 
The Magistrate who 
tried the case directed the sentences to 
take effect after the expiry of the im- 
prisonment which they were suffering in 
consequence of their failure to furnish 
security. The question whether imprison- 
ment under an order passed under section 
123 of the Code of . Criminal Procedure 
is а sentence of imprisonment within the 
meaning of section 397 of the | Code of 
Criminal Procedure, has been the subject of 
several rulings. The Bombay, Madras and 
Punjab Courts hold that imprisonment on 
account of failure to furnish security for good 
behaviour is not a sentence of imprisonment 
within the meaning of section 897, while 
the Allahabad High Court holds the con- 
trary. 
Bombay, Madras and Punjab Courts, and 
we understand that it is in accordance 
with the practice hitherto prevailing in this 
Province. We think that the sentence of 
imprisonment inflicted under section 225B 
should have been ordered: to run con- 
currently with the imprisonment which tke 
men were then undergoing. The object of 
detaining men in prison under section 123 
of the Code of Criminal Procedure is to 
control their conduct for a certain period, 
and this object is attained equally well if 
the subsequent sentence of imprisonment is 
made to run concurrently with the other 
imprisonment. We, therefore, direct that tha 
sentences of three months’ rigorous imprison- 
ment imposed upon Markandar Genda and 
Beda Genda under section 225B by the 
Snb-Divisional Officer shall run concurrently 
with the imprisonment which they are 
undergoing under section 123 of the Code of 
Criminal Procedure. 


and sentenced to 
imprisonment apiece. 


Order modified. 


P4 


We prefer the view taken by the. 


P 
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ANNAMALI CHETTY 0. M. L, R. М, LUTCHMAN CHETTY, 


LOWER BURMA CHIEF COURT, 
First Отуп AprgAL No, 14 or 1915. 
June 19, 1916. 

Present :—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
ANNAMALI CHETTY AND oruzrs— 
PrAINTIFFS— APPBLLANTS 
versus 


M. L. R. M. LUTOHMAN ОНЕТТҮ 


AND OTHERS — DEFENDANTS-— RESPONDENTa., 

Limitation Act (IX of 1905), Sch. T, rts. 57, 60, 115 
,— Thavanai account’, meaning of—Nattukotai Chetties 
— Custom as to money-lending transactions — Limitation 
° applicable to such accounts. š 

The relationship between parties to a thavanai 
account is that of lender and borrower; the loan 
is made for a fixed and certain period of two 
` months at a rate of interest which is fixed weekly 
by members of the Chetty community for trans- 
actions which may be entered into during the 
ensuing week; the lender cannot demand repayment 
before the end of the two months for which he 
has lent the money; if he does not demand it at 
such time and the borrower does not elect to repay 
it then, the loan is taken to be intended for another 
full two months at the rate of interest fixed by the 
weekly meeting’ of -the community for the then 
period and so on until the money is repaid. 
col. 2; p. 498, сої. 1.] 

A suit for money lent on a thavanai account ів 
governed by Article 57 and not by Article 60 or 115 
of the Limitation Act, time running from the time 
when the money was lent. Article 60 does not apply 
to such ‘transactions because the money is not pay- 
able on demand according to the legal meaning of 
the terms. [p. 498, col. 1.] 


Mr. Doctor, for the Appellanta. 
Mr. Ohari, for Respondent. No. 2. 


JUDGMENT.—In the original plaint the 
suit was described as а "suit to recover 
` Rs. 0,806.9.3, due om /havana? account,” It 
was stated in it that prior to the 13th March 
1911, the defendants (the firm of M. L. R. M. 


А.) had borrowed from the plaintiffs certain: 


moneys on thavanat account, which was an 
account with two-monthly rests: that on the 
above date the old account was oredited in 
the defendants’ books with all principal 
and interest due up to that date, and a fresh 
account was opened: showing the amount 
then due to the plaintiffs, a statement of the 
amount being sent to them. 

The amount claimed in the suit was for 
that amount, plus interest at the thavanaz 
rate from the above-mentioned date. The 
cause of action was stated to have arisen on 
the expiry of two months from the same date. 

The plaint was allowed to be amended, and 
inthe amended plaint the statements were 


32 


„оп the: ordinary thavanai terms 
[p. 497, ` 


- to the бес that, about 15 years previously 


the plainiffs_appointed the defendant firm 
their agents for the purpose of lending out 
moneys for then on a commission for their 
services, and seri them moneys for invest- 
ment which they lent to themselves on a 
thavanat account. On the 13th March 1911, 
there was, according to «pies of entries in 
the defendant firm’s book, Жа, 5,749-8-6 due 
to the plaintiffs on that account, The cause 
of action was in this plaint stated to have 
arisen on the dissolution of the defendant 
firm in 1910. 

The suit was instituted on the 6th 
November 1912. The propriety of the 
order allowing such an amendment or altera. 
tion of the plaint is open to question, but 
this matter is immaterial, since the evidence 
failed to prove any case of agency as alleged 
in the amended point. 


]t is clear that the defendant firm had at 
some time received money from the plaintiffs 
prevalent 
amongst Chetty firms. Š 


When the case came before us, first it 
was argued for the plaintiffs that the 
Article of the Limitation Act applicable to 
the case was Article 60 of the Ist Schedale, 
as being а suit for money deposited under 
ап agreement that it shall be payable on 
demand, or in the alternative that Article 
115 applied. This last Article governs a spit 
for eompensation for the breach of any 
contract, express or implied, not in writing 
registered and not specifically provided for 
elsewhere in the Schedule. 


The evidence аз to the terms of the 
thavanat contract between Chetties being 
meagre, we called for further evidence as to 
these terms from Chetties unconnected with 
the case · A number of representatives of 
different firms have been examined. Their 
evidence leaves no doubt that the relation- 
ship between the parties to a thavanad 
transaction is that of lender and borrower ; 
that the loan is made for afixed and certain 
period of two months at a rate of interest 
which is fixed weekly by members of the 
Chetty community for transactions which 
may. be entered into during the ensuing week; 
that the lender cannot demand repayment 
before the end of the two months for which 
he has lent the money; that if he does not 
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demand it at such time and the frower 
does not elect to repay it then, #16 loan is 


taken to be extended for апор full two 
months at the rate of interest-fixed by the 
weekly meeting of the comunity for the 
then period, and so оп х1 the money is 
repaid. Pa 

It has been argue for the plaintiffs that 
under such circumstances each renewal must 
be regarded as aa pahal inking a fresh loan, and 
that limitatio only begins fo run against 
the lender from the start of the last renewal, 
but the jefms on which the loan is made аге 
those sdopted initially and they apply even 
when nothing is said or done on either side. 
We cannot accede to the argument that a 
new contract is made af the start of each 
ihavanet period during which the borrower 
holds the money lent. 

Article 60 cannot apply, because the 
money is not payable on demand according 
to the legal meaning of the terms. 

It is difficult to see how Article 115 
could in any case apply, but it certainly 
does not do soif some other Article applies. 

It appears to us that Article 57, which 
governs a suit for money lent, applies, and 
the limitation period began to run from the 
time when the money was lent. 

There is no evidence in this case as to 
when the money was lent. The earliest 
extracts from the defendants’ accounts 
produced show that the account was in 
existence in July 1907, but it does not show, 
and it would not in any case be sufficient 
to show, that the money was lent then. 

We hold that the dismissal of the suit on 
the ground that the plaintiffs failed to prove 
that their suit was brought within the period 
of limitation applicable to it was correct. 

The appeal is dismissed with costs payable 
to the 2nd defendant only, he being the only 
respondent who appeared by Advocate. 

Appeal dismissed, 
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PATNA HIGH COURT. 
Seconp Civiu Appoat No. 635 or 1914. 
April 14, 1916. 
"Present; —Mr. Justice Mullick. 
A. B. OHEODITT 1 —APPELLANT 
versus 
QUADRESS— RESPONDENT, 

Bengal Tenancy Act (VIII B. О. of 1885), s. 65 —Road. 
cess—Rent—Decree for road-cess~Purchaser in ewecu- 
tion of decree for road-cess—Priority over mortgagee — 
Mortgage. 

The definition of rent in the Bengal Tenancy Act 
includes road-cess and therefore under section 65 of 
the Act a deoree for road-cess is a first charge upon 
the tenure. [p. 499, col. 1.] 


An auction-purchaser in execution of a deoree for 
road-cess has a title paramount toa mortgagee of 
the tenure. [р. 499, col. 1.) 

Second appeal from a decision of the 
District Judge, Bhagalpur, dated the 26th 
January 1914, confirming that of the 
Officiating Subordinate Judge of Bhagalpur, 
dated the 28th February 1918. 


Mr. Susil Madhav Mullick, for the Appel- 
lant. 


Mr. Lalit Mohan Ghose (for Mr. 
Chandra Sinha), for the Respondent. 


JUDGMENT.—This isa mortgage suit. 
The original mortgagors were (7) defendant 
No. 3, (i) the daughter of defendant No. 3, 
now deceased, whose interest is said to have 
devolved upon defendant No. 1, and (йй) 


Naresh 


defendant No. 2, the daughter of the sister 


of defendant No.3. The property is said to 
have been the property cf one Nainbati 
Ojhain, who was the step-mother of the 
father of defendant No. 8. 


` The Subordinate Judge who tried the suit 
in the first instance has not adjudicated upon 
the respective titles of defendant No. 1, defend- 
ant No. 2 and defendant No.3. He considers 
if immaterial to determine whether defend- 
ant No. 3 was the sole owner of the 
mortgaged properties or whether defendants 
Nos. 1 and 2 have any interest therein. 
Defendant No. 4 is ‘interested only in a 
piece of brahmottar land measuring 15 bighas 
comprised in the mortgage. He is admit- 
tedly the proprietor of the estate within 
which that brahmottar is situate and he, in 
execution of a decree for road-cess, obtained 
3 alone, brought 
the brahmottar to sale and purchased it 
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himself in December 1904, that is, three 
years after the mortgage. The plaintiff 
mortgagor brought his suit not only against 
defendants Nos. 1, 2 and 3 but also against 
defendant No. 4 and both Courts below 
have given a decree for sale against all the 
‘defendants. The defendant No. 4 main- 
tained that he was not a necessary party to 
the suitand that by virtue of his auction 
purchase he had obtained a title paramount, 
but that plea was rejected by both Courts, 
and hence the present second appeal by 
him. 

The only point argued is, whether 
or not the auetion.purchase of defend- 
ant No. 4 э gave him a title 
paramount to the mortgage. It is clear 
from the definition of rent in the Bengal 
Tenancy Act that rent includes road-cess 
and, therefore, uuder section 65a decree 
for road-cess is a first charge проп the 
tenure. The provisions of sections 47, t4 
(A) ard 64 (B) of the Road Cess Act 
(IX В. C. of 1880) also support this view. 
That also has been held to be the law in 
"Nobin Chand Nuskar у. Bansenath Paramanick 
(1). The defendant No. 4 obtained his 
tenure at the auction sale free from 
encumbrances and is not affected by the 
mortgage charge. The decree, therefore, 
in the mortgage suit will be limited only 
to defendants Nos. 1, 2 and 3, and defend- 
.ant No. 4 will be dismissed from the suit 
with costs in all Courts. The appeal 
succeeds and is decreed without costs, as 
nobody appears for the respondents. 


Appeal decreed. 


(1) 21 С. 722; 10 Ind, Deo. (N. s.) 1112. 


PRIVY COUNCIL, 
APPEAL FROM CALOUTTA Hien Court. 
November 2, 1915. 
Present:;—V iseount Haldane, Lord Parmoor, 
Lord Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 
RAVANESHWAR PRASAD SINGH— 
~ DEgFENDANT— ÀPPZLLANT 
versus 


CHANDI PRASAD SINGH AND OTHERS— 


PrAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), О. XLI, r. 33— 
Appellate Court, power of, to make order to do 
justice—Hindu Law — Widow — Alienation — Legal 
necessity—Burden of proof—Presumption from lapse 
of time— Proof that. expenses could not be met from 
income — Payment of full price, whether justifies sale. 

If in a suit one or other of the plaintiffs is entitled 
to the property by succession, the suit should not 
be dismissed because one of the plaintiffs alone has 
failed to make out a title, particularly when us а 
result of the dismissal of the suit, the right of the 
co-plaintifis would be barred. In such a caso the 
Appellate Court should act under the provisions of 
Order XLI, rule 33. 

It is for the transferee from a Hiudu widow to 
establish either that there was legal necessity iu 
fact for the borrowings, or thut from sufficient 
enquiries made he honestly believed that there was 
such necessity. Lapse of time does not affect such 
a matter, except in so far as it might give rise to а 
presumption arising from the scanty proof offered. 

Itis not sufficient to ostablish that there were 
litigations and expenses must have been incurred. 
It. must be shown that the expenses could not have 
been met from the income of the estate, that they 
were reasonable, and what they were. 

If thero be no legal necessity, the fact that the 
ful price was paid, does uot justify a sale by u 
Hindu widow. 


Appeal froma judgment aud decree of the 
Caleutta High Court, dated 29th March 
1911, reported as 12 Ind, Cas. 931, modifying 
the decree of the Subordinate Judge of 


. Monghyr, dated 14th April 1909. 


FACTS appear from the judgment of the 
Caleutta High Court reported as 12 Ind. Cas. 
931. 

The dispute was with reference to a 
zamindart which formerly belonged to one 
Tekait Fatteh Narayan Singh. He died in 
1868, leaving three widows. 


A posthumous son was born to his wife, 
Durga Kumari, some months after his death. 
The child having died within two years, Darga 
Kumari succeeded to the estate as his sole 
heir. She alienated various portions of the 
estate to several persons, among whom 
was the grandfather of the defendant, 
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Maharaja Jaimangal Singh. Plaintiffs sued 
as the reversioners of the last owner for 
possession of all the properties, impeaching 
the alienations as beyond the competence of 
the widow. It was alleged that there was 
a family as well asa local custom governing 
the succession to the estate, which devolved 
on the eldest male member of the senior 
branch known as the Tekait. Defendant 
- denied the custom and pleaded inter alia 
that the alienations were justified by a legal 
necessity and were made for consideration, 
in good faith and after due enquiry as to 
the existence of the necessity. The Sub- 
ordinate Judge found that there was no 
legal necessity for the alienations and that 
the custom of succession alleged by the 
plaintiffs was proved. The High Court, on 
appeal, affirmed the decree of the Subordinate 
Judge. 

Messrs. DeGruyther, К. C. and J, M. 
Parikh, for the Appellant. ` 

Sir Н. Erle Richards, K. O., and Mr. B. 
Dube, for the Respondents, 


JUDGMENT. 


Viscount HarpANE.— In this appeal their 
Lordships see no reason to delay their re- 
commendation to His Majesty. 

The case has been very fully opened, 
&nd, on the points argued, their Lordships 
do not find any reason to differ from the 
conclusions arrived at by the High Court. 

They will therefore, humbly advise His 
Majesty that the appeal should be dismissed 
with costs. 


z Appeal dismissed. 


Solicitors for the Appellant: Messrs. Downer 
$ Johnson. 

Solicitors for the Respondents: 
Watkins & Hunter. 


Messrs. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 97 or 1916, 
July 18, 1916. 

Present: — Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
Maharajkumar SHOSHIKANTA 
ACHARJYA OHOWDHURY— 
JUDGMENT-DEBTOR— APPELLANT 
versus 

Raja SARAT CHUNDRA ROY CHOW- 

DHURY--DszoREE-HOLDER— RESPONDENT. ` 

Civil Procedure Code (Act V of 1928), s. 47 (1)— 
Execution of decree—Executing Court, power of, to 
construe decree— Variance between decree and judgment 
—Pnatent ambiguity—Amendment under cloak of 
interpretation, whether legal. 

A decree must be executed ав it stands anda Court 
ofvexecution is confined within the four corners of 
the decree. But a decree, like any other document, 
is open to construction and it ought, if possible, to be 
construed so as to conform with the judgment. [p. 
502, col. 2.] 

Where there isa variance between the decree and 
the judgment, the remedy by construction is only 
appropriate if the language of the decree is am- 
biguous. But when the. language of the decree is 
plain and there is no ambiguity, the proper remedy is 
by an application for amendment of the decree, 
The executing Court should not amend the decree 
under the guise of interpretation. [p. 502, col. 2.] 

Radha Pershad Singh v. Тота Ali, 18 O. 108 (P. С.); 
5 баг. Р, О. J. 582; 9 Ind. Dec. (x. s.) 72; Udwant 
Singh v. Tokhan Singh, 25 C. 858 (P. O.); 28 I. A. 57; 
3 Bom. L. R. 818; 8 Sar. Р. O. J. 14, Maharajah 
of Bharatpur v. Rani Kanno Det, 28 I. A. 85 at p. 42 
(Р. С.); 23 А. 181; 8 Bom. L. R. 51; 5 C. W. N. 187; 
7 Sar. Р. C. J. 792; Lukhi Narain Jagadeb v. Jodu 
Nath Deo, 21 I. A. 89; 210, 504 (P. С.); 6 Sar. P.. 
©. J. 408; 10 Ind. Dec. (N. s.) 966; Bhugobat Singh 
v, Ram Adhin Singh, 22 W. В. 330, referred to. 

Appeal against the orderof the Subor- 
dinate Judge, Rajshahye, dated the 5th of 
April 1616, 

FACTS 
judgment. 

Babu Jogesh Ohandra Roy, for the Appel. 
lant.—We take our stand on the decree which 
is to be executed. The executing Oourt 
cannot go behind or beyond the decree. Vide 
Radha Pershad Singh v. Тота Ali (1). The 
executing Court cannot determine any such 
question as alleged ambiguity in a decree, 
it being nol quite in accord. with the judg- 
ment. The decree here is clear, the judg- 
ment need not at all be referred to.. The 
Judge cannot leave it to be ascertained “in 
execution proceedings as to how much land 
falls within the revenue survey map. The 


decree should be construed as it is. The 
(1) 18 О, 108 (P. С.); 5 Sar, Р. О, J. 582; 9 Ind, 
Dec. (s, в.) 72, 


of the case appear from the 
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respondent should rather apply to the 
Privy. Council for the amendment of the 
decree. This decree has become His Majesty’s 
order in Council, vide Raja Bhup Indar Ba. 
hadur Singh v. Bijai Bahadur Singh (2). 
The decree is not as a ‘matter of fact open 
.to the constroction whish the respondent 
wants to put upon it. Iis really an attempt 
to make a new decree in the execution pro- 
_ceedings. The leading case on the question 
is that of Udwant Singh v. Tokhan Singh (3). 

Mr. Jackson, for the Respondent.— What 
the Court decided-is clear and admits of 
no doubt or ambiguity. The decree does 
not contradict the judgment. The Privy 
Council affirmed both the judgment and 
decree. The Uourt intended that the revenue 
survey should be the guiding light. 


With regard to decrees, 
altered, Lowrey у. Walker (4). 
can alter his own decree. 


UN. Cuatrersea, J.—Üould the Judge ex- 
plain what he meant in execution proceed- 
ings ?] 

Yes, he could. The judgment can be 
istered to in execution proceedings to find 
. out its meaning. 

[RicmakpsoN, J.—lf the decree is not in 
i with the judgment, can you explain 
it? 


they сап he 
The Judge 


Yes, уоп can refer to the judgment for as- . 


certaining the meaning of a decree: Robinson 
v. Maharajah Duleep Singh (5); Ramakrishna 
Raju v. Katta Venkataswamy (6). 

[N. Cuaitsrsea; J.—Can the decree be 
executed without amendment? | 

You have got both the revenue survey 
map and the amas map here. You can 
construe the decree by looking at the judg- 
ment and execute it. B 

[N. Снаттевзва, J.—Is the decree capable 
of that interpretation?] 

“Laid down” may mean—(1) already laid 

down, or (2) to be laid down, 


(2) 27 L. A, 209; 5 O, W. N. 52; 22 A.152 (Р. С.); 2 · 


Bom. L. R. 978. 

(8) 98 C. 353 (в. С.); 28 T. А. 67; 8 Bom. L. В. 318; 
8 Sar. P.C. J. 1 

(4) (1911) A. б 10; 80 L. J. К. В. 188; 103 І. Т. 
674; 55 8. J. 62; 27 T. L. В. 83. 

(5) (1878) 11 Ch D. 798; 48 L. J. Ch. 758; 39 L. 
813; 27 W. R. 21, 

(6) 29 M. 87. 
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There is no reason for amendment of the 
decree as everything will be determined in 
the execution department, Nisar Husain v. 
Allah Bakhsh (7). Ramakrishna Raju y. Katta 
Tenkataswamy (6): is a very strong case 
in my favour. Refers to Coomar Narain 
Dass v. Ram Coomar Mytee (8), Chunder Mohun 
Thakoor v. Amrito Chunder Thakoor (9). The 
decree confirms what the judgment intended 
to do: Robinson v. Maharajah Duleep Singh (5). 

Babu Basanta Coomar Bose continued Mr. 
Jackson’s arguments, 

Babu Jogesh Chandra Roy in reply, referred 
to Pulin Behary Das v. Emperor (10). 

JUDGMENT.—' This appeal is from a 
determination of the Court below, contained 
in a judgment, dated the 5th April 1916, upon 
& question -raised under seetion 47 of the 
Code in regard to the construction ofa 
decree. 


The decree (dated the 27th March 1905) 
was obtained by the respondent Raja Sarat 
Chandra Roy against Raja Surja Kanta 
Acharjya, the predecessor of the appellant, 
Raja Soshi Kanta Acharjya. There was an 
appeal to this Court which was dismissed on 
the 22nd May 1900. A farther appeal to the 
Privy Council was also dismissed on the 20th 
July 1914 [Maharaja Surja Kanta Acharjya 
Bahadur v. Sarat Chandra Roy Chowdhury 
(11)]. The result was that the decree of the 
first Court stood confirmed without modi- 
fication. 


The suit related to a considerable area 
of land in the possession of the appellant, 
which the respondent claimed as part of un 
estate which he had purchased at a sale 
held for arrears of revenue. The respond- 
ent’s success was not complete but partial. 
It was held that he was entitled to so much 
of the land as fell within the boundaries 
of his estate as shown in & revenue survey 
map of 1848. This is plain from the judg- 
ments delivered and is not disputed. There 


(7) 8 A. L.J 749; А. W. N. (1908) 257. 

(8) 15 W. R. 513. 

(9) 19 W. R. 343. 

(10) 16 Ind. Cas. 257; 15 О, L. J. 517; 16 C. W. N. 
1105; 13 Cr. L. J. 609. 

(11) 25 Ind. Саз. 869; 18 C, W. N. 1281; 27 M. L. 
J. 365; 16 M. L. T. 200; (1914, M. W. N. 757; ,6 Bom. 
р. В. 925; 1 L. W. 807; 20 C. L. J. 553 (P. С.). 
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is also no dispute as tothe trijunetion point 
or the starting point from which a 
surveyor demarcating the boundaries in 
the locality would commence his measure- 
ments. It is agreed that this point 
was conclusively fixed by the Trial Judge. 
The present dispute arises in this way. 
A map prepared by an amin, who had 
madea local enguiry under the direction of 
the Trial Court, purports to show the 
boundaries according to the revenue survey 
map. The decree at first sight, at any rate, 
adopts the amin’s map. Towards the close 
‘of his judgment, however, the learned Sub- 
ordinate Judge referred to the variation 
between the magnetic north and the true 
north. The amin apparently had made no 
allowance for such variation, and the point 
at issue is whether the respondent is entitled 
to have the variation taken into account for 
the purpose of delivery of possession or whe- 
ther under the terms of the decree heis 
bound by the amn’s map. The point 
is not touched upon in the judgnients of this 
Court and the Privy Council. 

The words of the decree are as follows:— 

“It is ordered that this suit be partially 
decreed, that the plaintiff's right be declared 
to so much of the disputed land as falls 
within the boundary lines of the revenue 
survey mapof 1848 of Mouza Niz Shampur 
Bharpur comprised in mahal No. 218 ot the 
iouzi of the Mohalla Collectorate, laid down 
in the am?n's map.” 

The original decree is in Bengali but with 
every respect for the learned Subordinate 
Judge, there is at any rate no patent 
ambiguity either in the original or in 
the translation. The Bengali expression 
(a miner Naksha ankita) which represents the 
words laid down in the amin’s map, refers, 
_ as clearly as those words do, to the boundary 
' lines of the survey map. According to the 
grammatical sense the boundary lines of the 
survey map are taken to be those laid down 
or shown inthe amin’s map. The mean- 
ing is not the boundary lines ofthe survey 
map of the village of which the amin 
has madea map. Apart from the language 
such a reference to the amzn’s map would be 
entirely useless. What is called the ordering 
portion of the judgment, which is in English, 
puts the meaning -beyond doubt. | The 
words there are:— It is ordered that these 


five suits are partially deoreed in this way: 
that the plaintiff's right to the portions of 
the disputed lands shown in the amin’s maps 
as falling within the boundary lines given 
in the revenue survey maps of 1848 of the 
mouzahs in question be declared as appertain- 
ing to his zemzndart.” The decree, there- 
fore, as already stated, on the face of it 
adopts the amin’s map; if it were not for the 
passage in the judgment which creates the 
difficulty, there would be no room ab all for 
discussion. 


As the decree was in his view ambiguous, 
the learned Subordinate Judge goes on to 
refer to that passage as a clue to the mean- 
ing and as a justification for the order which 
he made, namely. that “the Civil Court amin 


. should determine the boundary line of the 


revenue survey map with reference to the 
certified copy of the map supplied by the 
parties.” In other words, he throws the 
amin’s map overboard and directs that the 
survey map should be re-laid. 


Appealing from that order the appellant 
naturally takes his stand upon the decree,. 
between the four corners of which a Court of 
execution is no doubt confined  , Radha , 
Pershad Sing v. Torah Ali (1), Udwant 
Singh v. Tokhan Singh (8)]. On ‘the other 
hand, itis perfectly true that a decree like 
any other document is open to construction. 
The Code says that the decree shall agree 
with the “judgment” (Order XX, rule б) 
and a decree, therefore, ought, if possible, 
to be construed so as to conform with the 
judgment Maharajah of Bharatpur v. 
Rani Kanno Dei (12)]. But there is 
a limit to what construction can 
do. The. remedy by construction is only 
appropriate if thé language is ambiguous. If 
the language is plain and there is no ambigu- 
ity, the proper remedy for a variance between 
the decree and the judgment is to apply for 
the amendment of the deeree. The fact 
that such an application must be made to the 
Privy Council in England is no reason why 
we should strain the law in order to assist 
one party to the prejudice of the other. On 
the contrary, we should not be justified in 
taking liberties witha decree which has become 
by adoption His Majesty’s order in Council 


(12) 28 I. A. 35 at p. 42 (P. C.); 23 A. 181; 3 Bom. 
L. R. 51; 5 C. W. N. 187; 7 Sar, P. C. J. 792, 
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[Raja Bhup Indar Bahadur Singh v. Bijai 
Bahadur Singh (2) ]. © 

The question, then, is whether this decree 
is capable of the construction which the 
respondent seeks to have put upon it. We 
have pointed out that there is no such 
ambiguity as that suggested by the learned 
Subordinate Judge and that the decree, as it 
stands, agrees with the ordering portion of 
the judgment. That being so, is there any 
reason for departing from the natural mean- 
ing of the words? Inthe paragraph of the 
judgment on which the argument for the re- 
spondent was rested the Subordinate Judge 
says: “The Civil Court amen has failed to as- 
certain what at the time variation between the 
two meridians was. I, however, do not consider 
this omission to be of importance now, as 
I think there would be necessity again for as- 
certaining this variation ata subsequent stage 
in the exesution department, when delivery 
of possession would have to be made for the 
plaintiff." Then he adopts the amin’s tri- 
junction points (five suits were tried together, 
with one of whieh we are concerned) and 
says that he considers “them to be the pro- 
per starting points for laying down the 
boundary lines of the revenue survey of 
1848." Then he says in conelusion: "The 
suits, therefore, should be decreed in parts as 
noted above and ib is accordingly ordered." 
Then follows the ordering portion the relevant 
part of which has already been quoted. 

Some importance was attributed to the 
words "as noted above" in the last sentence 
of the nassage cited. . But those words were 
probably intended to qualify the preceding 
words “in parts.” The referenze was pro- 
bably to the beginning of the precedirg para- 
graph where the Subordinate Judge had 
found that the plaintiff was “entitled to 
recover possession of lands in suit in por- 
tions." The passage as a whole, however, 
does support the respondent to this extent, 
that the Subordinate Judge evidently con- 
templated that in execution allowance would 
be made for the variation between the two 
meridians, the magnetic meridian and the 
polar meridian. It is contended for the re- 
spondent that effect should be given to an 
intention which is not expressed in the decree, 
The contention in its most plausible form is 
that by the amin’s map the Subordinate 
Judge means the amzn’s map adjusted with 


reference to the true north. But however 
the contention be out, the result of acceding 
to ib would ba to introduce into the decree a 
direction which is not there, namely, that the 
amin’s error in not taking into account the 
deviation of the magnetic meridian should 
be corrected and his boundaries re-aligned 
accordingly. Thatthe further result would 
be an entirely new map is shown by the Sub- 
ordinate Jadge’s order, which discards the 
amin’s map and directs the survey map to be 
re-laid. 

Now the Courts which dealt with the case 
had nothing before them except the amin’s 
map to indicate the practical effect of the decree . 
which they were making or confirming. The 
case of Lukhi Narain Jag deb v. Jodu Nath Deo 
(18) aptly illustrates what important and even 
startling consequences might follow from the 
correction of the amin’s map in the 
manner suggested. If the decree said that 
the amin’s map was to be corrected, 
the correction would have to be made 
whatever the effect might be, though con- 
ceivably the suit having been decreed in part, 
a difficulty might arise if the effect were to 
show a title in the respondent to all or more 
than all.he claimed. The decree, however, 
gives no such direction апа cannot be made 
to give any such direction withont imparting 
into if words which are not there, 

It was said that it was hard that the re- 
spondent should suffer because the Court 
made a mistake in drawing up the decree. 
The first answer to that isthatif there is a 
mistake, it is open to the respondent to take 
steps to have it corrected. Виб so faras the 
Subordinate Judge was concerned, the mis- 
take seems rather to have been in the judg- 
ment than in the decree. The Subordinate 
Judge appears to have under estimated the 
possible importance of the question and to 
have wrongly assumed that the amin’s map 
would be corrected im execution аз а matter 
of course: That accounts for the omission 
in the decree and in the ordering portion 
of the judgment. The decree said what the 
Subordinate Jadge intended to say, though 
the effect is not what he thought it would 
ba. The mistake in the judgment pro. 
duced a corresponding mistake in the decres. 


(13) 21 L A. 33; 21 C. 504 (P. 0.5; 6 Sar. P. Q. 4. 
408; 10 Ind. Neo. (м. s.) 986, 
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` As to the parties, it is true that the Code 
(Order XX, rule 7) directs the Judge to sign 
the dearee when he "has satisfied himself 
that the decree has been drawn up іп ac- 
cordance with the judgment,” but there is 
a general and convenient practice which 
was apparently followed in the present case, 
under which the signatures of the Pleaders 
are placed upon a decree before it is signed 
by the Judge, and it is undesirable to 
minimize the responsibility of the parties 
for the correctness. of a decree as drawn 
up. We were told by the learned Pleader 
for the appellant (and the statement was 
- not disputed) that neither party took ob- 
- jection to the amin’s report and map on 
the specific ground: that his north did not 
egrrespond with the true north. The 
question, it was said, was suggested in the 
course of cross-examination conducted on the 
appellant’s behalf. That may illustrate the 
danger of random eross-examination, but 
it does not prevent the appellant from 
insisting on the decree as it stands. Ib is 
probable that the question was not pushed 
to a plain conclusion at the time, because 
neither side knew what the effect of allow- 
ing for the deviation would be. That may 
account also for the deeree being accepted 
by both parties in the form in which it was 
drawn up. In that state of things the 
appellant can hardly complain of hardship. 
It is just possible that if the deeree had 
been drawn up in the way in which he says 
it ought to be understood, the result on 
appeal might have been different. So far 
as there is any question whether one or the 
other party із to blame for the form which 
the decree has taken, there is little to choose 
between them and the decree binds one as 
much as the other. : 

We do not know, and it does not signify 
for the present purpose, what the result of 
correcting the map would be. The appellant 
says that he would be adversely affected and 
that а considerable addition would be made 
to the area to be awarded to the respond- 
ent. If the result would have 
other way we should doubtless have heard the 
same arguments from the opposite quarters, 
The respondent would have been for the 
decree and nothing but the decree 
and the appellant would have relied 
on the judgment. The decision at which 
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we should have arrived, it may be hoped, 
would have, been the same as the decision 
at which we are now about to arrive. The 
consideration which suggests itself is that 
the party who would be prejudiced by an 
alteration of the map had, as the decree 
stands, no inducement, and possibly по 
right, to raise the question iu appeal. The 

Courts, it is true, accepted the survey map. 
The revenue survey of !848 was presum- 
&bly carried out on scientifie lines and the 
north shown in the survey .map is the true 
north. But mistakes -have been known to 
creep even into survey maps. The amin’s 
version of the survey map may be wrong 
in theory, but it was adopted in the decree 
and his map may in fact more closely re- 
present the true boundaries. Atany rate 
it was certainly not necessary for the party 
who would suffer from its rectification in 
the way proposed to take in appeal such a 
point as this, thatif the rectification were 
made, the practical result would be to 
throw grave suspicion on the correctness of 
the survey map. 

“Then it was said that the parties are as 
much bound by the judgment as the decree. 
That is, no doubt, so and it may be that the 
respondent hasa title or right to have the 
decree amended. Weneed not consider that 
question, which may turn to some extent on 
the terms of section 152 of the Code. All 
we need say is that the decree cannot be 
construed in the way in which it has been 
construed by the Court below and that the 
question raised is a question not of construc- 
tion but of amendment. 

The point isa short one, but we have 
dealé with it at some length as it was ener- 
getically argued and is of considerable im- 
portance. In this country a decree is often 
executed, not by the Judge who made it and 
best knows what was intended, but by a 
successor, or by same other Judge to whom 
it is sent for execution. It would add to 
the many difficulties which arise in the 
execution department if any encourage- 
ment were given to the alteration of decrees 
under the guise of interpratation. The 
principle has long been recognised that a 
decree must be executed аз it stands. As 
Phear, J., saidin Bhugobu Singh v. Ram Adain 
Singh (14), “the decree must speak for itself.” 
(14) 22-1. В, 830. 
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The result is that this appeal must be 
allowed with cosis and the order оЁ the 
Subordinate Judge set aside. The order was 
‘passed ina proceeding in the nature of a 
review of two previous orders, dated the 
24th March 1916 and the 30th March 1916, 
the first passed on an application made by the 
- decree-holder, and the second on a reference 
made by the amin. We prefer the view of 
the decree taken in those orders and the 
decree will be executed accordingly. We 
assess the hearing-fee at eight gold mohurs. 

In view of our judgment, itis unneces- 
sary for us to pass orders on the Rule. 

Let the record be sent down at once. 

Appeal allowed, 


BOMBAY -HIGH COURT. 
SgcoNp Отт. APPEAL, No, 269 or 1914. 
June 15, 1916. 

~Present:—-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. i 

MADHAVRAO HARIHARRAO — 

PrATNTIFR— ÁPPELLANT 
versus : 

ANUSUYABAI EKNATH JAPE 


AND OTBERS— DerenDANTS— RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), s. 11—Res 
judieata—" Between parties under whom they or any of 
them claim, litigating under the same title,” meaning of. 
—Saranjamdar, suit by, for possession of land, dismissal 
of —Suit, subsequent, by succeeding saranjamdar, whether 
barred-—Saranjam Rules, r, 5—Limitation Act (IX of 
1903), Sch. I, Art. 180—8S uit to recover assessment. 

А mode of devolution prescribed in particular cases 
does not make the property subject to it exempt from 
the effects of a judgment against the person in whom 
at the time the estate is vested. [p. 503, col. 2.] 

Neither a special mode of devolution nor an 
incapacity for alienation prevents limitation from 
в against an estate. [p. 506, col. 2; р. 507, 
col, 1. 

Radhabai and Ramchandra Konher v. Anantrav 
Bhagvant Deshpande, 9 B 198 (F. B.Y, referred to. 

Plaintiff's brother, as saranjamdar, sued the prede- 
cessors-in-title of the defendants, in 1888, for recovery 
of possession of the suit lands on the ground that the 
defendants had ceased to perform service, and had 
been holding the lands wrongfully without payment 
of assessment The suit was dismissed on the ground 
that the lande were not held by the defendants on 
condition of rendering service. On the death of his 
brother, plaintiff became saranjamdar and-in 1912 sued 
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the defendants for recovery оѓ possession of the lands 
in suit on the same ground or, in the alternative, for 
assessment thereof: 

Held, :1) that the suit was barred by res judicata, as 
the plaintiff claimed under his brother and was 
litigating under the same title as did his brother 
in 1888; [p. 506, col. 2.] 

(2) that the defendants and their predecessors-in- 
title had been holding adversely to tho plaintiff 
since the decision in the suit of 1888, and the claim 
for payment of assessment was, therefore, barred by 
Article 130 of the Limitation Act. [p. £08, col. 2.] 

Per Beaton, J.—It would be convenient that iu 
saranjam cases the sanad or Government resolution, 
whichever it may be, which provides forthe succes. 
sion to the estate, should be produced. | p. 507, col. 1 1 

The words ‘between parties under whom they or 
any of them claim litigating under the same title' in 
section 11, Civil Procedure Code, are intended to 
cover, and do cover, a case where the later litigant 
oceupies by succession the same position аз the 
former litigant. The words are not intended to 
make any distinction between different forms of 
succession, whether it is by ordinary rules of inherit- 
ance о? by special rules. [р. 507, col. 1.1 

Second appeal from the decision of the 
District Judge, Poona, in Appeal No, 192 of 
1913, confirming the decree. passed by the 
second class Subordinate Judge at Bara. 
mati, in Civil Suit No. 32 of 1919. ` 

Messrs. D. A. Khare and ТУ. B. Pradhan, 
for the Appellant. ! 

Mr. P. B, Shingne, for the Respondents, 

JUDGMENT, 


Scorr, C. J:— The plaintiff alleged that he 
was the saranjamdar of the ancestral saran- 
jam village of Janu, where the lands in 
question were situate; that the lands were 
given to the defendants’ ancestor on tenure 
in consideration of rendering certain shetsa- 
nadi services and that the lands continued 
in the defendants’ possession by virtue of 
that tenure;.and that the defendants had no 
longer been rendering any service, and did 
not deliver possession of the lands though 
called upon to do so, and he prayed for 
possession of the lands. In the alternative 
he alleged that if it should be held that 
the defendants were not holding under a 
service tenure,.he as saranjamdar was 
entitled to recover the assessment of the 
lands, and prayed for a declaration establish- 
ing his right to levy the assessment on the 
ground that he no longer wished to con- 
tinue the land in nam with the defend- 
ants. . 
< According to the. plaint this is a here. 
ditary saranjam village. Saranjams are 
held.subject to the saranjam rules published 
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by Government under the Schedule to Act 
XI of 1852, Rule 2 says:— 

“A saranjam which has been decided to 
be hereditarily continuable shall ordinarily 
descend to the eldest lineal male representa- 
tive, in the order of primogeniture, of the 
senior branch of the family descended from 
the first British grantee or any of his bro- 
thers who were undivided in interest. But 
Government reserve to themselves the right 


for sufficient reasons to direct the continu- ` 


anee of the saranjam to any other member 
of the family, or as an act of grace, toa 
person adopted into the family with the 
sanction of Government. When a saranjam 
is thus continued to an adopted son, he 
shall be liable to pay to the Government a 
nazarana not exceeding one year’s value of 
the saranjam.” 


Rule 5 says:— 


“Every saranjam shall be held as a life- 
estate. It shall be formally resumed on the 
death of the holder, and in cases in which 
it is capable of further continuance, it 
shall be made over to the next holder 
as a fresh grant from Government unencum- 
bered by any debts or charges save such 
as may be specially imposed by Govern- 
ment itself.” 

.The defendants rely upon the decision in 
Suit No. 458 of 1888 between the 
plaintiff's brother Laxmanrao Hariharrao 
and the predecessors-in-title of fhe defendants 
for the recovery of possession of the suit land 
on the ground that the defendants had ceased 
to perform service and had been holding the 
lands wrongfully without payment of assess- 
ment. That suit was decided in favour of 
the defendants, the Court holding that the 
lands were not held by the defendants on con- 
dition of rendering the servic. 

The first question that we have to decide is 
whether that decision operates as res judicata 
against the present plaintiff. That depends 
upon whether the present plaintiff can bo said 
to claim under the plaintiffin the suit of 1888, 
and is litigating under the same title within 
the meaning of section 11 of the Civil Proce- 
dure Code. It appears from the saranjam 
rules, to which reference has heen made, that 
the succession to the saraniam is in the 
plaintiff's family, and the plaintiff would 
be entitled to succeed as the eldest lineal 
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male representative in the order of primo- 
geniture upon the death of his brother 
Laxmanrao, the plaintiff in Suit 438 of 1888. 
The estate is an estate which is bound accord- 
ing to the rules to continue in that family, 
and although on the death of a holder it is 
provided under rule 5 that there shall be a 
formal resumption and re-grant free from 
debts and charges to the next holder, there is 
no provision (as pointed out by the learned 
District Judge) for freedom from all tenures, 
rights, incumbrances and equities created in 
favour of any person other than Government, А 
such аз we find in section 56 of the Land 
Revenue Code as amended by Bombay Act 
VIof 1901. Subject to its being free from 
debts and charges, the new holder takes the 
estate as ib was on the death of the ~previous 
holder, and he takes by virtue of his inherit- 
ance from the previous holder subject to the 
provisions of formal resumption and re- -grant 
by Government. Therefore, іп our opinion, 
for the purposes of section 11 of the Civil 
Procedure Code he claims under the previous 
holder and is litigating under the same title 
as did the previous holder in 1883. That 
conclusion, arrived at upon the words of ‘the 
saranjam rules, is in accordance with the con- 
elusion of the Full Bench of this Court in 
Radhabat and Ramchandra Konher v Anantrav 
Bhagvant Deshpande (1) in the analogous case 
of vatan estates. For once it is established 
that the present saranjam, holder obtains 
recognition by reason of his title by inherit- 
ance, there is no distinction between the two 
cases: the general principle stated by West, J., 
at page 224 is that a mode of devolution 
prescribed in particular cases does not make 
the property subject to it exempt from the 
effects of a judgment againt the person in 
whom at the time the estate is vested. 

Since the date of the decision in the suit of 
1888 the defendants and their predecessors- 
in-title have been holding adversely. It was 
complained in the plaint in 1888 that the 
defendants' predecessors in-title held the 
lands wrongfully without payment of 
assessment, and itis not alleged that they 
have ever paid assessment since the decision 
of that suit. The claim, therefore, for pay- 
ment of assessment is barred by limitation, for 
neither a spacial mode of devolution nor an 


(1) 9 B. 198 (Е. B.). 
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incapacity for alienation will prevent limitation . 


from operating against an estate:see Radhubaz 
and Ramchandra Konher v. Anantrav Bhagvant 
Deshpande (1). For these reasons, we affirm 
the decree of thelower Appellate Court and 
dismiss the appeal with costs. 

Heaton, J.—There are one or two observa- 
tions I wish to make in this case, and the first 
is, I think it would be much better and more 


convenient that in saranjam cases like this, 


the sanad or Government Resolution, which- 
ever it may be, which provides for the succes- 
sion to the estate, should be produced. 
The result of its non-production in this case is 
probably quite innocuous, but it is this: that 
"we have had to conjecture where we ought to 
have had certain knowledge. We have had 
to conjecture that the succession to the 
saranjam was allowed according to the sar- 
anjam rules: a fairly safe conjecture to make 
nodoubt. But where certain knowledge can 
be put before the Court I think it ought to 
be. 
Then as regards the meaning of the words 
in section 11 ofthe Civil Procedure Code, 
“between parties under whom they or any of 
them claim, litigating under the same title”, 


1 think those words are intended, to cuver, and j 


do cover, a case where the later litigant oceu- 


pies by succession the same position аз the' 


former litigant. In this case the former liti- 

. gant was the saranjamdar for the time then 
being. The present litigant is the saranjam- 

. dar at the present time and is the successor 
of the earlier saranjamdar, 1 do not think 
that the words of the section are intended to 
make any distinction between different forms 
of succession. You may have a succession 
by the ordinary rules of inheritance, or you 
may have a succession by some very special 
rules as you have in the case of saranjams. 
That, I think, is not intended to affect the 
operation of the section of res judicata. I 
agree with the decree whicli was made. 

Appeal dismissed. 
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MADRAS HIGH COURT. 
Арркаь Soir No. 421 or 1914. 
March 21, 1916, 

Present:—Mr, Justice Abdur Rahim and 
Mr. Justice Phillips. 
MURUGAYYA MANIYAKARAN— 
DEFENDANT—ÀPPELLANT 
VETSUS 
PALANIYANDI MANIYAKARAN, MINOR, 
TBROUGH HIS MOTHER AND GUARDIAN 
SUNDARALAKSHMI AMMAL, AND 
ANOTHER—PLAINTIFFS Nos. 2 AND 8 
— RESPONDENTS. 

Hindu Law -Partition, power of father to effect, with 

out sons’ consent—Provision for charity, validity of. 

A father is vested under the Hindu Law with 
power to effect a partition of ancestral property 
without the consent of the sons, and he can, in such 
partition, make provision of a reasonable character 
for the conduct of charities in accordance with the 
practice of the family for а long time past. [p. 609, 
col 1; p. 510, cols. 1 & 2.] 

Hindu Text-writers on the subject reviewed. 

Kandasami у. Doraisami Ayyar, 2 M, 317; 6 Ind Jur, 
352; 1 Ind. Пес, (х. s.) 491; Karuppannan Chetti v. 
Bulokam Chetti, 23 М. 16; Visalakshi Ammal у. Biva- 
ramien, 27 M. 577; 14 M. L. J. 810 (F. B.); Roop Laul 
v. Lakshmi Doss, 29 M. 1; Ganpat Venkatesh Despande 
v. Gopalrao Venkatesh Despande, 23 В, 686; 1 Bom. 
L. R. 128; Laljeet Singh v. Rajcoomar Singh, 12 B. L. 
R. 878; 20 W. R. 336; Nagalinga Mudali v. Subbi. 
vamaniya Mudali, 1 M. H. C. R. 77, followed. 

Ramkishore Kedarnath v. Jainarayan Ramvrachpal, 
20 Ind. Cas. 958; (1913) M. W. М. 661; 15 Bom. L, R, 
567; 14 M. L. T. 163; 17 C. W. N. 1189; 18 0. L. J. 
237: 25 M. D. J. 512; 11 A. L.J, 865; 10 N. L. R. 1 
(P. C.); 40 О. 966; 40 J. A. 213; Balkishen Das v. Ram 
Narain Shahu, 30 C. 138 (P. С.); 39 I. A. 139; 7 C. W. 
N. 578; 5 Bom. L. В. 461; 8 Sar. P. C. J. 489, dissented 


from. 
Singa Iyer v. Venkataramana Iyer, 23 Ind, Cas. 6; 
(1918) M. W. N. 1016; 14 M. L, T. 555, followed. 


Appeal against the decree of the Court of 
the . Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suit No. 
34 of 1914. 

The Hon’ble Mr. S. Sreenivasa Aiyangar, 
Advocate-General, and Mr. S. Ramaswami 
Aiyar, for the Appellant. 

Mr. T. Rangachariar for Mr. T. R. Rama- 
chandra Avyar and Messrs. T. R. Krish- 
nasomi Атуат and K. B. Ranganadha Aiyar, 
for the Respondents. 


JUDGMENT. 

Авров Rasim, J.— This is an appeal pre- 
ferred by the lst defendant in the suit 
against the decree of the Court of the 
Temporary Subordinate Judge of Қатпай 
declaring that the partition made of the. 
family properties during his lifetime by 
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the lst plaintiff, the appellant's father is 
valid and binding upon the appellant. 
The lst plaintiff died after the institution 
of the suit and is represented by the 
third plaintiff. (2nd respondent) his widow, 
the 2nd plaintiff (1st respondent) being 
minor grandson of his. 


The first question argued before us relates 
to the power of a Hindu father to effect 
a partition of ancestral family property 
without the consent of his sons. It has 
been held in this Court as far back as 
1830 in Kanlasan.i v. Doraisemi Ayyar (1) 
that the father is vested under the 
Hindu Law with such authority upon 
certain conditions, and this ruling bas been 
mentioned with approval in a number of 
‘subsequent decisions of this Court [see 
Karuppannan — Ohetli v. Bulckam Chetti (2), 
Visalakshi Атта} v. Sivaramien (3) and Roop 
Laul v. Lakshmi Doss (4) | aud also by the Bom- 
'bay High Court in Ganpat Venkateh Deshpande 
v. Gopalrac (5). The learned Advocate-General 
' has, however, argued that the decision in 
-Kundasami v. Doraiísami Ayyar (1) is wrong 
and is based upon an erroneous interpretation 
of the Mitakshara. - The chisf basis of his 
argument is that Mr. Justice Muthusami 
Aiyar, in whose judgment the authorities on 
the subject are discussed, overlooked 
section 5 of Chapter I of the Mitakshara, 
where it is stated in the Ist paragraph: 
“The distribution of tha paternal estate 
among sons has been shown; -the author 
next propounds a special rule concerning 
the division of the grandfather’s effects 
by grandsons.” It is contended that this 
shows that the power of the father to make 
a partition at his pleasure, which is spoken 
of їп section 2, refere only to his self- 
acquisitions and not to ancestral properties. 
The whole scheme of the Mitakshara was 
very oarefully analysed by  Phear and 
Morris, JJ., in Laljeeé Singh v. Rajcoomar 
Singh (6) and there can be no doubt, as 
they have pointed out, that section 2 deals 
with partition of property generally, whether 
ancestral or self-acquired, The scope of 


'(1) 2 M. 317; 5 Ind. Jur. 852; 1 Ind. Dec. (х. s.) 
491. : 
(2) 28 M. 16. 
(3) 27 M. 577; 14 M. L. J. 310 (F. В). 
(4) 29 M. 1. 
(5) 23 B. 636; 1 Bom. L. R. 123. 5 
B. L. R. 873; 20 W.R. 336. 
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the seetion is indicated in the first sentence 
of the paragraph which says: “At what 
time, by whom, and how, „partition may 
be made, will be next considered.” 
Paragraph 6 expressly refers to the 
distribution of property which is not 
It says, “This 
unequal distribution is allowed in respect 
of his self-acquired property. But, if the 
wealth descended to him from his father, 
an unequal distribution at his pleasure is 
not proper; for equal ownership will be 
declared. The effect of this paragraph 
read with the preceding paragraphs is that 
the father may, at his pleasure, make a 
partition of the property in his hands, 
but his discretion as to the shares to be 
given to the sons is unrestricted with 
reference to property acquired by him- 
self, while he is bound to divide equally 
between his ‘sons the ancestral pro- 
perty. The four periods of partition 
are mentioned in paragraph 7. That, 
as pointed out in  Nagalinga  Mudal v. 
Subbiramaniya Mudali (7), refers not merely 
to the self-acquired ‘but also to ancestral 
property. The main scope of section 5, on 
the other hand, is to define the rights of 
the father and the sons in ancestral pro- 
perty. It lays down the rule as to how 
the shares of the sons are to becaleulated 
in such property and also provides that 
with respect to it, that partition ean be 
demanded by the sons as well and does 
not depend merely upon the father's choice. 
The learned Advoeate-Generalhas referred 
us to a dictum of the Judicial Committee ` 
of the Privy Council in Kunwar Brijraj Singh 
v. Kunwar Sheodan Singh(8). All that ia stated 
there is that the head of the family has no 
right to make a partition of ancestral pro- 
perty by a Will. The present. is not such 
а case, On the other hand, the Privy 
Council in a recent case reported as Ram- 
kishore Kedarnath v. Jainarayan Ramrach- 
pal (9) recognise the authority of the 


(T) 1 M.H. C. B. 77... 
(81 19 Ind. Cas, 826, 35 А. 387; 17 C. W. N. '949; 
(1913) M. W. N. 515: 14 M. L. T. 11; 11 A. L. J. 698; 
18 C. L. J. 57; 40 L. A. 161; 15 Bom. L, В. 652; 25 M. 


1. J. 188 (P. О.). 


(9) 20 Ind. Oas. 958; 40 O. 966; (1913) М. W.N. 
651; 15 Bom. L. К.867; 14 M. L. T. 163; 17 О, W. N. 
1189; 18 O. & J. 237; 23 М. L. J. 612; 11 A. L. J, 865; 
40 T, A. 213; 10 N. L. R. 1 (P. 0.). ` 
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father to make a partition "which would 
bind his minor sons under certain circum- 
stances, .aud in support of the proposition 
they refer to a previous ruling of theirs 
reported as Balkishen Das ү. Ram Narain 
Shahw (10). Though there is not to be 
found any express decision on the exact 
point under consideration excepting that 
contained in Kandasami v. Doraisami Ayyar 

(1), that case has been throughont treated 

as correctly laying down the law, so far at 
least as this Presidency is concerned. by 
the learned Judges of this Court as well as 
by the authoritative modern writers on 
Hindu Law, such as Mayne (see paragraph 
. 492), Jolly (see his lectures, pages 97 and 
$8), Sir John Trevelyan. (see his Hindu 

Law, page 897). As regards commentaries 

other than the Mitakshara, Smriti Chandrika 

(see Chapter 2, section, 1 paragraphs 20 

to 24), which is of special authority in 
this Presidency, supports the view taken in 

Kandasami v. Doraisami Ayyar (1). So also 

does: Subhodini (see foot-note to paragraph 

7, section 2, Chapter I, of Colebrooke’s 

Mitakshara) and I do not think that Saras- 
wati Vilasa (see paragraphs 215 and 
216) and Vivada Ratnakara (see Chapter 1I, 
page 164, of Setlur’s translation), to which 
‚ we have been referred, support the conter- 
tion on behalf of the appellant. As for 
Apararka and Viramitrodaya, they are not 
authorities in. this Presidency and cannot 
usefully be referred to on the subject 
when the view taken by the learned author 
of the Mitakshara is not open to any real 
doubt. 

The partition by the 1st plaintiff in this 
case was madein three equal shares among 
his sons -and himself, and the only way in 
-whieh its fairness was sought to be im- 
peached was that the Ist plaintiff should 
not have set apart a portion of the family 
property for the conduct of certain charities, 
It is found by the learned Subordinate 
Judge that the provision for the charities 
was of a reasonable character and in accord- 
with what has been the practice of 


ance 
the family for а long time past. The. 
appellant himself in his turn has been 


(10) 30 O. 738 (P. O.); 30 L. A. 189; 7 О, W. N. 578; 
Š Bom. L, В, 461; 8 Sar. P. U. J. 489. i 
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conducting these very charities. I may also. 
mention that Mr. Rangachariar, the learned 
Pleader of the respondent, stated that he 
would not object on behalfof his client to ` 
the appellant receiving his share, if he so 
wanted, in such of the properties set apart 
“for the charities as have not been irrevo- 
cably dedicated. The appeal fails and is 
dismissed with costs, 


` Purus, J.—The main question for’ 


‘decision is whether a father of an undivided 


Hindu family can make a partition of 
ancestral property between himselfand his 
Sons without the consent of all the sons. 
This qnestion was definitely answered in the 
affirmative by this Courtin Kandasami v. 
Doraisum? ` Ayyar (1). This decision was 
based on Mitakshara, Chapter I, section 2, . 
relating to partition of property by a father. 


The learned Advocate-General, however, 
relies on section 5, paragraph 7, of 
the same chapter as showing that 


section 2 is only applicable to self-aequir- 
ed property. No doubt in  Kandasami v. 
Doraisami Ayyay (1) Muthausami Iyer, J., 
does rot specifically refer to section 5 of 
Mitakshara, Chapter I, but ir no reported 
ease has the decision been disputed until 
now. On the other hand, so long ago as 
1862 in Nagalinga Mudali v. Subramania 
Mudali (7) Scotland, C. J., remarks: "We 
must consider the Mitakshara, Chapter I, 
section 2, paragraph 7,as applicable to the 
law governing the division of property general- 
ly, and section 5, paragraphs 8 and 11, as ар-. 
plying to divisions of ancestral property”, 
and in his judgment he quotes Sir Thomas 
Strange on Hindu Law (I, page 179): “With 
the exception of two cases, partition among 
the Hindus in the life-time of the father, 
whether. of ancestral or of acquired property, 
would .seem to be at his will, not at 
the option of his sons.” The view of- 
Scotland, C. J., was approved in Daljeet 
Singh v. Rajcoomar Singh (6), wherein 
5 was referred to as wellas sec- 


to section 11, paragraph 7, "Nothing ap- 
pears here to limit the application of this 
passage to the partition of the father's 
self-acquired property." There is no report- 
ed ruling which follows Kandasami v. 
Doraisami Ayyar (1), but it is quoted with 


approval in Visalaksht Ammal v. Sivaramicen 


510 


GOSTA BEHARI t, SANKAR NATH. . 


(3), Roop Laul v. Lakshmi Doss (4) and Singa 
Iyer v. Venkataramana Iyer (11). 
circumstances it is evident that a father’s 
power to partition ancestral property has 
been recognised as being according to law 
in the Presidency .and apparently also in 
Bengal for the-last 50 years, and it would 
require very strong proof that it. was 
wrong to warrant us indisturbing this long 
‘established proposition. The learned Advo- 


eate-General has referred to several com- , 
mentaries on the Mitakshara, and other au- : 


thors on Hindu Law, and has been able 
to refer us to passages which state that 
the father’s power of partition under sec- 
tion’ 2 is only with respect to self-acquired 
property. Vide Saraswati Vilasa, paragraphs 
215, 216 and 217,. Vivada Ratnakara, 
page 164 of Setlur's Translation, Visvarupa, 
page 5 of Sitarama Sastri’s Translation, 
Ram Charan Mitra on Partition (Tagore 
Lectures, 2nd Edition), pages 334-335, Vyavas- 
tha Chandrika, 11, page 212, and Sirkar’s 
Translation of Viramitrodaya, pages 44 to 
69. These passages, however, as appears to 
me, all refer to the father’s power of making 
an unequal partition referred to in section 2, 
paragraphs 1 and 3, as also does 
paragraph 7 of section 5. In поб one of 
these authorities is there any assertion 
that the father cannot make an equal parti- 
tion of ancestral property. Section 2 is 
the only section which deals with a father’s 
right to partition, and if under that section 
he acquires no right to partition ancestral 
property, there is no other provision in the 
Mitakshara which gives him any right to such 
partition, whether with or without the consent 
of the sons. So far, therefore, from thinking 
that there are grounds for doubting the deci- 
sion in Kandasamz v. Doraisami Ayyar (1)1 
think itisquite correct. The remark in Kunwar 
Brüraj Sing. v. Kunwar Sheodan Singh (8) 
that “Balwant Singh, although head of the 
family, had no right to make a partition 
by Will? of ancestral property, is a mere 
dictum -bf the Privy Council and as such 
must ba, strictly construed and not extended 
to refer to & partition “not by. Will" and 
during his lifetime, 2 question which was 
nət under consideration in the case. ` 


(11) 28 Ind. Gas, 6; sem M. W. М. 1016; 14 M, 
L. Т. 555. 
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The only other ground of appeal is'that the 
partition is bad because certain property is 
set apart for charitable purposes, . Only 
13 acres ont of 190 have been so set apart 
and there is evidence,’ including appellant’s 
deposition, that the charities referred to in 
the partition deed have been carried on 
by the appellant’s family for a long time 


past and appellant. admits that he himself . ` 


has been conducting the charities, and the 
deed itself recites that the major portion 
of the property had been dedicated to these 
charitable objects by appellant’s grand- 
parents. As first, plaintiff who made the parti- 
tion is dead and cannot .give evidence, this 
recital is evidence of the dedication. Such 
& provision for charity in the partition will 
not invalidate it. 
should be dismissed with costs. 


Appeal dismissed. 


` 


CALCUTTA HIGH COURT. 
Rote Nó No. 567 or 1916. 
August 22, 1916. 
Present:—Jastice Sir Asutosh Mookerjee, Кт 
and Mr. Justice Cuming. 
GOSTA BEHARI BISWAS AND ANOTHER— 
PETITIONERS 
versus. 
SANKAR NATH MUKERJEE AND ANOTHER 


—Oprosite PARTIES. 

бый Procedure (Code (Act V of 1908), s. 64, О, 
XXI, rr. 54, 89—Transferce of immoveable property 
under attachment, locus standi of, to apply under О. 
XXI, т. 89—Sale in execution of decree, application 
to set aside, by transferee from judgment-debtor. 

A transferee from the judgment-debtor of 
immoveable property attached in: execution of a 
decree for money becomes the owner of the property 
and is competent to make an application under rule 
89 of Order XXI, Civil Procedure Code, for cancella- 
tion of the sale in exeoution of the decree. [p. 512, 
col. 2; p. 518, col. 1.] 


The effect of section 64, Civil Procedure Code, is 
nob to invalidate, for all purposes, a transfer of 
property by the judgment-debtor after it has been 
attached in execution of a decree against him. [p. 
512, col. 1.] 

16 cannot be said thab, when an application is made 
inconformity with rule 89, any question arises as 
to a claim enforceable underthe attachment within 
the meaning of section 64. [p. 612, col. 2.] 

Anund Loll Doss v. Jullodhur Shaw, 1+ M.I А, 
543 at p 549; 10 B. 1. К. 134 (P. 0.5 17 W. R. 818 
2 Suth. P. C. J, 559; 3 Бат. P. C. J. 81; 20 E. R. 888; 
Anand Chandra v. Radhamohan Shaw, 2 B. L. R. 


; 


t 4 


I agree that the appeal .. 
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(F. B.) 49; 11 W.R. 10; Dinobundu Shaw Chowdhry 
v. Jogmoya Dasi, 29 О. 154 at p. 166; 12 M. 1. J, 73 
(Р. C.); 4 Bom. L, R. 288; 29 I. А. 6 С. W. N. 209, 
referred to. 

Rule against the order of the District 
Judge, Nadia, in Miscellaneous Appeal No. 
16 of 1915. 

FACTS 
judgment. 

Babu Narendra Kumar Bose, for the Peti- 
tioner.—The order of the Appellate Court 
setting aside the sale, holding that the 
opposite party has locus standi to apply to 
set aside the sale, is bad in law. The 
opposite party’wasa stranger to the pro- 
ceedings, and the purchase was made by 
him after the -attachment of the property 
by the judgment-oreditor. He cannot be 
said to have any locus standi to apply 
under Order XXI, rule 89, 
Procedure Code. Rule 69 requires that the 
person entitled to set aside the sale must 
own such property or hold ап interest 
therein by virtue of a title acquired before 
such sale. Buton referring to Order XXI, 
rule 54, it will be found that .a person 
taking в transfer of or a charge ona property 
after its attachment cannot be said to own 
or fo acquire any title to the property at- 
tached. If such person be held to own 
such property or to acquire title to such 
property, rule 54 would be nugatory. Rule 
54 absolutely prohibits all sorts of transfer 
of the property attached. Section 64 and 
Order XXI, rule 54, of the Civil Procedure 
‘Code support the petitioner’s case. 

The Appellate Court also has not con- 
sidered that the sale was merely a colonr- 
able transaction. 


of the case appear from the 


Babu Bepin Behari Ghosh (with him Babu 


Surendra Kumar Bose), for the Opposite 
Party.— The purchaser is entitled to apply to 
set aside the sale under Order XXI, rule 89, 
Any person who owns such property or has 
acquired a title to it before execution sale may 
apply. The title in this case was acquired be- 
fore sale, so -the purchaser was entitled to 
apply to set aside the sale, As to the meaning 
of owning a property within the meaning 
of rule 89, reference may be made to Dulhin 
Mothura Koer у. Bansidhar Singh (1), 
Adapa Subbarayadu ү. TMppabhotla Lakshmi- 


wet 10 Ind, Cas, 880; 16 C. L, J. 83;16 C. W. N. 
4. 
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narasamma (2), Anantha Lakshmi Аттай у. 
Kunnanchankaratn Sankaran Nair `8). 

Section 64 of the Civil Procedure Code 
does not debar the purchaser from 
setting aside the sale. The purchaser 
has acquired a valid title as against the 
previous owners. His purchase may be 
void as against all claims enforceable under 
the attachment, £e. the decree-holder has 
the right tó recover the amount due under 
the decree. On depositing that amount 
the purchaser is entitled to get the sale set 
aside under Order XXI, rule 89. See 
Dinubundu Shaw Chowdhry v. Jogmoya Dasi 
(4°, Alienations made by the judgment. 
debtor after attachment are not absolutely 
void but void only as against claims enforce. 
able under the attachment. 


JUDGMENT.—The question for decision 
in this Rule is, whether a transferee of im- 
moveable property, which has been attached 
in execution of a decree for money, is com- 
petent to make an application for cancella. 
tion of the sale under rule 89 of Order 
XXI of the Code of 1908. The decree- 
holder attached the disputed property on 
the 30th July 1914. On the 9th Septem- 
ber 1914, the judgment-debtor transferred 
the property to the opposite party. On 


- the llth December 1914, the: property was 


put up to sale in execution of the decree 
and was purchased by the petitioner. On 
the 7th January 1915, the transferee from 
judgment-debtor applied under Order XXI, 
rule 89. The execution Court on the 20th 
February 1915 held that he had no locus 
standi and dismissed his application. On 
appeal tbe District Judge reversed his order 
on the 25th Apri 1916. We are now 
invited to hold that the District Judge 
should have affirmed the view of the 
Primary Court, that the transferee from 
the judgment-debtor had no locus standi to 
make an application under rule 89, No 
question has been raised before us as to the 
competence of the District Judge to entertain 
the appeal presented to him, 


(2) 22 Ind, Cas. 193; 38 М. 776; 15 М. L. Т. 98; 
(1914) M. W. N. 147; 1 L. W. 59. 

(3) 18 Ind. Oas. 579; (1913) M, W. N, 101; 13 M. 
L. T. .23; 24 M. L. J. 205, : 

(4) 29 C. 154 at p. 166; 12 M. L. J. 78 (P. C.); 4 
Bom, L, R, 238; 29 I. A. 9; 6 O, W. N. 209. 


< 
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Rule 89 provides that an application for 
cancellation of a sale may bs made by any 
person, either owning the property sold in 
execution or holding an interest therein by 
virtue ofa title acquired before such sale. 
The opposite party contends that he was 
ab the time when-he made the application 
the owner of the property within the mean- 
ing of this Rule, and that, in any event, 
he held an interest therein by virtue of a 
title acquired before the execution sale. 
The petitioner answers that the title was 
not operative against the decree-holder under 
section 64 and Order XXI, rule 54, and 
consequently not also against him, as he has 
purchased at the instance of the decree- 
holder. Special stress is laid upon rule 54, 
which provides in. sub-rule (1) that where 
property is immoveable, the attachment shall 
be made by an order prohibiting the judg- 
ment-debtor from transferring or charging 
the property in any . way, and all persons 
from taking any benefit from such transfer 
or charge. The contention is that a person 
who, in violation of rule 54, sub-rule (1), 
takes attached properfy, acquires no title 
or interest therein, not only as against the 
decree-holder at whose’ instance the attach- 
ment was effected, butalso as against the 
purchaser at the execution sale held on the 
basis of such attachment. In our opinion, 
this contention is too broadly expressed.~ 
Section 64 defines the effect of a purchase 
made in contravention of sub-rule (1) of 
rule 54. In tbe Code of 1882, the provision 

. corresponding to rule 54 appeared as sec- 
iion 274 and was followed by section 276 ° 
now replaced by section 64, The effect 
of section 64 is not to invalidate for all 
purposes a transfer of property which has 
been previously attached. The effect is of 
a limited character and is best described 
in the terms used by the Legislature in 
section 64, Where an attachment has 
been made ару private transfer, or delivery 
of property attached or of any interest 
therein and any payment to the judgment- 
debtor of any debt, dividend or other money 
contrary to such attachment shall be void as 
against all claims enforceable under the 
attachment. That this Rule bas a restricted 
application was pointed out by the Judicial 
Committee in the case of Anund Loll. Doss ` v. 
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Jullodhur Shaw (5), where Sir Robert Collier 
discussed the effect of section 240 of Act VIII 
of 1859, which used even stronger terms than 
what finds a place in section 64, and 
enacted that “а private alienation of an 
attached property, whether by sale, gift or 
otherwise, during the continuance of the 
attachment, shall be. null and void.” Sir 
Robert Collier put this question—are these 
words to be takenin the widest possible 
sense, ¿ e, nall and oid against all the 
world including even the vendor, or to be 
taken in the comparatively limited sense 
attached to them by the Courts in India? 
He then adopted the language of Sir,Barnes 
Peacock in tbe judgment under appeal 
| Anand Chandra v. Radhamohan Shaw (6)] 
and held that the object was to make the sale 
null and void so far as it might be necessary 
to secure the execution of the decree and, 
therefore, related only to alienation which 
would affect the creditor who obtained the 
attachment. The same view was affirmed 
with reference to the corresponding provi- 
sion in subsequent Codes, inthe case of Dino- 
bundu Shaw Ohowdhry v. Jogmoya Dasi (4). 
In the ease before us, there is no question 
of protection to the decree-holder or the 
enforcement of the claim under the attach- 
ment. The effect of the application 
under rule 89, if granted, is forthwith 
to satisfy the entire decree. It may be that 
in some instances the effect is to place the 
decree-holder in a better position than he 
occupies under the execution sale. For 
instance, it is conceivable that the execu- 
tion sale might not have realised an amount 
sufficient to satisfy the entire decree, If 
an application is made under rule 89 and 
is allowed, the first condition for the grant 
of the application is that the entire decree 
should be satisfied. Consequently, by no 
stretch of language can it be said that 
when an application is made in conformity 
with rule 89, any question arises as to a 
élaim enforceable under the attachment 
within the meaning of section 64. We 
must hold accordingly that the transferee 
from the judgment-debtor after attachment 
became the owner of the property and un- 


(8) 14 M. L A, 613 at р. 519; 10 B. L. R. 184 
(р. С.); 17 W. В. 313; 2 Suth. P. С. J. 559; 3 Gur, P, 
С. J. 81; 20 Е. R. 888." 

(0) 2 B, L. R. (F. B.) 49; 11 W. R. 10, 
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doubtedly acquired an interest therein 
within the meaning of rule 89 and was 
competent to apply under that section. 
The result is that this Rule is discharged 
with costs, one gold mohur. 
Rule discharged. 


PATNA HIGH COURT. 
Szcoxp Отуп, Appear No. 1906 or 1915. 
June 22, 1916, 
Present; —Mr. Justice Sharfuddin and 
i Mr. Justice Roe. 
Rai Babu GULAB CHAND Saheb AND OTHERS 
—PLAINTIFFS— ÀPPELLANTS 
: versus 
Syed SALEK HUSSAIN AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Bengal Estates Partition Act (V В. C. of 1897), в. 46 
(e)— Khasra not prepared according to Вайсага 
Act, evidentiary value of. 
le A khasra not prepared in accordance with section 
46 (c) of the Batwara Act is absolutely valueless, 
if not inadmissible inevidence, and should not bo 

: made the basis upon which rent is io be settled. 
[p. 514, col. 2.] 

Janki Dobey v. Kirtarath Roy, à Ind. Cas. 316; 18 
О. W. N. 98, referred to. ` 

Second appeal from the decree of the 
Sub-Judge, Saran, dated the 6th May 1915. 

Messrs. P. О. Manuk, Sailendra Nath Palit 
(for Dr. Dwarka Nath Mitra) and Baikuntha 
Nath Mitra, for the Appellants. 

Messrs. Sunder Lall- and Bimala Charan 
Singh, for the Respondents. 

JUDGMENT. The facts of this case 
must be briefly stated in order to ap- 
preciate the point upon which the learned 
Subordinate Judge has fallen into error, 

There was an estate in the year 1901 
in which the plaintiffs held a 3-annas 
share and in which some years previously 
the defendants had had a ficca, under cover 
of which they had taken possessicn of, and 
cultivated all the  khadkasht lind in the 
estate. On the expiry of the term of this 
ticca the plaintiffs were the first to attack 
them for recovery of the khudkasht land. 

. The defendants were then minors. Their 
estate was under the ‘Court of Wards. 
The Court of Wards deemed it prudent 
to come to a compromise with the plaint- 
iffs and offered them for their undivided 
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34-bighas share of the khudkashé land 
out of 167 bighas a rental of Rs. 144 per 
anoum, This compromise was entered into 
in the -year 1904. In the year 1909-10, 
there was a partition between the plaintiff 
aud his có-sharers and, from an exhibit 
on the record, it appears that the only 
land at that time in the possession of the 
defendant was that which had been left 
to him after eviction by the plaintiffs’ 
co-sharers from the khaudkasht land.. This 
point is not sufficiently clear іп the judg- 
ment of the Jearned Subordinate Judge to 
base any decision thereupon, but it is 
shown in the plaint that the defendants’ 
holding of 37 bighas of land was allotted 
by a partition to the plaintiffs’ estate: 
that the Court of Wards gave up the estate 


“in 1817 Fasli: that the plaintiffs came into 


possession of their partitioned share in 
1317, and realised rent due to the partition- 
ed share in 1318. The evidence is that 
this rent was paid at Rs. 144, and that 


-evidence has not been rebutted or touched 


in the defendants’ evidence or considered 
at all in the judgment of the learned Suk- 
ordinate Judge. In 1219 the defendant 
had taken the trouble to get a khasra 
wbich had been prepared by the partition 
amin for all the lands in the village and 
to pick out those for which he was required 
to pay rent and to add together the rents 
of his fields as calculated on the measurement 
of each field and the value assessed by 
the amin thereon. He now files this 
khasra and asks the Court to accept it аз 
the basis upon which he should be required 
to pay rent, which on all these elaborate 
calculations would be Rs, 91. The learned 
Munsif declined to listen to this. He held 
that rent had been paid at Rs. 144 for 
1318. He presumed that this was the 
correct rent. He also presumed that as 
the holding consisted of 37 Jighas and the 
defendant had contracted to pay Rs, 144 
for an undivided 34 bighas, Rs. 144 must 
be a fair rent and also held that it was 
payable under the compromise. 


In appeal, the learned Subordinate Judge, 
on the authority of Janki Dobey v. Kir- 
tarath Roy (1), held that the rent must be pre- 


(1) 1 Ind. Cas, 816; 13 0, W. N. 93. 
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sumed on the batwara khasra to be Rs. 91. 
He was of opinion that the compromise 
in the former suit was not res judicata 
but that the rent “seb forth in the khatian 
filed by the defendantmust prevail. Against 
this decision an appeal has been made to 
this Court, Before going further into this 
argument, it is necessary to set out what 
parts of the batwara papers ага within 
the meaning of Janki Dobey v. Kirtarath Roy 
(1) and what parts are not, The procedure 
now contemplated by the Batwara Act is 
that the amin on going out to make the 
measurement first of all makes a survey 
of the various plots in the village; he 
numbers them and against each’ number 
records the name of the tenant in posses- 
sion. He then collects the various numbers 
in the possession of опе tenant and 
ascertains by enquiry both from the raiyat 
and from the landlord what is the rent 
payable for the whole holding. If there 
is any dispute the Deputy Collector will 
come to a summary decision as to what 
is the real rent of each holding. Upon 
the record and imap thus prepared the 
Deputy Collector makes a partition by 
allotting complete holdings to the various 
shares. He separates a holding only when 
it is absolutely necessary to do so. He 
- partitions not the rent-paying fields but the 
reni-paying holdings. Upon a Record of 
Rights carefully prepared in this fashion it 
is obvious that if raiyat and landlord are 
agreed before the Deputy Collector that 
the rent payable for the holding as a 
whole is the amount recorded in the 
papers accepted by the Deputy Collector, 
that admission from both sides is very 
valuable eviderice in subsequent disputes. 
That was the meaning, as I take it, of 
the ruling in Janki Dobey v. Kirtarath Rey 
(1). The paper which has been put 
before us as proof of the -defendant’s rent 
is not a statement of the defendant’s 
holding and of the rent he pays for it, 
аз admitted by the landlord and tenant, 
but a list of fields and an assessment 
made upon each field by the avin, Such 
a list of fields or khasra is referred to 
in Rule 70, Part III, of the Instructions 
issued by the Board of Revenue for the 
preparation of batwara papers. It runs 
thus:— A practice has been established in 
some districts of calling upon the proprietors 
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to supply a ratbandha or table of rates, 
апа of assessing the land surveyed according 
to it, without inquiring whether the rent 
resulting is that which is at the time 
payable or not. 'This is not in accordance 
with the system prescribed by section 46 
(c) of the.Act, the provisions of which 
sbould be observed with care.” 

The khasra before us is precisely the 
sort of paper here condemned by the 
Board of Revenue. It was not prepared 
in accordance with the Batwara Act in 


any sense whatever and is, therefore, 
absolutely valueless in evidence, if not 
inadmissible. On the record of this case 


are (1) the terms of the compromise of 
1904, (2) evidence of the area now in the 
possession of the defendant, and (3) evidence 
that payment was made for the year 
1318 at the rate given in the compromise. 
The learned Munsif rightly held this 
evidence sufficient to establish the plaintiff's 
claim. 


The suit should have been deereed. It 
is now decreed with costs, The order of 
the learned Subordinate Judge is discharged 
and the deeree of the Munsif is restored. 

Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE DgcRER No. 285В 
or 1915. 
July 8, 1916. 

Present; —Mr. Mittra, Offg. A. J. C. 
MADHO-—DEFENDANT— APPELLANT 
versus 
JANKI PrAINTIFF—HESPONDENT, 

Hindu Law -Mitakshara as interpreted in Western 
India—Succession - Female heirs, position of —Father's 
sister, whether excludes maternal grandfather. 

Tho doctrine of the Mitakshara that a female heir 
cannot succeed unless supported by special texts 
is ignored in practice in Western India, when, in obe- 
dience. to custom, a female is declared an heir. 
[p. 5 5, col. 7.] 

According to the Hindu Law, as interpreted and 
followed in Western India, the father's sister is an 
heir, and being connected through the father is 
preferred to those connected through the mother, 
including the maternal grandfather. [p. 516, col. 1.] 

Saguna v. Sadashiv Pandu, 26 B. 710; 4 Bom. L, Ri 
027, followed. 


° 


` 
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Ramprasad v. Musammat Subu Bai, 4 N. L. В. 31 at 
p. 34; Bayana v. Dinkar, 5 Ind. Cas. 748; 6 N. L. R. 39 
at р. 40; Bhadia v. Musammat Bhagi, 23 Ind. Cas, 229; 
10N.L. R.24 Vijarangam and Damodhar v. Lak- 
shuman and Lakshmi, 8 B. H. C. В.О. О. J. 244 at 
„р. 261 and Ganesh Vaman Kulkarni v. Waghw valad 
Rajaram, 27 B. 610; 5 Bom. L. В. 581, referred to. 

Ramji v. Nurshah, 11 Ind. Cas. 907; 7 N. L. В, 116, 


distinguished. 
` 


Appeal against the decree of the Additional 

District Judge, Akola, dated the 10th April 

. 1915, reversing that of the Munsif, Malkapur, 
dated the 26th August 1914, 


Dr. Н. 8. Gour and Mr. D. T. Mangalmoortz, 
for the Appellant. 

Mr. M. Bhowani Shanker Niyogi, for the 
Respondent. 


JUDGMENT,— The questions for decision 
in this second appeal are, “whether the 
father's sister is an heir and whether she 
or the maternal grandfather is the pre- 
ferential heir under the Hindu Law, in 
Berar. The’ lower Appellate Court, follow- 
ing Saguna v. Sadashiv Pandu (1), has 
deereed the claim of the plaintiffs, who 
are the father's sisters of the last male 
holder, and this appeal has been  pre- 
ferred by the maternal grandfather. 


The law applicable is the Mitakshara, 
as interpreted and followed in Western 
India; Ramprasad v. Musammat Kubu Bat 
(2), Bayana v. Dinkar (3). 


It is admitted that, if the Bombay 
ruling is followed, the decision of the 
lower Appellate Court is correct. In the 
Bombay case, the competition was between 
the father’s half-sister and the maternal 
uncle, but the reasoning of the learned 
Chief Justice will equally apply to the 
case of а maternal grandfather. 


I have been asked to dissent from that 
ruling on the ground that the father’s 
sister has been assumed to be an heir 
without any discussion of the law on the 
point, I do not agree with this. It is 
true that the learned Chief Justice has 
thought it unnecessary to say whether the 


father’s sister is a gotraja sapinda or a 
bandhu. : 


Q) 26 B. 710; 4 Bom. L. В. 627. 
2) 4N. L. R. 31 àb p. 34., 
(8) 5 Iud. Cas. 749; 6 М.І, R. 39at р. 40. 
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‘Hindu Law, 3rd edition, at page 131, 
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Inmy judgment in Bhadia v. Musammat 
Bhagi (4) I have expressed the opinion that 
the sister's claim was founded upon a custom 
mainly influenced by the Mayukha, even 
in places where Nilkantha’s authority is 
not supreme. The same observation applies 
to the case of other female heirs recognized 
in Western India. It is true that even 
the Mayukha does not expressly rafer to 
the father’s sister. As Mr. Mayne says:— 

Ib certainly seems to me that this is one 
of those cases in which usages which 
sprung up without any reference to the 
Sanskrit Law Books are now supported by 
torturing those books, soas to draw from 
them conclusions of which the author had 
no idea; Mayne on Hindu Law and 
Usage, 8th edition, paragraph 529. 

The appellant’s learned Pleader argues 
that, under the Mitakshara, a female cannot 
succeed, unless supported by special texts. 
This doctrine, ih practice, is ignored in 


. Western India, when, in obedience to custom, 


a female is declared an heir, 

No authority has been cited, which 
expressly decides that a paternal aunt is 
not ап heir in the Bombay Presidency. 
On the other hand, in Vijiarangam and 
Damodhar v. Lakshuman and Lakshmi (b), 
West, J., regards the father's sister as a 
gotraja sapinda. In West and  Bauhler's 
an 
unreported ruling of the Bombay High 
Court is cited, in which it was held, that 
the ‘paternal aunt could not, even in 
Gujarat, be recognized as а gofraja sapinda, 
though she was entitled to a place as a 
bandhu, and the same position is assigned 
to her by the learned commentators at 
page 489. This unreported case has been 
followed recently in Bombay, and it has 
been held that she does not exclude distant 
male gotraja sapindas [Ganesh Vaman 
Kulkarni v. Waghu valad Rajaram (6)]. In 
the last mentioned case, Jenkins, C. J., did 
not express any opinion as to whether 
the paternal aunt is a bandhu or a gotraja 
saginda, just as he thought it unnecessary 
to decide the point in the previous case 
of Saguna v. Sadashiv Pandu (1). She is 


(4) 28 Ind. Cas, 229; 10 N. L, В. 24. 
©) 8 B. H. C. R, O. C.J, 446 р. 261, 


0 
2 
6) 27 В, 610; 6 Bom. L. R, 581, 
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certainly treated as an heir in the judg- 
-ment. I think there із no doubt that she 
is an heir in Western India, but her 
exact place in the order of succession has 
not yet been definitely settled. 

I have already noted that in the 
unreported Bombay case of 1870, she is 
called a bandhu, but whether she is a bandhu 
or not, she comes before a maternal 
grandfather in Bombay, as -she is con- 
nected through the father and is, therefore, 
preferred to those connected through the 
mother. К : 

The Madras гиса cited before me aud 
dissented from in the Bombay case, cannot 
be properly followed in Bombay or Berar. 

The lawyers in Berar would naturally be 
advising their clients upon the authority 
of the decisions and opinions expressed by 
the learned Judges of the Bombay High 
Court, and unless there were clear, cogent 
reasons for disseuting from them, it would 
‘be my duty to follow them. The case of 
Ramit v. Nursha (7) is easily distinguish- 
able, and in the present case T am not, 
to use the words of Stanyon, A. J. C, 
“anticipating the High Court of Bombay 
in any evolution of the usage in favour 
of female heirs which may hereafter take 
place.” 


The appeal, therefore, 
missed with costs. 


fails and is dis- 


Appeal dismissed. 
(7) 11 Ind, Cas. 907; 7 N. L. R. 116. 


MADRAS HIGH COURT. 
APPsgAL Sorr No. 297 or 1913. 
August 3, 1916. 
Preyent:—Justice Sir William Ayling, Kt., 
and Mr. Justice Srinivasa Aiyangar. 
MUTHU K. R. V. ARUNACHALAM 
CHETTY AND otases—Derendants Nos. 6, 
7 AND 9 — APPELLANTS 
versus 
M.R. R. M. MURUGAPPA CHETTY 
AND OTHERS— PLAINTIFF AND DEFSNDANTS 


Nos, 1 to 5 Au D 8—RESPONDENTS, 
Mortgage decree—Direction to sell properties in 
particular order, power of Court to give. 
A Court passing a mortgage decree Паз power to 
give directions for sale of the propertics in a 
particular order, ab the instunce of the mortgagee. 
р. 516, col. 2. : 
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Imam Ali v. Baij Nath Ram Sahu, 88 0,618; 10 C. W. 
N 561; 8 C. L. J. 576; Kommineri Appayya v. Mangala 
Rungayya, 31 M. 419 at p. 423 P. B; 18 M. Lb. Ј. 
229; 3 M. L. T. 287; Mir Eusuff Ali Haje v. Panchanan 
Chatterjee, 6 Ind. Cas 842; 11 C. L. J. 689; 15 C. W. 
N. 800 and Ponnusami Mudaliar v. Srinivasa Naickan, 
31 М 333, referred to. 

Surjiram Marwari v. Barhamdeo Persad, 1 C. L. J. 
837 at p. 339, distinguished, 

Appeal against the decree of ilia Court of” 
of the Temporary Subordinate Judge, Ramnad 
at Madura, in Original Suit No. 9 of 1918. 

Mr. 0. Y. Ananthakrishna Atyar, for the 


Appellants. 


The Hon’ble Mr. 7T. Rangachariar, (with 
him Messrs. C. S. Venkatachariar and 4. Sri- 
nivasa Aiyangar), for the Respondents. 


JUDGMENT.—At first we were inclined 
to doubt if the Court had power at the in. 
stance of a mortgagee to prescribe: by its 
decree the order in which the mortgaged pro- 
perties are to be sold; but after hearing a full 
argument from Mr. Rangachariar, we think 
the Court had the power to do so. 

The mortgages is ordinarily entitled to 
realise the debt due to him by proceeding 
against the whole or any of the parcels of land 
mortgaged to him. It is conceded by Mr. 
Ananthakrishna lyer that by virtue of this 
right the mortgagee in execution .of a mort- 
gage decree can ask for the sale. of the pro- 
perties includéd in the mortgage in any order 
he chooses. If he can do that, we are unable 
to find any principle which prevents him 
from claiming and the Court from granting 
that relief, at the trial, by the decree. 
It may be, and indeed it was, admitted that 
the Court has power to control this right 
of the mortgagee to prevent a fraudulent 
or unconscionable use of it and to adjust 
the equities of persons who have bona fide 
acquired rights in the mortgaged proper- 
ties after the mortgage, though they may not 
bs entitled as of right to marshalling under 
section 81 of the Transfer of Property Act 
[see Imam Ali v, Ват} Nath Ram Sahu (1) and 
Komminert Appayya v. Mangala Rungayya 
(2)). This is not а ease in which the mort- 
gagee has released or relinquished any 
portion of the security to the prejudice of 
the subsequent alienees, in which case the 
mortgagee may be compelled to forego a pro- 

(1) 38 C. 613 at p. 623; 10 C. W. N. 551; 8C. L. J. 


76. 
(2) 31 M. 419 at p. 423 (Е. B 18 M. L, J. 229; 3 
M. L. T. 287. 
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portionate share of the debt [see Mir Busuff 
Alt Haji v. Panchanan Chatterjee (3) and Pon- 
nusamt Mudaliar v. Srinivasa Natcka (4) 1. 
It is, no doubt, true that no case was cited 
in which such a direction was given in the 
decree at the instance of the mortgagee. All 
the cases cited by Mr. Rangachariar were 
cases in which to do justice to purchasers of 
the equity of redemption, the mortgagee was 
compelled to proceed first against certain 
parcels out of the mortgaged properties. 
But this is easily explainable: for no 
mortgagee is likely to fetter his discretion 


in the manner asked for by the mortgagee in ` 


this suit. 
The only authority which we can find 
- against the view taken above are certain: 
observations of Harrington, J., in Surjiram 
. Marwai v. Borhamdeo Persad (5), but these 
observations were made in а case where the 
mortgagee, after releasing portions of the 
security, claimed to recover the whole of the 
debt from the remainder. 

On the merits we are unable to say the 
direction to sell first the 5th item of property 
is wrong. It is after all for the mortgagee to 
Judge what will be the most convenient and 
speedy mode of realising his debt. We 
must, therefore, dismiss the appeal with costs, 


. Appeal dismissed. 
(3) 6 Ind. Cas, 842; 11 C. L. J. 639; 15 C. W. N. 800. 
(dr 31 М. 333, 
(B) 1 O, L. J. 337 at p. 339. 


BOMBAY HIGH COU'RT. 
SgcoNp Crvin AppgAL No. 1012 or 1914. 
August 24, 1916. 

Present;— Sir Stanley Batchelor, Kr., Acting 
Chief Justice, and Mr. Justice Shah. 
CHANDABHAI JANUBHALI AND OTHER3—. 
DEFENDANTS— A PPELLANTS 
versus 
GANPATI PATILBOA AND oTHERS— 

; PLatntiPrs— RESPONDENTS, 
Dekxhan Agriculturist Relief Act (XVL of 18791, 
ss. 3 (z), 12, 13, scope of Mortgage - Redem ро - Suit 


for cancellation of sule-deed and for redemption, nature 
of. i 

Plaintiffs’ father mortgaged certain property to ` 
defendant No. J, aud after his death, plaintiffs being 
minors, their mother sold some of the mortgaged pro- 
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porty to defendant No. 2. Plaintiffs sued to redeem 
tha mortgaged property under section 3 (z) of the 
Dekhan Agriculturists’ Reliof Act, praying that tho, 
sale by their mother, baing unlawful aud unauthorised, 
was not binding upon them: 

Held, that the suit, though called a suit for re- 
demption, was primarily designed for the setting 


_ aside of the deed of sale alleged to b» frandalent, and 


could not, therefore, b^ brought within the seope of 
section 3 (z) of the Act. fp, 518, col 1.] 

Bachi v. Bikhchand Jiomal, 9 Ind Cas. 393; 13 Bom. 
L.R.56 (P. O); 8 A. L.J. 105; O M. L. T. 193; 15 C. 
W. N. 297; 21 M. L. J. 89; 13 С. L, J. 02, followed, 


Second appesl from the decision of the 
District Judge, Ahmednagar, in Appeal No. 
16 of 1914, confirming the decree passed by 
the Joint Subordinate Judge, Ahmednagar 
in Civil Suit No. 343 of 1912. 


Mr. Jayakar (with him Mr. R. S, Navalkar), 
for the Appellants. 

Mr. 4. G. Desi, for Respondents Nos. 
1 to 3. 


JUDGMENT.—This appeal which із 
brought by the original defendants must, in 
our opinion, succeed, and as it succeeds проп 
a preliminary point, we make no pronounce- 
ment as to the merits of any part of the 
case. 16 is further to be observed that this 
preliminary point, upon which we are about 
to reverse the decree of the learned District 
Judge, goes to the root of this litigation, 
and to the jurisdiction of the Courts, so 
that we have felt bound to consider it. 
It wil, however, be recognised that in 
allowing it to prevail, we are deciding the 
suit and the appeal upon a point which was 
not argued before the learned District Judge, 
end upon which the ruling authority was 
not cited to him. 

The suit was filed by the plaintiffs under 
the Dekkhan Agrieulturists Relief Actas a 
suit for the redemption of mortgaged pro- 
perty within section 3, clause (2), of the 
Act. The whole question is whether the suit, 
properly considered, can fall within this 
description. In our opinion a reference to 
the pleadings shows that it cannot. After 
reciting a mcrigage by the plaintiffs’ father, 
and alleging payments of vasul thereafter, 
the plaint in paragraph 3 goes on to say 
that the Ist defendant with a view of fraudu- 
lently acquiring the lands ofthe plaintiffs 
obtained an out-and-out sale-deed from the 
plaintiffs’ mother. In paragraph No. 4, the 
plaintiffs claim that that sale by their mother 
was unauthorized and was unlawful, and in 
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this paragraph it isexpressly said that the 
suit has been brought to get this deed 
cancelled. This is made equally clear in 
prayer A of the prayer clause, where we 
read the plaintiffs’ prayers are as follows :— 
“that on deciding” (that is to say, after 
deciding) “that whatever transaction may 
have been entered into between defendant 
No. 3 and defendants Nos. 1 and2 is not 
binding on the plaintiffs, it should be held 
that all the lands have become free from 
any mortgage charge." It-is manifest, there- 
fore, that on the plaintifs own showing 
this was not a mere suit to redeem, but 
was a suit primarily for the setting aside 
of a fraudulent ‘deed of sale, and, that being 
done, for the redemption of certain properties, 
including those thus released from the 
fraudulent sale. The difficulty of bringing 
such a suit within the description in clause 
(z) of section 8 of the Dekkhan Agriculturists’ 
Relief Act was noticed by the defendants, 
who in paragraph 13 of their written state- 
ments took the ground that the suit for 
redemption was not maintainable under 
the Act so long as the sale-deed was 
outstanding, and issue No. 2 framed in 
the Court of Trial seems to have been 


designed to meet this particular dispute. 
Thereafter, however, the Court seems 
to have lost sight of the point, 


probably because it was not argued and the 
authority deciding it was not noticed. The 
authority deciding it is the Privy Council 
judgment in Bachi v. Bikhchand Jiomal (1). 
We need not set out the facts in that litiga- 
tion. It is enough to say that the more»the re- 
port is studied the more closely do thefacts in 
Bachi у. Bhikhchand Jiomal (1) appear 
to resemble those ncw ‘before us. In the 
judgment Lord Macnaghten, after Ipoint- 
ing out that the  Dekkhan  Agrieul. 
turists’ Relief Act gave extraordinary relief 
‘in certain particular cases specified in 
the Act, observed that the only question 
was whether that suit was one in which 
special relief could be granted. His Lordship 
continues:— In their Lordships’ opinion it is 
not. In form it is a suit for redemption. In 
reality it is nothing of the kind. It is a suit 
to recover property of which the rightful 
owner has been deprived by frand. That 


. settles the case.” 


(1) 9 Ind. Cas. 398; 13 Bom, L. R. 56 (P. 0.); 8 A. 
L. J. 105; 9 M. L, T. 199; 15 О, W. N. 297; 21 M. L. 
J. 89; 18 O, L. J. 69, 
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Every word of this judgment is strictly appli- 
cable to the facts of the present appeal. The 
suit, though called a suit for redemption, was 
primarily designed for the setting aside of the 
deed of sale alleged to be fraudulent. That, 
under the Privy Council ruling, is not the sort 
of case which can be brought within the 
special categories of the Dekkhan Agricul- 
turists’ Relief Act. On this preliminary 
ground we are of opinion that the appeal 
must bé allowed, and that the suit must be dis- 
missed. We have fully considered Mr. Desai’s 
application that he should be allowed to amend 
his plaint, and convert the suit into 8 suit for 
redemption under the ordinary law. We 
think, however, in view of the course which 
the litigation has taken, that it is not possible 
to accede to this application. For to grant it 
now would mean a new plaint followed by a 
new written statement and new issues. Much 
of the evidence on the record would be inad- 
missible by virtue of the exclusion of the 
Dekkhan Agriculturists’ Relief Act, whereas 
a great deal of other fresh evidence would 
necessarily be introduced. We think, there- 
fore, that our only course is to allow the 
appeal and dismiss the suit. We see no 
reason for departing from the ordinary rule as 
to costs, that is to say, the suit will be 
dismissed with costs througkout. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

ÅPPEAL FROM APPELLATE Decrse No. 183B 
or 1915, 

February 7, 1916. 
| Present; —Mr. Stanyon, A. J. C. 
IKRISHNAJI— D&FESDANT—A PPELLANT 
versus 
NILKANTH--PLAINTIFF— 
RESPONDENT. 

Berar Inam Rules, 1879 —Inam estate, incidents and 
devolution of Partition. 

An inam estate in Berar is governed by the Inam 
It is primarily a restricted tenure, 
but the rules provido for its conversion, in certain 
cases, into an estate of free-hold governed by the 
personal law of tke grantee. Whether a particular 
estate has been so converted or enfranchised is a 
question of fact in each particular case, the burden 
of proving which rests on the party who asserts it, 
Гр. 620? сої, 2.] ` 
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A jagir or other inam estate may be anything, 
from a mere grant for life in the royal share of the 
revenue to an absolute estate in the soil; and the 
only correct method, for the judicial decision of claims 
- made upon it, is to ascertain the meaning and effect 
of the grant in each case from the circumstances and 
. objects with which, and the rules under which, the 

sanad was granted. [p. 523, col. 2.] 

Gulabdas Jugjivandas v. Collector of Surat, 3 B. 186 
(P. O.); 6 I. А. 54; 8 Sar. P. C. J. 889; 2 Ind. Dec. 
(x. s) 125 and Ramkrishnarao v. Nanarao, 5 Bom, L. 
R. 958, referred to. 

4 jagirdar, entitled^to sole management of an 
impartible estate, cannot in law or equity be deprived 
of his status and legal right, becauso he Каз allowed 
various members of his family to enjoy shares in 
the income by way of maintenance: nor can the 

‘number of legal sharers be increased by an erroneous 
recognition in the family, as sharers, of persons who 
have no right to shares, unless the error or variation 
of the law has grown into a valid family onstom. 
[p. 523, col. 2; р. 524, col. 1.] 

The devolution of an inam estate which has not 
been converted into a free-hold is governed by the 
Inam Rules, supplemented. as far as necessary and 
permissible, by the personal law of the jagirdar. [p. 
622, col. 1.] 


Rau ut Urjun Bing v. Rawut Ghunsiam Sing, 5 M. 1. 
À. 169; 1 Sar. P. C. J. 415; 18 E. R. 859 and Gopal 
Hari Joshi Rairikar v. Ramakant Joshi Rairikar, 21 B. 
458, referred to. 

Bodhrao Hunmont v. Nursing Rao, 6 M. I. А. 426; 
1 Sar. P, C. J 560; 19 E. В. 160, distinguished. 

Inam Rules, 1879, explained. 

Appeal against the decree of the District 
Judge, Akola, dated the 18th January 1915, 
confirming that of the Subordinate Judge, 
Khamngaon, dated the 30th August 1913. 

The Hon'ble Mr. M. V. Joshi, 
Appellant. 

The Hou'ble Mr. M. R. Dixit and Mr. 
N. K. Phadke, for the Respondents. 


JUDGMENT.—In the case out of which 
this appeal has arisen, the Courts below 
have concurred in giving the seven plaint- 
iffs a decree for a partition, by metes 
and bounds, of a 1/18th share їп whatis 
described as “the jagir estate of Bori 
Adgaon." The first Court gave this decree 
against one defendant only, namely, Krishnaji 
Dinkar Deshpande, who is the certificat- 
ed holder of the estate. The lower Appellate 
Court, in its judgment, ordered the modifiea- 
tion of this decree by adding the names 
of 43 more defendants, but the decree 
drawn up to give effect to this judgment 
merely orders the dismissal of the appeal 
and, therefore, in law, confirms the decree 
of the first Court as 16 stands. It world be 
difficult to find a more perfunctory disposal 
of an important case than is here illustrated; 
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and the result is that a case, which is 
already eight years old, must go back for 
& proper trial, almost de novo. The litiga- 
tion refers to an tnam estate, and neither 
the parties, their Pleaders, nor the Courts 
below appear to know the legal incidents 
of such an estate. Yet Government 
endeavoured, so far back as 1879 A. D., 
to make clear by the enactment of Inam 
Rules—known as the Berar Inam Rules, 
1879—the rights appertaining to the different 
forms of nam estates existing in, Berar. 
If those Rules had been carefully studied - 
and properly appreciated by the Courts 
below, they would have perceived that it 
was of the first importance to ascertain— 

(1) the nature of the grant as recognized 
when the Rules were first applied to it; 
and; 

(2) the history of the estate, and the 
mode of its devolution in the past. 

But the record is absolutely blank аз 
to these matters. Even the certificates 
issued from time to time under the Rules 
of 1879 are not on the record. The first 
Court contented itself by examining the 
first defendant, who is the certificated holder. 
This examination was made at the end 
of the case on the same day—the 30th 
August l1913— on which the judgment was 
written, and the whole of the statement 
elieited was this: — 

"The jagir was granted to our ancestors 
for personal maintenance. It is nof a service 


grant. The custom is that the income 
should be distributed amongst the co- 
sharers, but that the management should 
remain in the hands of one member of 
the family. There is no oral evidence of 
the alleged custom.” 

This was verily a case of “the blind 


leading the blind.” Neither the Subordinate 
Judga пог the jagirdur seem to have been 
aware of the bearing of the Inam Rules 
on the case. The geuealogical tree of the 
family has not even been stated, and it 
is difficult to understand upon what basis 
44 persons were made defendants in this 
suit. The suit, as originally instituted, 
was for a l/18th share of the income: 
then it was developed into а claim for a 
1/18th share in the management of the 
jagir Finally, the plaintiffs’ Pleader declared 
it to be a suit for partition and possession 
of в 1/18th share af the jagir, and for 
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the arrears of income for a certain period 
before the suit. So far as arrears were 
concerned, the matter was referred to 
arbitration and settled, and the only claim 
remaining to be decided -by the Court 
was that for partition. This was resisted 
by the certificated holder on the grounds — 

(1) that by its nature the estate is 
impartible; and 

(2) that partition would be contrary to 
the eustom of the family. 

Itis manifest that for any proper decision 
of these points it was necessary to ascertain— 

(1) the nature and incidents of the grant; 

(2) the history of the devolution of the 
grant; | 

(3: the legal share-holders. 
On all these pcints the Courts below have 
materially failed, and the case must go 
back. Those Courts appear to have laid 
down, as a general rule, that service inams 


are impartible, and that imams of other 
kinds are partible. The first Court in- 
diseriminately held Inam Rules IX and 


XIV to govern the case, it regarded the 
decision in  Bodhrao Hunmont v. Nursing 
Rao (1) to be an authority in favour of a 
decree. for partition in this case, and it 
misrepresented my judgment in иде Uderam 
Gopal Rao ү. Devidas (2) as deciding that 
a Berar inam jagir is partible. The lower 
Appellafe Court, in a still more artificial 
judgment, decided that the estate in dis- 
pute in this ease is partible because there 


is nothing to show that it is not. The 
learned District Judge wrote— 
“The village is admittedly а jagir 


village, but ib is not a service grant, It 
js & maintenance grant. There is no con- 
dition in the grant that the jagir shall 
be. impartible. No rule of law or any 
binding order has been cited to show that 
the village cannot be partitioned. If the 
'eo-owners do not agree to hold their pro- 
perty jointly or even in common there is 
nothing to prevent them from coming to 
a partition. That is a necessary incident 
of 'eo-ownership, and unless there is some- 
thing in the condition of the tenure, law 


(1) 6 M. L. A. 426; 1 Sar. P. G. J. 560; 19 E. R. 160. 
(2) First Appeal No. 40 of 1903, dated the 17th 


March 1906. 
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or binding order prohibiting partition, it 
must be decreed when sued for by one of 
the co-owners.” 


These remarks would be correct if the 
Court were dealing with an estate of free- 
hold. But as the case stands, the judg- 
ment rests on air, since the material facts, 
as to the nature of the grant, and the 
conditions to which it is subject, were neyer 
ascertained. An ¿mam estate in Berar is 
governed by the Inam Rules of 1879. It 
is primarily a restricted tenure, but: the 
Rules provide for its conversion,in certain 
cases, into an estate of free-hold governed 
by the personal law of the grantee. Whe- 
ther a particular estate has been so con- 
verted or wnfranchised is a question of fact 
in each particular case, the burden of prov- 
ing which rests on the party who asserts it.” 

It seems expedient to examine and explain 
the Berar Inam. Rules, so far as they 
bear on the present case, in order that 
the questions which arise between the parties 
may be correctly understood when the case 
goes back. Berar is а territory which bad 
been under many sovereign powers, before 
it came under the management of the present 
Government of India; such as the Kings of 
Delhi, the Rulers of Satara, Gwalior and 
Nagpur and the Nizam; and these  sove- 
reigns, and in some cases their Ministers 
and Revenue Authorities, had made grants 
of land and money at various times, for 
various purposes, and under varying con- 
ditions of tenure and  devolution. It was 
natura], under saeh circumstances, that there 
should have arisen & considerable amount 
of chaos and confusion over the legal rights 
of grantees, and of: the descendants of 
grantees long deceased. It became necessary 
for the Government of India to make rules 
for the settlement of jagir and imam claims 
throughout Berar, both by declaring the 
grants it was prepared to recognize, and 
treating each recognition as a fresh starting 
point’ to provide conditions for its future 
enjoymont and devolution. For this pur- 
pose the Berar Inam Rules were promulgat- 
ed in the form of Resident’s Beok Circular 
XXXVII of 1879. There are 21 Rules, 
They require careful study by any Court 
called on to adjudicate on the legal rights 
appertaining to any particular {лат estate 
in Berar, | 
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Rale. I. shows how the validity of grants 
is to be established, and what grants will 
ordinarily be recognized, 

Rule II classifies znams after- they have 
obtained recognition as follows:— 

Class 1:—Personal jagirs. 

Class: 2.—Grants or endowments to re- 
ligious or charitable institutions and for 
service therein, 

Class 3.— Personal or subsistence grants. 

Olass 4.—Grants for Government service. 

Class 5.—Grants for village service. 

Rule III sets out the conditions: on which 
personal jagirs areto be held. 

Rule IV deals with grants -coming under 
class 2. 

Rule V relates to personal and subsistence. 
grants falling under class 3. 

Rule VI specifies the conditions governing 
grants made for services to Government, 
such services being now wholly or partially 
discontinued. 

Rule VII provides for village service granis. 

Rule VIII defines the term "nam. 


Rule IX in terms contains further pro- 
visions for service grants of all kinds, and 
has been wholly misapplied to the present 
case, -if, as found by both the lower Courts, 
the grant is not a service grant. 


Rule X again deals only. with service: 


grants and has no applieation here. 

Rule XI shows how abandoned тат are to 
be dealt with. 

Rule XII refers to encroachments and ex- 
cess of reccrded rights. 


Rule XIII provides that znams, once re- 
gistered and admitted in accordance with 
the foregoing Rules, will be subject fo no 
further interference by Government except 
such as may be necessary for the punctual 
realization of the Government does, and 
allows an option to the inamdar to pur- 


chase the fee simple by payment of twenty . 


times the amount of the annual quit-rent. 


Rule XIV refers to private imams, enfran- 
chised under Rule V-3 or Rule XIII, and, 
in the absence of allegation and proof that 
-such an enfranehisement las taken place in 
the present case, has  besn entirely 
misapplied by the first Court, and apparently 
nót considered by the lower Appellate Court. 

Rule XV requires a title-deed to be 
given to the патат of'each inam estab- 
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lished and recognized under the above Rules, 
and ‘such a deed must have been given to the 
ineumbent found and recognized as the 
first jagzrdar or ?namdar under the Rules, 

Rule XVI deals with the : question of 
Yeomeanhs or pensions in perpetuity. 

Rule XVII has reference to granis and 
endowments for public buildings. 


Rule XVIII lays down in what cases 
money grants without sanads are to be ad- 
mitted. 

Rule XIX provides exceptions to 
XVIII in specified cases. 

Rule XX allots investigations between the 
Inam Commissionerand Deputy Commissioners 
according to the nature of claims, 


Rule XXI states the scope of authority 
given to the Resident at Hyderabad and 
the Commissioner of Berar, respectively, in 
the’ disposal of claims, and requires, except 
where ihe above authorities concur in res- 
pect of service grants to pergannah and 
village officers, and the grants are within 


Rule 


‘a specified percentage of the gross revenue, 


that evéry case where land is released for 
more than one generation, or money grants 
are continued for religious and charitable 
purposes, must be reported for the orders 
of the Government of India. 


In the present case, the estate is called 
a jagir. It is admittedly not а service 
grant or a grant for a religious or charitable 
purpose. Therefore it falls either under 
class 1 аз a personal jagir, or under 
class З аз a personal or subsistence inam, 
and is governed either by Rule III or Rule 
У. In both cases it is a restricted tenure, 
and one which could not be allowed for 
more than one generation without the sanc- 
tion of the Government of India under 
Rule XXI. As this Rule only requires that 
a proposed release of the ordinary Govern- 
ment, demand on the property for more than 
one generation should be reported: to the 
Government of India, the sanction of that 
authority may be assumed to have been 
given when the sanad was issued. Rules 
ПІ and V both deal with personal grants,, 
bnt it appears that while the former refers 
to jagírs the latter deals with estates which 
are not personal jagirs. It is not possible 
from the Rules to lay down the distinction, 
and the terms of the sanad issued under 
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Rule XV will probably be the best guide 
in determining under which category the 
estate called the Bori Adgaon jagir falls. 
Supposing that it falls under Rule III, 
then its devolution will be governed by 
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that Rule, supplemented, as far as neces- . 


sary and permissible, by the personal law 
of the gagirdar. The legal right to shares— 
which is something different from the 
suppositions which members of the family 
may have made, and on which they have 
acted—oan then be ascertained. 


If the case falls under Rule V—and 
that seems to have been assumed in the 
Courts below without any proper basis of 
evidence—then the devolution of the inam 
will follow that Rule, the personal law 
again being merely supplementary thereto. 
The first point required to be ascertained 
will be whether the “present incumbent” 
in 1879-7. e,.the first патат recognized 
under the above Rules—was a descendant 
of the original grantee. Assuming that he 
was, the inam must have been continued 


to him “hereditarily,” which is explained 
to mean “successions limited to direct lineal 
heirs and undivided brothers," uo right 


of adoption being recognized. Whether 
this limits succession to the direct lineal 
consanguine heirs and undivided brothers 
of the first патат under the Rules, or 
such heirs and brothers of each inamdar 
in turn, is a question which I refrain 
from deciding at this stage. But, in 
its original form, the devolution of the 
grant is limited as stated, and it is 
expressly provided that on failure of such 
heirs the inam  escheats to Government, 
There is no hardship in giving а strict 
interpretation to this part of the Rule, 
‘because in clause 3 of the same Rule an 
option was given to the first mamdar to 
convert the restricted tenure into a free- 
hold by consenting to the payment of an 
annual quit-rent. Clause, 5 of the same Rule 
deals with the case of a "present incumbent” 
who is not a descendant of the original 
grantee, and will apply if the first inamdar 
.-under the Rules was not such a descend- 
ant. 

Finally Rule XIII allows any inamdar, 
whether the first recognized under the 
Rules or any successors to him, to convert 
the grant into an estate of full ownership, 


[1916 


and then Rule X[V becomes applicable 
to it. Whether any such conversion has 
been made in this ease is a question which 
has not yet received any attention. 


If these rules had always been observed 
by the Revenue Authorities and the parties 
in Berar, there would have been no 
difficulty in adjudicating upon such cases 
as the present. Unfortunately the 
tendency among all classes in Berar seems 
to have been to look upon every form of 
estate as an estate of ownership and 
inheritance, subject to the ordinary personal 
law of the holders thereof. In consequence: 
of this tendency, we. find heredity, co- 
ownership, and claims for partition 
introduced into all kinds of possessions in 
the · hands of Hindus, such as tenancies, 
occupancy rights, leases, revenue offices, and 
menial services, many of which are by 
nature inappropriate to such treatment. 
Even Mahomedan families, placed among 
a larger community of Hindus, as in 
Berar, are affected by the all-pervading 
Hindu Law of joint ownership, partition, 
and female exclusion from inheritance, 
and frequently allow that law to control 
their enjoyment and devolution of property 
out of Court. It is, therefore, not surprising 
to find the statutory land laws of Berar 
being overlaid by this Customary Law 
without any discrimination between  re- 
stricted tenures and free-holds, until a wide 
divergence has grown up between the land 
records maintained - by the Revenue 
Authorities, and the actual conditions 
prevailing on the land itself. Rules against 
alienation, provisions incompatible with 
partition, and directions as to the mode 
and extent of devolution of restricted 
tenures have been disregarded,. and the 
Civil Courts have assisted the ‘general 
tendency of the public to apply the same 
law of the enjoyment, inheritance, and 
alienation without discrimination to all 
forms of land tenure and nam tenures 
have not escaped this flood of error. 
While the same officers discharged revenue 
and civil functions, and were not always 
carefal to distinguish between them, their 
proceedings and orders in many cases 
threw a further veil over the true legal 
rights of land-holders of every degree, 
ereating the many problems and difficulties 
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which present themselves to the Courts 
and officers now responsible for the 
administration of Berar. But what I have 
-described as the statutory land law of 
Berar remains constant, and, so far as 
the Civil Courts are concerned, they are 
bound to give effect to it, irrespective of 
the consequences that may ensue, and the 
surprise and possible hardship which even 
a belated application of it may cause, amid 
conditions which have.grown up on error. 
They cannot recognize and give effectto habits 
in disregard of that law as valid oustoms, 
except so far as may be consistent with 
well-established rules of equity and recogniz- 
ed principles of judicial discretion. For 
some time to come Judges of the Civil 
Courts in Berar will have a difficult task 
to perform, in gradually but firmly bringing 
the people of that territory into line with 
the legislative enactments and rules of 
law by which they are governed, and by 
so doing to assist in the general restoration 
of order in the revenue administration 
which is now in course of being carried 
out. They wil seriously retard that 
administration if they arbitrarily follow 
and sustain popular error, as the Courts 
below have done in this ease. The claim 
to partition made in this ease is preferred 
for the first time in the history of the 
jagir, as far as I can find from the 
record. Having regard to the age of the 
tenure that is a circumstance of great 
importance, as pointed out in Rawut Urjun 
Singh v. Rawut Ghunsiam Sing (8), in 
which a family usage and custom, for 
eight generations, for a zam?ndari estate in 
Bengal to descend entire to the eldest son, 
to the exclusion of the other sons, was sus 
tained, the judgment of the High Court being 
confirmed by their Lordships of the Privy 
Council, Theimportance of the long continu- 
ed family custom was also recognized in Gopal 
Hari Joshi Ratrikar v. Ramakant Joshi Rairikar 
(4). But the present case is one to be decided 
on its own circumstances, as controlled by 
tthe Berar Inam Rules, 1879, and not upon 
analogies drawn from the circumstances of 
other cases, except so far ‘as they lay 


(3) 5 M. L.A. 169; 1 Sar, P. C. J. 415; "mi R. 859. 
(4) 21 B. 498, 
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down judicial principles of general applica- 
tion. А jagir or other inam estate may 


'be anything, from a mere grant for life 


in the royal share of the revenue, to an 
absolute estate in the soil; and the only 
correct method, for the judicial decision of 
claims made upon it, is to ascertain the mean- 
ing and eifect of the grant in each case from 
the circumstances and objects with which, and 
the rules under which, the sanad was 
granted, Gulabdas Jugjivundas v. Collector 
of Surat (5); Hamkrishnarao v. Nanarao (6). 
In Bodhrao Hunmont v. "Nursing Rao 0) the 
judgment of their Lordships states, “The 
terms of the sanad are absolute.” The 
ruling will apply to every case in which 
an absolute estate has been granted, either 
originally or by subsequent enfranchisenient 
under any law to that end. But it is 
ridiculous to read this decision as laying 
down & general rule for all kinds of inam 
estates, as the first Court seems to have read 
it in this case. It must first be found on the 
facts that the jagir in dispute is the absolute 


_ estate of the family before the ruling can 


be used as а guide. Here the facts have 
been left unascertained, and law has been 
applied blindly. The history апа circum- 
stances of this grant, and the first applica- 
tion to it of the Berar Inam Rules of 
1879, must be matters of public record in 
the district from which the case comes, 
and there should be no difficulty in 
obtaining proof of them. It will then be 
possible to find the meaning, effect and 
nature of the original sanad issued under 
the above Rules, If the grant was of a 
restricted tenure, which has not been 
converted into free-hold, the legal rights 
of the parties must be determined upon 
the basis of the Rules, and not upon the 
erroneous notions of them which may have 
prevailed in the family. A jagirdar, entitled 
to sole management of an impartible estate, 
cannot in law or equity be deprived of 
his status and legal right, because he has 
allowed various members of his family to 
enjoy shares in the income by way of 
maintenance: nor can the number of legal 
sharers be increased by an erroneous 


(5) 8 B. 186 (P. С.); 6 I. A, 54; 3 Sar Р.С, J. 889; 
2 Ind. Dec. (N. 8.) 126. 
6, 5 Bom. L, R, 983, 
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‘recognition in the family, as sharers, of 
persons who have по right .to shares 
unless the error or variation of the law 
has grown into a valid family custom. 
The case calls for careful inquiry into 
all the material facts. The application of 
the law to it will then be simple, 

. “The appeal is allowed. The decree of 

~ the lower Appellate Conri is set aside, 
and the case is remanded for a fresh 
decision with advertence to the above 
remarks, so far only as the claim for a 
partition of the jagir is concerned. There 
will be no refund of Court-fees. Costs 
here and hitherto will follow the event. 


Appeal allowed; Case remanded. 
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ORIGINAL Sips APPRALS Nos. 87, 48 AND 95 
‘or 1915 anp 64 or 1914. 
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_Present:—Mr. Abdur Rahim, Offg. Chief 
Justice, and Mr. Justice Seshagiri Aiyar. 
* Іх О. S. A. No; 87 or 1915 
Тнк. OFFICIAL ASSIGNEE or MADRAS 
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versus | ` 
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Is О, S. A. No. 48 or 1915 
K. BALKRISHNA NAIDU— 
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versus 
Tre OFFICIAL ASSIGNEE or MADRAS 
—- RESPONDENT. 
Ix О. S. A. No. 95 or 1915 
Tar OFFICIAL ASSIGNEE or MADRAS 
.O— ÜLAIMANT— ÁPPELLANT i 
s ў versus 
i C. KESAVA PILLAI AND OTHERS— 
` ‚ GARNISBEES— RESPONDENTS. 
, ` IN О. 8. А. No. 640r 1914 
C. ABDUL KHADER SAHIB— 
APPELLANT 
` versus 


' 


Tag OFFICIAL ASSIGNEE or MADR AS Р 


— RESPONDENT. 
Presidency Towns Insolvency Act (III of 1909), sg. 7, 
86, 90 —Letters Patent, ss. 12, 18 — Insolvency Cowrt— 


Decision on title to immoveable property outside limits of 
original civil jurisdiction of High Court—Jurisdiction. 

Section 7 of the Presidency Towns Insolvency. Act 
gives the Insolvency Court power to decide ques- 
tions of title to immoveable proporty situate outside , 
the limits of the original ‘civil jurisdiction of, tho” 
High Court, and the proviso to section 90 makes it 
clear that such jurisdiction was not intended to be 

curtailed. [p. 625, col. 2; p. 526, col 2; p 527, col 1.] 

Section 12 of the Letters Patent does not control 
section 18. The two jurisdictions are separate and. 
the restrictive provisions of section 12 should not be 
imported into section 18, The powers mentioned in 
section 18 include thoso contained in Act LIT of 1909, 
[p. 526, col. 2; p. 528, col. 2. 1 

Per Abdur Rahim, Offig. C. J.—Section 36 of the 
Act only provides a summary а in cases where 
there is no dispute raised, but that does not necessari- 
ly exclude the jurisdiction of the Insolvency Court to 
deal with ‘cases of disputed title, Only in cases of 
tho latter class the ordinary procednre has to be 
followed. [p. 526, col. 1.] 

The jurisdiction conferred by section 7 is of a 


` diseretionary charactor and it is seldom that the 


Insolvency Court will deem it expedient to try 
difficult questions of title. The Judgein such cases 
would ordinarily ask the Official “Assignee to es- 
tablish his title by an ordinary civil suitand it is 
only cases which do not involve any prolonged enquiry 
that the Insolvency Conrt itself would undertako to 
decide [p. 626, col. 1.] 

Dicken, Ex parte, Pollard, Inve, (1878) 8 Ch. D. 
877; 38 T. T. 850; 26 W. R. 731, Brown," Бю parte, 
Yates, In те, (1879) 48 L. J Bk. 78; 1. Ch.D. 148; 40 
L. T. 402; 27 W. R. 651 and Ellis v. Silber, (1872) 49 
L. J. Ch. 666; 8 Ch. App. S3; 28 L. T. 156; 21 W. R. 
346, referred to. 

Seshagiri Aiyar, J.—Section 36 of the Presidency” 
Towns Insolvency Act does not control the language 
of section 7, but provides a- special and summary 
remedy in certain eases: section 7 gives jurisdiction 
over the property of the insolyent wherever situate, 
section 36 indicates that the jurisdiction should be 
exercised summarily only in certain cases, and that 
in dll other cases ali the formalities of a regular trial 
should be observed, although. the forum will be the 
same in both cases. Гр. 527, col. 2; p. 528, cols. 1,& 2.) 


Clause (5) of section 38 of Act ILI of 1909 
does not say that the Court should base its decision 
once for all on the evidence adduced by the garnishee 
and that it has no power otherwise to adjudicate on 
his rights. The enquiry at this stage is analogous 
to what takes place when a olaim to property is 


` advanced in execution proceedings. The enquiry in 


such proceedings is not generally exhaustive. 
Similarly, the Insolvency Gourt is not restricted to 
the materials furnished by the examination of the 
garnishee in summarily dealing with his claim.’ The 
contentious matters arising on the claim should not 
һе disposed of only on ‘the examination of the 
claimant but shonld be allowed to be dealt with i in 
the ordinary way. “p. 527, col 2.] | 


Ganeshdas Panalal, In те, R. D. Sethana v. R S. D., 
Chopra,82 Bc .08; 10 Bom. L. B.77; Lucas J. M., 
In ve, 28 Ind Cas. 469; 42 С. 109; Khan Saheb Bangi 
Abdul Kadhar Sahib v. Official Assignee of Madras, 
20 Ind. Cas. 485; 14 M. L. T. 151; 26 М, L.'J. 308; 


` 
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(1918) М. W. N. 876; (1914) M. W. N. 247; Anderson, 
Ha parte, Anderson, In re, (1870) 5 Oh. App. 478; 
39 L. J. Bk. 32; 22 T. T. 361; 18 W, В. 715; Halliday 
v. Harris, (1874) 9 C. Р. 668; 43 L. J. C. P. 350: 30 
L. T. 680; 22 W. R. 756; Morley v. White, White, 
In те, (1872) 8 Ch. App. 214; 421.1. Bk. 78; 27 L. 
T. 136; 21 W. В. 746; Ellis v. Silber, 8 Ch. App. 88; 
42 L. J. Ch. 666; 28 L. T. 156; 21 W. R. 346; Motion, 
In re Maule v. Davis, (1873) 9 Ch. App. 192 at p. 210; 
48 L. J. Bk. 59; 29 L, T. 757; 22 W. R. 225 and Tait, 
Ea parte, Tait Fa Co., In те, (1872) 18 Eq. 311; 41 1 
J, Bk. 32; 20 W. R. 318, referred to. 


In О. 8, А, No. 87 or 1915. 


Appeal from the judgment and order of 
Mr. Justice Bakewell, dated the 4th October 
1915, in Insolvency Petition No. 65 of 
1914. 

Mr. M. D. Devadoss for Mr. м. К. Rama- 
sawmt Aiyar, for the Appellant. 


Messrs. M. A. Thirunarayanachari and 
P. Kandaswami, for the Respondents. 
Ix О. 8. A. No. 48 op 1915. 

` Appeal from the order of Mr. Justice 

Bakewell, in Petitions Моз. 24 of 1913 

and 272 of 1912, dated 15th March 

1915, in Insolveney Petition No. 24 of 


1913. 

Messrs. M. A. Thirunarayanachari and P. 
Kandaswami, for the Appellant. 

Mr. P. Е amanathan, for Ње Respondent. 

x О. 8. A. No. 95 or 1915. 

AD. don the order of Мт. Justice 
Bakewell, dated the 28th September 
1915, in Insolvency Pétition No. 62 of 
1915. 

Mr. P. Ramanathan, for the Appellant, 

Messrs. Short, Bewes § Co., for the Respond- 
ents. ; 

Іх О. S. А; No. 64 оғ 1914. 

Appeal from the judgment and order 
of Mr. Justice Bakewell, dated 30th April 
1914, in Insolvency Petition No. 46 of 1914.. 

Mr. V. V. Srinivasa Atyangar, for the Ap- 
pellant. 

Mr. P. Kandaswami, for the Respondent. 


JUDGMENT. 

ABDUR Rauim, Orre. C. J.—Mr. Justice 
Bakewell sitting in the Insolvency Court has 
held that under the new Insolvency Act IIT of 
1909, he has no jurisdiction to try the ques- 
tion whether certain property situate outside 
the local limits of thu original civil jurisdic. 
tion of this Court belongs to the insolvent, it 
being alleged by the Official Assignee that the 
‘purchase in the name of the’ insulvent’s wife, 


effected three or four years before the peti- 
tion in insolvency was filed, was merely 
benami for the insolvent himself. He was of 
opinion that though admittedly the old Act 11 
and 12 Victoria, Chapter 21, gave a discretion 
to the Judge sitting inthe Insolvency Court 
to exercise jurisdiction in such cases over third 
parties, the present Insolvency Act has made 
a change in the law and all questions aris- 
ing between the Official Assignee and third 
parties must be dealt with by the ordi- 
nary Civil Court which has jurisdiction over 
the matter. With all respect to the learned 
Judge, it seems to me that section 7 of 
the Act gives him the power to decide 
questions of title to land situate ontside 
the limits of the original civil » jurisdic- 
tion of the High Court. It says: “Subject 
to the provisions of this Act, the Court 
shall have full power to decide all ques- 
tions of priovities, and all other questions 
whatsoever, whether of law or fact, which 
may arise in any case of insolvency coming 
within the cognizance of the Court, or which 
the Court may deem it expedient or neces- 
sary to decide for the purpose of doing 
complete justice or making a complete dis- 
tribution of property in any such case”. 
I do not think that because questions of 
priority are mentioned first, the very com- 
prehensive words that follow must be 
narrowed down in their application. The 
section expressly enables the Court to decide 
all questions whatsoever which it may deem 
expedient to decide for the purpose of do- 
ing justice or making a complete distribu- 
sion of the insolvent’s property. I find 
nothing in these words which for a moment 
suggests that the jurisdiction which the 
Court had hitherto, has been in any way 
cut down. Reliance is, however, placed upon 
section 36, clause 5, which says that ifon 
the examination of a person, summoned on 
the application of the Official Assignee or 
of any creditor and who has been in posses- 
sion of the property belonging to the in- 
solvent, the Court is satisfied that the 
allegation is true, it will order the person 
in possession to deliver the property to the 
Official Assignee. The argument is that 
this shows that the power of the Court 
to deal with property in possession of a 
person other than the insolvent is confined 
to eases where that person admits that the 
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property belongs to the insolvent. But 
section 36 only provides a summary pro- 
cedure in cases where there is no dis- 
pute raised, but that does not necessarily 
exclude the jurisdiction of the Court to 
deal with cases of disputed title. Only 
in cages of the latter class the ordinary 
procedure has to be followed. Section 90 
provides that “in proceedings under this 
Act the Court shall have the like powers 
and follow the like procedure as it has 
and follows in the exercise of its ordinary 
original civil jurisdiction”. An appeal 
lies from an order made in the exercise 
of the insolvency jurisdiction in the same 
way as froma judgment in а civil suit. 
It has been argued that where questions of 
title to property are concerned, the general 
policy of the Legislature is that they should be 
tried in the ordinary forum and difficult 
and complicated questions of title should 
not be decided in the insolvency proceedings, 
which are more or less of a summary 
nature. The answer to that is that the 
jurisdiction conferred by section 7 is of 
a discretionary character, and it is seldom 
that the Insolvency Court will deem it 
expedient to try difficult. questions of title. 
The Judge inSuch cases would ordinarily 
ask the Official Assignee to establish his 
title by an ordinary civil suit and it is 
only cases which do not involve any prolonged 
enquiry that the Insolvency Court itself 
would undertake to decide. Reliance was 
placed on: behalf of the respondent on a 
decision of Mr. Justice Chitty of the Calcutta 
High Court reported as Lucas, J. M., In re (1). 
That decision does not, however, in any way 
help the respondent, It lays down that “Sec- 
tion 36, clauses 4 and 5 of the Presidency 
Towns Insolvency Act, 1909, provides sum- 
mary procedure in cases where there is no 
dispute; it is not intended for contentious 
matters or for following property the subject 
of fraudulent preference or dishonest 
concealment”. But these observations have 
no foree in cases where the ordinary pro- 
cedure provided in the Civil Procedure 
Code is followed for the purpose of decid- 
ing whether the property in possession of 
a third person really belongs to fhe 


(1) 28 Ind. Cas, 469; 42 0. 109. 


insolvent. It may be pointed out that rule 
13 of this Court and rule 5 of the 
Caleutta High Court clearly recognise the 
distinction between cases in which the 
procedure under section 36 or the ordinary 
procedure is to be followed. The English 
desisions on the subject which were also 
discussed at the Bar are, I think, perfectly 
relevant in this connection, inasmuch as 


section 102 of the Bankruptcy Act 
of 1883, corresponding to section 72 
of the Bankruptcy Act of 1869, is 


identically in the same terms as section 
7 of the Indian Act. In Dicken, Ех parte, 
Pollard, In re (2) and in Brown, 
Ex parte, Yates, In re .(3), the jurisdic- 
tion of the Court of Bankruptcy in deciding 
upon the rights of third parties is fully 
recognised and though in Ellis v. Silber (4) 
there are some general remarks of Lord 
Selborne which militate against that view, 
it cannot be ssid that the authority of 
Dicken, Ex parte, Pollard, In re (2) and Brown, 
Exparte, Yates, In re (8: ‘has been shaken. The 
English Law on the subject is correctly stated 
in Williams oa Bankruptcy, New Edition, 
pages 375.377, andin Robinson's Law of 
Bankruptcy, page 37, where they state the 
result of the English decisions as affirming 
the Insolvency Court's jurisdiction in ad. 
judieating upon the rights of third parties. 

Nor ean it be rightly said that section 
12 of the Letters Patent decides the ques- 
tion for ander section 18, the Judge is to 
exercise “such powers aud authorities with 
respect to original and appellate jurisdic- 
tion and otherwise as are constituted by 
the laws relating to the insolvent debtors in 
India”. As for the argument based on 
section 90 of Act III of 1909 the proviso 
to it makes it clear that 16 was not in- 


tended to curtail the jurisdiction of the 
Court. 
The order of Mr. Justice Bakewell dis- 


missing the application for garnishee sum- 
mons ‘aken out by the Official Assignee is 
set aside and the case will be remitted to 
the Insolvency Court for disposal according 


2 (1878) 8 Ch. D. 377; 38 L. T. 860; 26 W. B. 


В) (8879) 11 Ch, D. 148; 40 L. T, 402; 27 W, R. 
651; 48 1, J. Bk, 78. 

(4) (1872) 8 ‘Qh. App. 83; 42 L. J. Ch. 666; 28 L, 
T. 156; 21 W. R, 346. 


Vol. XXXVI] 


INDIAN OASES. 


597 


OFFICIAL ASSIGNEE OF MADRAS t, VADAVALLI AMMAL. 


to law. The same order will govern 
Appeal No. 95. Costs will abide the result: 

As regards Appeals Nos. 48 and 64 the 
eases have been decided on the merits as 
the objection to jurisdiction was not then 
taken. We have no doubt that the decision 
in both tbe cases is justified by the evi- 


dence and we dismiss the appeals with 
costs. 2 t 
SESHAGIRI Aivar, J.—1 agree. The point 


for decision is whether the Insolvency Court 
in Madras has jurisdiction to adjudicate 


on claims relating to immoveable property . 


situated outside the limits of -the ordinary 
original jurisdiction. Ib was conceded that 
the practice until very recently was to deal 
with claims to such properties in the Court 
of Insolvency. It was also not disputed that 
under section 26 of 11 and 12 Victoria, 
Chapter 21, the Presidency Insolvency Courts 
had and exercised this jurisdiction. See 
Ganeshdas Panalal, In re, R. D. Sethna v. г. S. 
D. Chopra (5). The question is whether 
section 7 of Act III of 1909, which replaces 
the old section, enacts a departure from the 
rule which was well-understood and accepted 
by all the Courts. The section says that "the 
Court shallhave full power to decide all 
questions of priorities, and all questions what- 
soever,.....- for the purpose of doing complete 
justiceor making a complete distribution of 
property.” I fail to see in this section any- 
thing to cut down the jurisdiction till then 
exercised, The decision whether a particular 
property belongs to the claimant or insolvent 
is necessary for doing justice as well as for 
the distribution of the property. If anything, 
thesection is more comprehensive than section 
26 of the repealed Statute. Ib is true that in 
terms that section deals with the claims of 
third parties; but the language employed 
by the Legislature in the new Act is intended 
io comprise more questions (e, g., the one 
relating to priority) than eame within the 
purview of the old section, The expression 
"all other questions whatsoever" expands 
ratber than curtails the jurisdiction 
already possessed. Reference was made by 
Mr. Tirunarayanachariar to section 36 of 
the new Act as pointing to a limit on the 
powers of the Court. That section empowers 
the Insolvency Court to summon any person 


(5) 82 B. 198; 10 Bom, L, R, 77. 


known or suspeeted to have m his possession 
any property belonging to the insolvent; 
and in clauses (2) and (3) prescribes the pro- 
cedure to be followed on his failure to appear 
or on his appearance. Then follows clause 
(5), which seems to put a restraint upon 
the summary powers of the Court. “If, 
on the examination of any such person, 
the Conrt is satisfied that he has in his 
possession any property belonging to the 
insolvent,” the Oourt may direct the 
delivery of the properties. This clause 
does not say that the Court should base 
its decision once for all on the evidence 
adduced by the garnishee and that it has 
no power otherwise to adjudicate upon the 
rights of the garnishee. The enquiry at this 
stage to my mind is analogous to what takes 
place when aclaim to property is advanced in 
execution proceedings. The enquiry in such 
proceedings is not generally exhaustive ; 
because a further right of litigation by 
suit is reserved to the unsuccessful party. 
Similarly, the Insolvency Court is restrict- 
ed to the- materials furnished by the өх- 
amination of the garnishee in summarily 
dealing with his claim. That is how I 
interpret the section. As pointed out in. 
Lucas, J. M., Inre (1) and in Khan Sahib 
Bangi Abdul Kadhar Sahib v. Official Assignee 
of Madras (6), the contentious matters 
arising on the claim should поё be 
disposed of only on the examination of 
the claimant, but should be allowed to be 
dealt with in the ordinary way. That is 
to say, the Insolvency Court: will have 
to raise the necessary issues, hear evidence 
and come to a final conclusion as fully 
as if a suit were instituted for the purpose, 
I am, therefore, clearly of opinion that 
section 86 does not control the language 
of section 7, but provides a special and 
summary remedy in certain cases. 

A brief examination of the provisions 
of the English Bankruptcy Act bears ont 
fully this position. Section 86 corres- 
ponds to section 27 (1) of the Bankruptcy 
Act of 1868. It is not necessary to refer 
to the later English Act in dealing with 
this subject. This section is more res- 
trictive in its operation than the Indian 


(8) 20 Tud. Cas. 486; 14 M. L. Т. 51; 26 M. L, 7, 808; 
(1913) M. W. N. 876; (1914) M, W, N. 247. 
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Act. The English Act speaks of the 
admission of the party summoned as being 
the basis of thé summary decision. Sec- 
tion 7 of the Indian Act corresponds: to 
section 102 of the Bankruptcy Aet of 1883. 
The proviso and the subsequent clauses of 
ihe latter section have no bearing in this 
‘country. The decisions under section 102 
hold that the Bankruptey Court has juris- 
dietion to deal with the rights of third 
parties. Anderson, Ex parte, Anderson, Inre(7), 
Halliday v. Harris (8) and Morley у. White, 
White, Inre (9). Asagainst these decisions 
the observations of Lord Selborne m Ellis v. 
Silber (4) relating to section 72 of the 
repealed Bankruptey Act were strongly relied 
on. These observations must not be under- 
stood as negativing the suggestion that the or- 
dinary Courts ehould, under no cireumstances, 
entertain a claim where the Bankruptcy 
Court has seizin of the matter. The more 
guarded expression of opinion in Motion, In re, 
Maule v. Daris (10) (Lord Selborne took part 
_in this case also) bears out this view. See also 
Tait, Ha parte, Tait $ Oo., Inve (11). In my 
opinion, the distinction between the two 
classes of cases is this. Whereas what the 
Lord Chancellor dealt with in Ellis v. Silber 
(4) referred.to the contention that the 
Bankruptcy Court alone was competent to 


adjudicate upon the claims of third parties, ` 


Motion, In re, Maule v. Davis (10) and 
the other cases relaté to the discretion to be 
exercised by the Bankruptcy Court in direct- 
ing the trustee to institute or defend in the 
ordinary Courts suits concerning the rights 
of third parties, Of course, in England, no 
question of the local jurisdiction of the High 
Court can arise. Applying the principle of 
“these decisions in India, it can safely be. said 
that whereas section 7 gives jurisdiction over 
the property of the insclvent, wherever 
situate, section 36 indicates that this jurisdic- 
tion should be exercised summarily only in 
certain cases and that in other cases-all the 
formalities of a regular trial should be 

(7) (1870) 5 Ch. App. 473; 39L: J. Bk. 3% 22 1, 
T. 861; 18 W. R. 71б. 

(8) (1874. 90. P. 668; 43 L. J. C. P. 350, 80 L. T. 
' 680; 22 W. В. 756. 

(9) (1872) 8 Ch. App. 2:4; 42 L. J. Bk. 76; 27 b. T. 
786; 21 W. R. 746 

(10) (1873) 9 Ch. App. 192 at p. 
59; 20 L. T. 757; 22 W. R. 225. 

(11) (1872) 18 Eq. 311; 41 L.J. Bk. 32; 22 W.R. 318. 
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observed, although the forum will be ihe 
same in both eases. Е 

The only other point that need be mentioned 
is the suggestion that section 12 of the 
Letters Patent controls section 18. I see no 
force in this contention, The two jurisdictions 
are separately dealt with in the Letters Patent 
and there is no reason for. importing into 
section 18 the restrictive provisions of section 
12. Moreover, the Letters Patent by section 
18 directs the Judge to exercise "such powers 
and authorities with respect to original and 
appellate jurisdiction, and otherwise, as are 
constituted by the laws relating to insolvent 
debtors in India.” These powers are contain- 
ed in Act III of 1909 and not in section 12 
of the Letters Patent. Mr. Sidney Smith who 
appeared in the connected appeal referred to 
section 90 as placing a restriction on the 
powers of the Insolvency Court; but the 
proviso to that section makes it clear that 
it was not intended to limit the powers 
otherwise exercisable by the Insolvency 
Court. lam, therefore, of opinion that the 
decision under appeal should be reversed, 
and that the petition should be remitted 
back for disposal on the' merits. Costs will 
abide. I agree with the Officiating Chief 
Justice that the two appeals argued on the 
merits’ have no substance and should be dis. 
missed with costs. 
Appeals Nos. 87 § 95 allowed; Cases sent back; 

Appeals Nos. 48 $: 64 dismissed. 





PATNA HIGH COURT, 
IVIL APPEAL No. +491 or 1915. 
July 13, 916. 
Present:—-Mr. Justice Roe and 
Mr. Justice Jwala Prasad, 
SHAM NARAYAN SINGH-—DERFENDANT— 
APPELLANT - 
versus" 
Babu CHANDRA SEKHAR PRASAD 
SINGH — PraixTI FF—HRESPONDENT. 
Bengal Tenancy Act (VIII of 1885), s. 62—Eviction 
of occupancy tenant from portion of his holding, 
effect of. 
if a landlord evicts his tenant from a portion of 
his holding he shall recover no rent for any part of 
the holding uvtil he has restored to him the land 
which he has forcibly taken. In other words, where 
there has been diminution of the holding by dis- 
possession by a landlo:d, there can be no apportion- 
ment of rent. [p, 529, col 2; p. 530, col. 1.] 


ae applies to all classes of tenancies, [р: 530, 
col, 1. 


SECOND 


Vol. XXXVI] 


SALEH 0, BAKHTAWAR. 


Dhunput Singh v. Mahomed Kazım Ispahain, 24 O. 
296; Raseswari Chowdhurani v. Rajah Sir Sourendra 
Mohun Tagore, 5 Ind. Cas. 105; 11 С. L. J. 601; Purna 
Chandra Sarbajna v. Rasik Chandra Chakrabarti, 
9 Ind. Cas. 508; 18 О. L. J. 119; Mahammad Zeaullah 
Miah v. Sukliannessa Bibi, 5 Ind. Cas. 352; 14 О. W. 
N. 446 at p. 447; 11 С.І. J. 606; Ashutosh Dhar v. Joy 
Lal Sardar, 18 Ind. Cus. 621; 17 C. L. J. 50 and Godai 
Molla v. Aminuddi Howladar, 21 Ind. Cas. 957; 18 O. 
L. J. 509, referred to. 


Second appeal against the decree of the 
District Judge, Saran, dated the 13th Marçh 
1915, 

Babu Sorasht Charan Mitter, for the Appel- 
lant. à 

Mr. Rajendra Prasad, for the Respondent. 


JUDGMENT.—In this case the plaintiff 
is the Receiver of the estate of one Shyam 
Sundar Sahai, The defendant is a tenant 
on that estate, holding au occupancy right 
in the 41 bighas of land. A part of these 41 
bighas adjoins the basti land of the village, 
and shortly before the Receiver took charge 
ofthe estate, Shyam Sardar Sahai settled 
seventeen' dhurs cf land, belonging to the 
defendant near the basti, with two persons 
named Lalman Dusadh and Begu Dusadh: 
these people built houses upon this land. The 
Receiver now sues to recover rent for 41 
bighas at the rate of Rs. 81.2-1$ per annum, 
being the half share, the interest of Shyam 
Sundar Sahai, of the total rent of the hold- 
ing, Rs. 162-4-3 per annum. : 

The Courts below have accepted the allega- 
tion of fact that defendant bas been evicted 
from a partof his holding by persons acting 
in connivance with a person who, at the time 


of the evietion, was his landlord. They have, ' 


however, given,a decree for rent for the land 
left in the defendant's possession,àt the rate 
of Rs. 77-14-0 per annum. Against this deci- 
sion the defendant appeals and cortends that, 
having been. dispossessed of a part of the 
holding by the aetion of the landlord, he is 
entitled to refuse to pay rent for any part 
of the holding. The contention of the defend- 
ant-appellant is supported by along series 
of decisions in Dhunput Singh v. Mahomed 
Kazim Ispahain (1); Raseswari Chowdhurant 
v. Rajah Str Sourendra Mohun Tagere (2); 
Purna Chandra Sarbajna v. Rasik Chandra 
Chakrabarti (8); Mahammad Zeaullah Miah v. 


(1) 24 C. 296; | 
(2) 5 Ind. Саз. 105; 11 О, L. J. 601. 
(8) 9 Ind. Cas. 568; 18 C. L. J. 119. 
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Sukliannessa Bibi (4); Ashutosh Dhar v. Joy 
Lal Sardar (5) and -Godai Molle v. Aminuddi 
Howladar (6). 

In support of the case for the respondent, 
the learned -Vakil snggested, firstly, that by 
not bringing any suit against Lalman and 
Begu to evict them from the houses they 
have built, the defendant must be held to 
have acquiesced in the dispossession, and in- 
asmuch as the dispossession took place in 
1314, the right of the tenazt has been per- 
manently destroyed by the law of limitation, 
which limits the period for the bringing of 
а suit-to recover possession of land in the 
present circumstances to two years. He, 
therefore, asks us to regard the case, firstly, 
as one in which there has been a diminution 
of the holding in which there should be a 
reduction of the rent only in accordance with 
the terms of section 52. In the alternative 
he points out that in the rulings which we 
have quoted the learned Judges were dealing, 
with one exception, with cases in which 
tenures were in question and not occupancy 
holdings, and lastly, that in each of these cases 
quoted there had been a substantial inter- 
ference with the tenant’s rights, whereas in 
the present case the lard from which the 
tenant has been evicted is approximately a 
thousandth part of his holding only. 

With the. first contention we are not in 
sympathy. The rule that a landlord is 
required to maintain the possession of his 
lessee is, no doubt, one based upon the English 
Law and reproduced in section 108 of the 
Transfer of Property Act. But that does 
not make it any the less a salutary rule and 
one which this Court would be very loth to 
strike off from the penalties to which a dis- 
honest landlord is liable. If a landlord chooses 
to evict his tenant from a portion of his 
hclding, he shall recover no rent from the 
holding until he has restored to him the land 
which he has forcibly taken. Thatis a pro- 
position which must be held to be, in equity 
and in good conscience, sound. 

We have considered carefully the cases 
quoted under section 52 of the Bengal Tenancy 
Act by Mr. Justice Rampini. There is no 
suggestion inany of those cases that where 


(4) 5 Ind. Cas. 859; 14 C. W. N. байр. 417; 11 
C. L. J. 606. 

(5) 18 Ind. Cas. 621; 17 C. L. J. 50. 

(C) 21 Ind. Cas. 957; 15 C. L. J. 509. 
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there has been diminution by dispossession by 
alandlord there can be an apportionment of 
rent. The principle upon which no rent at 
all сап be taken has been applied to- occu- 
рапсу holdings in Godaz Molla v. Aminuddi 
Howladar (6). We are satisfied that the rule 
applies equally to all classes of tenancies. 

Thre remains only to be seen whether the 
interference has been substantial, that is to 
say (vide Webster) a real, thingy The land 
lost is a thousandth partof:the holding only, 
' but the rent assessed upon it by the Munsif 
amounts to Rs. 3-4-14. Interference which 
causes damage to the value of over three 
ropees per annum is clearly a real thing. 

We are satisfied that this suit for rent and 
allsuits for rent by ihe Receiver must be 
dismissed with regard to this holding, uutil 
the Receiver shall have made terms with the 
tenants Lalman and Begu and restored to 
the defendant the portion of the holding 
which has been taken from him, or in the 
alternative, given the defendant such com- 
pensation as will induce him to make a new 
attornment for the land now in his possession, 

The appeal is decreed with costs, The 
plaintiff’s suit is dismissed with costs in all 
Courts. Я 

Атрреаї allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1087 
: or 1912. 

April 11, 1916. 
Fresent:—Mr. Justice Newbould. 
BASANTA KUMAR SARVAGYA AND 
OTHERS— PLAINTIFFS—A PPELLANTS 
versus 


JOGENDRA NATH DUTTA AND oTHERS— 
Dg¥ENDANTS— RESPONDENTS, 

Mortyage— Release, gratuitous, of one of mortgagors 
and claim against rest for proportionate shares—BMaitn- 
tainability of suit—Joinder of veleasee аз pro forma 
defendant—Splitting ир morlyage, whether a case of — 
Execution of fresh mortgage by releasee, effect of, cn 
mortgagee’s right of suit- Transfer of Property Act (1V 
of 1882), s. 60, Hacep. . 

Itis open to a mortgagee, apart from the exception to 
section 60 of the Transfer of Property Act, to abandon 
part of his claim releasing one of the mortgagors 
and sue on the mortgage-bond to recover their 
proportionate share of the mortgage-money from the 
other morigagors, and it is immaterial whether he 
releases gratuitously or otherwise, But it is necessary 


that the released mortgagor should be joined as а 
party so that the owners of the equity of redemption 
may be fully represented. [p. 532, cols. 1 & 2.] 

Hari Kissen Bhagat v, Valiat Hossein, 30 С. 755; 
7 C.W.N. 722, Surjiram Marwari у. Barhamdeo Persad, 
2 C. L. J. 202; Imam Ali v. Вай Nath Sahu, 88 С. 613; 
10 O. W. N. 551; 3C. L. J. 576; Gangadas Bhattar v, 
Jogendra Nath Mitter, 11 О. W. N. 403; 5 O. L. J. 
315 and Baair-ud-din Biswas v. Debendro Nath Biswas, 
12 C. W. N. 911, followed. 

Chandika Singh у. Pokhar Singh,2 A. 906, dis- 
tinguished. 

Sheo Tahal Ojha v. Sheodan Rai, 28 A. 174; 2 A. L. 
J. 680; A. W. N. (1905) 244, referred to. 

Tho execution of a fresh mortgage by the released 
mortgagor on the same security does not affect the 
plaintiff's right of suitas against the mortgagors 
not released on the original mortgage. The fresh 
mortgage isa separate transaction and does notinfringe 
the restriction on a mortgagee’s powers, that he 
cannot release so as toincrease the burden on the 
mortgagors, [p. 532, col. 2.] 

Hakim Lat v. Ram Lal, 6 C. L, J. 46, referred to. 


Appeal against the decree of the District 
Judge, Backergunge, dated the 3lst January 
1912, affirming that of the Officiating 
Munsif, 2nd Court, Barisal, dated the 
20th June 1911. 

FACTS material to the report will appear 
from the arguments and the judgment, 

Babu Jogesh Chandra Roy (with him 
Babu Prokas Chandra Mozumdar), for the 
Appellants.—The lower Courts have entirely 
fallen into errors of law. There is nothing 
in law preventing a mortgagee from releasing 
a portion of the mortgage-debt if he so 
pleases. See Hari Kissen Bhagat v. Veliat 
Hossein (1), Mir Eusuff Ali Haji у. Panchanan 
Chatterjee (2), Hakim Lal v. Ram Lal (3) 
and Sheo Prasad v. Behari Lal (4). 

Again, in this case the mortgagee must be 
held to have acquired the interest of one of 
the mortgagors, namely, defendant No, 3 in the 
mortgaged property. Defendant No. 3, who 
was released, has executed a fresh mortgage 
in favour of the mortgagee for the part of 
the claim under this mortgage abandoned 
as against him, and by this fresh mortgage 
he has bypotheeated his share in the pro- 
perty covered by the mortgage in suit. So 
section 60 of the Transfer of Properiy Act 
applies to the case. Referred to Ariyaputrt 
v. Alamelu (5). ` 


(1) 7 O. W. N. 723; 30 C. 755. 
(2) 6 Ind. Сав. 842; 11 C. L. J. 689; 15 O.W.N. 800. 
(3) 6 C. L. J. 46. А 

(4) 25 A. 79; А. W. N. (1902) 208. 

(5) 11 M. 804, 
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Where there are two or more mortgagors 
and their interests in the mortgaged pro- 
perty can be severed, there is nothing in 
law which prevents the mortgagee from 
entering into a separate arrangement with 
one of the mortgagors and suing the rest for 
their proportionate share of the debt. The 
only thing to look to is to see that the 
burden on the mortgagors sued does not 
increase. See Hakim Lal v. Ram Lal (3) 
and Sheo Tahal Ojha v. Sheodan Rai (6). 


Babu Nilkanta Ghosh for Babu Chandra 
Kanta Ghosh, .for the Respondents.—In the 
first place I submit there has been no release 
in the present case, because there has been 
(1) no notice and (2) no consent. · onsent 
of the mortgagor is essential in the case of a 
valid release; this is apparent from section 67, 
elause (d), of the Transfer of Property Act. 
Indivisibility of the mortgage is: both 
for the mortgagor’s and mortgagee’s benefit 
| Huthasanan Nambudri v. Parameswaran 
Nambudri (7)]. Therefore a mortgagee can- 
not release to the detriment of the interest 
of a mortgagor, if the latter does not forego 
his own interest (See Ghosh’s Mortgage, 3rd 
Edition, page 381). 


In the present case the mortgagee has 
released one-half of the mortgaged property 


by abandoning his claim against defendant ' 


No. 3; now in this mortgage suit the mort- 
gagee will be able to sell only the other 
half of the property, and itis well known 
that the sale of a half share of a property 
does not fetch its proper price as the sale of 
an entire property does; so my clients will 
be prejudiced if the mortgagee is allowed to 
enforce his claim against them after releasing 
one mortgagor. No mortgagee can release 
a portion of the mortgaged property to the 
prejudice of the mortgagors without the 
latter's consent, vide Mir Husuff Ай Haji v. 
Panchanan Chatterjee (2). 

The cases cited by the other side are all 
distinguishable. 

The case of Hakim Lal v. Ram Lal (3) 
is based on mutual sonsent and in the case of 
Sheo Tahal Ojha v. Sheudan Rai (6) there 
- wasa release, whereas in this case there has 


(6) 28 A. 174 (Е. В.); 2 A.L.J. 630; А. W. N. 
(1905, 244, 
(7) 22 М. 209, 


been no release, no abandonment of the claim 
of the mortgagee. ‘He®has takén a fresh morte 
gage-bond from defendant · No. З whom he 
professes to release: Referred to Chandika 
Singh v. Pokhar Singh (8). 

Babu Prokash Ohandra Mozumdar in reply. 
The ruling of Chandika Singh v. Pokhar Singh 
(S) is of questionable authority; moreover the , 
observation there was an obiter dictum. 

JUDGMENT.—This appeal arises out 
of a suit ona mortgage-bond. Ham Nara 
Singha, the father of defendants Nos. 1 
and 2, and Ramdhan, the husband of defend- 
ant No. 3, jointly exseuted a mortgage- 
bond in favour of Baikuntha Sarvagya, the 
predecessor of the plaintiffs, for a lcan of 
Rs. 500. By this bond the two mortgagors 
bypothecated the properties seb out in the 
schedule to the plaint, of which each owned 
an eight-anna share. The bond was exe- 
euted on the 4th Bhadro 1804 B.S. and 
stipulated for interest at the rate of 18 'аппаз 
4 pies per cent. per mensem compound 
interest with yearly rests, The . plaintiff 
alleged that Rs. 146 was realized by him 
on different dates and that on an account 
being made upon the 22nd Bhadro 1317 
B. S. the sum of Rs. 1,138 was found due 
by the defendants. The defendant No. 3 
admitted liability on her husband’s account 
for half this amount. The plaintiffs gave 
her а remission of some of the amount due 
and released her from liability under the 
mortgage-bond in suit on her executing a 
fresh mortgage-bond for Rs. 450 hypothe- 
cating” her 8 аппа-зһате in the property 
mentioned in the schedule to the plaint. 
The plaintiffs now sue to recover Rs. 659 
with interest from defendants Nos. 1 and 
2. They have joined defendant No. 3 as a 
party to the suit and also claimed in the 
alternative a decree against the 16 annas of 
the property under mortgage, including in 
the claim the amount of Rs. 450 admitted 
by defendant No. 3 to be due from her. 


Both the lower Courts have dismissed 
the suit, holding that it is not maintainable 
in its present form on the ground that the 
mortgage contract is indivisible, 

The suit has been contested by defendants 
Nos. 1 and 2 who are minors represented 
by their guardian aud mother, Lakshmi 


‚ (8) 2 A. 906. 
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Priya Dutt. Before the first Court an 
‘attempt was made to prove that she was 
present atthe making up of accounts but 
this was found not to have been proved. 
Before the lower Appellate Court this 
finding does not appear to have been ques- 
tioned. There if was contended that the 
mortgagee had the right to split up the 
contract as the case fell within the excep- 
tion to section 60 of the Transfer of Property 
Act. I think the lower Appellate Court 
was right in holding that the provisions 
of that exception are not applicable to the 
facts of the presenf suit. According to the 
plaintiffs case he has not acquired the 
share of defendant No. 3 as mortgagor, since 
before taking the fresh mortgage of her 
interest in the property originally mortgaged 
he released 16 from its liability under the 
original mortgage. Assuming that the 
second mortgage was an acquisition, he did 
not “acquire in whole or in part the share 
of the mortgagor.” 

But I cannot agree with the learned Dis- 
trict Judge in rejecting the second conten. 
tion raised on behalf of the plaintiffs-appel- 
lants, that the suit is maintainable, араг 
from the exception to section 60 of the 
Transfer of Property Act, on the ground 
that it is open to a mortgagee to abandon 
part of his claim releasing one of the mort- 
gagors and to sue to recover their propor- 
tionate share of the mortgage-money from 
the other mortgagors. This principle is 
supported by the authority of Hari Kissen 
Bhagat v. Veliat Hossein (1), a ruling that has 
been frequently followed by this Court in 
Surjiram Marwari v. Barhamdeo Persad (9), 
Imam Ali v. Baz) Nath Ram Sahu (10), Ganga- 
‘das, Bhattar v. Jogendra Nath Mitter (11) 
and, Basir-ud din Biswas v. Debendro Nath 
Biswas (12). The learned District 
Judge has distinguished tbis case оп 
the ground that the mortgagees-plaintiffs 
have not abandoned their claim against de- 
fendant No. 3 as they have obtained a fresh 
bond from her, mortgaging anew her 
share of the property. But the mortgagees 
have abandoned their claim against this 


(9) 20. L. J; 2 

(10) 33 C. 613; 10 ©. W. N. 551; 3 О. L. J. 576. 
(113 11 О. W. N. 403; 5 C. L. J. 815. 

(12) 12 C. W. N. 911. 


defendant under the mortgage-bond on 
which they sue, and that is all that matters. 
The fresh mortgage is a separate transaction 
and does not infringe the restriction on а 
mortgagee’s powers, that he zannot release 
so as to increase the burden on thu other 
mortgagors. In the present case there. is” 
no dispute that the two mortgagors were 
equally interested in the mortgage-debt and 
the mortgaged property, and the claim of 
half the debt from the defendants Nos. 1 
and 2 does not increase their burden, This 
appears to be the only limit to a mortgagee’s 
power of release and subject to this it is 
immaterial whether he releases gratuitously 
or otherwise. [Vide Hakim Lal, v. Ram 
Lal (3) ]. 


On behalf of the respondents reliance is 
placed on the decision of the Allahabad 
High Court in the ease o£ Chandika Singh v. 
Pokhar Singh (Si, Һе case on which the 
Munsif based his judgment. The facts of 
that case appear at first sight to closely 
resemble the facts of the present case. But 
there is one important distinction and that 
is that the mortgagor who had been released 
had not been joined asa party, as defend- 
ant No. 3 has been in the present suit. 
While discussing this ruling in the Full 


` Bench decision of the same High Court, 


` Shec Tahal Ojha v. Sheodan Rai (б), Baner- 


jee, J., remarked at page 180: “What is 
required is that the suit should be so framed 
that complete justice may be done, and that 
the owners of the equity of redemption are 
fully represented." At an earlier part of 
his judgment the same learned Judge 
dissented from the general proposition that 
appeared to have been laid down in Chandika 
Singhs саве (8)that& mortgagee is not justi- 
fied in exempting the share of a released 
mortgagor from the foreclosure proceedings 
and in directing his claim against the pro- 
perty of the other mortgagors alone. He 
then went on to remark: “If one of the 
mortgagors makes part payment, ib isa pay- 
ment which goes towards the reduction - of 
the whole debt, and when credit is. given 
for it by the mortgagee it is immaterial 
whether itis treated as payment made by 
an individual mortgagor or as a general pay- 
ment towards the mortgage. In the.present 
suit the plaintiff-mortgagee has in his claim 
given credit forall sums which he alleges 
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to have received on account of the ‘mort- 
and ,I do not think that his 
claim offends against any principles of 
equity and justice.” These remarks fully 
apply to the facts of the present case. ~All 
persons interested are parties to the snit 
and it would be contrary to the principles 
of equity and justice to allow the contend- 
ing defendants to evade payment of their 
just dues by the help of a technical plea 
This plea, however, is not, 
Courts have held, good in lose and the suit 
should not have been dismissed by them. 
This issue of maintainability was the only 
issue argued before the lower Courts and 
there is no other reason suggested why the 
plaintiffs’ claim should not be decreed in 
full. I accordingly allow this appeal, set 
aside the decrees. of both the lower Courts, 
and deeree-the plaintiffs’ suits with costs 
in all Courts. Let a  mortgage-decree be 
prepared in terms of the prayers in the 
plaint, giving six months’ time for payment 
of the money. ' 


` Appeal allowed. 


PATNA HIGH COURT. 
` MISCELLANEOUS APPEAL No 510 or 1914 
. July 7, 1916. 
Present:—Mr. Justice; Roe and 
Mr. Justice Jwala Prasad. 
NIRIT LAL JHA—JubGMENT-DERTOR— 
APPELLANT 
. versus 
Kumar KALANAND SINGH AND ANOTEER— 
' DECREE-HOLDERS— RESPONDENTS. 
Limitation Act (1X of 1908), Sch. T, Art. 182—Amend- 
ей. decree — Execution— Limitation. 

The dàte of amendment of a decree is tho date on 
which the order of amendment is passed, and not 
he date on which it is actually amended. 

An application for tho execution of a decree pre- 
sented more than three years after the date of the 
order amending the decree, but less than three yéars 
after the actual amendment, is barred by limitation. 


Miscellaneous appeal against the order of 


the Subordinate Judge, Parneah, dated the 


15th August 1914. 
Mr. Kulwant Sahay, for the Appellant. 
Mr. Sailendra Palit, for the Respondents, - 
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JUDGMENT.—The facts set forth in the 
order-sheet of the lowsr Court are as fol. 
lows: — 

"The Court decreed the sujt ЕТА ДЕ all 
the prayers of the plaintiff. But the decree 
as framed was silent as regards recovery of 
possession. The plaintiff prayed for an 
amendment of the decree on 27th August 1907; 
his prayer was disallowed by this Court on 7th 
December 1907 on the defendant's objection, 
but granted by the High Courton 13th July 
1908. The order was communicated to this 
Court on 2nd September 1908 but through 
inadvertence the decree was not actually 
amended until 24th August 1912, when it 
was amended on the plaintiff’s petition filed 
on 13th August 1912. The · plaintiff-decree- 
holder now executes the decree", the date 
of his application being 12th July 1914, 
Upon this date the judgment-debtor contend- 
ed in the lower Court that the decree was 
barred by limitation. That objection was 
веб aside and execution was continued. 
Against continuance of execution the judg- 
ment-debtor appeals to this Court. 

We have no hesitation in saying that exe- 
cution was time-barred. The date from 
which limitation ran was three years from 
the date of the amendment of the decree. 
In this case at any rate the date of the amend- 
ment of the decreé must clearly be the 
date of the order of the High Court 
amending it. Ordinarily а decree bears 
the date ‘on which judgment is de- 
livered ina case, and it would seem that 
analogously the date of amend ment of a decree 
bears the date of the judgment ordering the 
amendment. It is not necessary to go deeply 
into this point, for in the present case the 
decree was amended by the High Court and 
no formal action by the Subordinate Judge 
could in itself be regarded asan amendment 
of the decree. , š 

We held that the date of the amendment 
of this decree was 13th Joly 1908 and that 
upon the date of the application execution ` 
was barred by limitation. Further execution 
cannot, therefore, bs taken: The appeal is 
decreed with costs.' Hearing-fee five gold 
mohurs. ' 


- Appeal allowed, 
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NAGPUR JUDICIAL COMMISSIONER’ S 

COURT. 
Crvit MISOBLLANEOUS АРРЕАЬ No. 18 
or 1915, 
April 29, 1916. 
Present: -—Mr. Stanyon, А. J. C. 
SHEIKH CHAND AND otsers—Derenpants 
` APPELLANTS 

versus 


LAXMANC-—PrAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1968), s. 91—Nuisance, 
public and private, distinction between —Obstruc- 
tion of procession—Remedy. 

As a rule no private action can be maintained for a 

publie injury. [p. 535, col 1.] 
» An obstruction of a public thoroughfare is always 
a public nuisance, and where itis not legalised by 
law or contract, itis (1) indictable and (2) a cause 
of action for a public suit under section 91 of the 
Civil Procedure Code. [р. 536, col. 1.] 

If there is no obstruction of the general public, 
but only of a particular religious procession, which 
is the concern of no one except those promoting 
and those opposing it, that is a case of private 
injury and a suit by the person injured will 
He. [p. 836, col. 1.] 

Adamson v. Arumugam, 9 M. 468; 10 Ind. Jur, 374; 
3 Ind, Dec. (м. s.) 718; Siddeswara v. Krishna, 14 M. 
177; 1 M. L. J. 321; 5 Ind, Dec. (к. в.) 126; Ramphal 
Rai v. Raghunandan Prasad, 10 A. 498 and Mahomed 
Alam v. Dilbar Khan, 5 О. W. N. 285, referred to. 

À private nuisance is always subject toa suit by 
the person or persons injured by it, and in such a 
ense ibis nob necessary to show special injury any 
more than what necessarily follows from the nature 
of the nuisance. [p. 535, col. 1.] 

Kazi Sujaudin v. Madhavdas, 18 B. 693, disapproved, 

Satku v. Ibrahim Aga, 2 B. 457; 2 Ind. Jur. 828; 1 
Ind. Deo. (N. $.)726 and Municipal Committee of Saugor 
v. Nilkanth, 31 Ind. Cas. 62; 11 N. L. R. 182 at pp. 126, 
187. referred to. : 

Offending the sentiments ofa particular class or 
sect is not indictable as а publie nuisance, though 
it may bea private nuisance, [р 586, со]. 2.] 

Muthumira v. Qucen-Emmpress, 7 М. 550; 1 Weir 246: 
2 Ind. Dec. (м. s.) 995; Queen-Empress v. Byramji 
Edalji, 12 B. 487; Fesa у. Keemo, )8 P. R. 1£67 Cr; 
Assa Nand v. Hosein Bakhsh, )5 P. В. 1868 Cr. and 
Queen-Empress v. Zakiuddin, 10 A. 44; A. W. N. (1887 
832; 6 Ind. Dec. (N. s.) 80, referred to. 

Every class of the community hasa right to use 
the public streets for religious nnd musical proces- 
sions, subject to the law against nuisances, and an 
unlawful infringement of that right will give a cause 
of action. [p. 586, col. 1.] _ . 

Muthialu Chetti v. Bapun Saib, 2°M. 140; 5 Ind. Jur. 
28; 2 Weir 68; 1 Ind. Dec. (х. s.) 869 Sundram Chetti 
v. Queen, 6 M. 203 (F B); 2 Weir 77; 2 Ind. Dec. 
(х. s) 420 Sadagopachaviar v. Rama Rao, 26 M. 376; 
Tijiaraghavachariar v. Emperor, 26 М, 554; 13 M. L. 
J. 171; (F. B.) Sadagopachariar т. Krishnamoorthy 
Rao, 30 M. 185 (P. C.); 9 Bom. L. R. 663; 4 A. L.J. 
333; 11 С. W. N. 585; 17 M. L. J. 240; 2 M. L. T. 204; 
5 C. L, J. 566; 34 І. A. 93; Kandasawmy Мийа v. 
Subraya Mudali, 1 Ind. Cas. 716; 32 M. 478; 19 M. L. J. 

617; and Kooni Meera Sahib v. Mahomed Meera Salib, 
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30 M. 15;16 M. L. J. 471. 1 M. L. Т. 423, referred to. 
Where a particular sect claims to prevent another 
particular sect from enjoying the ordinary civil 
right of using a public street, on the ground 
that the form of user is а nuisance to them, it is 
a case of private interference with the exercise of 
a private right on the ground of a private 
nuisance. It is as open to the one party to seek an 
injunction against the alleged interference with the 
right, as itis to the other party to seek an injune- 
tion against the alleged nuisance.. (p. 587, col 1.) 
Muihayya Reddi v. Sudalaimuthu Nadar, 5 Ind, 
Сав, 902; 20 M. L. J. 119; 8 M. L. Т. 114, referred to. 


Miscellaneous appeal against the decree 
of the Divisione! Judge, Nagpur Division, 
dated the 2:rd February 1915, reversing the 
decree and remanding the case tried by the 
Junior Munsif, Nagpur, dated the 28th July 
19 4. i 

Dr. H.S. бошт and Mr. 0. B. Parikh, 
for the Appellants. 


Messrs. J. Mitira and М. В. Kinkhede, for 
the Respondent. 


JUDGMENT.— The plaintiff is a Hindu 
idol. 
and governing body of a mosque situated 
in the same village. The allegations in the 
plaint are that the plaintiff, who snes 
through his manager, has been carried in 
religious procession, for аф leasb 140 years, 
from his own temple to the temples of 
Maroti and Devi, on every Friday during 
certain months of the year: that the pro- 
cession bas always passed along a publie 
road in the vicinity of which the defend- 
ants have recently -constructed a mosque: 
that, in 1908, the, defendants wrongfully 
obstructed the plaintiffs procession and 
created a disturbance, and had since laid 
а barrier acrocs the road. Upon these 
allegations, the plaintiff claims a declaration 
of his right to use the said road for the 
precession and for a perpetual injuneticn. 
Tbe suit was filed onthe 9th July 1910. The 
defendants tacitly admitted the obstruction, 
but raised a preliminary objection that it 
was an obstruction by all the Mabomedans 
of the village, who objected to the noise 
made by the music accompanying the plaint- 
iffs procession, and that the whole com- 
munity should be made defendants, It 
was also vaguely said, that & Government 
order had been issued prohibiting the play- 
ing of music by Hindu processions while 
passing Mahomedan mosques, and that the 
cfücers cf Government also should be joined 
as defendants. The real meaning of these 


The defendants are the alleged builders: 
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absurd pleas was that the suit was of a 
public nature or against a public act, and 
was not maintainable. The first Court dis- 
missed the suit on the preliminary ground 
that, in the absence of special damage, 
which was not even alleged, the plaintiff 
could not maintain the suit. The lower 
Appellate Court took a different view, and 
, has remanded the case for a trial on the 
merits. Against this order of remand the 
defendants have made the present appeal 
on the short ground that the suit is not 
maintainable. The case was ably argued 
on both sides, and, in my opinion, the 
lower Appellate Court is right and the Munsif 
was wrong. 

The first Court was obviously led to its 
decision by the dictum in Kazi Sujaudin v. 
Madhavdas (1), in which it was laid down 
that a civil action will not He to enforce 
a right to conduct a religious procession 
along a public road without an allegation 
of some personal loss or damage to the 
plaintiff. The learned Judges responsible 
for this dictum professed to follow the very 
comprehensive elucidation of the subjeot in 
Satku v. Ibrahim Aga (9). With due respect, 
- І am of opinion that the above dictum is оо 
widely stated and is notauthorized by the 

earlier ruling. 

The principle governing the decision in 
such cases is well established both in Eng- 

land and in India. It is this, that, speaking 
generally, no private action can b» main- 
tained for & publie injury. Therefore, such 
an action does not lie for obstracting 
a man’s passage in a highway, because, 
ordinarily, he has no more damage than 
other members of the public. The common 
rule is that no one shall have an action 
for what every one suffers. An obstruction 
of a public thoroughfare is always a public 
nuisance, and where ‘it is not legalized by 
law or contract it is (1) indictable and (2) 
a cause of action for a publie suit, Such a 
suit is now expressly provided for by sec- 
tion 91 of the Civil Procedure Code, 1928. 
But a private nuisance is always subject 
to a suit by the person or persons injured 
by it, and in such a сазе it is not neces- 
sary to show special injury any more than 
necessarily follows from the nature of the 


(1) 18 B. 693. 
(2) 2 B. 457; 2 Ind. Jur. 828; 1 Ind. Deo. (м. s.) 726. 
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nuisance. The law on the point was very 
exhaustively discussed, both as to thereason 
for the rule, and as to what constitutes 
the spssial damage required to support a 
private action, in Satku v. Ibrahim Aga (2) 
and is more concisely set outin Municipal 
Committee of Saugor v. Nilkanth (3). But 
it is manifest that an obstruction of 
passage on a publie highway may be com- 
mon or particular, and the injury caused 
by it may be public ov private. Suppose A 
unlawfully digs a trench across a street 
which is a public thoroughfare, and thereby 
obstructs all traffic. He commits a public 
nuisance for which he may be both indicted 
and proceeded against by a public suit of 
the kind permitted by section 91 of the 
Civil Procedure Code, 4%, riding along the 
street, is compelled, like all others going 
the same way, to turn back and proceed 
jo another direction. Here Z will have 
no private action against A unless he 
can prove special damage. But suppose 
that A instead of digging a trench, 
stands in the road and, while allowing 
all others to pass, seizes the bridle of 
Z's horse, or otherwise prevents Z alone 
from exercising -his right of passing along 
the street. In that case there is no public 
injury but a private injury, and Z may 
sue <A, upon it. Suppose А further in. 
forms Z that he will stop him whenever 
he comes that way; that again is a purely 
private matter betwean A ana Z with 
which the publie has no concern. It is а case 
of wrongful restraint against which the Civil 
Court will give relief. It is easy to com- 
mit a private nuisance in a public place. 
Suppose 4 has a right to keep his motor 
car standing by the kerb of a public 
street at a time when Z usually and right- 
fully drives his horse along the street at 
the same point. The horse is shy aud will 
not passthe car ifthe engine is running. 
A, with intent to obstrueb Z, constantly 
starts his motor-engine as Z approaches. 
It seems clear that this would bo a private 
nuisance, and Z conld obtain an injunction 
against 4 to have his engine silent while 
the horse was driven past it. 

In the same way, if а streat is blozk31 so 


P 31 Ind. Cas. 62; 11 N. U. R, 182 a£ рр. 135, 
137. 


SHEIKH CHAND V. LAXMAN. 


as to stop the publie generally, and, among 
- them, a religious procession, a private action 
will not lie at the instance of those promoting 
the procession against the person or persons 
responsible for the obstruction. The suit 
would have to be brought by relators re- 
presenting the public. It would now, in 
British India, be a suit under section 91 
of the Civil Procedure Code, 1908. But 
if there was no obstruction of the general 
publie, but only of a-.particular religious 
procession, which was the concern of no one 
except those promoting and those opposing 
it, that would be a case of private injury, 
: and asuit by the persons injured would lie. 
This is the general rule which governs all 
the deeisions which have been cited before 
me, or which I have myself “discovered as 
bearing on the question at issue, namely, Satku 
v. Ibrahim Aga (9); Adamson v. Arumugam 
(4); Siddeswara v. Krishna(5), Ramphal Rat v. 
Raghinandan Prasad (6) and Mahomed Alam 
v.: Dilbar Khan (7). The right of every class 
of the community to use the public streets 
for religious and musical processions, sub- 
ject to the law against nuisances, has been 
well recognized; Muthtalu Ohetti. у. Bapun 
Saib (8); Sundram Chetti v. Queen (9); 
Sadagopachariar v. Rama Rao (10) Vijiara- 
‘ghavachartar v. Emperor (11);  Sadagopa 
Chariar v. Krishnamoorthy Rao (12) -and 
Kandaswamy Mudali v. Sabraya Mudali (12). 


N isk 6 
“Now when а religions procession, ассош- 
panied by music, 
street, the person or sect promoting such 
procession is exercising a civil right. An 
unlawful infringement of that right will 
give a cause of action: Kooni Meera Sohib v. 
Mahomed Meera Sahib (14). IE the proces. 


sion is interfered with, as the result of an 
(9 9 M. 463; 10 Ind. Jur. 274; 3 Ind. Dec. (N. 8.) 
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„@ 14 M. 177; 1 M. L. J. 321; 5 Ind. Dec. (х. s.) 
me 10 A. 498; A. W. м. (1888) 205; 6 Ind. Dec. 


(x. s.) 885. 

7) 5 C. W. N. 285. 

8) 2 M. 140; 5 Ind.Jur. 23; 2 Deir. 68; 1 1nd. Dec. 
(x. s.) 369. 


(9) 6 M. 203 (F. B.); 2 Weir. 77; 2 Ind. Dec. (к. ѕ.) 
420. 

.(10) 26 M. 376. 

(11) 26 M. 554; 13 M. L. J. 171 (F. B.). ` 

(12) 30 M. 185 (P. C.); 9 Bom. L. R. 668; 4 A. L. J. 
888; 11 O. W. N. 585; 17 M. L. J, 240; 2 M. L. T. 204; 
5 C. L. 7. 566; 34 I. À. 93. 

(13) 1 Ind. Cas. 716; 32 M. 478; 19 M. L. J, 617. 

(14) 30 M. 15; 16 M. L. J, 471; 1 M. L. T. 493, ^ 
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obstruction common to all persons using the 
same street, then the civil remedy lies in à 
relator suit only, and no private action can be 
maintained: but if thé obstruction is parti- 
cular to the procession, every one else be- 
ing allowed to pass. unobstructed, then 
there is obviously a private injury only; and 
the person or persons entitled to carry out 
the procession can sue the person or persons 
obstructing. Conversely. the music, or other 


noise of the procession, may be a cause of, 


general inconvenience to the public occupying 
the houses on each side of the street, or the 
guns, fireworks of torches may be a cause of 
general danger to the public in the neigh- 
bourhood. Here again there is a public 
nuisance, to be controlled only by an indict- 
ment or publie suit. But where the music 
offends no one, except the congregation in 
a particular mosque, or dhe noise causes 
danger only' to a particular person who 
lies seriously il, then the matter is nota 


publie concern, and a private suit will. be 


sustained. 

A publie nuisance is defined in seêtion 
263 of the Indian Penal Code, and, in my 
opinion, that is a definition which should 
be given to it in civil law. It has repeated- 
ly been held that offending the sentiments 
of a particular class or sect is not indict- 
able.as a public nuisance, though it may 
be a private nuisance: Mutlumira v. Queen- 
Empress (15); Queen-Empress v. Byramji 


Edalyi (10); Wesa у. Keemo (17); Assa Nand — 


v. Hosein Bakhsh (18); Queen-Empress v. 
Zakiuddin (19) and Municipal Committee of 
Saugor v. Nilkanth (3). 


In the present сазз the plaintiff is an idol 
possessed of the civil right to be carried 
through the public streets, with an alleged 
particular right, confirmed by long usage, 
on particular days during particular months 
in each year, tò proceed along the street 
which passes by the mosque ofthe defend- 
ants. The defendants have- offered no 
objection io the general- publie. Their 
obstruction is aimed ab the particular pro. 


(15) 7 M. 690; 1 Weir 246; 2 Ind. Dec. (x. s.) 995. 
(16) 12 B. 437. 

(17) 18 P. R. 1867 Cr. 
(18) 15 P. R. 1868 : r. 
(19) 10A. 44; A. W. N. 


(1887) 232; 6 Ind. Dec, 
(x. s.) 30 . 
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cession of the plaintiff, and it is based on 
an objection to the musie accompanying the 
procession, which is said to be a nuisance 
to the worshippers in the defendants’ mosque, 
because the noise and disturbance created 
by it intrude upon and interfere with 
their prayers. Here then we have a par- 
ticular sect claiming to prevent another 
particular sect from enjoying the ordinary 
civil right of using a public street, onthe 
ground that the form of user is а nui- 
sance to them. That is acase of private 
interference with the exercise of a private 
right upon the ground of .a private nai- 
sance, It is clearly as open tothe one rarty 
to seek an injunction against the alleged 
interference with the right, as it is to the 
other party to seek an injunction against 
the alleged nuisance. This principle is recog- 
nized inKandaswamy Mudah v Sabraya Mudalt 
(13) and Muthayya Reddi v. Sudalatmuthu 
Nadar (20). For the above reasons I am 
of opinion that the plaintiff idol, upon the 
allegations that he is possessed of a civil 
right to be carried in procession along the 
public road, that his exercise of that right does 
not create an astionable nuisance, and that the 
defendants, whether as owners of the mosque 
by which the procession must pass or as 
representatives of the congregation thereof, 
have interfered with that right in the past, 
and threaten to interfere with it in the 
future, is competent to maintain an action 
against them. It is equally open to the 
defendants, either to sue the plaintiff, or 
to defend the present suit, on the ground 
that the plaintiff’s pracession is so carried 
out as to cause them, or the worshippers 
in the mosque, a nuisance against which 
they are entitled to relief in equity. 

It is manifest that if the plaintiff has 
a right to a musical procession and the 
defendants have aright to undisturbed wor- 
ship, the case can ошу be satisfactorily 
settled by compromise. For that reason I 
suggested that the parties should compro- 
mise, and gave them time to arrange it. 
However, no settlement was made, and the 
appellant, Sheikh Suleiman, has filed a 
written statement before me asserting that 
the only possible arrangement is for the 


(20) 5 Ind. Cas. 902; 20 M. L.J. 1198 ML D. T 
14. 
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plaintiffs procession to travel along some 
other route as prayers in the mosque go 
on without any intermission from 4 А. м, 
one day to 4 A. ы, the next day—that is, 
they эге unceasing. This is a, preposterous 
story, and shows the spirit in which the 
appellants are contesting this case. No 
place of publie worship can claim to divert 
noisy trafic from an adjoining publie 
thoroughfare for every hour of the day and 
night, even if it was the truth that services 
are carried on therein without cessation. 
However, the merits of the dispute have 
yet to be tried out. It is sufficient to say 
that, with due respect, I dissent from the 
dictum in Kazi Sujaudin v. Madhavdas (1) 
and hold that the view taken by the lower 
Appellate Court, as to the maintainability 
of this suit, із correct. I, therefore, dismiss 
this appeal with costs. І allow Rs, 50 as 
Pleader’s fees in this Court. 


Appeai dismissed, 


PATNA HIGH COURT. 
Seconp Отуп, Аррвліз Nos. 1373 anp 1451 

or 1913. 

June 19, 1916. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
RAM CHANDRA CHOWDHURY AND 
OTHERS—PLAINTIFFS— А. PPELLANTS 

versus 


MADHO PRASAD CHATTERJI AND 


OTHERS—DEF&NDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 38 
—Power of Appellate Court to vary decree of lower 
Court without there being cross-appeal—Landlord and 
tenant—Liability for rent for period during which 
tenant was out of possession. 

Order X LI, rule 33, applies only to cases in which 
for the ends of justice and for the equitable execution 
of a decree the Appellate Court considers it neces- 
sary to make a material variation in the decree, It 
does not empower the Appellate Court to wipe off the 
decree of the Court below even in respect of those 
respondents who have filed no cross-appeal in respect 
of that portion of the decree which was against them, 
[р. 539, col. 1.) 

A tenant is not liable for rent for the time during 
which he was out of possession. [p. 588, col 2.] 

Chandra Kant Das v. Rama Nath Barman, 6 Ind. 
Cas. 478; 11 О. L. J. 591, referred to. 


Second appeals from the desrees of the 
Subordinate Judge, Bhagalpore, dated the 
Qnd January 1913, 
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Mr. Rajendra Prasad, for the Appellants. 

Mr. Atul Krishna Ray, for the Respondents. 

JUDGMENT.—These two appeals arise 
out of two suits for rent brought by the 
appellant against two tenants named Ambika 
Charan and Madho Prasad on the allegation 
that an old holding, which was previously 
held by them jointly, had been separated 
in the landlord's sherista and that each 
holding, as separated, was liable for a half 
share of Rs. 77-5-1921 gandas rent in 
accordance with a kabuliat given by Ambika 
Charan’ before the holding was divided. 


The defense taken in these suits was that’ 


there had not been any division with the 
consent of Madho Prasad: that the -true 
facts of the case were, that the rent was 
Rs. 49 per annum in accordance with the 
kabuliat given in 1305 by a brother of Mudho 
Prasad: that Ambika Charan had been 
admitted to a half share in this holding 
but had in -collusion with the landlord 
managed to oust Madho Prasad altogether 
for the greater number of the years in suit, 
and had in collusion with the landlord 
got the holding separated without the 
vonsent of Madbo Prasad. It was, tbere- 
fore,: pleaded that inasmuch as the suits had 
been brought in respect of two holdings 
they were not maintainable and that in 
any case the landlord was not entitled to 
recover rent for the years in which Madho 
Prasad had been ousted with the conniv- 
ance of the landlord, and that іп any case 
the sum to be realised from Madho Prasad 
would be Rs. 49 only for the period 
subsequent to the recovery of possession from 
Ambika Charan, It was further set forth 
that in execution of a decree for costs, 
obtained against Ambika Charan for re- 
covery of possession of the half share of the 
holding, Madho Prasad had put up to 
sale the half share of Ambika Charan and, 
having bought it in, was now the sole 
tenant of the holding. 


The findings of fact arrived at by the 
Court of first instance were, firstly, that if 
there was any separation of the holding in 
ihe, landlord's sherista it was made without 
Madho Prasad’s consent, it was merely a 
collusive transaction between Ambika and 
the landlord; and secondly, it was held that 
the oasting of Madho Prasad by Ambika 
Charan was done with the conniyance of 
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the landlord, and it was furbher held that 
the only rent for which Madho Prasad was 
liable was Вз. 49 per annum. Upon these 
findings of fact the learned Munsif decreed 
the suit against Ambika Charan on Ambika’s 
confession, and as against Madho Prasad he 
decreed the suit for Rs..49. I 

Against these decrees the landlord appealed 
to the learned Subordinate Judge on the 
ground that the lower Court was wrong in 
holding, firstly, that the landtord was not 
entitled to recognise the sub-division of the 
holding, and to bring two suits in respect of 
the two halves of the holding: secondly, that 
the lower Court should have decreed the 
rent at least at the rate of Rs. 61 per 
eyear which was entered in the. Record of 
Rights; and thirdly, in view of the fact that 
thedefendants of suit No. 414 (Madho Prasad) 
had obtained a decree for mesne profits, the 
lower Court should have held them liable 
for rent for the period during which they 
were ouf of possession. 

Neither defendant filed any cross-appeal 
against the decree made against him. The 
learned Subordinate Judge, in upholding 
the findings of fact arrived at by the learned 
Maunsif, said that on these findings of fact 
the suits must be dismissed zn toto, for 
they were each suits for rent for a portion 
of a holding and not for a whole holding. 


à Against these decisions the landlord comes 
to this Court in second appeal. Upon the 
fndings of faet contained in the judgments 
of the lower Courts, we must hold that 
the defendant Madho Prasad could not be 
„held liable for rent for the time during 
“which he was out of possession. This is 
clearly stated in the case of Chandra Kant 
Das v. Rama Nath Barman (1).: Nor can 
it be held that the defendant is liable for 
rent at a higher rate than Rs. 49. The 
claim is based upon the kabuliat in which 
Madho Prasad had agreed to pay Rs. 61. 
This: was a void transaction inasmuch as 
the enhancement amounted to more than 2 
annas on the rupee, and there is nothing 
on the record to show that there is any- 
thing to bring the transaction within any 
of the exceptions given in section 29. 

The only point for consideration is, 
whether the lower Appellate Court had power 


(1) 6 Ind. Cas, 478; 11 O, L. J, 591. 
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to set aside decrees which were not appealed 
from. Certainly in respect of the decree 
against Ambika Charan there could be no 
interference with the order of the original 
Court, That decree was obtained- by 
consent and no appeal would lie against a 
. decree by consent. Clearly, therefore, the 
learned Subordinate Judge was wrong in 
interfering with that part of the decree. 
In respect to the decree for Rs. 49 against 
Madho Prasad, he was; по doubt, correct in 
his interpretation of the rights of the 
parties. But we donbt very much whether 
his action was justified under Order XLI, 
rule 33. As we read that section, it applies 
only to eases in which for ihe ends of 
justice and for the equitable execution of a 
deeree the Appellate Court considers it 
necessary to make a material variation in 
the decree. If does not seem to us that 
where there has been no. asross-appeal the 
whole amount decreed should be wiped off 
on considerations which may commend 
themselves to the Appellate Court. If it 
were so, there would be an end of all cross- 
appeals. А litigant has no desire to pay 
Court-fees upon a relief which he сап obtain 
in the Appellate Court without a fee. We 
are of opinion that the setting aside of the 
decree against Madho Prasad was without 
jurisdiction and must be declared void. The 
result, therefore, is that the decrees made 
by the learned Munsif will be affirmed and 
those made by the learned Subordinate 
Judge will be discharged. 


We have been asked tostate what is now 
the position with regard to these holdings. 
We may say that the finding of fact is 
that there is one holding only in the pos- 
session of Madho Prasad at а rental of 
Rs. 49 per annum, and the landlord in future 
wil be required to realise rent from Madho 
Prasad for this holding as & whole, not. 
withstanding the decrees made by the learned 
Munsif. The appellant will pay the costs 


of the Appeal No. 1373 in which Madho ` 


Prasad was the respondent, and as regards 
Appeal No. 1451 we make no order as to 
costs. 


Appeals accepted, 


‚ town of Mahad in the Kolaba District. 


BOMBAY HIGH COURT. 
Srconp Civiu Аррваг, No. 258 or 1915. 
July 24, 1916. 
Present:— Justice Sir Stanley Batchelor, KT., 
and Mr. Justice Shah. 
NARHAR DAMODAR VAIDYA~- 
PLAINTIFF—AÁ PPELLANT 
versus 

BHAU MORESHWAR JOSHI AND OTHERS 


—Dare vpaNTS — R#SPONDENTS. 

Hindu , Law—Mitukshara—Mayukha— Predominant 
authority in Mahad, District Kolaba. 

The Mitakshara, and not the Vyavahara Mayukha, 
is, upon a point of disputed succession, tho predomi- 
nant authority in the town of Mahad in the Kolaba 
District. [p. 542, col. 1.] 

Sakharam Sadashiv Adhikari v. Sitabai, З B. 358; 
4 Ind. Jur. di; 2 Ind. Dee, (N. s.) 236, referred to. 


Second appealfrom the decision of the 
first class Subordixate Judge, Thana, in 
Appeal No, 73 of 1914, confirming the decree 
passed by the second class Subordinate Judge, 


` Mahad, in Civil Suit No 280 of 1912. 


Mr. Jayakar «with him Messrs. J. R. Gharpure 
and P. B. Shingne), for the Appellant. 
Messrs. G. S. Rao and D. О, Virkar, for 
Respondent No, 3. 


JUDGMENT. 


BATCHELOR, J.-The question before us is 
whether the Vyavahara Mayukha or the 
Mitakshara is, upon a point of disputed 
succession, the predominant authority in the 
That 
question arises in this way. The proper- 
ty involved in thelitigation belonged to one 
Narayan, and on his death was inherited 
by his sister Kashibai, who, under the law 
of this Presidency, took an absolute estate. 


- Kashibai, dying, left а son anda dangh- 


ter, and the controversy is as to which of 
these two is the preferential heir. Under 
the Mitakshara, the daughter, and under 
the Mayukba, the son, would be preferred. 
The present appellant, who was the plaint- 
iff below, elaims as & purchaser from the 
son of Kashibai, and contends for the 
paramount authority of the Mayukha. The 
contention bas been disallowed both in the 
lower Appellate Court and in the Trial Court, 
where the learned Subordinate Judge, Mr. 
Sabnis, has written a well-considered judg- 
ment. Geographically the town of Mahad 
is situate in the southernmost taluka of the 
Kolaba District, and, though it stands on 
the north bank of the Savitri river, it is well 
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within the Maratha or Maharashtra country, 
as that term ig popularly understood. It is 
eight miles from Raigad, formerly a strong- 
hold and capital of the Marathas. Prima facie 
jt would seem, therefore, that the Vyavahara 
Mayukha would not be the prevailing author- 
ity. 

It is, however, argued for the appellant 
that Mahad must be taken to fall within 
a somewhat ill-defined phrase “the Northern 
Konkan,” where, it is said, the "Mayukha 
is predominant. Following the argument 
at the Bar, I will assume that the Mayu- 
kha is predominant in the Northern Kon- 
kan, leaving that phrase for further ex- 
planation. There are dicta to that effect 
of many Judges, and it is unnecessary for 
our present purposes to question the authority 
of these dicta. 


The question, then, will be whether the 
town of Mahad falls within er without what 
was meant by the Judges when they said that 
the Mayukha is the prevailing authority as 
well in the North Konkan as inthe island of 
Bombay and the Province of Gajarat. In the 
first place, it is desirable to havea clear 
understanding as to what is meant by the 
“Konkan.” That phrase is explained in 
the first sentence in the -introduction to 
the Bombay Gazetteer, Volume 1, Part II, 
where we read:— The Konkan is now held 
to include all the land which lies between 
“the Western Ghats and the Indian Ocean, 
from the latitude of Damanon the north to 
that of Terekhol, on the Goa frontier, on the 
south.” In Volume II, at page 20 of Mr. 
. Bwskine's History of the Emperors Babar 
and Humayun, the learned author says: — 


“After the death of Muzaffar Shah, several 
of his ‘descendants increased the territory 
of Gujarat. His grandson, Ahmed Shah, 
a very distinguished prince and the founder 
of’ Ahmedabad, reduced under his power 
nearly the whole country that forms the 
present Gujarat, including the low lands 
to the South below the Ghats, the Northern 
Konkan and the island of Bombay." 

‘This passage is cited towards the end 
of Sir Michael Westropp’s judgment in 
Sakharam Sadashiv Adhikari у. Sitabad (1) 
and constitutes one of the earliest pronounce- 
ments of the Court in favour of the pre- 


(1) 3 B. 353; 4 Ind, Jur. 81; 2 1nd. Deo. (x. в.) 236. 


dominance of the Mayukha in the Northern 
Konkan. The boundary of the Northern 
Konkan is not described in this judgment, 
but ab page 10 of the Gazetteer, Volume I, 
Part П, we read :— 

“Whatever the old signification of the 
word may have been, the name Konkan is 
now used in the sense first mentioned, and 
the modern division of the District is into 
North and South Konkan, meaning the 
parts north and south of Bombay. The 
boundary between the North and. South 
Konkan is, however, sometimes considered 
to be the Savitri river, which divides the 
Habshi’s territory from Ratnagiri, as, for 
some years after the English conquest, the 
District of the North Konkan included the 
sub-divisions as far south as the Savitri.” 


It is, in my opinion, reasonable to sup- 
pose that the “North Konkan” of West- 
ropp, О, J.’s judgment in Sakharam's case 
(1) was the tract denoted by the modern 
usage of the phrase, and not the tract ex- 
tending to the Savitri river. Indeed the 
line of division between the North and the 
South Konkan for our present purposes is - 
not, I think, diffieult to бх if we remember 
the reason upon which the difference is 
founded. That reason is historicaland flows 
from the circumstances that the tract called 
the North Konkan was, while the South 
Konkan was not, under the immediate sway 
of the kingdom of Gujarat. 


From a. passage to be found at page 763 
of Elphinstone’s History of India, it appears 
that Bassein and Bombay were detached 
possessions of the kingdom of Gujarat, and 
it seems to me clear, from -the various 
passages to which Mr. Rao has drawn our 
attention, that that kingdom never extend- 
ed south of the towns or villages Chenl 
and Nagothna, which are to be found in 
the Northern or Ан taluka of the Kolaba 
District, 


In Volume J, Part 1I, of the Gazetteer we 
read at page 34, “The kingdom of Gujarat 
extended as far South as Nagothna” and at 
page 45, "The Northern Konkan as far South 
as Nagothna had always belonzed' to Gujarat, 
but the Southern Konkan had only just been 
divided between the dynasties of Bijapur and 
Ahmednagar.” In the Kolaba Gazetteer, 
Volume Xí, page 142, it is stated: — 
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“Towards the close of the I5th century ` 


(1489) the inland part of Kolaba passed from 
the Brahmini to the Ahmednagar Kings. 
The sea coast, including at least Nagothna 
and Cheul, remained in the hands of the 
Gujarat Kings, till, in 1509, the overlordship 
of Cheul passed from Gujarat to the 
Portuguese. After this, though the coast 
boundary of Gujarat shrank from Cheul to 
Bombay, the Gujarat Kings continued to 
hold the fort of Sangaza or Sankshi in Pen till 
1540, when it was made over to Ahmed- 
nagar.” 


In the Thana. Gazetteer, Volume XIII, 
Part II, there are two passages bearing upon 
the same point. One of them runs:— 

“Some years later (1508) Mahmad Begada 
still further increased his power. He 
effected his designs against Bassein and, 


Bombay, established a garrison at Nagothna, ` 


and sent an army to Cheul At this time 
when Gujarat power was at its highest, 
according to the Mirat-i-Ahmadi, Daman, 
Bassein and Bombay were included within 
the Gujarat limits” (page 443). 

The other passage, at page 448, referring to 
a later period says: 

“A few years later (1514) the southern 
boundary of Gujarat had shrunk from Cheul 
to Bombay.” ; 

In accordance with the history thus 
narrated, we find that, after the establish- 
ment of British authority, Mabad was by the 
earliest authorities included in the Southern 
Konkan. At page 159 of the Kolaba Gazetteer, 
Volume XI, the change is described in these 
words:— After they came into the hands 
of the British in 1818, the three sub-divisions 
of Sankshi (Pen), "Rajpuri (Roha), and 
Rayagad formed the Northern part of the 
South Konkan or Ratnagiri Collectorate;” 
and in a foot-note in which the details of these 
acquisitions are set forth, we read that “the 
British Government took possession of the 
sub-divisions of Sankshi, Rajpuri, and 
Rayagad, then forming the northern part 
of the South Konkan.” This tradition is 
continued in the Government Selections, New 
Series, No. 278, pages 12 and 13, where the 
term ‘South Konkan’ as distinguished from 
‘North Konkan’ is explained as the tract in- 
cluding all the present Kolaba District, 
except the taluka Karjat and Panvel, which 
are {о ihe North of the Alibag taluka of 


Kolaba, being separated from it by the Dha. 
ramtar ereek. 

These historical references satisfy me 
that when the learned Judges of this Court 
spoke of the tract of country known as 
the North Konkan being under the  pre- 
dominance of the Mayukha, that tract was 
understood to extend no further sonth than 
the Alibag taluka, and, therefore, cannot 
be held to have comprised the town of 
Mahad. 


The only decided case from which the 
appellant seeks support for his argument is 
Sir Michael Westropp’s decision in Sakharam 
Sadashiv Adhikari v. Sitabai (1). There, as 
I have stated, the passage from Mr. Erskine’s 
History is cited, and the undefined term 
“Northern Konkan” is brought within the 
ambit of the paramountcy of the Mayukha. 
That case, however, is, in my cpinion, of no 
assistance tothe present appellant, for the 
learned Judges there did not define what 
they meant to include in the term “North 
Konkan,” and the case before them came 
from  Karanja, which is just across the 
harbour from the island of Bombay. The 
historical references in the judgment are no 
more than the basis for the conclusion which 
js expressed on pages 367-368 that it would 
be incongruous to declare that the Hindus 
on thé one side of the harbour were subject 
to another law of succession from that which 
governed those on the other side. At the 
most the case would be an authority for the 
view that the phrase “North Konkan” must 
be held toinclude Karanja, but as Karanja 
is very much to the north of Mahad, that 
decision would not serve the -appellant’s 
turn. It is also to be observed that the 
observations now under notice were made 
obiter, as the decision of the case was based 
qn other grounds which will be found explain- 
ed at pages 363 and 858 of the report. This 
being so, if is not possible to follow Mr. 
Jayakar's argument when he would fasten 
supreme importance on a passing phrase in 
which the learned Chief Justice notices the 
historical fact that “formerly, the boundary 
between the Northern and Southern Konkan 
was deemed to be the Savitri river, which 
divides the Habshi's territory from the 
Ratnagiri Collectorate and enters the sea at 
Bankot.” The Court by no means decides, 
as would be necessary for the plaintiffs case, 
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that the Savitririver was then the boundary 
between the North and South Konkan. It 
is merely stated that at some previous time 
the river was deemed or supposed to be 
the boundary, In my opinion, the author- 
ities, to whieh I have alluded, establish 
that the town of Mahad is not within the 
Northern Konkan, which the Judges have 
referred to as subject tothe predominance of 
the Mayukha, and the predominance of the 
Mayukha cannot either on principle or on 
authority be taken further south than Cheul 
and Nagothna or than the point where it 
appears to have been carried by the decision 
of Sakharam Sadashiv Adhikari v. Sitabad 
(1). For these reasons, I think that the 
lower Appellate Court's decree is right, and 
that this appeal should be dismissed with 
costs. 

Suan, J.—I am of the same opinion, 
generally for the reasons given by my learn- 
ed brother. 

It is quite clear that Mahad forms part of 
the Southern Konkan, where the Mitakshara 
and not the Vyavahara Mayukha is the 
governing authority on points of Hindu Law, 
when there is a conflict between them.  ' 

Appeal dismissed. 


eed 


PATNA HIGH COURT, 
Finest Суп, APPEAL No. 510 or 1914, 
June 28, 1916. 

Present: —Mr. Justice Roe and. 

Mr. Justice Jwala Prasad. 
GIRWAR NARAIN MAHTON AND OTHERS 
—PLAINTIFFS— APPELLANTS 
versus 
Musammat MAKBULUNNISSA AND OTHERS 
—-DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act Ү of 1908), O.I, r, 9, 
О. XXXIV, r. 1—Misjoinder of parties—Hindu Law— 
Mitakshara—Joint family— Mortgage, suit on—Neces- 
sary parties-—Limitation, adding parties after, effect of— 
Managing member, suit by—Plaint, what should state. 

Order I, rule 9, Civil Procedure Code, is subordi- 
nate to Order XXXIV, rule 1, which makes it im- 
perative that in a mortgage suit all persons interested 
in the mortgage security shall be joined as plaintiffs, 
[p. 548, col, 2. 

A mortgage is indivisible and if upon the record 
there be not found all parties entitled toa share of 
: the money due under the mortgage, the suit must be 
dismissed inits entirety. [p. 543, col. 2; 544, col. 1.] 

If a plaintiff sues to recover property which is the 
joint property of two or moro porsons, but omits 10 
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join all proper and necessary parties, and when the 
tase, comes to trial the rights of those parties, who , 
ought to be added as parties to the suit, aro barred b 
limitation, the suit must be dismissed. [p. 544, col. 1. 

Musammat Bhagela Koer у. Abdul Rahman, 36 Ind, 
Cas. 77 referred to. 

If a suit is brought in the name of the ‘managing 
member of a family on account.of the breach of a 
contract entered into by а former managing member, 
it must be clearly stated in the plaint that the suit 
is by the present managing member as managing 
member. His name must be clearly given. It is not 
sufficient that he should be accidentally on the record 
as опе out of the many members of the family 
some of whom have been omitted. [p. 548, cols, 1 & 2, ] 

Kishen Parshad v. Har Narain Singh, 9 Ind. Cas, 
739; 38 А, 272; 15 C. W.N. 391 (P.0.);8 A.L. J. 
256; 9 M. L. T. 348; 21 M. L. J. 378; 13 C. L.J. 345; 18 
Bom. L. R. 359; (1911) 2 M. W. N. 395; 38 I. A. 45 and 
Hori Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 84 А. 
549,9 A. L. J. 819 (F. B.), referred to. 


First appeal from the decree of the 2nd 
Sub.Judge,  Chapra, dated the 28th 
August 1914. 

Mr. Abani Bhusan Mukherjee, for the Appel- 
lant. : 

Mr. Kulwant Sahay, for the Respondents. 


JUDGMENT.—The facts of this case, 
briefly stated, are that four brothers named 
Dumber Mahton, Meghraj Mahton, Fakera 
Mahton’and Shamlal Mahton lent money to 
the defendants, taking as security for the 
loan a mortgage upon the property set forth 
in the schedule attached to the plaint. The 
date of that mortgage was the 19th May 1896 
and the date of payment the 18th May 1901. 
The suit was instituted on the 17th May 1913 
by 21 plaintiffs, describing themselves as the 


-heirs and successors of the original mort. 


gagees. The frame of the suit was at 
once challenged by the defendants. Ii. 
was pointed out that no less than 10 
members of the descendants of the four 
mortgagees had been omitted from the suit. 
Thereupon the plaintiffs put in a petition 
dated the 8th August 1914 in the following 


terms: — 


“Your petitioners Moulvi Mahton and Sham 
Lal Mahton are the heads and managers 


of their respective joint families and 
in their capacity as tha heads and 
managers, they have instituted this suit on 


behalf of all the members of their res- 


pective joint families. Your petitioners 
Umrao Mahton, Jograj Mahton, Baiju 
Mahton and Nanhoo Mahton also have 


instituted this suit on behalf of all the 
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members of their joint .family. Your 
petitioner Jograj Mahton is the head and 
managerof his joint family and has instituted 
this suit on behalf of all the members of 
the joint family in his capacity as Ње 
head manager of the family. The persons 


named in paragraph 1 of this petition are. 


not necessary parties to this suit, but as 
the defendants have rafsed the objection 
it is necessary, in order to avoid the objec- 
tion of the defendants, to bring the under- 
mentioned persons on the category of plaint- 
iffs. Accordingly your petitioners in filing 
this petition pray that the persons named 
below may be brought onthe category of 
plaintiffs. A petition on behalf of the 
above persons is also separately filed pray- 
ing that they may be made plaintiffs. Your 
petitioners, therefore, pray that they may be 
broüght on the category of plaintiffs.” 

The learned Subordinate Judge held that 
up tothe 8th August 1914 the mecessary 
parties had not been brought on the record 
and that on that date the suit was barred 
by limitation. Upon a close review of the 
case-law, he decided that he had no 
option but to dismiss the suit entirely. 
He also made an order that costs be paid 
in two separate sets to the defendants. 
Against this decision the plaintiffs appeal, 
and'in support of their appeal the learned 
Vakil urges, frst, that as it was obvious from 
the first that all the kartas were on the 
record, therefore, the principle laid down in 
Kishem Parshad v. Har Naraim Singh (1) 
saved the suit. The law laid down therein 
is, that where there is an agent appointed 
to enter into contracts on behalf of the 
Mitakshara family, it is only proper that 
that agent should be regarded as representing 
the ‘family in all suits brought to enforse 
the contract. It may also be taken as an 
authority for the proposition that where a 
contract has been entered into by one 
karta the succeeding karta, upon the death 
of the maker of the contract, would be entitled 
to represent ‘the whole family in a suit upon 
the contract, But I take it as certain 
that if 16 is intended to sue in the name of 


9 Ind..Cas. 739; 33 A. 272; 15 О. W. N. 321 (Р. 
256; 9 M. L. T. 343; 21 M.L. J. 378; 


. J. 
845; 18 Bom, L. R, 859; (1911) 2 M. W. 
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а managing member of a family on ac- 
count of а breach ofa contract made by 
-a former managing member, it must be 
clearly stated in the plaint that the suit is 
by that managing member as a managing 
member. The nameof the present managing 
member must be clearly given. It is not 
sufficient that he should be accidentally on 
the record as one out of the many mem- 
bers of the family of whom 39 per cent. 
had been omitted. This, I understand, to 
be the view taken in, Hori Lal v. Nimman 
Kunwar (2). Tf this view is correct, the 
proper parties to the suit were brought on 
the record only on the 8th August 
when the managing members were named. 
On that date the suit was barred by limita- 
tion. 


lt is next argued that under Order I, 
rule 9, no suit shall fail by reason of mis- 
joinder of parties. But this rule is 
Subordinate to Order XXXIV, rule 1, 
which makes it imperative that all 
persons Interested їп the mortgage 
security shall be joined as plaintiffs. Nor 
is it merély a question of misjoinder, Two 
or three of the absent plaintiffs, if the 
suit of the present plaintiffs failed on 
the merits, would be entitled to bring a 
fresh suit upon the mortgage making the first 
set of plaintiffs defendants to the suit, and so 
on ad infinitum. Moreover a plaint must be 
so framed that, on proof of the facts set forth 
in the plaint, there can be no reasonable 
doubt in the mind of the Court as to the 
nature of the decree to be made upon the 
suit as framed, On the facts set forth in the 
written statement and admitted by the 
plaintiffs to be correct, it might be possible 
for the Court to ascertain what wasthe 
sum due to to the persons on the record 
and what sum due to the persons not on 
the record, but what definite portion of the 
mortgaged property should' be held liable 
for the sums due to those on the record, and 
what definite portion of the mortgaged 
property should be held not liable, it would be 
impossible to determine. The whole case-law 
of india has been directed to one common 
line of decision, that a mortgage is indivisible 
and that if upon the record there be not 


(2) 15 Ind, Cas. 126; 34 4.549; 9 AL, J. 819 
(E В.) 
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found all parties entitled to а share of the 
money due under the mortgage, the suit must 
be dismissed inits entirety. On this point 
I have had the advantage of reading , the 
judgment of my brother Atkinson in the 
case of Musammat  Bhagela Koer v. Abdul 
Rahman (8) and I would quote the following: 
passage therefrom:— 

“Reading all these cases and applying 


them and the legal principle whoih they decide, - 
it appears to me abundantly clear, that if - 


a plaintiff proceeds to trial to recover 
` property which is the joint property. of two 
or more persons, and he omits to join all 
proper and necessary parties, and if when 
the баве comes to trial the rights of those 
who ought to be added as parties to 
the suit are barred by limitation, then the 
Court bas noalternative but to dismiss the 
application’ for want of proper or defective 
joinder of parties.” 

The present case is notdistinguishable from 
that case. The suit stood barred by limita- 
tion on and after the 18th May 1913 and any 
subsequent joinder-of parties could not cure 
the defect underlying the plaint? The suit 
was rightly dismissed. 

The only question that remains is that of 
the costs of the lower Court. We cannot 
conceive any reasonable. principle on which, 
on the simple argument on which the case 
was dismissed, two sets of costs should have 
been given to the contesting defendants. We, 
therefore, order that the decrée of the lower 
Court be modified to this extent that the 
costs he limited toone set to be taken by the 
defendants jointly. The appeal is, otherwise, 
dismissed with costs. 


Appeal dismissed; Decree modified. 
6) 86 Ind. Cas. 77. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
APPBAL FROM APPELLATE Dacren No. 780 
or 1914. . 
` June 17, 1916. 

Present:—Mr. Prideaux, Offg. A. J. C. 
KEDARNATH--PratmsTIFF — 
APPELLANT 
versus 


MAROTI—DEFENDANT— RESPONDENT. < 
Lambardar; power of, to grant leases—Banjar land, 
lease of, by Jambardar, whether valid—Lessee, position 


‚ of, who has spent money on reclaiming land. 


As a rule a lambardar cannot give out banjar land 
without the consent of the whole proprietary body 
But where a lease does not injuriously affect tho 


, interests of the villagers or of the proprietary body, 


and is to the interests of both, and there has becn 


“no fraud or bad faith on the part of the lambardar, 


the terms ofthe lease not being unfair, it will not 
be set aside ab the instance of -a co-sharer who has 
stood by and allowed. the lessees to spend a large 
sum in reclaiming the land and making id fit for 
cultivation. [p. 545, col. 1.] `~- 

Daryao Singh v. Makund Singh, 2 O.P. L. R. 108, 
referred to. E 

It would, be unfair to view а new tenancy ` 
created of this nature in the samo light as one 
where the grant seriously curtails the villagers’ 
right of grazing and nistar; or where the lease has 
been granted notin the interests of the proprietary 
body but is prejudicialto them. The lambardar's power 
to act on behalf of the whole body of landlords, in 
relation to an act obviously dono in their‘ interests, 
must be treated very differently to one’ done with 
the intention of his own ultimate gain orto one 
tinged with fraud. [p. 645, cols. 1 & 2] 


Appeal against the decree of, the District 
паве, Wardha, dated the 8186 Augubt 
914, confirming- that of the Senior Munsif, 

Arvi, dated the 3rd` December 1913. 
Mr. K. L. Daftri, for the Appellant. 
Mr. P. S. Kotwal, fór the Respondent. 


JUDGMENT. —The present appellant is 
a 4-annas sharer in the malguzari village 
of Bambarda, The other sharers are 
Udebhan, son of Ganpati, who holds an 8-annas 
share and Lal Jaynarain, who has a 4. 
annas share. Udebhan is the lambardar 
and before him his father was the lambardar ' 
until ‘his death. Ganpati,. the father, 
about the- 5th June 1910, ^le& out in 
ordinary. tenancy to the defendants 23 acres 
of the village banjar land. The plaintiff 
sues stating that the lambardar had no 
right. to let out any. banjar land without: 
the consent’ of-his other co-sharers, and 
that he is. not, therefore, bound’ by the 
tenancy created. He asks for: а decree 
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against the present defendants, the pəraons to 
whom the land has bsen given, directing 
them to put him in possession of his 
one-fourth share. in the 23 acres. 

The first Court has held that the lease 
created by the lambardar binds the plaintiff 
and, therefore, dismissed the suit. In appeal 
the District Judge, Wardha, finds that when 
the lease was granted there were 593-18 
acres under cultivation and 428-53 acres 
under scrub jungle in the village, and that 
the letting out of 23 acres of scrub jungle 
for the purposes of cultivation did not iu 
any way interfere with the- villagers’ right 
of grazing and of nistar and that the area of 
the serub jungle being so large, ib was in 
the interests not only of the proprietors 
but the villagers as well that some of this 
banjar should be brought under cultivation. 
He held that though the plaintiff's consent 
to the tenancy has not been obtained, yet 
looking to the facts above quoted and to 
the plaintiffs standing by without protest 
until the defendants had expended some 
thousand rupees in clearing the land, it 
would be inequitable to now deprive them 
of its possession. The rental fixed, namely, 
Rs. 10, and the nazarana paid, Rs. 219, are 
found reasonable. There being neither 
frand nor bad faith on the lambardar’s part 
and the lease not being detrimental to the 
proprietors, it was held to bind the plaintiff, 
whose appeal was dismissed. ~ 


In this appeal the single point urged is 
that the lambardar had not the power, 
without the other proprietors’ consent, to 
lease out banjar-land. The one authority 
quoted in support of this proposition із 
Daryas Singh v. Makund Singh (1). That case 
undoubtedly holds that the lamburdar’s 
authority does not extend to the transfer 
of a perpetual interest in the land owned 
by the co-sharers. It seems to me that each 
ease must be decided’ according to its 
circumstances. As a rule I am prepared to 
admit that a lambardar cannot give out 
banjar land without the consent of the whole 
proprietary body. But there may be cases 
where the granting of such a lease does not 
injurionsly affect the interests of the villagers 
or of. the proprietary body, and is, on the 
contrary, to the interests of both. It would be 


(1) 2 C, P. L. R. 103. 
38 
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unfair to view а new tenancy created of this 
natura in the sam? light as:one where the 
grant seriously curtails the villagers’ right 
of grazing and nistar; or where the lease has 
been. granted not in the interests of the 
proprietary body but is prejudicial to them. 
The lambardar's power to act on behalf of 
the whole body of landlords, in relation 
to an act obviously done in their interests, 
must be treated very differently to one done 
with the intention of his own ultimate 
gain or to one tinged with fraud. Hera 16 is 
obvious that the curtailment of the scrab 
jungle by 23 acres does not injuriously affect 
the villagers’ rights. The area of banjar 
is so large аз compared with the cultivated 
portion of the village that the reduction of its 
grazing and firewood area by the area 
of the field given out cannot material- 
ly affect the villagers’ rights of grazing 
and nistar. The terms on which the land 
has been leased are not here urged to be 
unfair. The proprietary body obtained all 
they could reasonably expect from the giving 
out of this and. The plaintiff, though he 
does not himself live in the village, has a 
kamdar there and it is impossible to believe 
that he did not know of the lease, which the 
plaint states was granted in 1910, until 1212. 
He stood by and allowed the defendants to 
spend some thousand rupees in clearing the 
landand making it fit for cultivation. If 
he had any objections to the lease, he should 
have raised them at once and prevented 
the defendants from spending money on 
the land. There is littl doubt that the 
motive which impels him to bring the 
present: suit is that he hopas to obtain 
some 6 acres of land ready for cultivation, 
the cost of reclaiming which has basen 
borne by the defendants. It would be unjast 
to allow him to do so. 

Under the circumstances disclosed it seems 
to me that the lower Courts have rightly 
held that the appellant is bound by the 
lease granted by the lamdardar. 

I, therefore, dismiss this appeal with costs. 

Appeal dismissed, 
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KASHIBAE RAMCHANDRA GHATGE 0, TATYA GENU PAWAR, 


BOMBAY HIGH COURT. 
бисохр Civic Appear No. 128 or 1914. 
August 10, 1916. 

Present:—Sir Stanley Batchelor, Kr., Acting 
Chief Justice, and Mr, Justice Shah. 
KASHIBAI RAMCHANDRA GHATGE— 
PLAINTIFF—À PPELLANT 
versus 
TATYA GENU PAWAR AND OTSERS— 
DEFENDANTS— RESPONDENTS. 

Hindu  Law--Mitakshara—Adoplion by widow— 
Deed of aloption restricting rights of adoptee—Simul- 
taneous gift deed to kinsman—Attestation by adoptee— 
Acquiescence, effect of—Family arrangement — Validity 
of gift. 

A Hindu widow executed two documents at the 
same time, by one of which she adopted the Ist defend- 
ant'who was of full age, and by the other, which was 
termed a Will she devised certain property to hor 
granddaughter, the plaintiff. The properties speci- 
fied іп the Will were excluded from the adoption 
deed and the Will was attested by lst defendant, his 
brother, a qualified Pleader who acted as 15 defend- 
ant’s legal adviser and by his father. In a suit by 
plaintiff to recover property bequeathed to her from 
Ist defendant’s alienees, it was contended for the 
latter that the widow had no power to make an 
absolute disposition to plaintiff: 

Held, that the two deeds, taken with the circum- 
stances attending their execution, constituted a family 
arrangement, and that the attestation of the Will by 
Ist defendant, who was an adult, and his acquiescence 
in the arrangement precluded him from impeaching 
the bequest to plaintiff. (p. 457, col. 1.] 

Visalakshi Ammal ү. Sivaramien, 27 М. 577 at p. 
582; 14 М. L. J. 310 (F. B.), referred to. 


Second appeal from the decision of the 
first class Subordinate Judge, Sholapur, 
in Appeal No. 76 of 1911, reversing the 
decree passed by the Subordinate Judge, 
Barsi, in Suit No. 383 of 1909. 


Mr. K. H. Kelkar, for the Appellant. 
Mr. B. G. Rao, for Respondent No. 1. 


JUDGMENT, 


BATCHELOR, Ac. С. J.— The circumstances 
giving rise to this appeal are these. The plaint- 
iff is the danghter of one Nana, who was 
the son of Bapurao bin Vithalrao. On Nana’s 
death, his father Bapurao took an absolute 
estate in the property by  survivorship. 
Bapurao, however, survived his son only four 


days. On his death, his widow Laxmibai 
became entitled for а widow's estate. Ba- 
purao before his death recommended 


Laxmibai to adopt the Ist defendant, who 
is Bapurao’s brother’s son. At the same 
time there wasa granddaughter, the present 
plaintiff, to be provided for. Thus at one 


and the same time Laxmibai by two dosu- 
ments made the adoption of the lst defend- 
ant, and also executed what is termed a 
Will devising certain property to the plaintiff. 
The Ist defendant did not appéar at the trial 
of the suit, and the contesting defendants 
now are alienees from the 1st defendant. 

In the Court of frst instance, Mr. V. P. 
Raverkar, in a careful judgment decreed 
the plaintiff's suit. That decree was revers- 
ed on appeal to the first class Subordinate 
Judge, Mr. Kaneker. But of his judgment 
it will be enough to say that no one, 
before ns has relied upon it, and 16 has 
appeared extremely difficult to extract from 
it any intelligible principle. 


The question before us is whether the 
plaintiff is entitled to the property that 
she claims. The claim in the plaint is 
based upon the provisions of the Will of 
Laxmibai But in reality what we have 
to consider and determine is the effect 
of the two contemporaneous documents ex- 
ecuted on the 10th June 1895 in the presence 
of many witnesses, It appears to me indis- 
putable that these two documents must be 
read together, and that, so read, they 
constitute a single family arrangement dispos- 
ing of the properties to which they refer. 
Certain of those properties are specified 
in the instrument in the plaintiff's favour, 
while the others are similarly specified in 
ihe deed of adoption of the lst defendant. ` 
In this latter deed it is made quite clear 
that the lst defendant as the adopted son 
of Bapurao bin Vithalrao will be entitled, 
not to the whole property of his adoptive 
father, but only to that particular portion of 
it which is described in the document. 

The Will in favour of the plaintiff is 
attested by the lst defendant, by his father, 
and by his brother, that brother being a 
quali&ed Pleader, who was the Ist defendant's 
legal adviser in these transactions. It must, 
therefore, in my opinion, be inferred that 
the Ist defendant, who was then of full 
age, deliberately accepted this family 
arrangement, and that he took the advan- 
tage which the arrangement conferred upon 
him. That being so, it appears to me that 
in this appeal we are not concerned with 
that class of cases which consider the position 
when a bargain made between the adopt- 
ing widow and the guardian of an adopted 
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infant diminishes the estate which the 
adopted son would otherwise take. The 
essential fact here is that the adoptee at 
the time of his adoption was of full age. 
There appears no particular authority in 
which the legal position of such an adopted 
son is formally considered, but in Visalakshz 
Ammal v. Stvaramien (1) Sir Subrahmania 


Ayyar, Officiating Chief Justice, and Mr. Jus: - 


tice Benson in making the reference to the 
Full Bench expressed the following opinion 
upon the point: “Hxcept where the person 
given inadoption is of full age and assentsto the 
conditions and agreements between the parties 
giving and receiving, a case which would be 
very rare, and in which such assent would 
preclude any question like the.present being 
raised, the transaction would take place 
withont any reference to the adopted son’s 
will and consent.” This expression of opinion 
favours the view which I аш taking 
that the lst defendant having deliberately 
accepted the family arrangement and its 
advantages must now be held to it. it 
appears to me no answer to say that the 
widow Laxmibai was not empowered to 
bequeath her husband’s property to the 
plaintiff, and that if she had no such power 
in law, she certainly did not obtain it by 
reason of the adoption. It must be admit- 
ted that Laxmibai bad no such power. 
But the disposition in the plaintiff’s favour 
seems to me to be good, not because it was 
‚ а bequest by Laxmibai, but because it was 
part of the single family arrangement which 
all the parties accepted, including the -Ist 
defendant. The ground of the plaintiff's 
successful claim seems to me, in other 
words, to be, not Laxmibai’s Will, but that of 
which this Will is evidence, namely, the family 
arrangement. Mr. Rao has called our 
attention to the well-known decision of their 
Lordships of the Privy Council in which 
it was laid down that the mere attesta- 
tion ofa document must not be taken to 
import any concurrence in the provisions of 
that document. But our decision is far from 
infringing this pronouncement. For in this 
case we have,in order to prove the Ist 
defendant’s acquiescence in the arrangement, 
not only the attestations of himself and his 
-legal adviser on Laxmibai's Will, but also 


(1) 27 M. 877; 14 M. p. J. 810(F. B.). 
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ihe more eloquent faet that he was content 
io accept the deed of adoption, which in 
terms restricted the property to which he 
was entitled. 

On these grounds it appears to me that 
the Trial Court's decision is right, and that 
the plaintiff under the arrangement made is 
entitled to the property which she claims. 
I would, therefore, reverse the decree under 
appeal and restore that of the Subordinate 
Judge of Trial with costs throughout. 


Saar, J.— I agree. 
Decree reversed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT.” 
APPEAL FROM APPELLATE Decree No. 421 
. oz 1915. 
Магоһ 6, 1916. 
Present; —Mr. Staryon, А, J. C. 
DINANATH AND OTHERS—PLAISTIFFS— 
APPELLANTS 
versus 


MAN BODHI—Dereypant— RESPONDENT. 

С. P. Land Revenue Act (XVII of 1881), ss. 4-A 
69 (4), applicability of to bhogra land—Presump- 
tion— Transfer of Property Act (IV of 1882), s. 64— 
Registration Act (XVI ој 1908), s. 49— Sale-deed— 
Registration — Delivery of possession uf property sold, 
effect of. 

It is the Registration Act alone which excludes 
from evidence unregistered documents of a certain 
value. The ‘Transfer of Property Act makes no 
such exclusion. It merely demands registration in 
certain cases, and, if that demand is not complied 
with, the result is, not to exclude the vnregistered 
document from being put in evidence, but to leave 
it ineffectnal to carry out tho intended transfer. [p. 
550, col 2.] 

A. registered deed of sale makes the transfer: it is 
not merely ovidence of it. An unregistered deed 
of sale cam nover make a transfer, but, where it is 
not excluded from evidence by the Registration 
Act, it will always be evidence ofa transfer mado 
by any other legal method. When parties agree 
and execute а deed of sale the contract to sellis 
complete. If the sale is for more than one hundred 
rupees, the deed must be registered, otherwise no 
transfer ensues, and the Registration Act read with 
section 91 of the Evidence Act will effectually 
prevent proof even of the contragt to sell. But, if 
the sale is for less than one hundred rupees, then 
the deed is admissible in evidence to prove the 
contract: yet the sale will still be incomplete 
unless execution of the deed is followed either by 
registration thereof or by delivery of the property 
sold А mere delivey of property does not of itself 
amount toa sale. It must be made in pursuarice of 
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a contract to sell, and the Transfer of Property Act 
merely uses it as a substitute for registration. [p. 550, 
col. 2; p. 55], col 1.) 

An assignee of proprietary rights in bhogra land 
is а propriotor under section 4-A of the Contral 
Provinces Land Revenue Act. Section 69 (4) of the 
Act deals only with the classification of the land and 
does not touch the question of proprietary rights 
therein. Therefore, entries in the Settlement Record 
which purport to declare the ownership of the land are 
not conclusive under the section. [p 549, cols. 1 &. 2] 

Obiter dictum, — Where a purchaser is already in 
possession before the sale, delivery of possession to 
him for the purposes of section 64 of the Transfer 
of Property Act is not impossible. [p. 551, col. 2.] 

Thakurdas v. Sobhachand, 32 Ind. Cas. 288; 12 N. 
L. R. 8, followed. 


Appeal against the decree of the District 
Judge, Bilaspur, dated the 26th March 1915, 
confirming that of the Additional Subordinate 
Judge, Janjgir, dated the 23rd December. 
1914. 

Mr. A. O. Roy, for the Appellant. 

Messrs. J. О. Ghosh and 8. C. Mittra, for 
the Respondent. К 


JUDGMENT.—There are three sesond 
appeals before me, namely, Second Appeals 
Nos. 421, 422 and 423 of 1915, arising 
out of three suits brought by the same 
plaintiffs against three sets of defendants 
in respect of different parcels of bhogra 
land. The pleadings are analogous, the 
cases have been tried and decided upon 
similar linesin the Courts below, and similar 
grounds are taken in all the three appeals 
in this Court, Therefore, this judgment 
will govern the disposal of all these three 
appeals. I 

The plaintiffs, as gaontias of a village 
(which was formerly in what was then the 
Sambalpur District of the Central Provinces 
but is now included in the Bilaspur District), 
claim to recover certain bhogra lands, on the 
ground that the defendants are ordinary 
tenants thereof, liable to ejectment at the 
will of the plaintiffs, and upon whom notices 
to quit have duly been served. 


The defendants have pleaded, in every 
case, that the lands in dispute were sold 
outright to them on the 4th November 1897, 
since which time they have been in posses- 
sion of them as owners adversely to the 
plaintiffs. The Courts below have eoncur- 
red in finding that this defence is true, and 
the suit has been dismissed with costa. 
The plaintiffs have, therefore, made the 
second appeals above enumerated. The 
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defendants pleaded in the clearest way in 
each case— 

(1) that the land was bhogra land; 

(2) that it was sold to them on the 4th 
November 1897 by an unregistered deed exe- 
cuted by the gaontia Meghnath (who now 
appears as the last of the 19 plaintiff) with 
the consent of the other co-proprietors, the 
head of each branch of whom attested the 
deed by way of signifyirg concurrence; and 

(3) that they had been in possession, and 
paid noth: зд but the assessed revenue, ever 
since. 

The plaintifis admitted the deed but plead- 
ed, inter alia— 

(1) that such deeds are mere leases; 

(2) that as deeds of sale they are inadmis- 
sible for want of registration, and, therefore, 
the sales cannot be proved; and 
‚ (8) that the Civil Court cannot go 
behind the Settlement Record of 1902—1905, 
in which the plaintiffs are entered 
as proprietors of the land, which is classed 
as their bhogra land. 

The Courts below have held— 

(1) that the deeds filed by the defendants 
are deeds of sale and inadmissible; 

. (2) that, nevertheless, the sales could 
be effected by delivery of possession, - 
being in each case for less than Rs. 100, 
and that they have been proved. 

The lower Appellate Court paid no at- 
tention to the plea based on the settle- 
ment entries, and the first Court apparently 
brushed them aside as erroneous. The 
appellants before me, while consteating 
the interpretation of the deeds and the 
legality of the finding that the fields had 
been sold, placed most reliance on the 
contention that the settlement entries are 
final and cannot be questioned in the Civil 
Court. 

It may assist comprehension if I set 
out the fields involved in each case and 
the amount for which they were purchased. 


Vol. XXXV1] 
DINANATH v. MANBODHI, 


These details are given below: — 


Suit. First Appeal. 


9 of 1912 22 of 1915 ` 5 


7 of 1912 ' 21 of 1916 


8 of 1912 20 of 1915 


Taking the objection based on the settle- 
ment entries first, the contention is that 
section 69 (4) ofthe Land Revenne Act 
applies, and that since the entries record 
the land as the bhogra land of the plaint- 
iffy; and- were never questioned by a suit 
instituted under section 83 of the same 
enactment within the time allowed, they 
must be acceptéd as final, ` 


It is first necessary to see whether sec- 
tion 69 (4), which deals with entries re- 
lating to sir land, is applicable to bhogra 
land. Section 4-A (1) (c) includes within 
the definition of sir Jand all land in the 
Sambalpur Distriet which stood recorded 
as bhogra in the papers of the settlement 
current when the -Aet came into force. 
It cannot be disputed that the land now 


in dispute was .bhogra in 1881, and has, 


remained recorded as bhogra eyer since. 
Therefore the provisions of section 69 
(4) seem to be applicable. 
But this conclusion does not help the appel- 
lants, because section 69 deals only with the 
classification of the land, and does not in 


any. мау touch the question of proprietary | 


rights therein. So far as the settlement 
entries recor] the land as bhogra land, 
they ara final under section .69; but, во 


far as they parpart to declare who is the, 
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Second Appeal. ~ 


421 of 1915 


422 of 1915 


428 of 1915 


549 


> 


Fields. Price paid. 
| 80—1.11 | Rs 
457=1.75 
458—1.36 5 
| 4g0=0.00 | 15 


Total... 5.12 


— 


7==5.32 40 


174= 0.66 
175= 1.54 
178— 2.30 

| 311— 2.13 | 


| 125—18.16 | 


367— 0.30 90 


400— 1.50 
461— 4.83 

| 504== 1.97 

' 685== 6.33 


— 


Тош — .. 84.72 ç 


owner of the land, they are in no respect 
conclusive. No doubt, if it followed. that 
land recorded as str land must be the pro- 
perty of a particular person, e. g. the 
village proprietor, the recording of land 
in that category might have been final 
on the question of title; but that is not 
the case. In section 4-A, one definition- 
of “sir land” is “the demesne or permanent 
home-farm of a proprietor,” and in Explana- 
tion Il to the same section “pro- 
prietor” is defined to include an assignee 
of proprietary rights. ‘The restraint placed 
by section 45 of the Tenancy Act upon 
alienations of sir land, properly so called, 
are not extended to  bhogra land: indeed 
by sub-section (8) of the same section, 
such land is expressly excluded. An assignee 
of proprietary rights in bhogra land is, of 
course, not a malik makbuza Therefore he 
is a proprietor under section 4-A afore- 
said. N 

Turning to the entries which are to 
be found in Exhibit P-2, for 1902-1906, 
and Exhibit P-3, for 1912-18, we are pre- 
sented with a‘curiosity. The earlier record 
shows the plaintiffs, first as tenants, 
then as proprietors, of the lands now in 
dispute. Then, in the column reserved for 
sub-tenants of sir land, the defendants are 
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entered and dessribed as 
which means literally “hereditary sub- 
tenant,’ and, aceordirg to the usual 
significance of the word танини? in the 
Central Provinces Settlement Records, 
“occupancy sub-tenant"— in either case a 
status unknown to the Tenancy Law in 
these parts, Finally, these holdings are 
grouped together as above set out, and, 
in the remarks column, each is shown to 
have been purchased on tke 4th November 
1897 by the defendant or sets of defendants 
who claim to be the vendees in the suits 
now before me. Thus, while one side of 
the record declares the plaintiffs to be tha 
proprietors of the fields in 1902—1905, the 
other side shows the defendants to have 
become so by purchase in 1897. To which of 
these contrary statements are we to apply 
the presumption of correctness which the 
Civil’ Courts are expected to give to 
Settlement Records? In Exhibit P-3, dated 
1912.18, we find Mxhibit P-2 reproduced 
with the exception of the purchases noted 
in the remarks column of the latter, which 
are quitely dropped without explanation 
of any kind. It seems to me clear that, 
while we must accept the entries as final 
with reference to the character of the 
holdings, namely, that they are comprised 
of bhogra land, as regards. the proprietor- 
ship therein we must read them, according 
to the dictates of common sense, to mean 
that, while the plaintiffs are the pro- 
prietors of the village in which these 
lands are situated, the defendants have 
been the proprietors of the lands since 
they bought them on the 4th November 
1897. In any view, the land records lend 
no assistance to the case of the plaintiffs. 


mourust shukma, 


Then, as regards the deeds themselves,- 


no serious attempt has been made to press 
before me the preposterous argument that 
the documents are leases In plain and 
unqualified terms they are, what they purport 
to be, deeds of sale whereby the vendors 
transfer to the purchasers all the pro- 
prietary interest in the land, the purchasers 
being liable only -to рау in the amount 
of the Government assessment made thereon 
from time to time: and Exhibits P-2 and 
P-3, above diseussed, show that the as- 
sessment has remained unchanged since the 
purchases were made. The defendants have 
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never paid a single rupee as sub-tenants, 
but merely paid to the Jlambardar, as 
every proprietor of a fractional share is 
ordinarily bound to do, the assessment 
made on their lands. It seems to be a 
wholly mistaken view to hold that the 
deeds are inadmissible in evidence because 
they are unregistered. Such an argument 
confuses the Registration Act with the 
Transfer of Property Act. It is the 
Registration Act alone which exeludes from 
evidence uuregistered изн > of a certain 
value. The Transfer of Property Act makes 
no such exclusion. It merely demands 
registration in certain cases, and, if that 
demand is not complied with, the result 
is, not to exclude the unregistered document 
from being put in evidence, but to leave 
it ineffectual to carry out the intended 
transfer. “In each of the three cases now 
before us the sale made was for a con- 
sideration under Hs. 100. Therefore, none 
of the deeds was compulsorily registrable. 
It follows that there is no law excluding 
them from being used as evidence, and 
we must, therefore, admit them. Having 
done so, it is necessary to see what effect they 
produce. For this purpcse we turn to the 
Transfer of Property Act. In section 54 
thereof we read these words:— 

““Sale’ is a transfer of ownership іп 
exchange for a price paid or promised or 
part-paid and part promised. 

% ж $c * 

In the case of tangible immoveable pro- 
perty . of the value of less than one 
hundred rupees such transfer may be 
made either by a registered instrument or 
by delivery of the property. 

® * * ж 

It seems ёо me that here again, owing 
to a laxity in reading the law, the difference 
between the making of a transfer, and the 
proving of a transfer made, is not always 
appreciated. А registered deed of sale 
makes the transfer: it is not merely evidenca 
of it. An unregistered deed of sale can 
never make a transfer, but where it is 
not-excluded from evidence by the Re- 
gistration Act, it will always be evidence 
of a transfer made by 
method. When parties agree and execute 
a deed of sale the contract to sell is 
complete. If the sale is for more than 


~ 


any other legal | 
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one hundred rupees, the deed must be 
registered, otherwise no transfer ensues, 
and the Registration Act read with section 
91 of the Evidence Act will effectually 
prevent proof even of the contract to sell. 
But, if the sale is’ for less than one 
hundred rupees, then the deed is admissible 
in evidence to prove the contract: yet the 
sale will still be incomplete unless execution 
of the deed is followed either by registra- 
. tion thereof or by delivery of the property 
sold. А mere delivery? of property does 
not of itself amount to а sale. It must 
be made in pursuance of a contract to 
sell, and the Transfer of Property Act 


merely uses it as a substitute for registra- . 


tion. This is clear from the fact that a 
similar provision for registration or delivery 
is found in section 59 of the same enact- 
ment; as amended by Act VI of 1904. 
The delivery is a publication of the 
transaction, and a symbol of its reality 
in lieu of registration; but, whether the 
delivery completes a sale or a mortgage, 
depends upon the contract in pursuance 
of which it is made. There is no law 
which prohibits the embodiment of such 


a contract in a document, ог which 
excludes such document from evidence 
where the consideration is under one 


hundred rupees 

It follows that all the deeds of sale in 
the cases now before me are admissible 
in evidence. They prove— 

(1) that the lands were sold by the 
gaontia with the consent of the representative 
heads of all the other branches of co- 
owners; 

(2) that the possession of the purchasers 
was converted, by mutual agreement, from 
& possession as sub-tenants to a possession 
as proprietors; 

(8) that from the date of those deeds 
the purchasers have openly asserted a title 
as owners to the knowledge of all tke 
proprietary body of the village. 


Now, even if the view was sound that, 
where a purchaser is already in possession 
before the sale, delivery of possession to 
him, for the purposes of section 54 of the 
Transfer of Property Act, is impossible, 
and, therefore, no sale can be made in 
such a case without a registered instrument, 
I should still hold that the defendants 


had acquired a title by prescription. But 
the aboye view, enunciated Їп certain 
rulings of the Calcutta High Court, has 
not been accepted as sound by other High 
Courts, as pointed out by the learned 
District Judge: and now, so far as these 
Provinces are concerned, has' been dissented 
from by this Court in the very recent 
case of Thakurdas y. Sobhachand (1), in 
which I concur. 

The result of the conclusions at which 
I have arrived is that all the appeals fail 
and must be dismissed. Therefore, this appeal 
is dismissed with costs. 

Appeal dismissed. 

(1) 32 Ind, Cas, 233; 12 N. L. R. 3. 
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Present:— Mr. Justice Spencer and 
Mr. Justice Krishnan. 
VANHERI MANAKKAL PURUSHO. 
TRAMAN NAMBUDRI-—PraINTIFF— 
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Malabar Law~—Kanom, redemption of, suit for, by 
melkanomdar—Joinder of jenmi as party defendant 
— Order fixing time for payment by plaintiff and sale 
in default—Order for sale not carried out and become 
barred—Jenmi, right of, to sue for redemption—Civil 
Procedure Oode (Act V of 1908), s. 11—Res judicata 
—Prior and puisne mortgagees— Action for redemption 
by puisne mortgagee, effect of, on mortgagor's right— 
—Transfer of Property Act (IV of 1882), s, 93, scope 


of. 

The penultimate paragraph of section 93 of the 
Transfer of Property Act only extinguishes the 
right of the plaintiff to redeem onan order for 
sale being passed, and it extinguishes the mort. 
gage security so far as the plaintiff is concerned. It 
does not affect the rights of third parties, though 
impleaded in the redemption snit, against whom no 
order is passed for deposit of the mortgage 
amount. |р. 561, col. 2.) 

Where the decree in &suitfor redemption by a 
puisne mortgages against tho prior mortgagee, the 
mortgagor being impleaded as a party defendant, 
directs the plaintiff to pay the redemption money, 
and in default orders sale of the property and the 
order for sale is not carried out on such default 
and is allowed to become barred, the mortgagor is 


552. 


INDIAN OASES. 


(1916 


VANHERI MANAKKAL; PURUSHOTHAMAN NAMBUDRI-v, PURUMPULANIL SANKUNNI MENON. 


not precluded from suing for redemptiou on his 

own account, as he could not have applied under the 

decrec ~for an order for sale. (p. 561, col. 2.] 
Govinda Laragan, C. Р, v. Veeran, 12 Ind. Cas, 432; 


(1911) 2 M. W. N. 323; 10 M. L. T. 322; 21 M. L. J. 
941; 36 M. 32, referred to. 
‚ A suit by amelkanomdar does not, ordinarily, 


debar the jenmi from subsequently suing to redeem, 
even if he wasa party defendant to the melkanom- 
dars guit, when questions of ves judicata bebiyesn 
co-defendants do not arise. [p. 561, col. 2.] 


Kuttisseri [lath Raman Namboodri v. Achutha Рі. 
shurodi, 14 Ind. Cas. 415; 35 M. 42 and Veerapudayan 
v. Muthu Karwppa Thevan, 19 Ind. Cas. 589; (1913) 
M. -W. N. 400; 18 M. L. Т. 463; 24 M. L. J. 534, 
referred to. 5 

Plaintiff's predecessors granted а kanom demise to the 
predecessors of defendants Nos. 2to 6 on 6th January 
1885. Subsequently, plaintiffs father granted a 
melkanom to lst defendant on 14th August 1895 with 
power to redeem the prior kanom. The first defend- 
ant filed a suit for redemption of the prior kanom, 
and obtained a decree direcing him to pay the 
kanom amount within a certain time, and in default, 
ordering sale of the property. He did not execute 
the decree and allowed ib to become barred. 
To that suit plaintiff's father wasa party, Plaintiff 
brought the present suit for redemption, alleging an 
independent right in himself and fraud on the 1st 
defendant's part in allowiog execution to become 
barred. The Ist defendant contested the suit, 
on the ground that it was тез judicata by 
reason of the prior suit and that the right of redeinp- 
tion, even if it existed, was lost by the order for sale 
of his jemnam right: . 

Held, (1) that the suit was not barred as res 
judicata; [p. 561, col. 2.] 

(2) that, as section 93 of the Transfer of Property 
Act, which was applicable to the case, did not permit 
plaintiff to ask for an order for sale, as he was not 
the mortgagee though a defendant, he could not 
have applied to have the sale carried out and his 
right 9 redemption was, therefore, not lost. [р, 561, 
col, 2. 


Second appeal against the decree of the 
Court of the Subordinate Judge, South Mala- 
bar at Palghat, in Appeal Suit No. 634 of 1912, 
preferred against that of the District Munsif, 
Tirur, in Original Suit No. 95 of 1911. 

FACTS appear from the following extracts 
from the judgment of the District 
Munsif:— 

“This is а jenmi’s suit framed as for 
redemption of one of twokanoms. The Ist 
kanom was granted by plaintiffs father in 
favour of the predecessors-in-title of defend- 
ants Nos. 2 to 5 on the Gth January 1885, 
and 6th defendant.is stated to be a person 
in possession of the property in question 
under them, Subsequent to the above kanom, 
plaintiff's father granted a melkanom to 186 
defendant, on 14th Angust 1895, with power 


to redeem the prior Капот. The Ist defend- 
ant: filed Original Suit ‘No 95 of 1897 of 
this Court for redemption of the prior kanom 
and obtained a decree. However, he did not 
execute the decree and execution of it was 
allowed to be barred-by limitation. Plaintiff 
now sues for redemption of the same prior 
kanom stating that Ist defendant allowed 
the execution of his decree to be barred, 
fraudulently and in collusion with the defend- 
ants therein, and with a view to defeat 


plaintiff’s rights, and that plaintiff is not: 


affected by it as he could not have sued for 
redemption before the expiry of the term of 
the melkanom and as his right was only 
to redeem Ist defendant’s meikanom after he 
redeemed the prior kanom. Purapad is claimed 
for 1071 (1495-96), the amount claimed being 
Rs. 15; and the kanom amount is said to be 
a 3. 

. Defendants Nos. 8 and 9 were added 
A rk to the institution of the suit as 
being also the heirs of the kanomdars under 
the prior kanom, and 7th defendant was 
brought in as the legal representative of 
8rd defendant who died after suit. 


3. Defendants Nos. 4 and 7 have appeared 
ру Pleader and filed a written statement. And 
Bth defendant by a statement filed in person 
has disclaimed all interest in the property in 
suit. The others have all allowed the suit to 
proceed ea parte. 


4. The statement of defendants Nos. 4 and: 


7 raises several pleas. In addition to Original 
Suit No. 95 of 1897 mentioned in the 
plaint, it says that there wasa second suit 
for redemption by lst deferidant in Original 
Suit No. 652 of 1900 which was dismissed, 
that the decrees of this Court in both the 
suits were confirmed: on appeal and that 
plaintiff's father or predecessor was a party 
to both the suits. It further states that the 
defendants’ predecessors obtained an order, 
after contest, for sale of the jenmam in 


Miscellaneous Petition No. 1684 of 1501: in . 


Original Suit No. 95 of 1897, which was 
also confirmed on appeal. Next, it denies 
the allegation of fraud and collusion made 
in the plaint. On the above statements 
and denial, the defendants Nos. 4 and 7 
contend that the suitis barred as res judicata, 
that it is barred by limitation and that plaint- 
iff has lost his right by adverse possession for 
more than 12 years in them. They also, say 


` 
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that there are improvements worth about 
Rs. 2,000 on the plaint property. 
5. The following issues were framed by 
my predecessor:— ` 
1. Is the suit barred as res judicata by 
decrees in Original Suit No. 95 of 
* 1897 (this Court), its appeal and 
Original Suit No. 652 of 1909 
(this Court) and its appeal ? 
2. Has plaintiff lost his right of redemp- 


tion by reason of the order on: 


Miscellaneous Petition No. 1684 of 
1901 and its appeal? 

3. Is the suit or any portion of the 
claim barred by limitation ог 
adverse possession? 

4, What is the value of 

due to the tenants, if any?) 


6. Tostart with, I should state that there 
is no point of factin dispute, the only such 
point, viz., the alleged fraud and collusion 
having been apparently given up even at 
ihe time of issues. At any rate I find no 
issue has been taken рп the point of fraud 
and no evidence has been adduced,to prove it. 

7, Then, we have only two very interesting 
though difficult questions of law, one relat- 
ing to the law of res judicata and the 
other to the law of mortgages, to decide. 
The first is that raised by the Ist issue 
and the second is that raised by the 2nd 
issue. I shall deal with them in the order in 
which they are raised. 


improvements 


8. Ist 1ssue:— It needs ‘по statement that 
to hold a suit is barred as res judicata, 
(1) the matter directly and substantially 
in issue in that suit should have been 
directly and substantially in issue in a 
former suit, (2) the former suit should 
have been between the same parties or 
between parties under whom they or any 
of them claim, litigating under the same 
title, (3) the former suit should have been in 
a Court competent to try the subsequent suit 
and (4) the matter should have been heard 
and finally decided by such Court. In the 
present case, the first condition is fulfilled, 
because the present suit is for redemption 
of the very same mortgage as was sought 
_ to be redeemed in Original Suit No. 95 of 

1897 and Original Suit No. 652 of 1900. 
Though the plaintiff mentions the melkanon: 
in the body of the plaint as wellas in the 
prayer 16 cannot help him, for he cannot get 


possession without redeeming the prior 
kanom which has admittedly mot been re- 
deemed. Conditions 8 and 4 also are found 
existing. It is only the second of the four 
conditions specified that gives riseto diff- 
culty. 

9, The previous suits were instituted by 
the present lst defendant as puisne mort- 
gagee against the prior mortgagees and the 
mortgagor. The mortgagor’s representative 
is the plaintiff in this suit and the prior 
mortgagee’s representatives the contesting 
defendants. The questionis, can it be said 
that the former suits, in which the present 
contending parties’ predecessors were only 
co-defendants, were between parties under 
whom they claim litigating under the same 
title? It has to be answered with special 
reference to the term "between." The de- 
fendants’ Pleader proposed to evade this 
question by suggesting, jirst, that the plaint- 
iff’s predecessor having assigned his right 
to redeem the prior mortgage to the sub- 
sequent mortgagee and that right having 
been exercised by him in Original Suit No. 
95 of 1897, it is no more available to 
plaintiff and secondly, that the plaintiff 
should be deemed to claim under the plaint- 
iff in Original Suit No. 95 of 1897 by 
virtue of Explanation VI to section 11 of 
Act V of 1908. These suggestions are 
obviously unacceptable for one common 
reason. That is, the  mortgagor's right to 
redeem a first mortgage is altogether dis- 
tinct from the subsequent mortgagee’s suit 
to redeem it. It is not one and the same 
right common to the subsequent mortgagee 
and the mortgagor, see Somasumlara Mudali 
v. Kulandaivelu Pillai (1). With respect 
to the first suggestion it has to be observ- 
ed that it involves an erroneous impression 
that the subsequent mortgagee derives his 
right to redeem the previous mortgage 
solely under the power expressly given by 
the deed of subsequent mortgage. That 
impression appears to be generalas I have 
heard it urged that, because a  melkanom 
deed does not specify a particular prior 
mortgage as the one the redemption of 
which is authorized by it, the melkanomdar 
cannot redeem ib. The subsequent mortgagea 
has a right of his own to redeem a prior 


(1) 28 M. 457; 14 M. L. J. 404, 
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mortgage independently of any authoriza- 
tion in his mortgage.deed. Such au 
authorization is undoubtedly superfluous 
and it is equally unquestionable that it 
does not constitute a transfer of the mort- 
gagor’s right to redeem the prior mortgage. 
The very fact that the mortgagor grants 
only a second mortgage, shows that he 
does not transfer all his right in the 
property but only carves out а por- 
tion of suchright and grants it to the 
subsequent mortgagee. Ара it is incorrect 
to say in the case before us that it was 
the mortgagor’s right that was exercised in 
Original Suit No. 95 of 1£97 by the then 
plaintiff. 

10. Having disposed of the two sugges- 
tions made to avoid the main question, we 
sball now proceed to consider the main ques- 
tion itself. On that question, the argument 
of defendants’ Pleader was two-fold viz., first, 
that all the points that were decided in 
Original Suit No. 95 of 1897 and Original 
Suit No. 652 of 1900 were necessary to be 
decided as between the predecessors of the 
present contending parties, who were 
co-defendants in those suits, for the purpose 
of giving relief to the then plaintiff and, 
therefore, they are »es judicata as between the 
present plaintiff and the contending defend- 
ants; and second, that a decree in а mortgage 
suit, аз a decree in a partition suit or a 
partnership suit, should be taken to bea 
decree in favour of every party against 
every other party and that, therefore, the 
decrees on the previous suits were decrees in 
favour of plaintiffs predecessor against 
defendants’ predecessors and vice versa, in 
addition to being decrees between the then 
plaintiff and the defendants’ predecessors. 
We need concern ourselves witb Original Suit 
No. 95 of 1897, because Original Suit 
No. 652 of 1900 was dismissed as a suit 
filed by the same plaintiff as in Original 
Suit No. 95 of 1897 for the same relief 
against the same defendants. 

11. Taking the last argument first, no 
doubt the policy of the law of mortgages 
has been that the rights of all the parties 
arising out of the mortgage put in suit 
should be determined in the same suit and 
jn the presence of all the parties in- 
terested in the mortgage or equity of 
redemption. That same policy has been 


kept in view inthe provisions of Act V 
of 1908 relating to mortgage suits. It is 
also true thata mortgagee should not be 
subjected, especially in Malabar where im- 
provements have to be valued and. paid 
for, to successive suits for redemption though , 


it may be at the instance of different 
parties like subsequent mortgagees and 
mortgagors. Should these considerations 


compel us to hold that a decree for 
redemption of a prior mortgage obtain- 
ed by a subsequent mortgagee in а suit 
to which the mortgagor is a party 
defendant (he is necessarily a party) should 
be construed to be a decree between the 
mortgagor and the prior mortgagee also? 
The Transfer of Property Act, according 
to the provisions of which the effect of 
the decree in Original Suit No. 95 of 1897 
has to be determined, contained no provision 
for the disihissal of a suit for redemption 
even though the suit might be one in- 
stituted by a puisne mortgagee for re- 
demption.of a prior mortgage impleading 
the mortgagor as a defendant, it expressly 
provided that the result of the поп. 
payment by plaintiff of the amonnt directed 
to be paid for redemption was to be only 
an order for the sale of the mortgaged 
property. І may observe that that is also 
the present state of the law as contained 
in Order XXXIV of the Civil Procedure 
Code. Further, it is to be noticed that 
section 92 of the Transfer of Property Act 
provided, as rule 7 of Order XXXIV, Civil 
Procedure Code, now provides with a slight 
change in words, “In a suit for redemption, 
if the plaintiff succeeds; the Court shall 
pass a decree ordering —— that upon 
the plaintiff paying to the defendant or 
into Court...............the defendant shall 
deliver up to’ the plaintiff... es. апа 
shall re-transfer it to the slain. 

and shall, if necessary, put the plaintiff 
in possession of the property.” The payment 
is to be made only by plaintiff, as seen 
from the above provision and from the 
form of & preliminary decree for redemption 
given in Appendix D, Act V of 1908. 
If that provision and the form be strictly 
adhered to, even in suits for redemption 
of prior mortgages filed by subsequent 
mortgagees impleading the  mortgagors as 
defendants, the right to make the payment 
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is given only to the subsequent mortgagee 
but the consequence of non-payment by 
him is the sale of the (mortgagor’s) pro- 


perty. There can be no denying that 
this is as much a hardship as a prior 
mortgagee being sued for redemption 


successively by the subsequent mortgagees 
and mortgagor. But, evidently, the simple 
form of a preliminary decree fer redemp- 
tion given in Appendix D to Act V of 
1908 was not intended to be the 
form to be used in all cases. And the 
forms given in the Code are only some 


sample forms to be adopted to meet the. 


requirements of individual cases. In that 
view we may, possibly, in suits for redemption 
of prior. mortgages instituted by subsequent 
mortgagees impleading the mortgagors 
„аз defendants give one period for redemp- 
tion directing payment by the subsequent 
mortgagee, or the mortgagor as in forms 
7 and 8 in Appendix D, or give successiye 
periods for redemption to the subsequent 


‘mortgagee and the mortgagor as in 
form No. 6. However, in either case 
we are bound to meet this difficulty. 


The subsequent mortgage may -be a 
mortgage with possession, the mortgagee 
being entitled to be in possession for a 
number of years, by operation of law as 
in the case of Malabar kanoms, or by agree- 
ment of parties. In such cases, if the 
subsequent mortgagee makes default in pay- 
ment, as he is likely to do if he sees that 
the mortgagor is bound to pay on his 
failure, the mortgagor will have to make 
the payment to prevent the sale of his 
property and yet to allow the subsequent 
mortgagee to enjoy the property for the 
full period allowed to him by law or by 
agreement. In the case of Malabar Капот, 
the mortgagor will have no security at all, 
all the while, for the payment of the 
purapad stipulated and much less ‘of the 
increase therein that will have to be made 
on account of his having redeemed the 
previous mortgage instead of the subsequent 
mortgagee doing so, In my humble opinion, 
all difficulties would be met by the Court 
being given the power to dismiss suits for 
redemption in such cases. In the absence 
of such a power, the Courts have been 
passing decrees for redemption at the suit 
of melkanomdars directing payment by the 
melkanomdar and directing sale of the pro- 


perty on his failure to pay. At the same 
time, they have not been giving the jenmi 
or mortgagor power to make the payment 
directed by the decree, apparently owing to 
his incompetency to take possession while 
the melkanom is outstanding. The result 
is that the jenmés or mortgagors аге 
generally absent and take no interest atall 
in the suits of the melkanomdars for redemp- 
tion of the previous kanoms. And their 
properties may be sold for no fault of theirs 
and even without their knowing it. 

12. Despite the above considerations it may 
be possible that decrees properly drawn up 
in mortgage: suits would be decrees in favour 
of each of the parties as in partition suits 
and partnership suits. But we are now 
concerned only with the decree actually passed 
in Original Suit No. 95 of 1897. Therefore, 
we shall see what it is. ` 

.18. А copy of that decree has been filed 
as Exhibit I in this suit. It begins by direct- 
ing payment to the then defendants Nos. l,» 
10. and 11 or deposit in Court by the then 
plaintiff. Then it provides that, in case of 
the above direction being complied with, the 
defendants should hand over all documents 
relating to the mortgaged property in their 
possession or power to plaintiff and put 
him in possession of the properby. Lastly 
it orders the property to be sold in default 
of payment of deposit as aforesaid. Ib is 
urged for the contesting defendants in this 
suit that the above decree is a  deoree 
against the present plaintiff's predecessor, 
inasmuch as it directs all the defendants 
generally to hand over the documents and 
the property to the then plaintiff and orders 
the sale of the property. Itis a decreein a 
suit for redemption of a kanom granted by 
the present plaintiff's predecessor in favour 
of the predecessors of the present contesting 
defendantg. In such a suit the decree, if 
meant to bind plaintiff’s predecessor and 
adjudicate his rights and liabilities also, 
would be one in his favour allowing payment 
and redemption by him and one against him 
directing the sale of the property on his 
failure to pay and redeem. Manifestly, it 
is not a decree in his favour. Bat I am 
bound to admit it is a decree against him 
in so far as it directs the sale of the property. 
However, we have nothing to do with that 
aspect of the case now. АП that we have 
got to see on the lat issue is whether the 
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decree in the previous suit bars the present 
sait for redemption. And I am inclined. to 
hold it does not, because the decree in the 
former suit is not one that allowed rademp- 
tion by plaintiff’s predecessor. 

14. I am not unmindful of the observation 
of Sir V. Bhashyam Iyengar in Vedapuraiti v. 
Vallabha Valiya Raja (2) with reference to 
what was decided in Maloj? v. Sagaji (3) or 
of the decision in Maloji v. Segaji (3) itself. 
In Maloji у. 8адијі (3) the suit was brought 
by the mortgagee for sale after a previous suit 
for redemption iustituted by the mortgagor 
had been decreed. Pending the suit the mort 
gagor paid into Court the sum directed to be 
paid by the redemption decree, execution of 
which had not been barred by limitation. 
But the mortgagee refused to accept the pay- 
ment and insisted upon his right of sale. 
It was held that as no time was fixed for 
payment in the redemption decree, the mort 
gagor had three years within which to 
execute the decreeand as he had paid the 
money within three years he was entitled - to 
recover the property. It was further held 
that the suit brought by the mortgagee for 
sale was barred by the decree in the redemp- 
tion suit under Explanation II of section 13 
of the Civil Procedure Code of 1882, inasmuch 
as the mortgagee might’ and ought to have, 
as & defendant in the first suit, obtained a 
provision in the redemption decree for sale 
in default of payment. The observations 
of Sir V. Bhashyam Ayyangar on the above 
case are; “Whether or not the decision that 


the subsequent suit for sale which was . 


brought by the defendant in the former suit 
was barred by the decree in the first suit is 
strictly warranted by section 13 (Explana- 
tion II) of the Civil Procedure Code, it is 
certainly in conformity with section 67 of the 
Transfer af Property Act, which provides that 
a mortgagee can bring a suit for foreclosure 
or sale only befora a decree has been made 
for redemption of the mortgaged property. 
It is, therefore; of the highest importance that 
decrees in mortgage suits should be com- 
plete not only so far as the rights of the 
plaintiff are concerned, but also in so far as- 
the rights of the defendant are concerned; 


(2) 25 М. 300; 12 M, L. J. 128. (F. B.). 
(3) 13 B. 567. 


and the faet that the decree is imperfect 
will not enable the defendant to enforse his 
rights under the mortgage, as plaintiff in a 
suit subsequently to be brought by him, if 
such rights could have been enforzed by him 
in the former suit and provided for in the 
decree passed therein." 

15. The above decision and the above 
observations were not passed with respect to 
co-defendants. They have reference only 
to parties ranged as plaintiff and defendant. 
Whether they are applicable to co-defendants 
depends at least on the considerations on 
which the question of res judicata between 
co-defendants is stated in the authorities to 
depend. And these considerations are our 
next immediate concern, under the first of 
fhe arguments mentioned in paragraph 9 
above. 


16. Going now to that argument, the 
subject of it is the question of res 
judicata between co-defendants. The condi- 
tion laid down in Ramchandra Narayan у. 
Narayan Mahadev (4), | Balambhat v. 
Narayanbhat (5) and Ahmad Ali у. Najabat 
Khan (6) for a point decided in a suit 
being res judicata as between co-defendants 
in that suit is, that the adjudication between 
the defendants should be necessary to give 
the appropriate relief to the plaintiff. This 
is further explained by the statement that 
there must bea conflict of interests between 
the defendants and a judgment defining the 
real rights and obligations of the defendants 
inter se. In Venkayya v. Narasamma (7) 
the requirement indicated is that the point in 
dispute should have formed the subject of 
active controversy in the former suit, And 
it is mentioned as the ground of the actual 
decision in that case, that “the latter took an 
active part in making good her contention by 
producing in evidence documents which were 
used as evidence of partition” and that “the 
position of respondent’s mother in the former 
suit, though formally defendant in that suit, 
was not that-of a party taking no active part 
in the contest between the then plaintiff and 
the appellant before us.” The next case in 


the Madras series of tbe Indian Law Reports 
(4) 11 B. 216; 11 Ind, Jur, 801;`6 Iud. Det. (к, s) 
142. É 
(5) 25 B. 7 2 Bom. L. R. 511. 
(6) 18 А. 65; A. W. N. (5 156; 8 Ind, Deo, 
(x. в.) 749. 
(7) 11 M. 204. 
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is Ohandu v. Kunhamed ,(8). The decision 
therein that the point decided in the previous 
suit was res judicata was based on Ilixplana- 
tion V to section 13 of Act XIV of 1882, and 
16 has been overruled by Somasundara Mudalt 
v. Kulandairelu Pillai (1). But the portion 
of the judgment in Chandu v. Kunhamed 
(8) which is likely to be of use to us now 
is where it holds that Venkayya v. Narasamma 
(7) is not applicable to the facts of that case. 
It says: "Defendant No. 1 under whom the 
plaintiff elaims was a party, first defendant, 
to the former suit, but be was ex parte, and, 
therefore, the title of defendant No. 2 cannot 
be said to have been actively contested 
between the present defendants, Nos. 1 and 
2, in that snit so as to bring the case within 
the decision in Venkayya v. Narasamma (7).” 
In Madhavi v. Kelu (9) which appiied 
Venkayya v. Narasamma (7) and found the 
point raised res judicata, we find the following 
observations: .“The decision in Venkayya v. 
Narasamma (7), not dissented from in Chandu 
ү Kunhamad (8), isa direct authority for 


the proposition that a matter may be ves: 


judicata in & subsequent suit, although the 

ray hom ihe 
matter was decided, were ar ed as co. 
defendants in the former suit and not as 
plaintiff and defendant, if the matter in dis- 
pute in the second suit formed the subject 
of active cortroversy between the co-defend- 
ants in the former suit.” “The present 
plaintiff’s title was put forward by the then 
plaintiff and actively supported by the 
present plaintiff.” The case of Abdul Kadar 
у, Atshamma (10) was one of a Mahomadan 
sharer in an estate suing for his share, being 
met by the same plea as was raised in a suit 
by another sharer in which he was alsoa 
defendant but ex parte. The judgment 
merely observes that it was not shown there 
was any controversy between the co-defend- 
ants in the first suit. In the next case of 
Latchanna v. Saravayya (11) Mr. Justice 


Muthusami Iyer based his finding on ves: 


judicata on Explanation V of section 13, 
Act XIV of 1882, and on Chandu у. Kun- 


(8) 14 M. 324; 1 M. L, J. 529; 5 Ind. Dee, (N. s.) 
227. 
(9) 15 M. 264. 

(10) 16 M. 61; 2 M. L. J. 200 (Е. В.); 5 Ind. Dee, 
(x. в.) 750. | 
(11) 18 M. 164. 


hamed (8), “though the plaintiff and de- 
fendants in the present suit were merely co- 
defendants in the previous suit, and though 
they were er parte and there was no contest 
between them.” It is of use to us only in the 
game raanner as Chandu у. Kunhamed (8). 
Патапа Ayyangar v, Narayana Ayyangar 
(12) isa ease in which the plea of res judicata 
was disallowed. The material portion of the 
jadgment is as follows: “The lst defend. 
ants wife and 2nd defendant were co- 
defendants in the former suit, and as between 
them there was no active controversy either 
as to the factum ог as to the validity of the 
deed of gift, but-the gift was set up by both 
of them jointly with the object of defeating 
the suit of the then plaintiff. The Judge is, 
therefore, right in holding the defendant's 
plea to be not res judicata.” The next case of 
Zamorin of Calecut v. Narayanan Mussad (13) 
decides two points with reference to the 
question of res judicata between co-defendants 
and resembles the case before us very closely. 
There, а genmz of a certain land, the majority 
of cases bearing upon the point under con- 
sideration are cases. from Malabar, granted 
a melcharth and the melcharth-holder filed 
a suit for recovery of possession from the 
party in possession, setting up the case that 
the latter held possession under a apecitic 
lease and impleading the jenmi as a defendant. 
That lease was found against and the suit 
of the  melcharth.holder dismissed. Then 
the jenmi himself brought the suit, which 
gave rise to the appeal decided in the case, 
for possession of the same land against the 
game person in possession, He based his 
elaim both on the lease found against in the 
suit of the melcharth-holder and on his 
title. Their Lordships Sir Arthur Collins, 
Chief Justiee, and Mr. Justiee Benson held 
that the claim on the strength `of the lease 
was res judicata by reason of the decision in 
the former suit but that the claim on title 
was not. The remaining cases on the subject 
are Muhammad Kuni Rowthan v.Visvanathtyar 
(14), Kandiyil Cheriya Chandu v, Zamorin of 
Calicut (15), Yusuf Sahib v. Durgi (16) and 


(12) 18 M. 374. 

(13) 22 M. 323. 

(14) 26 M. 337; 12 M. L. J. 471. 

(15) 29 M. 515. 

(16) 30 M. 447; 17 M. L. J. 260; 2 M. L, T, 368, 
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Narasimma Ammal ‘у. Srinivasa Ragava 
Iyangar (17). Muhammad Kuni Rowthan v. 
. Viswanathiyar (14) was a саве of two per- 
sons, who were both defendants ina former 
suit and who were both decided to hold 
mortgages prior to the then plaintiff's en- 
eumbrünee, suing each other for establishing 
ihe priority of his own mortgage over that 
of the other. The decision of Mr. Justice 
Boddam and Mr. Justice Bhashyam Ayyangar 
was that though in the former suit the 
question whether each of the defendants had 
mortgages upon the property was a matter 
which was in issue between the plaintiff and 
the respective defendants, there was no such 
issue as between the defendants themselves; 
that there was no question of priority or of 
redemption gone into, and the righís of the 
parties were not further dealt with than by 
making the decree for sale subject to certain 
encumbrances; and that in those circum- 
stances there was no res judicata between 
the co-defendants. The case of Kandiyil 
Cheriya Chandu v. ‘Zamorin of Calicut (15) 
is the same as that of Zamorin of Oalicut v. 
Narayanan Mussad (13) in all respecta, except 
that in Zamorin of Calicut v. Narayanan 
Mussad (13) the point of the lease alone had 
been decided in the first snit, while in 
Kandiyil Oheriya Ohandu v. Zamorin of 
Calicut (15) the first suit has decided not 
only the question of the lease in favour of 
the alleged lessee but also that he had acquired 
a title by prescription. Accordingly Kandiyil 
Cheriya Ohandu v. Zamorin of Calicut (15) 
held the point of title also to be ves judicata, 
observing that “the then sixth defendant not 
only supported the then plaintiff but took 
an active part in the controversy and was 
represented by a Vakilin all stages of the 
suit, both in the Courts below and in the 
High Court.” Yusuf Sahib v. Durgi (16) 
was a case of a creditor of the Yejaman 
of an Aliyasantana family, who was a de- 
fendant in a suit by the Yejaman against 
the other members of the family, for a 
declaration that the family property was 
liable for the debt of the creditor in ques- 
tion among others. He was held bound 
by the finding in that suit as to his debt, 
though that suit was dismissed, ina later 
suit between him and the other members, 


(17) 5 Ind. Cas. 760; 33 M. 112; 7 M. L. T. 89. 


on the ground that “he was a defendant 
obviously in order that he might be bound 
by the declaration if made, he contested 
the suit putting forward his decree against 
the Yejaman, and alleging the liability of 
the family properties, his interest in the 
suit was in fact identical with that of the 
plaintiff, he was represented by Pleader and 
if he did not call evidence on his own 
account we cannot assume that that was 
because he did not take care to take an 
active part in the controversy: it was open 
to him to supplement the evidence adduced 
by Timma if he could.” Though the cases 
noticed till now lead us to think that the 
test applied in the Madras cases is somewhat 
different from whatis laid down in Ram- 
chandra Narayan v. Narayan Mahadev (А), 
Ahmad Ali v. Najabat Khan (6) and Balam- 
bhat v. Narayanbhat (5), the latest case of 
Narasimma Ammal v. Srinivasa Ragava Iyangar 
(17) quotes the rule as stated in Ram- 
chandra Narayan v. Narayan Mahadev (4) 
and says that there is nothing in Venkayya 
у. Narasamma (7), Muhammad Kuni Rowthan 
v. Viswanathiyar (14), Somasundara Мийаї v; 
Klandawvelu Pillai (1), Kandiyil Chertya 
Jhandu v. Zamorin of Oalicut (15) and Yusuf 
Sahib v. Durgt (16) which conflicts with that 
rule. And it is observed that "the necessity 
for an active controversy between the co. 
defendants is uniformly recognized,” “that in 
the former suit the present plaintiff, who was 
joined as second defendant because he had a 
prior mortgage, is not shown to have done 
more than to put in a written statement to the 
effect that he had such prior mortgage and 
that a certain amount was due to him” 
and that “no question as to the validity 
of the mortgage was raised or decided 
nor was it necessary to decide any such 
question.” 


17. After the above resume of the 
authorities on the question under con- 
sideration, [I think it is impossible to 


hold that the present suit is barred as 
res judicata, 

18. Proceeding from general principles 
io the particular cases cited, the defendants’ 
Pleader relied on Kandiyil Cheriya Ohandu 
v. Zamorin of Calicut (15) and the plaintiff's 
Pleader referred to the judgment of the 
High Court in Appeal against Order No. 52 
of: 1910, a copy of which has heen filed ag 
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Exhibit D. We have seen above what the 
decision in Kandiyil  Oheriya Chandu v. 
Zamorin of Calicut (15) is. The judgment, 
D, begins by stating that the judgment in 
the former suit had not been produced and 
that it did not appear that there was any 
contest between the mortgagor and the 
first mortgagee in the prior suit filed by 
second mortgagee. The next sentence is 
“no question of res judicata, therefore, arises.” 
The facts in question there are almost the 
same as those of the present case. And 
the judgment follows a previous case, which 
has now been reported as Kuttisseri Illath 
Raman Namboodri v. Achutha Pishurodi (18) 
by direction of their Lordships Mr. Justice 
Munro and Mr. Justice Abdur Rahim who 
decided Appeal against Order No. 52 of 
1910. I have no manner of doubt that their 
judgment ought to govern the decision of 
the ‘st issue in this ease and not Kandiyil 
Cheriya Chandu v. Zamorin of Calicut (15). 

19. Thus, both on principle and on author- 
ity the lst issue has to be answered in thé 
negative. Accordingly I find the issue in 
the negative. 

20. 2nd Zssue.— We have again to refer 
to and be governed by the provisions of the 
Transfer of Property Act, in determining 
this issue. The documents I series, which 
are copies of proceedings in Original Snit 
No. 95 of 1897, show that there was not only 
a decree for redemption of the first mortgage 
at the second mortgagee’s suit, but also 
that the decree directed the sale of the pro- 
perty. on default of payment within the 
time limited, and that the first mortgagee 
obtained an order for sale of the property 
mortgaged to him in spite of the objection 
of the mortgagor, though the sale was 
ultimately not held as the records had been 
sent up to the Appellate Court. What is 
the position of the parties now? Ти sec- 
tion 98 of the Transfer of Property Act we 
find the provision, “on the passing of any 
order under this section the plaintiff's right 
to redeem and the security shall, as regards 
the property affected by the order, both be 
extinguished.” In the recent case reported 
as Govinda Taragan О. Р. у. Veeran (19) this 


(18) 14 Ind. Cas. 415; 35 M. 42. 
. (19) 12 Ind. Cas. 432; (1911) 2M. W. М. 323; 10 
M. L, T, 322; 21 M. L. J. 941; 86 M. 82, 


provision was the subject of considera- 
tion by the’ High Court and it was held 
ihat the mortgagor's right of redemption 
can be destroyed only by a final order of 
foreclosure or sale, that it could not have 
been intended that when he fails to pay 
the redemption amount the relationship of 
mortgagor and mortgagee should perpetually 
continue unless the mortgagee chooses to 
apply for sale and that a second suit for 
redemption being disallowed by Vedapuraitd 
у. Vallabha Valiya Raja (2), the mortgagor 
has the right to make an application for 
sale as the only way by which he can en- 
force his right of redemption. In this 
case, we find, not the simplest form of suit 
by a mortgagor against a mortgagee con- 
templated by section 93 of the Transfer of 
Property Act, buta suit instituted by a 
second mortgagee for redemption of a first 
mortgagee impleading the mortgagor as a 
defendant. What are the consequences of 
an order for sale passed in such a suit? The 
answer to this general question is not free 
from difficulty, The order for sale might 
be one obtained by the first mortgagee after 
notice to the second mortgagee alone or one 
obtained by him after notice to the mort- 
gagor also, affecting the second mortgagee 
alone in the former case and the mortgagor 
alone in the latter. But it is not necessary 
to decide it in this case. Because, the 
mortgagor himself objected to his jenman 
right being ordered to be sold and the 
objection was disallowed both in this Court 
and inthe Appellate Court. The order for 
sale is consequently operative not merely as 
between the second mortgagee and the first 
mortgagee, as it might have been, but also 
as between the first mortgagee and the 
mortgagor. In my opinion, the effect is 
that the present plaintiff’s only remedy is 
to have the property brought to sale in 
execution in Original Suit No. 95 of 1897 
and it is barred by limitation now and 
that the 2nd issue should be found in the 
affirmative. 


* * * ж) 


Plaintiffs suit having been dismissed by 
the Trial Court, he appealed to the Court of 
the Subordinate Judge, which delivered the 
following judgment:— 

“Appeal by the plaintiff against the decree 
of the District Munsif of Tirur in Original 
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Suit No. 95 of 1911, dismissing the same with 
costs, 

' 9: The suit was one for redemption of a 
kanom mortgage in favour of the predecessors- 
in-title of defendants Nos. 2 to 5 granted 
by the plaintiff’s father. Exhibit A, copy 
of the kychit sued cn, evidences that 
demise. Plaintiff's father subsequently 
granted a melcharth to the lst defendant 
evidenced by Exhibit B. . He filed Original 
Suit No. 95 of 1897 for redemption of the 
prior kanom and obtainéd a decree which, 
however, he did not execute and allowed to 
become barred by limitation. The plaintiff, 
the son of the original demisor, now sues to 
redeem the said kanom. The plaintiff's father 
was added as defendant in Original Suit No. 
95 of 1897. The District Munsif dismissed 
the suit on the ground tbat а second suit for 
redemption will not lie at the hands of the 
plaintiff, and he relied upon the Fuli Bench 
' ruling of Vedapuratti v. Vallabha Valiya 
-Raja (2). He also held that the suit 
was barred by the provisions of sec- 
tion 93 of the Transfer of: Property Act 
which governed the decree in the former 
suit, on'the ground that the present plaintiff’s 
father who was defendant in that suit did not 
apply for an order for sale. 1% was contended 
before me òn the appellant's behalf, relying 
Ramunni v. Brahma Dattan (20), 


проп 
that tke right of redemption апа the 
mortgagor’s right of property are two 


distinct things, that the right of redemp- 
tion exists untilan order for saleis made 
and that the mortgagor’s right of property 
subsists until there is an actnal sale 
and that the order for’ sale passed at the 
instance of the kanom mortgagees in that 
suit did not operate to divest the mort- 
gagor, 
ship in the property as there was 
actually nosale in that case. It was argued 
` on the appellant’s bebalf that the melcharth 
being only for a limited period of 12 years 
the remaining right in the equity of redemp- 
tion had continued in the mortgagor, which 
could entitle him to sue for redemption of the 
kanom mortgage in spite of the decree in the 
former suit not having been executed. But 
Vedapuraiti v. Vallabha Valiya Raja (2) had 
overruled the decision of Ramunni v. 
Brahma Dattan (20) aud apparently 


(20) 16 M. 366 at p. 370. 


the plaintiffs father, of his owner-- 


[1916 
also tbe ground оп which the second 
suit for redemption was allowed and 


the latter case. Further we.have to look to 
the policy of the law in such cases, which is 
the prevention of multiplicity of suits against 
the mortgagee who cannot be allowed to be 
harassed by several suits for redemption of 
his mortgage at the hands of several persons. 
Section 93 distinctly lays down that in the 
passing of an order thereunder for sale 
the plaintiffs right of redemption and the 
security shall, as regards the property affected 
by the order, both be extinguished. It is 
conceded for tbe appellant that the right 
to redeem which had been vested in the 
melcharthdar by the  mortgagor-plaintiff's 
father had become extinguished as the effect 
of an order for sale under section 93 obtain- 
ed by the prior kanomdar. The section 
does not say that a partial interest 
in the equity of redemption carved out 
in favour ofa plaintiff suing to redeem 
would alone be extinguished by such an 
order. It lays down that the right to 
redeem shall be extinguished. The right 
to redeem is a right vested in the mortgagor 
to put an end to his mortgage and to free the 
mortgaged property from the mortgage lien. 
As between the melcharthdar or subsequent 
mortgages and the mortgagor the equity of 
redemption may be divided into so many 
parts; but us against the lst mortgagee the 
only right that can exist igs the right of 
redemption, and that right may be exer- 
cised either by the second mortgagee who 
gets fractional interest in the equity of 
redemption or by the mortgagor in whom 
vests the remaining interest. The second 
mortgagee redeems the first mortgage for 
the benefit of himself as the holder of a 
partial interest in the equity of redemp- 
tion as well as for the remaining in- 
terest in it vesting in the mortgagor. 
As a matter of fact, in some suits both 
the mortgagor and the second mortgagee 
sue the first mortgagee for redemption 
and in other cases the mortgagor is made 
a party defendant as in Original Suit No. 
95 by the subsequent mortgagee suing for 
redemption. The right of redemption is 
one Single right whieh cannot be broken 
into fragments; once that right is allowed 
to become barred it cannot be revived. 
Section 93 says that the security also shall be 
extinguished, The security means the 
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mortgage right. The two expressions the 
right to redeem and the security together 
represent the relation of the mortgagor and 
the mortgagee. When itis stated that both 
the right to redeem and the security 
shall be extinguished. ib was meant that 
the relation of the mortgagor and the 
mortgagee would come to an end. If the 
relationship once ceased to exist in one 
suit wherein the mortgagor was also party 
defendant, it cannot continue to subsist for 
the benefit of the mortgagor to enable him to 
institute a fresh suit for redemption of the 
mortgage. The present suit being one for 
redemption of a mortgage and the mort 
gage having ceased to exist on account of 
an order for sale under section 93 in the 
former suit, it cannot be sustained. In the 
former suit, it was the mortgaged property 
affected by the order that was directed to be 
sold, £e, the jenm right of the mortgagor. 
-The circumstance that the sale was not held 
would not, however, keep the right to redeem 
alive in favour of the mortgagor, as by the 
statutory direction the relationship of the 
mortgagor and the mortgagee had been ex- 
tinguished and the right of redemption is 
lost. The ownership may exist in the mort- 
- gagor or in his representatives-in-interest, 
but the mortgage having ceased to exist and 
the right of redemption having become lost, 
the ownership is of no help to the plaint- 
iff in the matter of suing for recovery of 
the property. The grounds on . which the 
District Munsif bases the. dismissal of the 
suit, viz, the plaintiff's father’s omission to 
obtain an order for sale in the former suit 
on the default of the non-payment of the 
mortgage money by the melcharthdar bars 
his present suit, is also justifiable in law. 
[See Govinda Taragan, O. P. v. Veeran (19).] 
The correctness of the finding of the District 
Munsif on the Ist issue as to res judicata has 
not been called into “question before me 
by the reSpondent’s Vakil. I think that the 
District Munsif is right in regard to his 
finding as to the question of res judicata also, 


`8. The appeal accordingly fails and stands 
dismissed with costs.” 


Plaintiff then preferred a second appeal to 
the High Court. 


Mr. О. V. Ananthakrishna Aiyar, for the 
Appellant, 


36 


Mr. T. R. Ramachandra Azyar, for the 
Respondent. 

JUDGMENT.—We think that the 
view taken by the lower Courts that the 
jenani?'s title was extinguished by the order for 
sale obtained in the prior suit by the 
melkanomdar is not correct. Thé jenmi could 
not have worked ont his rights in that suit as 
he was not entitled to pay the redemp- 
tion money under the decree, and as section 
93 of the Transfer of Property Act, which 
was then applicable, did not permit him to 
ask the Court for an order for sale as he was 
not the mortgagee, though he was a defendant. 
Though he was a mortgagor he could not have 
applied under the authority of Govinda 
Targan, О. P. v. Veeran (19) as he was not then 
the plaintiff. 

On the order for sale being made at the 
instance of the mortgagee the jenmi could 
not applyto have the sale carried out, what- 
ever the rights of the plaintiff might be. If 
the property had been sold his rights might 
haye been affected thereby, but he would then 
have had the power under section 310 (a) of 
the old Code of Civil Procedure (correspond- 
ing to Order XXI, rule 89) to apply to 
have the-sale set aside on payment. In this 
case there was no sale. 

Section 93 of the Transfer of Property Act 
extinguishes опу the plaintifs right to 
redeem on an order for sale being passed, 
and it extinguishes the security, t.e., 
the security of the mortgagee so far as the 
plaintiff is concerned. 

Ordinarily a suit by a melkanomdar does 
not debar the jenmi from subsequently 
suing to redeem, even if he was a party defend- 
anttothe melkanomdar’s suit when questions of 
res judicata between co-defendants do notarise 
[vide Kutéissert Illath Raman Namboodri v. 
Achutha Pishurodi (18) followed in Veerapuda- 
yan v. Muthu Karuppa Thevan (21) and Appeal 
Against Order No. 52 of 1910.] 

We allow the appeal and remand the 
appeal to the lower Appellate Court for 
deciding the 4th issue and disposing of the 
appeal according to law. Appellant will get 
his costs in this Court. Costs іп the lower 
Courts will be provided for in the final decree, 


Appeal allowed; Case remanded, ' 
Y. R. P. 


(21) 19 Ind. Cas} 589; (1913) M. W. N. 400;` 18 M. 
L, T. 468; 24)M. L J 534, 
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* ` BOMBAY HIGH COURT. ' 
Отүп, Appear No. 46 or 1915, 
August 24, 1916. 

Present:—Sir Stanley Batchelor, Kr., Acting 
Chief Justice, and Mr. Justice Shah. 
RAOJI FAKIRA AND OTHERS— 
DEFENDANTS—-À PPELLANTS 
versus 
DAGDU HANMATA MAHAR AND OTHERS 

9^  PLAINTINFS— RESPONDENTS. 

Hereditary Offices Act (Bom, III of 1876), s. 64 (a), 
scope of —Mhavki Vatan—Declaration, suit for—Juris- 
diction—Civil Court versus Collector. 

The jurisdiction of Civil Courts, if ib is to bo with- 
drawn, must bé withdrawn by clear words and not by 
doubtful inferences, 

: Ramchandra Dabholkar v. Anani Sat Shenvi, 8 B. 
25, referred to. 


“Section 64 (a) of the Heroditary Offices Act 


merely empowers a Collector to ragister the names. 


of individual’ Vatandars as -holders of the office, and 
does not confer a power to detormine who are 
vatandars, 

It is competent toa Civil Court to grant a declara- 
tion that plaintiffs are Vatandars of a Mharki Vatan. 


` Appéalfrom an order passed by the first 
class Subordinate Judge, Nasik, in Appeal 
No. 297 of 1913, reversing the decree passed 
by, and remanding the suit to, the Joint 
Subordinate Judge, Sinnar, in Civil Snit 
No. 212 of 1912. 

Mr. W. B. Pradhan, for the Appellants, 

Mr. D. б. Virkar, for the Respondents, 


JUDGMENT.—The only question involv- 
ed i in this appeal is whether the lower Appel- 
late Court was right in its view. that it is com- 
petent to the Civil Court to grant a declaration 

"that the plaintiffs are Vatandars of a Mharki 
Vatan. In our opinion the lower Appellate 
ourt was right. It. is conceded that, as 
numerous decided cases show, no objection 
gould be offered to the Civil Court's making 
such a declaration in the case of plaintiffs 
claiming to be Vatandars of a Kulkarnikiora 
Patilki Vatan. But it is urged on behalf of 
the present appellants that the same rule does 
not holdin regard to the Mharki Vatan, and 
the reason is that the Kulkarniki and the 
Patilki Vatans are regulated by sections 25 
and 36 of the Hereditary Offices Act, which 
sections, occurring in Part VI of the Act, do 
not apply to the case of a Mharki Vatan. 
This kind of Vatan, ‘proceeds the argument, is 
governed by sections 63and 64 which con- 
stitute Part X of the Act, and by section 64 it 
is provided that the power of deciding who 
are the Vatandars of these inferior village 
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Vatans is vested in the Collector. But the 
only support which can be discovered for 
this vontention is to be found in clause (a) of: 
section 64, and that clause goes no further 
than to say that,subject to the general control 
of Government, the Collector is empowered to’ 
register the names of individual Vatandars'as 
holders of the office. But the distinction 
between the power to register the Vatandars 
and the power to determine who are the: 
Vatandars to be registered seems obvious, 
and section 64 says nothing on the point 
as to where the power to determine the 
Vatandars is to reside. That being so, there 
fs no reason to think that this power is with- 
drawn from the jurisdiction of the Civil 
Court. For that jurisdiction, if it is to be 
withdrawn, must be withdrawn by clear 
words, and not by dotbtful inferences. This 
conclusion is confirmed by Mr, Justice’ 
West’s decision in Ramchandra Dabholkar v. 
Anant Sat Shenvi (1). It is true that, as an 
accidental circumstance, tbe Vatan there 
under consideration happened to bea Gavki 
or Patilki Vatan. That accident, however; 
had no influence upon the decision, which 
proceeds generally to consider the case 
of all Vatans, and the learned Judge 
observes that the discretion of the Collector 
comes into play only after those who are to 
be its subjects have been determined. That 
ease was decided in 1883, and has ever . 
since been consistently followed. It seems 
to us not a probable supposition that 
Mr. Justice West and all succeeding Judges 
have overlooked the provisions of section 64 
of the Act. On these grounds we think that 
the lower Appellate Court’s decision is right 
and this appeal is dismissed with costs. 


Appeal dismissed, 
(1) 8 B. 25, 


PATNA HIGH COURT. 
Seconp Отт, Appeat No. 175 or 1916, 
July 22, 1916. ` 
; Present:—~Mr. Justice Roe. 
MADAN MOHAN ANHAN -Dinni 
No. 5—APPELLANT 
versus 
ETWAR CHAND MAHTOC-—PraiNTiEF, 
AND BAGESWARIL SAHAT AND OTHERS 
— DESENDANTS — RESPONDENTS, 

Burden of proof—Suit on mortgage-bond—=Original 
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produced by defendant with endorsement of payment— 
Presumption, 

Where in a suit on a mortgage-bond the defendant 
produces the original bond with an endorsement of 
"payment on it, the burden is cast on the plaintiff of 
kaji that the debt is still outstanding. [p. 568, . 
col, 2 

Chaudhri Mohammad Mehdi Hasan Khan v. Sri 
Mandir Das, 17 Ind, Cas, 396; 34 A. 511 at p. 517; 12 
M. L. T. 398; 15 O. O. 278; (1912) M. W. N. 1052; 14 
Bom. L. R. 1078; 17 О. W. N. 49; 16 C. L. J. 629; 28 
M. L. T. 741; 10 A. L. J. 373; 39 I, A. 184 (P. O.) 
< referred to. 

But if the defendant's story of payment is ridi- 
culous beyond measure, the Court will presume that 
the bond came into the defendant’s possession 

through dishonest means. [p. 564, col, 1.] 


? 


Second appeal against the decision of the 
Subordinate Judge, Chapra, dated’ the 12th 
November 1915. 
` Mr. Baikuntha Neth Mitter, for the Appel- 
lant. I 
` Mr, Haribhushan Mukherji for Mr. Sarat 
Chandra Mukherji, for the Respondents. 

JUDGMENT.—In this case the plaintiff 
sued upon а  mortgage-bond of which, 
alleging that he had lost it in the year 
1911, he produced a certified copy. 

"Phe suit was instituted on the 24th of 
June 1914. The defendant -produced the 
original bond in Court and upon it appear- 
ed an endorsement which, the defendant 
alleged, was in the handwriting of the 
plaintiff and constituted a complete and 
valid discharge. 

The Munsif found as a fact that there 
was something very suspicious about the 
plaintiff's loss of the mortgage-bond, that 
there was a strong motive proved for a 
false ease by the plaintiff. 

As regards the actual question of account 
he wrote:— "Under the circumstances the 
plaintiff has not been able to rebut the 
presumption of payment raised; on the 
other hand the contesting defendant ‘has 
examined himself as wellas Gobind, who 
wrote the endorsement of payment at the 

` request, of Gokul at his request, as “also 
Kuar Ram Gholam and Deoki. They all gave 
satisfactory evidence asto the payment”. 

Gokul it appears was the father of the 
present plaintiff and is now dead. 

On appeal to the District Court, the 
learned Sub-Judge devoted 35 lines to в 
consideration of the probability that the 
bond had been lost as described by the 
plaintiff and found as a fact that there 
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was nothing improbable in the story of the 
Joss. of the bond. He then devoted some 
15 lines to the consideration of the defend- 
ant’s story of payment and said:— 

“The absurdity of the position cannot go 
further and it is taxing ‘one’s credibility 
to the utmost to ask one. to believe his 
Story. I have no hesitation in concluding 
that the allegation of payrnent is altogether 
а, myth. The defendants got hold of the 
lost document somehow and have tried to 
impose upon the Court by making a false 
endorsement of payment upon it." 

Against this decision it is urged that 
the burden of proof has been misplaced 
and that in the absence of better reasons 
for setting aside the order of the Munsif, 
the learned Sub-Judge should have dis- 
missed the appeal and that this Court 
should hold that there has been a material 
irregularity of law underlying the decision 
of the learned Subordinate Judge in this 
misplacement of the burden of proof. 

My attention has been drawn to Chaudhri 
Mohammad Mehdi Hasan Khan v. Sri Mandir 
Das (1), in which the Privy Council has pres- 
eribed the precise standard of proof to beexacted 
from a plaintiff in circumstances exactly 
analogous to the circumstances of the 
present case. Their Lordships said:—“The 
Subordinate Judge was right in holding 
that the production by the defendant of 
the bond with the endorsement of payment 
cast on the plaintiff the burden of establish- 
ing the affirmative proposition that the 
debt was still outstanding, in other words, 
of showing that the bond came in the defend- 
ant’s possession by dishonest means and 
that the signatures to the endorsement 
were either forgeries or unauthorised.” 


In the case now before meI am of opinion 
that the learned Subordinate Judge did 
not go outside the principle laid down by 
the Judicial Committee. He showed affirma- 
tively that the debt was still outstanding 
by proving that the story of payment was 
absolutely ridiculous. It was impossible 
to prove that the endorsement was a for- 
gery for the reason that the endorser did 
not sign in his own hand and is now dead, 

(1) 17 Ind. Cas. 396; 34 А. 511 at p. 617; 12 M. L. Т, 
892; 15 O. C. 278; (1912) M, W. N. 1052; 14 Bom. L. 


R. 1073; 17 С. W. М, 49; 16 C. L. J. 629; 23 M. L. J, 
41; 10 A. L. J. 373; 89 I. A. 184 (P. C.), 
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but if it were a fact that the story of 
Payment was beyond measure ridiculous, it 
ig to be presumed that the bond came into 
the possession of the defendant through 
dishonest means, 

I cannot say that there was any error 
in law underlying the Subordinate Judge’s 
decision... 

The Judicial Committee in Chuudhri Moham- 
mad Mehdi Hasan Khanv. Sri Mandir Das (1) 
were sitting with jurisdiction to re-open the 
whole facts of the case. The appeal came 
before them from a decision of the Court 
of the Judicial Commissioner reversing the 
decision of the Subordinate Judge upon the 
facts. It was open to the Judicial Com- 
mittee..to come to a fresh finding of facts 
of its own. 

In the 
the facts. 
been committed, 
missed with costs 


case before me I cannot go into 
Glearly no error in law has 
The appeal must be dis- 


Apnsal dismissed. 


BOMBAY HIGH COURT. 
Ступ, APPEAL No. 27 or 1915. 
June 16, 1916. 
_Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr, Justice Heaton. 


BAI DIWALI ano OTHERS—DEFENDANTS— . 


APPELLANTS 
Versus " 


UMEDBHAI BHULABHAI PATEL— 

25 s. PLAINTIEE— RESPONDENT. 

- Qivil. Procedure Code (Act V of 1908), s. 11, Ex. 
(4)—Еёв judicata —Mortgage of bhag, void—Suit for 

= possession dismissed —Subsequent suit to recover mort- 
gage-money, whether barred—Contract Act (IX of 1872), 
в, 24-—Consideration, unlawful, effect of —Limitation 
Act (IX of 1908), Sch I, Art. 62—506 for money had 
and received. . 

In 1896, the father of defendants Nos. 1 and 2 pur- 
ported to mortgage to one R an unrecognised share 
of a bhag, contrary to the provisions of the Bhagdari 
Act. “The mortgage-deed provided that, after pos- 
session by the mortgagee for eleven years, the mort- 
gage amount was to be paid to lim, whenever he 
should demand it, either ont of the property or by 
the mortgagor or his heirs personally. R obtained 
possession ‘of the land under the professed mortgage, 
and subsequently his rights were purchased by 
plaintiff at a Court-sale, 


. In 1910, plaintiff filed a suit for possession of the 
land against’ the representatives of R and of the 
mortgagor, in which no claim was made for pay- 
ment of the amount of the mortgage-debt, nor was 
it alleged that any demand had been previously 
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made. The suit was dismissed on the ground that 
the mortgage was invalid and unenforceable. 

In 1911, plaintiff brought the present suit to 
recover the amount of the mortgage-money from 
ihe estate of the deceased mortgagor, aud, in the 
alternative, to recover a smaller sum from the 
holder of a decree against the representative of the 
deceased mortgagee: ` 

Held, (1) that the claim was not barred by res 
judicata, inasmuch as (a) the claim for possession 
was noi really а claim on the mortgage, but a 
claim by virtue of the purchase by the plaintiff of 
the mortgagee’s rights and(6) atthe time of the suit of 
1910 his right had not matured, because no demand 
had been made since the expiry of the eleven years 
mentioned in the deed; [p. 56%, cols. 1 & 2.] 

(2) that the claim was barred by Article 62 of 
the Limitation Act, inasmuch as the consideration 
being unlawful, the mortgage and the agreement to 
pay contained thercin were void according to sec- 
tion 24 of the Contract Act, and the mortgagee’s 
right was to claim repayment of money advanced 
to the mortgagor within three years of the date of 
the mortgage-deed, as money had and received. [p. 
665, col. 2.] 

Appeal against an order passed by the 
Joint Judge, Ahmedabad,in Appeal No. 48 
of 1913, reversing the decree passed by, and 
remanding the suit to, the second class Sub- 
ordinate-Jadge, Nadiad, in Civil Suit No. 372 
of 1911. 

Mr. G. N. T'hakor, for the Appellanta. 

Mr. 7', R. Desai, for the Respondent. 

JUDGMENT-—In 1896, Kalidas Haribhai, 
father of the first two defendants, pur- 
ported to mortgage to Ranchhod Madho- 
das, whose representative the 8rd defend- 
ant now is, an unrecognised share of a 
thag or the marwa, contrary to the 
provisions of the Bhagdari Act. Such mort- 
gage by reason of those provisions was void 
ab initio. The mortgage-deed provided that 
after possession by the mortgagee for eleven 
years the mortgage amount was to be paid 
to him, whenever he should demand it, either 
out fof the property or by the mortgagor or 
his heirs personally. Ranchhod under the | 
professed mortgage obtained possession of the 
land, and subsequently his rights under the. 
mortgage claim were sold and purchased by 
the plaintiff at a Court-sale. 


In 1910, the plaintiff fled a suit against 
the representative of Ranchhod and also 
against the representatives of the professed 
mortgagor to obtain possession from the 
representative of Ranchhod of the property 
then in his possession. No claim was made 
in that suit for payment of the amount of the 
so-called mortgage-debt, nor was it alleged 


Vol, XXXVI] 
LOCHA RAM t, JINDWADDA KHAN, 


that any-demand had been previously made. 
The suit failed onthe ground that the mort- 
gage was invalid, and, therefore, unenforce- 
able, and the plaintiff as the purchaser of the 
mortgagee’s claim could get no relief from 
the Court. 


The present suit was filed in the following 
year to recover the amount of Rs. 788-7.0 
from the estate of the deceased mortgagor, 
and, in the alternative, if that should not be 
allowed, to recover a smaller sum from the 
holder of a decree against the representative 
of the deceased mortgagee. The learned Sub- 
ordinate Judge rejected the plaintiff's claim 
except in so far as he claimed in the alterna- 
tive to recover Rs. 577 from the estate of 
the holder of the decree against the deceased 
mortgagee. 


An appeal was preferred to the Joint Judge 
who has held that the money claim is enforce- 
` able under the mortgage-deed and has, there- 
fore, remanded the case for trial to the lower 
Court. The question is whether that decision 
is correct or not. 


‘It is first contended that the plaintiff’s 
claim is, inadmissible by reason of the law of 
res judicata, and it is contended that in the 
suit of 1910 the plaintiff should have claimed 
the amount of the mortgage-debt which 
he claims in the present suit and 


having failed to do so, he is barred on- 


the footing that he might and ought to have 


_ claimed in that suit. We are of opinion that ` 


this argument should not prevail. The claim 
for possession was not really a claim on the 


mortgage, but а claim by virtue of the pur-: 


chase by the plaintiff of the mortgagee’srights. 
The mortgagee was then in possession,and the 
plaintiff merely sought to stand in his shoes, 
but not to exercise against the mortgagee 
any new rights under the mortgage-deed. 
Moreover, at the time of the suit of 1910 his 
right according to the terms of the mortgage- 
deed had not matured, because no 
demand had been made since the 
expiry of the eleven years mentioned in the 
deed. . Therefore, no cause of action for the 
debt had arisen, and upon the 
evidence which was available in the 
suit of 1910, and which was relevant to 
the suit of 1910, he had no occasion to sue 
for the payment of the mortgage-money. 
Therefore it cannot be said that he might 
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and ought to have put forward the present 
claim in that suit. 

The second objection is an objection based 
upon the Indian Limitation Act and is of a 
more serious character, The learned Judge 
in discussing the question of limitation 
observes that the mortgage-deed is dated 19th 
May 1896. Eleven years expired on 19th May 
1907 and the suit was brought on 20th 
September 1911 within the six years from 
the date of the cause of action accruing 
under the registered mortgage-deed, and, 
therefore, he held that the suit was not time- 
barred. We are of opinion that the learned 
Judge was in error, According to section 24 
of the Indian Contract Act the consideration 
or partof the consideration being unlawful 
the mortgage-deed was void, and the agree- 
ment contained in the mortgage to pay 
the mortgage debt was void. That being 
so, the consideration failed ab initio, and 
the mortgagee’s right was, аз held in Javerbhat 
Jorabhai v. Gordhan Narsi (1), to claim repay- 
ment of the money advanced to the mortgagor 
within three years of the date-of the mort- 
gage-deed as money had.and received, but 
after three years by reason of Article 62 of 
the Indian Limitation Act his remedy was 
barred. For these reasons we set aside the 
order of the Joint Judge and restore that of 
the Subordinate Judge with costs throughout 
on the plaintiff. 

Appeal allowed, 

(1) 28 Ind. Cas. 442; 17 Bom. 1. В. 259 at p. 260; 
co В. 358, 


PUNJAB CHIEF COURT. 
$всонр Отт Arrasar No. 2320 or 1914, 
July 20, 1915. 
Present:—Mr. Justice Leslie Jones. 
LOOHA RAM—Derenpant—APPELLANT 
versus 
JINDWADDA KHAN —PLAINTIFF AND 
THAKARYA MAL AND OTHERS— 


DEFENDANTS-— RESPONDENTS. 

Landlord and tenant—Permanent tenane y—Denial. 
of landlord's title— Forfeiture—Suit for possession — 
Limitation Act (IX of 1908), Sch. I, Art. 143. 

The possession of a person holding under a per- 
manent tenancy becomes adverse from the day when 
he denies his Jandlord's title and & suit for possession 
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on the basis of forfeiture by the tenant is governed 
by Article 143 of the Limitation Act. [p. 566, col. 1.] 
. Quare.— Whether time commences to run against 
the landlord from the time when he exercises his 
‘option of determining the tenancy. [p. 567, col. 1.] 

` Second appeal from the deoree of the 
Additional Divisional Judge, Multan Division, 
at Muzaffargarh, dated the 2nd April 1914, 
affirming that of the Munsif, 2nd class, 
Muzaffargarh, dated the 26th August 1912, 
decreeing the claim with costs. 


Lala Hargopal, for the Appellant. 
Mr. Morrison, for the Respondent, 


JUDGMENT. — Jindwadda Khan, plaintiff 


in this case, is a proprietor in the village ` 


of Theri. He has instituted the present suit 
for possession of a house, alleging that it 
‘was his property and that the right of 
` permanent tenancy which existed init has 


been forfeited by reason of two mortgages- 


.effected on the 18th of November 1892 
and 18th of January 1898 by the per- 
manent tenants, in which they denied his 
‘title as owner. The defendants-alienees 
pleaded that the house belonged to a certain 
Manna Ram who had died without issue 
some 30 years before suit, and that the 
suit was time-barred, firstly, because the 
right to sue accrued to the plaintiff on the 
death of Manna Ram and secondly, because 
the mortgages in dispute were more than 12 
years old. There were also pleas that 
mortgage by permanent tenant does not 
:eause а loss of the right of residence, that 
the plaintiff had acquiesced, and that he had 
no right to the materials of the house. 
The Munsif decreed the claim and without 
payment, his decision being affirmed by the 
Additional Divisional Judge. Lochoo Mal, 
representative of one of the alienees, has 
preferred & second appeal to this Court. It 
is now conceded by Counsel for the appellant 
that the proprietary rights in the house 
were owned by the plaintiff and that the 
mortgages in which his title was denied 
clearly operated to cause forfeiture. There 
remain, therefore, only two points for deci- 
sion. The first of them is as regards limita- 
tion. It is agreed that the suit із one which 
is governed by Article 143 of the Limitation 
Act. This was understood in the first 


-Court, where the Munsif held that it lay _ 


-on the defendants to prove very affirmatively 
‘that the plaintiff had ‘full knowledge of the 
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forfeiture so as to debar him from challeng- 
ing it now, and he considered that unless 
and until some palpable and openly adverse 
act had been done by the alienees so as to 
indicate that plaintiff must have had know: 
ledge of the alienation, time would not begin 
to run. As to this the Additional Divi- 
sional Judge remarked that he concurred m 
the view taken that” the evidence. of the 
defendants did not prove conclusively that 
the plaintiff had knowledge of the mortgages, 
one of which requiring registration was 
unregistered, and gave it as his opinion that 
these facts led to the conclusion that the . 
mortgages were effected sub rosa. 

It may at once be pointed out that there 
was no plea for fraudulent concealment,and 
ib is difficult to understand how the Munsif 
was ever able to come to the conclusion 
that the plaintiff had not ample knowledge - 
of the existence of these deeds. He may 
not, of course, have known about them 
immediately after they were executed, but 
in 1899 he was defending a suit (No. 9 
decided by Lala Chela Ram, Munsif, Ist 
class, on 218 of April 1899) in which the 
alienee of a similar property was trying to 
prove a custom by which tenants were 
entitled to alienate and in support of that 
custom both these deeds were produced. 
The record shews that the plaintiff was 
present on that day and it is futile for the 
Munsif to say, ag he does in his judgment 
in another case (No. 72), in which he dis- 
eusses this matter more particularly, that it 
has not been shown that the plaintiff was 
present at the time when these deeds were 
produced nor that he was aware of their 
production. It is hard to see what better 
proof of knowledge there could be, as it is 
clear that tke plaintiff had this knowledge 
more than 12 years before the present suit, 
which was instituted on the 17th of 
January 1912. It is not, however, necessary 
to labour the point for this reason that 
it is not contested by Counsel for._.the 
respondent. Nor does he even; maintain 
that the period from which time begins 
to run under Article 143 is in any way 
affected by the date on which the plaintiff 
acquires knowledge of acts which would 
occasion forfeiture. He expressly states 
that his only contention is that 16 was 
open to the plaintiff to waive forfeiture until 
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such time as he chose to insist upon it; for 
this reason then there can be no forfeiture 
withont some act on the part of the person 
entitled to enforce it. The views of the 
commentators on this subject do not appear 
to be completely unanimous but whether 
or not, for instance, Doctor Gour is right 
in saying that “a tenancy subsists until the 
landlord indicates that he intends to exercise 
his option to determine it, and it is from 
this period that limitation against him 
under Article 143 begins to run,” it is not 
їп the least necessary in this particular 
case to discuss any difficult point of law. 
The plaintiff has never alleged that he 
acquiesced in the alienations for a period 
and then exercised an option to insist upon 
forfeiture. He stated most plainly in his 
plaint that the tenant had lost all rights by 
reason of his alienations which, as already 
stated, date from 1892 and his only ground 
for claiming that the snit was within 
time was the worthless, and now abandoned, 
plea of want of knowledge. He must be held 
to his plaint. 


I hold, therefore, that the suit is not 
shewn to be within time, and it, there- 
fore, becomes unneceasary to discuss the 
remaining pleas. 
dismiss the suit. As, however, the snit 
fails on a technical point and the pleas 
of the defendants have been far from in- 
genuous, I think the parties should bear 
their own costs throughout and I order 
accordingly. 


Appeal accepted. 


А ALLAHABAD HIGH COURT. 
Seconn Civit. APPRAL No. 1614 or 1914. 
May 20, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Juatice, and Mr. Justice Sunder Lal. 
Mr. JAMES Е. POWELL AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
versus 
Me. L. B. POWELL-— DEFENDANT— 


RESPONDENT. 
Grant, construction of—Grant of land bounded by 
stream—River bed, right in—Agreement, construction 


of. 
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- Where land} is granted which is bounded: by а 
stream, the grantee is entitled to the bed of the 
. up to tho middle point. [p. 567, col. 2; p. 568, 
col. 1 

A grant is construed in favour of the grantee rúther 

than of the grantor. [p. 568, col. 1.] 
, An agreement for partition of lands bounded by a 
stream contained, inter alia, this provision: “Provided 
always that this division shall not interfere with any 
right common to either side as aforesaid, such as the 
nse of wells, tanks, water-courses and the like, whe. 
ther for drinking purposes, watering of cattle and 
irrigation.” The plaintiff claimed undor' the agree- 
ment all land which abutted a river'on the south 
side and also the bed of the river up to the miile 
of the stream with the exclusive right of. shing in 
the river at these points: 

Held, that the reservation in the agroomont was not 
a reservation either of the river or its beds but of the 
use of wells, tanks and water-courses. [p. 568, col. 1.] 


Second appeal from the decision of the 
District Judge, Saharanpur, dated the 25th 
June 1914, ° 

Mr. B. E. О Conor, for the Appellants. 

Mr. Mott Lal Nehru, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit in which the plaintiff claimed a 
declaration that he and his lessees were 
owners of certain stretches of the 
river Asan and other reliefs. ^ Thé 
Court of first instance granted the plaintiff a 
decree. The lower Appellate Court reversed 
the decree of the Court of first instance and 
dismissed the plaintiff's suit. The family to 
which the plaintiff Mr. James E. Powell and 
the defendant belong originally owned lands 
on the sonth side of the river Asan. They 
also owned land on the north side, but 
this part of the property does not appear 
to be in dispute in the present suit. In 
the year 1869 the family entered into an 
agreement for partition. The actual carry- 
ing out of this agreement occupied con- 
siderable time and involved disputes. The 
claim of Mr. James E, Powell apparently 
ig that asthe result of the partition he 
acquired land which abutted the river on the 
south side and also the bed of the river up to 
the middle of the stream, and this carried 
with 16 the exclusive right of fishing in the 
river at these points. It has not been very 
clearly shown whether the bed of the river 
was expressly partitioned, The lower Appel- 
late Court has in reality decided the present 
case ona preliminary point of law.. The 
Jearned Judge was of opinion, and we think 
correctly, that where land is granted which 
is bounded by a stream, the grantee is entitled 
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to the bed ofthe stream up to the middle- 
point. The grant, however, may contain re- 
servations. When co-sharers partition their 
property between themselves, the grantors 
are in law all the co-sharers other than the 
particular person to whom a particular por- 
tion is allotted. The latter is the grantee, 
and wecan see no reason why the ordinary 
rule of construction should not apply toa 
grant in partition just as to any other grant. 
The learned District Judge considered that as 
the partition originally originated in an agree- 
ment, dated the 27th May 1869, the provisions 
.of that agreement ought to govern the rights 
of the various persons in the property which 
was subsequently allotted to’ them. For the 
purposes of the present appeal we will assume 
that this view was correct. The agreement, 
after providing that the property should be 
divided into five equal shares, contains the 
following proviso: “Provided always that 
this division shall not interfere with any 
right common to either side as aforesaid, 
such as the-use of wells, tanks, water- 
courses and the like, whether for drinking 
purposes, watering of cattle and irrigation”, 
16 will be noticed that this reservation, 
if it may beso called, was not a reservation 
either of the river orits bed. It was a 
reservation of the use of wells, tanks and 
waler-courses, Itseems clear, therefore, that 
this provision in the deed could not bave 
prevented the plaintiff or his predecessor-in- 
title acquiring the bed of the river up to the 
middle point; if the bed had been expressly 
allotted to him or if he had been allotted 
"ands adjoining the river, It is a well-re- 
cognised rule of construction that a grant is 


. construed in fayour of the grantee rather 


pai 


“than of the grantor. There is no reservation 
of the right of fishing. Even in the written 
statement the defendant did not allege that 
there had been any such reservation. The 
admission which was made in the Court below 
as to Mr. James E. Powell’s exclusive 
- right to part of the river is contrary to the 
view taken by the learned District Judge. If 
‘the right of fishing was reserved by virtue 
of the clause to which we have referred, then 
that right would still have remained not- 
withstanding any change in the course 
of the river. 
has been decided by the learned District 
Judge ona preliminary point. We accordingly 
allow the appeal, sêt aside the decree of the 


As already stated, the case 


lower Appellate Court and remand the case to 
him under Order XLI, rule 23, with directions 
to re-admit the appeal upon its original. 
number on the file and to proceed to hear 
and determine the same according to law, 
payiug due regard to what we have stated. 
Costs here and heretofore will be costs in the 
cause and will include in this Court fees on 
the higher scale. < 
Appeal decreed; Case remanded, 


— 
i 


MADRAS HIGH COURT. ` ` 
Seconp Стүп, АРРЕАЪ8 Nos, 1611 anp 1612 
or 1914. 
: August 24, 1916. 
Present; —Mr. Justice Spencer and 
Mr. Justice Krishnan. . 

In S. A. No. 1611 or 1914 
THIRUMALAI ALWAR AIYANGAR 
SWAMIGAL AND OTHERS— DEFENDANTS 

: Nos. 1 To 4— APPELLANTS : 

versus f 
SRINIVASACHARIAR SWAMIGAL AND 
OTHERS—PLAINTIFF AND DEFENDANTS Nos. 5 

. To 9—RESPONDENTS, 

Ix S. A. No. 1612 or 1914 
LAKSHMI SADAGOPA AIYANGAR asxp. 
OTHERS — DEeFENDAN IS Nos. 5 to 7— 
APPELLANTS 

VETSUB 


SRINIVASACHARIAR SWAMIGATL AND 


OTHERS— PLAINTIFF AND DEFSNDANTS Nos. 8 


AND 0 — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 9—Right to 
perform ceremony at temple festival—Right to 
office—Right of worship—Jurisdiction -of Civil Court— 
Relief, nature of —Injunction, form of—Damages, ` 

Theright to exclusive performance of mandapappadi, 
ї.в., a ceremony performed on a particular day at а 
periodical festival in a Hindu temple, to bear the 
expenses of the ceremony and receive the honours 
connected therewith, which it is not in the ‘discre- 
tion of the temple trustees to allow or not, is B, right 
of a civil nature, though the recognition of the right 
may depend en the decision of questions as to re- 
ligious rights and ceremonies, and в suit to enforce 
guch a right is cognizable by the Civil Courts. [р. 
571, col. 2; p. 672, col. 1; p. 674, col. 1.] 

Vengamuthw v. Pandaveswara Gurukal, 6 M. 151, 
distinguished. І 

In а suit for the enforcement of the right, where 
an injunction restraining other persons from interfer- 
ence with it is sought, the Court should make the 
injunction conditional on the ' plaintiffs readiness 
to perform the ceremony, so that in the event of his 
failure to do so, the temple trustees may ignore hig 
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is Ohandu v. Kunhamed (8). The decision 
therein that the point decided inthe previous 
suit was res judicata was based on Explana- 
tion V to section 13 of Act XIV of 1882, and 
it has been overruled by Somasundara Mudah 
v. Kulandatvelu Pillai (1). But the portion 
of the judgment in Chandu v. Kunhamed 
(8) which is likely to be of use to us now 
is where it holds that Venkayya v. Navasamma 
` (7) is not applicable to the facts of that case, 
It says: “Defendant No. 1 under whom the 
plaintiff claims was a party, first defendant, 
to the former suit, but he was ex parte, and, 
therefore, the title of defendant No. 2 cannot 
be said to have been actively contested 
between the present defendants, Nos. 1 and 
2, in that suit so as to bring the ease within 
the decision in Venkayya v. Narasamma | (7). 
In Madhavi v. Kelu (9) which applied 
Venkayya v. Narasamma, (7) and found the 
point raised res judicata, we find the following 
observations: “The decision in Venkayya ү. 
Narasamma (7), not dissented from in Chandu 
v. Kunhamad (8), isa direct authority for 


the proposition that a matter may be ves. 


judicata in & subsequent suit, although the 
parties in that suit, between whom the 
matter was decided, were arrayed as co- 
defendants in the former suit and not as 
plaintiff and defendant, if the matter in dis- 
pute in the second suit formed the subject 
of active controversy between the co-defend- 
ants in the former suit.” “The present 
plaintiff's title was put forward by the then 
plaintiff and actively supported by the 
present plaintiff.” The case of Abdul Kadar 
v, Aishamma (10) was one of а Mahomadan 
sharer in an estate suing for his share, being 
met by the same plea as was raised in a suit 
by another sharer in which he was also a 
defendant but ex parte. The judgment 
merely observes that it was not shown there 
was any controversy between the co-defend- 
ants in the first suit. In the next case of 
Latchanna v. Saravayya (11) Mr.. Justice 
"Muthusami Iyer based his finding on res 
judicata on Explanation V of section 13, 
Act XIV of 1882, and on Chandu у. Kun- 


' (8) 14 M. 824; 1 M. L. J. 629; 5 Ind. Dec, (х. в.) 
227. 
(9) 15 M. 264. . 

(10) 16 M. 61; 2 M. L. M. 200 (F. B.); 5 Ind, Dec. 
(x. в.) 750. 

(11) 18 M. 164. 


hamed (8), "though the plaintiff and de. 
fendants in the present suit were merely co- 
defendants in the previous suit, and though 
they were ex parte and there was no contest 
between them." Tt is of use to us only in the 
same manner as Ohandu v. Kunhamed .(8). 
Ramanuja Ayyangar v, Narayana Ayyangar 
(12) isa casein which the plea of res judicata 
was disallowed. The material portion of the 
judgment is as follows: “The Ist defend- 
ant’s wife and 2nd defendant were co- 
defendants in the former suit, and as between 
them there was no active controversy either 
as to the factum ог as to the validity of the 
deed of gift, but the gifb was set up by both 
of them jointly with the object of defeating 
the suit of the then plaintiff. The Judge is, 
therefore, right in holding the defendant's 
plea to be not res judicata.” The next case of 
Zamorin of Сайси у. Narayanan Mussad (13) 
decidss two points with reference to the 
question of res judicata between co-defendants 
and resembles the case before us very closely. 
There, в genmz of a certain land, the majority 
of cases bearing upon the point under con- 
sideration are cases from Malabar, granted 
a meleharih and the melcharth-holder filed 
a suit for recovery of possession from the 


‚ party in possession, setting up the case that 


the latter held possession under a specifo 
lease and impleading the jenm as a defendant. 
Thatlease was found against and the suit 
of the  melcharth-holder dismissed. Then 
the jenmi himself brought the suit, which 
gave rise to the appeal decided in the case, 
for posséssion of the same land against the 
same person in possession, He based his 
elaim both on the lease found against in the 
suit of the melcharth-holder and on his 
title. Their Lordships Sir Arthur Collins, 
Chief Justice, and Mr. Justice Benson held 
that the claim on the strength of the lease 
was res judicata by reason of the decision in 
the former suit but that the claim on title 
was not. The remaining cases on the subject 
are Muhammad Kuni Rowthan v.Visvanathiyar 
(14), Kandiyil Oheriya Chandu v. Zamorin of 
Calicut (15), Yusuf Sahib v. Durgi (16) and 


(12) 18 M. 374. 

(13) 22 M, 323. 

(4) 26 M. 337; 12 M. L. J. 471. 

(15) 29 М, 515. К 

(16) 80 М, 447; 17 M, L, J, 260; 2 М.І, Т, 368, 


` 
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Narasimma Ammal v. Srinivasa Ragava 
Iyangar (17). Muhammad Kuni Rowthan ү. 
Viswanathiyar (14) was a case of two per- 
sons, who were both defendants ina former 
suit and who were both decided to hold 
mortgages prior to the then plaintiff's en- 
cumbrance, suing each othe? for establishing 
the priority of his own mortgage over that 
of the other. The decision of Mr. Justice 
Boddam and Mr. Justice Bhashyam Ayyangar 
was that though in the former suit the 
question whether each of the defendants had 
mortgages upon the property wasa matter 
which was in issue between the plaintiff and 
the respective defendants, there was no such 
issue as between the defendants themselves; 
that there was no question of priority or of 
redemption gone into, and the rights of the 
parties were not further dealt with than by 
making the decree for sale subject to certain 
encumbrances; and that in those circum. 
stances there was no res judicata between 
the co-defendants. The case of Kandiyil 


` Cheriya Chandu v. Zamorin of Calicut (15) 


‘the other members 


is the same as that of Zamprin of Calicut v. 
Narayanan Mussad (18) in all respects, except 
that in Zamorin of Oalicut v. Narayanan 
Mussad (18) the point of the lease alone had 
been decided in the first suit, while in 
Kandiyil Chertya Ohandu v. Zamorin of 
Calicut (15) the first suit has decided not 
only the question of the lease in favour of 
the alleged lessee but also that he had acquired 
a title by prescription. Accordingly Kandiyil 
Cheriya Ohandu у. Zamorin of Calicut (15) 
held the point of title also to be res judicata, 
oserving that “the then sixth defendant not 
daly supported the then plaintiff but took 
an active part in the controversy and was 
represented by a Vakilin all stages of the 
suit, both in the Courts below and in the 
High Court.” Yusuf Sahib v. Durgi (16) 
was a case of a creditor of the Yejaman 
of an Aliyasantana family, who was а de. 
fendant in a suit by the Yejaman against 
of the family, for a 
declaration that the family property was 
liable for the debt of the creditor in ques- 
tion among others. He was held bound 
by the finding in that suit as to his debt, 
though that suit was dismissed, ina later 
suit between him and the other members, 


(17) 5 Ind, Cas, 760; 83 M. 112; 7 M, L. T. 89. 


on the ground that “he was a defendant 
obviously in order that he might be bound 
by the declaration if made, he contested 
the suit putting forward his decree against 
the Yejaman, and alleging the liability of 
the family properties, his interest in the 
suit was in fact identical with that of the 
plaintiff, he was represented by Pleader and 
if he did not call evidence on his own 
account we cannot assume that that was 
because he did not take care to take an 
active part in the controversy: it was open 
to him to supplement the evidence adduced 
by Timma if he could,” Though the cases 
noticed till now lead us to think that the 
test applied in the Madras cases is somewhat 
different from whatis laid down in Ram- 
chandra Narayan v. Narayan Mahadev (4); 
Ahmad Ali v..Najabat Khan (6) and Balam- 
bhat у. Narayanbhat (5), the latest case of 
Narasimma Ammal v. Srinivasa Ragava Iyangar 
(17) quotes the rule as stated in Ram- 
chandra Narayan v. Narayan Mahadev (4) 
and says that there is nothing in Venkayya 
у. Narasamma (7), Muhammad Kuni Rowthan 
v. Viswanathiyar (14), Somasundara Mudal v. 
Klandaivelu Pillai (1), Kandiyil Chertya 
Jhandu v. Zamorin of Calicut (15) and Yusuf 
Sahib v. Durgi (16) which conflicts with that 
rule. And it is observed that “the necessity 
for an active controversy between the со- 
defendants is uniformly recognized,” “that in 
the former suit the present plaintiff, who was 
joined as second defendant becanse he had a 
prior mortgage, is not shown to have done 
more than to put in a written statement to the 
effect that he had such prior mortgage and 
that a certain amount was due to him” 
and that “no question as to the validity 
of the mortgage was raised or decided 
nor was it necessary to decide any such 
question,” , 
of the 


17. After the above resume 
authorities on the question under con- 
sideration, I think it is impossible to 


hold that the present suit is barred as 
res judicata, 

18. Proceeding from general principles 
to the particular cases cited, the defendants’ 
Pleader relied on Kandiyil Chertya Chandu 
v. Zamorin of Oulicut (15) and the plaintiff's 
Pleader referred to the judgment of the 
High Court in Appeal against Order No. 52 
of 1916, a copy of which has been filed as 
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exclusive right and make other arrangements for its 
performance. [p. 575, col. 1.] 

The damages awarded for interference with the 
right should bo the necessary consequences of the 
defendant's act. Expenses of a complaint preferred 
to a Magistrate are too remote and should be dis- 
allowed. [р. 575, col. 2.) ` 


Principles governing maintainability of actions for 


rights of worship, and rights to perform ceremonies 
and to claim honours and emoluments discussed. 

Onse-law reviewed, 

Per Spencer, J,—The right in dispute is a right 
to take an exclusive part in a particular form of 
worship, And asitis not a voluntary performance 
which the trustees could, at their sweet will and 
pleasure, allow or not, it may be that the plaintiff 
should properly be treated as holding an office of 
trust connected with the temple. A right of this 
kind might also have arisen out of a trust or implied 
contract between the plaintiff and the trustees. [р. 
571, col. 2.] 

Per Krishnan, J.—The right claimed is a right to an 
act of worship in a particular manner and with 
particular incidents attached to it. The honour 
claimed is not a matter of choice with the trustees. 
The right is, therefore, one of a civil nature. [p. 574, 
col. 1. 

In each case the question whether the right put 
forward to perform any festival exclusively is valid 
or not, should be decided on the facts of the 
case and the usage of the temple. It is within 
the discretion of the trustees to give a per- 
manent and exclusive right to any worshipper 
to perform a particular ceremony for the benefit of 
the temple and where the right is claimed by reason 
of such permission or asa hereditary right enjoyed 
from time immemorial according to the custom of 
the temple, there is no reason why it should not be 
upheld provided the right of the trustees to perform 
the festival, in case the man claiming the exclusive 
right fails to do so, is safeguarded and the interests 
of the temple do not suffer. A right enjoyed from 
time immemorial is presumed to have had a legal 
origin and the [person asserting the contrary must 
prove it, [р. 575, col. 1.] 

Second appeals against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 419 of 1912, preferred against that cf 
the Subordinate Judge, Tuticorin, in Original 
Suit No. 35 of 1910. 

Mr. T. Rangachariar and Mr, S. Ramasami 
Aityar, for the Appellants. 

Mr. 8. Srinivasa Atyangar ( Advocate- 
General) and Mr. K. Raja Aiyar, for the Re- 
spondents, 

These second appeals coming on for hear- 
ing on the 9th and 101һ August 1916, and 
having stood over for consideration till this 


day, the Court delivered the following 


JUDGMENT. 


J.—The plaintif brought this 
his right to 


SPENUER, 
suit for a declaration of 


perform the Thiruppallandu Mandapappadi 
on ihe first day of the Pagalpatha festival 
in the Adinathar temple in Alwar Tiru- 
nagari and to receive the honours and emolu- 
ments connected therewith and for an 
injunction and damages. Both the plaintiff, 
who belongs to the eastern Tirumaligai, 
and the defendants Nos. 1 to 4,. who belong 
to the western Tirumaligai, are acharyapuru- 
shas of the temple, though it is not 
upon the holding of the office of acharya- 
purushas that plaintiff bases his title 
to perform the Mandapappadi ceremony buat... 
upon an alleged hereditary right established 
by usage for a long series of years.~ De- 
fendants Nos. 5 to'7 are the trustees of the 
temple, who are alleged to have assisted 
the other defendants in interfering with the 
plaintiffs exclusive right to conduct the 
performance. 

In the lower Courts, as also here in 
second appeal, it was contended that the 
suit was not maintainable. 

In dealing with questions as to the main- 
tainability of suits connected with the asser- 
tion of rights to perform acts of religious wor- 
ship and with the assertion of rights to receive 
the honours and emoluments accompanying 
such worship, the Courts in this country 
have been guided by fairly well defined 
principles, although the „distinction to be 
drawn between particular’ eases to which 
these principles have been applied is some- 
times rather narrow. 


One class of cases comprises those in which 
a plaintiff sues to establish his individual 
right of public worship from which he has 
been wrongfully excluded. Such are the cases 
dealt with in Vengamuthu v. Pandaveswara 
Gurukal (1), Kadirvelu Chetiy v. Nanjundatyar 
(2) and Nagiah Bathudu v. Muthacharry (8). 
With these are closely associated cases in 
which a right of access to religious objects is 
sought to be established, as these generally 
involve questions of caste status and as 
that is a matter of civil right. Venkata- 
chalapati у. Subbarayadu (4) and Jagannath 


(1) 6 M. 151. 

(2) 35 Ind, Cas. 88; 8 L. W. 512. 
(8) 11 M. L. J. 215. 

(4) 13 M. 253, 
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Churn v. Akali Dassia (5) 
this. 

Ina different category fall suits brought 
by worshippers under Act XX of 1863 
‘to compel the performance of acts of 
worship in which there has been neglect of 
duty on the part of a trustee or manager 
of a temple or other religious institution—e.g., 


are instances of 


Elayalwar Reddiar v. ,Namberumal Ohet- 
tiar (6). 
- The next class includes suits to establish 


a claim to an office with emoluments. It 

. has always been held that such suits will 
Me because the right to emoluments is a 
civil right connected with property, although 
the determination of it may involve the 
decision of questions of religion. Such are the 
савез in Rangasami v. Ranga (7),- Krishnasam? 
v. Krishnamacharyar (8) and Iyyadurai 
Gurukkal v, Ramasawmy Gurukkal (9). An 
axtension of this principle appears in certain 
cases, when what is claimed is not emoluments 
of any pecuniary value but honours attached 
to an office in Hen of emoluments. In such 
cases, it has been held in Sr? Rungachariar 
v. Rangasamt Battachar (10) and Soma Balla- 
chariar v. Thiruvenkatachariar (11) that a 
suit will lie, although it has been frequently 
declared that a suit will not lie to establish a 
claim merely to receive religious honours and 
emoluments unconnected with any office, vide 
Striman Sadagopa v. Kristna Tatachariyar(19), 
Sangapa bin Baslkingapa v. Gangapa bin 
Niranjapa (13), Narayan Vithe Parab v, 
Krishnaji Sadashiv (14), Subbaraya Mudaliar 
v. Vedantachariar (15), Karuppa Goundan’ v. 
Kolanthayan (16), Athan Sadagopa COhariar 
Swamyal v. Eliayavalli Srinivasa Ohariar 
(17) and Ohanni Dat Vyas v. Babu Nandan 
(18). The reason why Civil Courts will not 
(5) 21 C. 468. ` 
(6) 23 M. 298; 10 M. L. J. 86. 

‚ (7) 16 M. 146. 
(8) 5 M. 813. 


(9) 18 Ind. Cas. 475. 
* (10) 3 Ind. Cas. 881; 5 M, І, T.33; 3?- M, 291. 
- (11) 15 Ind. Cas. 409. 

(12) 1 M, Н. C, B. 801. : 

(13) 2 B. 476; 2 Ind. Jur, 862; 1 Ind..Dec. (x. з.) 
740. : 

(14) 10 B. 233. 

(15) 28 M. 23; 14 M. L. J. 171. 

(16) 7 M. 91; 7 Ind. Jur. 644; 2 Ind. Deo. (N. s.) 648. 

(17) 19 Ind. Cas. 257; (1913) M. W. N. 289; 13 М, 
L. T. 340. 

(18) 6 Ind. Cas. 223; 7 A. L, J, 529; 32 A. 527, 


take cognizance of such suits is expressed by 
Scotland, О, J., vide Striman Sadogopa v. 
Kristna Tatachariyar (129), as follows:— The 
duty of individuals to submit to and perform 
certain religious observances in accord- · 
ance with the ritual or conventional 
practice of their race or ‘sect is, in the 
absence of express legal recognition and 
provision, an imperfect obligation of a moral 
and not ‘a civil nature.” The mere fact that 
the plaintiff in such cases may ask for 
damages on account of the loss of some 
perquisites or trifling gifts, which he has been 
prevented from getting, as in the present 
case, will not change the character of the 
suit, for such so-called emoluments may 
be merely symbols of recognition and marks 
of respect to the performer of the ceremonies, 
as 16 was held in Narayan Vithe Parab v. 
Krishnaji Sadashiv (14), Subbaraya Mudaliar 
v. Vedantachariar, (15) and Striman Sadagopa 
v. Kristna Tatachariyar (19). 


Cases of exclusion from public worship 
stand in a class by themselves. In other 
cases the tesis to be applied are first to 
see whether the honours or emoluments are 
attached to any office, and next whether 
the offerings are voluntary on the part of 
the worshipper and whether the dignity 
conferred оп him by the temple authorities 
is in eonsequence of the performance of any 
duty or obligation or is a matter of discretion 
on their part. 


If the office in suit is attached to a temple, 
it has been held in Mamat Ram Bayan v. 
Bapu Ram Atas Вита Bhakat (19) that a suit 
will lie to establish a right to a hereditary 
office attached to a temple even though there 
are no emoluments of the office, the reason 
apparently being that such a suit is in effect to 
compel the fulfilment of a religious trust. The 
ease of Srinivasa Thathachariar v. Srinivasa - 
Atyangar and Srinivasachariar v. Srinivasa 
Thathachariar (20) is similar. 

Another distinct class of cases includes 
suits for pecuniary benefits or payments in 
kind for religious services rendered, these being 
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‘based on an implied contract, as in Krishnama 
v; Krishnasami (21), Waman Jagannath Joshi 
v, Balaji Kusaji Patil (22), Narasimma Chariar 
v. Sri Krisina Tata Ohariar (23) and in 
Narayan .Sadanand Bara v. Balakrishna 
Shidheshvar (24), the last being a case where 
plaintiff, who enjoyed an exclusive right to 
‘break a curd pot on a certain day in a 
particular part of a temple, alleged that he 
had been deprived by the defendants’ inter- 
ference of a sum of Rs. 5,000 which he 
-expected to get as a donation for the-said 
religious performance. 


In the present case the Mandapappadi is 
a ceremony performed ata periodical festival 
connected with the Athinathar tample of 
Alwar Tirunagari. The plaintiff claimed a 
hereditary right to bear the expenses of the 
ceremony and to receive the prasadham and 
other honours connected therewith, which 
include some trifling gifts of garlands, etc., of 
no real pecuniary value, the expense of which 
the Subordinate Judge found to have custom- 
arily been borne by the temple. The defend- 
ants Nos. 1 to 4 denied the plaintiff's exolusive 
ight to make the sirappus and receive the 
honours, but admitted. that only one person 
.had a rishtto make the response " Nayinda" 
„о tbe Arulipadu and to receive the honours 
eonneeted with the ceremony, that person 
being the senior member present of the 
Tirumaligai family including the eastern and 
western branches. 

The written statement of the trustees was 
to a similar effect. This is of value as 
throwing light on the nature of the rightin 
suit, although the maintainability of the suit 
“must depend on the nature of the right assert- 
ed in theplaint and the relief claimed by the 
plaintiff, 

In has been vigorously argued for the 
appellants that the performance of worship by 
the Mandapamdars is optional and voluntary 
and that the honours conferred by the temple 
are at the discretion and selectior of the 

- temple authorities. Im this way an. analogy 
has been .attempted to be drawn with 
the case of Vaidinatha Thamhtiran v. Chandra- 


(21) 2 M. 62 (Р. O.`; 8 Ind. Jur. 322; 3 Suth. Р. C. 
J.620; 6 C. L. R. 201; 6 Y. A. 120; 4 Sar. P. C. J. 28; 
1 Ind. Dec. (N. в.) 816. 

(22) 14 B. 167. 

. (93) 6 M. H.O. R. 449. 
` (24) 9 B. E. C, R. 418, 


.— (25) 15 M. L. J. 458, 


sekara Dikshitar (95). There the contribu- 
tions were held to be voluntary and mot 
to have given rise to any prescriptive right. 
It was observed that if other worshippers 
wished to subscribe, it was open to the 
trustees to accept their offerings and celebrate 
the festival on a larger scale. Here by 
common consent the right in dispute is aright 
to take an exclusive part in a particular 
form of worship. The Subordinate Judge has 
found that it is “not a matter within the 
sweet will and pleasure of the temple trustees 
to allow or not the Mandapamdar to perform 
it”, in other words, that it is not a voluntary 
performance. If this is so, it may be that the 
plaintiff should properly be treated as holding 
an office of trust connected with the temple. 
The learned Advocate-General, while arguing 
that his client had a duty to perform at the 
festival and was liable to be dismissed, 
admitted that the Courts had no power to 
enforce specific performance by him. As the 
plaintiff cannot legally claim an individual 
right, apart from grant or Statute, without 
submitting- to a corresponding obligation, I 
should be inclined to think that the render- 
ing of his services could be legally enforced. 
I consider it unnecessary to call for a finding 
whether in fact the right set up by the 
plaintiff arises ont of an office attached toa 
temple, becanse that is a case which does 
not arise out of the pleadings and there is 
no issue on the point. А гір of this kind 
might also have arisen out of & trust or 
implied contract between the plaintiff and the 
trustees. 

The Subordinate Judge observes that the 
right to perform a Mandapappadi has long 
been treated by the people asa civil right 
and is known to have been made а subject 
of partition among Hindu co-pareeners. This 
observation, coming as it does froma Brahmin 
Judge who should be well acquainted with 
the customs of his caste, is ontitled to 
considerable weight. It receives support 
from the case of Vengamuthu v. Pandaveswara 
Gurukal (1), already ‘referred to, the 
difference being only that what was there 
claimed, was a publie right and what is here 
claimed, is a private and exclusive right. 

It is true that this civil right has not 
been traced to a legal origin. But the 
appellants on their pleadings are clearly not 
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entitled to call upon the plaintiff to prove 
at this stage how the long established 
praetice 'originated. The suit was contested 
on the footing that the family of plaintiff 
&nd defendants Nos. l to 4 possessed a 
monopoly of performing the Mandapappadi in 
question. The District Judge observed: “Th 
is common ground between all the parties, the 
trustees included, that the right to perform 
the suit Mandapappadi is restricted exclusively 
to a particular family.” АП the defendants 
-who defended the suit took the ground in 
their written statements that the suit was not 


maintainable, but none of them explained why 


it should not be maintained. As between the 
. plaintiff and the defendants Nos. 1 to 4 it was 
inconsistent with the case of the latter that no 
civil right was indispute. Both declared that 
there wasan immemorial custom and here- 
ditary right for the ceremony to be performed 
by one member of their family. The only 
question was, in what order that right devolved 
and in whom it was now vested. As between 
the plaintiff and defendants Nos. 5 to 9 it was 
open tothe trustees to defend the suit by 
averring and proving that it was optional and 
discretionary on their part to allow the 
-Mandapappadi to be performed by one parti- 
cular person to the exclusion of others. Instead 
of doing so the defendants Nos. 5 to 7 supported 
- thecase of the defendants Nos. 1 to 4, by stating 
that the honours in dispute were established 
by “long established practice and custom which 
had been in vogue from time immemorial” and 
that “the right to respond to the Arulipadu 
belongs to the senior member then and there 
present in the temple.” Their Pleader did 
not even argue the question of maintainability 
of the suit in the original Court. The defénd- 
ants Nos. 8 and 9 were ex parte throughout. 

I consider that the lower Courts were 
right in holding that this suit is maintainable 
in a Civil Court, and on the merits I consider 
that the admission in Exhibit I was not con- 
elusive evidence of the title of defendants 
Nos. 1 to 4, there being other evidence to 

- support the finding on issue II. I agree in the 
modification of the decree proposed by my 
learned brother as regards the form of the 
injunction and as regards the amount of 
damages and costs. The first Court’s 
decree will be amended by adding the 
words, “Provided that the above said 
injunctions do continue in force only so 
long as the plaintiff is willing and ready on 


his part to -performthe said ceremony accord- 
ing to the usage of the said temple,” at the 
end of paragraph 2 of the decree. In other 
respects the appeals are dismissed. : 

KRISHNAN, J.—These are two second appeals 
by defendants Nos. 1 to 4and by defendants 
Nos, 5 to 7 arising from Original Suit No. 35 
of 1910 on the file of the Court of the 
Subordinate Judge of Tuticorin, which 
the plaintiff brought for a declaration 
that he was exclusively entitled to the right 
of conducting the Tirupallandu Mandapappadi 
on the first day of the Pagalpathn festival in 
the temple of Athinathar Alwar of Alwarti- 
runagiri, paying all the expenses therefor 
himself, and receiving all the honours and 
emoluments appurtenant to that right; he 
claimed them by hereditary right enjoyed 
from time immemorial by the Tirumaligai 
family according to the custom of the 
temple; he also prayed for а permanent 
injunction restraining. the defendants Nos. 
1 to 4 from interfering with his rights, 
and directing defendants Nos. Š to 7 to 
show him the said honours and also for 
damages for loss caused to him by the 
wrongful acts of interference of the defend- 
ants atthe last festival. Defendants Nos. 
1 to 4 are the rival claimants to this ex- 
elusive right which is said to belong to 
the Tirumaligai family and defendants Nos. 
5 to 7 are the trustees of the temple. The 
lower Courts decreed the plaintiff's suit 
and gave him the injunction asked for 
and awarded him Rs. 500 as damages. 

The first point taken before us by the 
learned Vakil for the appellants is that 
the right alleged on which the plaintiff 
bases his suit is not a right of a civil 
natare and, therefore, the suit is not main- 
tainable. A number of authorities have 
been cited ‘on either side to show in what 
classes of cases Courts have held the right 
to be a civil right and in what classes they 
have held it to be not a civil right. A refer- 
ence to those authorities shows that while on 
the one hand no suit can be maintained 
for mere religious honours and dignities 
and for even perquisites when they are not. 
of acy real money value but are given more ag 
symbols or emblems of honour or dignity than 
for their intrinsic value, see Striman Sudagopa 
у. Kristna Tutachartyar (12), | Sangapa 
bin Baslingapa v. Gangapz bin Niranjapa 
(13), Narayan, Vithe Parab ү. Krishnajy 


Vol. XXXVI] 


INDIAN CASES. 


573 


THIRUMALAI ALWAR AIYANGAR 0. SRINIVASACHARIAR SWAMIGAL, 


Sadashiv Goundan (14), Karuppa Goundan y. 
Kolanthayan (16), Subbaraya Mudaliar v. Ve- 
dantachariar (12) and Athan Sadagopa Ohariar 
Swamiyal v.Eliayavallà Srinivasa Chariar(17); 
onthe other hand a suit to enforce a claim to 
an office even though it bea religious one 
and a suit to enforce a person’s right to 
an act of worship are suits of a civil 
nature and are cognizable by Civil Courts ; 
and, therefore, а suit for any matter 
appurtenant to such office or act of worship 
as legally attached thereto and not depend- 
ent on the voluntary choice of а third 
party will also lie, even if they be mere 
honours or perquisites of no value. Section 
9 of the Code of Civil Procedure recog- 
nises that a suit in which a right to an 
office is contested is a suit of а civil 
nature, even though the recognition of the 
right may depend upon the decision of ques- 
tions. as to religious rites or ceremonies. 
It was held in Mamat Ram Bayan v. Баби 
Ram Atai Bua Bhakat (19) that a 
suit for an office would lie even if no emolu- 
ments were attached to it. Similarly 
where only mere honours and perquisites 
of no value are attached to an office a 
suit will He both for the office and for such 
honoars. See Archakam Srinivasa Dikshatulu 


.v. Udayagiry Anantha Oharlu (26), Srinivasa 


v. Trruvengada (27), Sri Rungachariar v. 


Rungasamt Batiachar (10), Somo Ballachariar . 


v. Lhiruvenkatachariar (11). Of course where 
the perquisites claimed have a real money 


- value, а suit will lie for them as for any other 


property and the fact that the right is based 
upon the performance of some religious 
ceremony cannot affect the nature of the 
suit. See Narasimma Ohariar v. Sri Kristna 
Tata Chariar (23), Krishnama v. Krishnasamt 
(21) and Krishnasamd v. Krishnamacharyar(8). 
It is no doubt necessary to show where pere 
quisites are claimed, even where they have 
a money value, that they are claimable 
as a matter of right and that it is nota 
matter of voluntary choice with any 
one else to give them or withhold them; 
for in that case there will be no legal 
obligation which can be: enforced by suit. 


- See observations in Krishnama v. Krishnasamt 


(26) 4 M. H, C, В, 842, 
(27) 11 M. 450. 


‘np by the plaintiff in this suit. 


(21), Krishnasami v. Krishnamacharyar (8)and 
Srinivasa v. Tiruvengada (27). Casesin Tholap- 
pala Charlu v. Venkata Oharlu (28) and 
Ohannu Dat Vyas v. Babu Nandan (18) 
were cases of this nature, where the con- 
tributions claimed were voluntary ones and 
the alleged right claimed was not connect- 
ed with any temple or other sacred spot. 
Undoubtedly, as pointed out in Srinivasa 
Thathachariar v. Srinivasa Atyangar and 
Srinivasachariar ү. Srinivasa Thathachariar 
(20), the existence of the office to which the 
emoluments claimed are said to attach must 
be proved, and so must the connection be- 
tween the office and the honours and dig- 
nities- and perquisites claimed be established 
by clear evidence. Seealso observations in 
Athan Sadagopa Ohariar Swamiyal v. Hlaiga- 
valli Srinivasa Ohariar (17) and in Sri Runga- 
chariar v. Rungasami Battachar (10). 

The right to an act of worship stands 
on the same footing as a right to an 
office; a person is entitled to enforce it by 
suit in the same мау... See Vengamuthu 
у. Pandaveswara (1), Kadircelu Chetty v. 
Nanjundaiyar (2), Iyyadurai Gurukkal v. 


 Ramaswny Gurukkal (9) and Venkatachalapati 


v. Subbarayadu (4), and if any honours or 
perquisites are attached thereto, it follows 
that they can also be claimed under the 
same conditions as honours attached to re- 
ligious offices, In Nagtah Bathudu v. Mutha- 
charry (3) Davies, J., held that the right 
to worship need not be in a temple but 
may be even ina street; the learned Chief 
Justicé, however, decided the case on another 
point. 

Bearing these authorities in mind I shall 
now consider the nature of the right set 
The learns 
ed Advocate-General argues that the per- 
formance of the particular Mandapappadi 
in suit may be looked upon as the per- 
formance of the duties of the office of the 
Mandapamdar or as an act of worship with 
certain incidents and emoluments attached 
thereto and that in either case the suit is of 
a civil nature. 


It would seem that during the Pagalpathu 
festival the idols of Athinathar and Alwars 
are taken every day, after the  Nithiyal 
or daily worship, to a Mandapam in the 


(28) 19 М. 62, 6 M, L, J, 209, 
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temple precincts for special worship there, 
and the stanza beginning with “Pallandu” 
as the commencement of the Tiruvoimozhi 
Prabhanda Sevakalam is recited. For this 
purpose the Mandapam has to be decorated 
with “Sirappus” and offerings of food, etc., 
have to be prepared and expenses are in- 
MET in connection therewith. There is 

"Aralipadu" to start with to which the 
Maiiddpamdar has to reply “Nayinda, 
Nayinda.” The plaintiff claims to have this 
right as well as the right to bear all the 
expenses of the first day of Pagalyathu 
and in return to get certain honours and 
emoluments, described in the decree sche- 
dule, given to him by the trustees as of 
right ascording to the recognised usage of the 
temple. 

Such being the nature of the right claim- 
ed, if the. plaintiff wanted his right to be 
treated as a right to an office he should 
have alleged and given evidence of the exist- 
ence of such an office. No foundation is 
laid in the evidence for this, nor are there 
any findings by the lower Courts that there 
із any such office in this temple. I must, 
therefore, disallow the first part of 
the learned Advocate-General’s argu- 
ment. But I agree with the second part 
of it and with the lower Courts in thinking 
that the right claimed here is a right to an 
act of worship in 8 particular manner and 
with particular incidents attached to it. It 
is clear that such a right is a right of a civil 
nature. In the case of Vengamuthu v. Panda- 


veswara (1) the question was as to the right. 
to perform this very kind of ceremony- 


Mandapappadi, though the plaintiff there did 
not claim a special and exclusive right .to it. 
The learned Judges treated it as а: right 
to take part in an act of worship in the 
temple; and I accept that view. 

- If the right to perform this ceremony is 
a civil right as I hold, the Civil Court must 
adjudicate upon any incidents connected 
with the exercise of that right also. It 
must, therefore, be held that the present suit 
is one for a civil right. It is found that 
the honours and perquisites claimed have to 
be given as a matter of right to 
the Mandapamdar; it is not a matter of 
choice with the trustees to give them or 
withhold them as they think fit. 
for honours, etc., not being voluntary ones -is 
also, therefore, maintainable. ` 
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Tt is next argued that no 
worshipper can be allowed in law to acquire 


an exclusive right to subscribe for any temple- 


ceremony and claim the honours attached to 


is, In support of thisargument reliance was: 


individual 


placed upon the ruling in Vatdinatha Thambiran: 


v. Chandrasekara Dikshitar (25). 


Though this: 


question was raised in this suit in the first: 


Court, the Subordinate Judge says i& was 


quietly dropped at the time of the argument. , 


In appeal the District Judge notes, “It is 
common ground between all the. ‘parties, 
trustees included, that the right to perform the 


suit Mandapappadi is restricted exclusively 


to a particular family.” Having. admitted 


the monopoly of the family, the defendants 


can scarcely be permitted to question it 


again in second appeal, unless they satisfy - 


us that the kind of monopoly claimed is 


one opposed to law and not 
quirable by. any manner of means. 
learned Vakil draws our attention to the 
following sentence in the judgment he 
quoted, “no one and по special body of 
worshippers can claim the right to 
subscribe the funds necessary 
particular festival to 
other worshippers or subscribers.” ‘I think 
this sentence must be understood. with 


reference to the rest of the judgment and. 
The right claimed : 


to the facis of the case. 


- aCe. 


Their: 


for & 
the exclusion of. 


there was not merely to subscribe for the. 
seventh day festival if the plaintiffs so 
wished to do, but also to exclude every one else . 


including the trustees from raising funds for 
it. 
seribe, 
stop, 


the festival must 


This claim would thus 


Tf the plaintiffs did not choose to sub-. 
in consequence” 
interfere : 


with the right of the worshippers to {аке ` 
part in the public worship of .the temple’ 


at that particular festival which they 


have a right to do; and, therefore, such a. 
claim was negatived. The worshippers:must, : 


no doubt, find funds. if they want any 
ceremony performed when the temple lacks 
funds for it, and in such a 
trustees 


ease the: 
will be bound to receive the: 


contribntiona from all worshippers willing . 


to subscribe. See Hlayalwar 
sense I do not think 16 can be said, as 
the appellants’ Vakil argues, that every 
worshipper has an unlimited right to 
subscribe for every ceremony in a temple 
quite apart from the usage 


` 


of the 


_Reddiar .v.^ 
Namberumal- Ohetttar (6). Except in this; 
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temple. He may make offerings to the 
god, but that is a different matter. It 
is a matter within thé discretion of the 
trustees to make such arrangements as 
they think fit for the performance of any 
recognised ceremony in the temple, and 
if in the bona fide and honest exercise 
of that discretion for the benefit of the 
temple they arrange to give a permanent 
and exclusive right to any worshipper to 
perform any particular ceremony, Ї do not 
see апу ground why it should be treated 
as invalid, provided it does not lead to the 
stoppage of the ceremony or to any other 
injurious consequence to the temple, This 
discretion of the trustees is recognised 
both in Vatdenatha Thambiran v. Ohandra- 
sekara Dikshitar (25) and in the case of 


Elayalwar Reddiar v. Namberumal Cheticar . 


(6), which it follows. I 

It seems to me that in each case the ques- 
tion whether the right put forward to perform 
any festival exclusively is valid or not 
should be decided on the facts of the case 
and the usage of the temple; it cannot 
be laid down as а general proposition 
of law thatin every case such a right is 
invalid, as argued by the learned Vakil 
for the appellants. The case of Kadirvelu 
Chetty v. Nanjundatyair (2) із an example 
of such a right being recognised by this 
Court. Such. rights are wellknown and 
recognised in many temples in Southern 
. India; and where, as in the present case, 
they are claimed as hereditary rights 
enjoyed from time immemorial according to 
the custom of the temple, I see no reason why 
they should not be upheld provided the 
right. of the trustees to perform the 
festival, in case the man claiming the 
exclusive right fails to do so, is safeguarded 
and the interests of the temple do not 
suffer. А right enjoyed from time im- 
memorial is presumed to have had a legal 
origin and the person asserting the contrary 
must prove it. There is nothing in the 
present case to show it; on the other hand 
the admission of the parties is in favour 
of the right, I think, therefore, the case 
of Vaidinatha Thambiran v. Chandasekara 
Dikshitar (25) is clearly distinguishable from 
the present case on the facts and it is not an 
authority for invalidating the right claimed 
by the plaintiff, 


It has been conceded for the plaintiff 
before us that if he fails to perform his 
Mandapappadi in accordance with the usual 
practice of the temple, the trustees may 
ignore his exclusive right and make other 
arrangements for its performance; but so 
long as he is ready and willing and does 
perform the ceremony, he alone can claim 
the honours and perquisites. In this view 
the form of the decree of the first Court 
should be modified slightly by making it 
clear that the declaration and injunctions 
are subject to the condition that plaintiff 
is ready and willing and does perform 
the ceremony in question according to the 
usage of the temple, and I agres, to the 
form of modification as proposed by my 
learned brother. 

The negt point raised was that Exhibit I 
was misconstrued and that evidence 
should have been admitted to explain it, 
I do not think there is any misconstruction 
by the lower Courts of Exhibit I, The 
words "in the order of seniority in the 
same manner аз is done in the Alwar 
temple" cannot apply when 16 is shown 
by a volume of evidence in the case that 
the right claimed here is not a right 
common to both branches of Tirumaligai 
family, as for example the offices of 
Tirumalkapu and Adhyapakam are. There 
is nothing ambiguous in Exhibit I and 
the evidence of usage in Ње private 
temple of the parties was, therefore, properly 
excluded. 


The last point argued is as to damages. 
They have been awarded under the following 
three heads:— 

(1) Rs. 50 for loss by waste of articles 
prepared for the ceremony and for value of 
the honours and perquisites withheld, 

(2) Rs. 50 for expenses in the Magis- 
trate’s Court; the plaintiff seems to have 
complained to the Magistrate about the 
interference with his rights. 

(3) Rs. 400 for loss of honour and of 
Spiritual benefit and for mental pain. 


I am clearly of opinion that the Ist 
item was properly allowed. As to the 
2nd item, damages claimed are too remote; 
the loss was really the consequence of the 
plaintiff own action in complaining to the 
Magistrate; it is, therefore, disallowed. The 
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plaintiff is certainly entitled to some damages 
under the 3rd head. The quantum of it 
will ordinarily be a question of fact. but 
in this case the lower Courts have not 
given any good reason for awarding such 
alarge sum. The learned Advocate-General 
did not attempt to point to any evidence 
to justify such a large award but left it 
to us to decide what would, be reasonable 
in the circumstances. I think Ks. 50 will 
be a fair award. I will, 
the damages to Rs. 100 in all and modify 
the decree as to declaration and injunction 
as stated above, and subject to the said 
modifications confirm the decrees of the lower 
Courts ‘and dismiss the second appeals. 
Parties except defendants No. 8 and 9 will 
pay and receive proportionate costs in this 
Court. 


I Appel partly allowed; Decree modified. 
VRP. 


MADRAS HIGH COURT. 

Ст, Reviston Petition No. 685 or 1915, 
August 22, 1915. 
` Present:—Mr. Justice Seshagiri Aiyar, 
SAMBASIVA AYYAR AND ANOTHER- - 
PraiNTITFS—PETITIONERS 
Yersus 

SUBRAMANIA AYYAR AND OTHERS— 

DErsNDANTS— RESPONDENTS. 
Contribution, suit for, by one of several judgment- 

debtors who has satisfied joint decree—Defence in 


such swit—S8uit, whether can be dismissed for 
ewaggerating claim. 
Where one of several judgment-debtors who 


has been compelled to pay the whole amount of a 
joint decree, sues the remaining judgment-debtors 
for contribution, the only question that can be raised 
in defence is the extent of the liability and any 
defence which would go to show that the decree 
should not have been a joint one cannot be raised. 

Siva Panda v. Jujusti Panda, 23 М. 699, 12 M, L. J. 
18, referred to. 

A suit cannot be dismissed on the ground that the 
plaintiff has exaggerated his claim. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge, 
Mayavaram, in Small Cause Suit No, 2228 
of 1914, 

Mr. G. S. Ramachandra Atyar, for the Peti. 


tioners, 
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Mr. T. V. Gopalsamy Mudaliar, for the 
Respondents. . 

JUDGMBNT. —This i is & simple case and 
should not be complicated by importing 
irrelevant considerations. It ia a suit by 
the plaintiffs for money which was decreed 
against them and the defendants’ father 
jointly, but which the plaintiffs alone have 
been compelled to pay to the judgment- 
creditor. Any defence which would go to 
show that the decree should not have been 
a joint one against -the defendants’ father 
and the plaintiffs will not be open in this 
Suit. 1 any authority was needed for that 
position, reference may be made to Siva 
Panda v. Jujusti Panda (1). If a liability has 
been created by the decree, the only ques- 
tion that can be raised in defence is the 
extent of the liability. That question was 
not tried by the Subordinate Judge, apparent- 
ly in the belief that contribution is not 
claimed in the. suit because the plaintiffs 
have exaggerated their claim and claimed 
the whole of the decree amount instead of 
claiming a portion of it, and also on the 
ground that if acvounts were taken between 
the plaintiffs and the defendants, some money 
may be due to the defendants themselves, 
The fact that the plaintiffs have exaggerat- 
ed their claim is no ground for dismissing 
the suit. The other ground, namely, that 
if accounts were taken, the plaintiffs wonld 
be found liable to the defendants is not a 
defence open in this suit. As І said before, 
this is a suit upon a joint liability created 
by the decree, and the only question is what 
is the extent to which the defendants are 
liable. ° The suit has not been tried in that 
light. I must, therefore, reverse the judg- 
ment of the lower Court and remand the 
case for disposal on the merits, ` 

Costs will abide the result. 

Appeal allowed; Oase remanded, 


VORP, ` 
(1) 25 М, 599; 12 М, L. J, 13. 
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BOMBAY HIGH COURT. й 
Спімічат Rersrenos No. 38 ov 1916. 
September 4, 1910. 
Present:—Mr. Justice Beaman and , 
Mr. Justice Heaton. 
EMPEROR —PnROSECUTOR 

. versus 
JOHN FRANCIS LOBO— 
ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 435, 
437, 438— Reference to High Court—District Magistrate, 
whether can question decision of Sessions Judge. 

It is no part of the business of District Magistrates 
to criticise the judicial decisions of Sessions Judges, 
aud sections 435, 437, 438, Criminal Procedure 


Code, do not authorise the former to make references | 


to the High Court questioning the correctness of the 
latter's decisions. 
Queen-Empress v. Karamdi, 23 O, 260, referred to. 


Criminal reference made by the District 
Magistrate, Thana. | 

Mr. А. G. Desai, for the Accused. 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. 

Mr. D. R. Patvardhan, for the Complainant. 


| JUDGMENT. ; 
Beaman, J.—In my opinion this 
reference is entirely without jurisdiction 


and of a kind that ought to be severely 
discouraged. itis no part of the business 
of District Magistrates to Griticize the 
judicial decisions of Sessions Judges. The 
point has been considered in exactly 
similar circumstances in the Calcutta High 
Court [Queen-Empress v. Karamdi (1)] and 
with the conclusion arrived at by those 
learned Judges I entirely concur. -Quite 
apart from that, the case was first in- 
vestigated, and very thoroughly investigated, 
by a Magistrate who discharged the accused. 
It was then again fully considered by the 
Sessions Judge in February 1916, who came 
to the same conclusion as the Magistrate. 
The concurrent finding is really a finding of 
fact, being merely as to the degree of 
care and  prudenee exercised by the 
accused. Four months later the District 
Magistrate makes this reference to the 
High Court. ` Š 

In these circumstances we do not think 
that this is a proper case for interference 
in the exercise of our revisional jurisdiction. 
We accordingly direct the record and po- 
ceedings to be returned. 


(1) 23 C. 250. 
` 3? 
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Heaton, J.—I entirely agree. -We are 
quite salisfied from a perusal of sections 
435, 437 and 438 of the Criminal Pro- 
cedure Code that that Code emphatically 
does not contemplate a reference of this kind. 
Ionly add that if we encourage references 
of this kind, it would open up an 
alarming vista of undesirable possibilities. 

Record returned. 


ALLAHABAD HIGH COURT. 
CRIMINAL ÁPPEAL No. 335 or 1916. - 
May 31, 1916. 
Present:-—Mr. Justice Sunder Lal. 
JAFAR—APPELLANT 
versus 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1860), ss. 224, 333, 84— 
Arrest by chaukidar on suspicion Rescue- -Causing 
hurt to public servant in discharge of duty -Common 
intention—Bengal Cháukidari Act (XX of 1856), s. 52 
—U. P. Town Areas Act UII of 1914), 5. 41. 
Chaukidars are no longer appointed under section 
620f Act XX of 1858, as that section has been 
repealed by section 4l of the United Provinces Town 
Areas Act. They are not members of the Police force 
and have no authority to arrest on mere suspicion. 
Therefore, it is no offence to rescue from their custody 
a person arrested by them on suspicion. [p. 578, 


col 1.] І 
A person rescued from arrest cannot be said to 


have been acting in pursuance of a common inten- 
tion with his rescuers, where there is nothing to 
show that before his arrest he had any apprehension 
of bsing arrested or һай made any pre-arrangement 
for his rescue. [p. 578, coi] | 
. Criminal appeal from an order of the 
Second Additional Sessions Judge, Aligarh. 
Mr. Satya Ohandra Mukerjee, for the Ap- 


pellant. А 
Mr. Sital Prasad Ghosh (for the Govern- 
ment Pleader), for the Crown. 
JUDGMENT.—The appellant Jafar was 
found selling some spices in the bazar by two 
chaukidars, who suspected him of possessing 


"stolen property and of attempting to dispose 


of the same. He was arrested by them and 
was being taken to the Police station when 
certain persons rescued him from the custody 
of the chaukidars. He has been charged 
under section 224 as also under section 333/34 
ofthe Indian. Penal Code. The first point 
for consideration is whether the chaukidars 
had any authority to arrest him. The 
learned Judge has found that, these chauki- 
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divs were acting under saction 52 of Act XX 
of 1656. That Act was repealed by sec- 
tion 4l of Local Council Aet, II of 1914 
(the United Provinces Town Areas Act), 
Act XX of 1856 is no longer in force in 
these Provinces, and the Town Areas Act 
contains no provision similar to that con- 
tained in section 52 of Act XX of 1956, 
The chaukidars, therefore, did nat belong to 
the Police force and had no authority to 
arrest the appellant on mere suspicion ander 


the circumstances mentioned by them. The 


rescue, therefore, of this man was not an 
offence under section 224 of the Indian 
Penal Code. There remains the charge 
under section 333/34. Section 34 of the 
Indian Penal Code enacts that when an act 
is done by several persons in furtherance 
of the common intention of all, each of such 
persons is liable for that act in the same 
. Mander as if it was done by him alone. То 
make out, therefore, an offence under sec- 
tion 333/34 it must be shown that the actual 
rescuers and Jafar were acting together in 
pursuance of a common intention. There is 
nothing to show that before his arrest Jafar 
had any apprehension of being arrested or 
‘that any pre-arrangement was made for his 
rescue. It may be that the rescuers were 
all actuated by a common intention of acting 
88 reseuers. But it cannot be said that 
“Jafar was one of the persons who had been 
in the party and with whom such arrange- 
ment was made. The charge under see- 
tion 333/34 of the Indian Penal Code cannot, 
therefore, be sustained. The learned Gov- 
ernment Pleader has asked me to alter the 
conviction to one under section 323 of the 
Indian Penal Code as according to the evi- 
-dence of Het Ram, Jafar himself snatched a 
lathi from the hand of Ram Narain and gave 
а blow to him, If this were true, he would 
be guilty of the offence of simple hurt. As 
he has already been in jail from the 31st 


March 1916 up to this day, the offence, if ` 


any, committed by him under section 323 
seems to have been adequately punished by 
his detention in prison for such a period. I 
do not think this is a case ‘in which | ought 
to alter the conviction. ` I allow the appeal, 
set aside the conviction and the sentence 


and direct that the appellant be forthwith 
released.” SA S 


Appeal allowed; 
Conviction set aside, 
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BOMBAY HIGH COURT. . 
CRluINAL APPEAL No. 265 or 1916. 
August 24, 1916, I 

- Present; — Мт. Justice Beaman and . 

Mr. Justice Heaton. jj 
SARDARKHAN JARIDKHAN— 
ÁQOUSED— Á PPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 300 (8), 302, 304 
—Murder—Culpable homicide mot amounting to 
murder - Death caused by single blow—-Inlention, 

Where death is caused by a single blow, struck under 
the influence of passion, it must always bo 2 nice and 
difficult question to determine the precise intention of 
the offender and it might not unreasonably be brought 
in some cases within the lesser offence of culpable 
homicide not amounting to murder. Every case must, 
howover, be dealt wilh on its own facts, and loose 
applications of such inferential processes, giving 
too liberal an extension to the provisions of section 
800, clause 13), should not ordinarily be oncouraged. 
[p 579, cols. 1 & 2.] i 

Deceased threatened accused, who lost his temper, 
and rushing out brought ап iron-shod stick with a ; 
single blow of which he killed the former: 

Held, that, having regard to the fact that death 
was caused by a single blow, ib was possible that 
the blow struck by the accused exceeded in violence 
the injury he bad in view at the: moment of striking 
it, and that, therefore, the acoused should be con- 
victed of culpable homicida not amounting to murder 
under the second part of section 404, Indian Peaal 
Code, and not of murder [p. 579, col. 2.] 

Criminal ’ appeal from  eonyietion and 
sentence recorded by the Sessions Judge, 
Ahmedabad, kun | 

Mr. G. N. Thakor, for the Appellant. 


Mr. S. S. Patkar, (Government Pleader), 
for the Crown. Š 


JUDGMENT.—'Phe accused’s father had 
as a result 
of which the deceased was discharged from 
the mill. The evidence is that-he entered 
the mill after this and threatened the 
accused, who is a young man of about 
seventeen or eighteen. The accused appears 
to have lost his temper, rushed out and 
brought two sticks one of which he gave 
to the accüsed No. 2, who is seven years 
older than accused No. 1 and. who resides 
with him and his father. Accused Nos. l. 
and 2 immediately went out with the 


.object of driving the deceased off the mill 
‘premises, as they say, or, as is implied in 


the finding of the learned Sessions Jadge, 
assaulting him. Unfortunately; the two 
accused came upon the deceased sittin 
with his back towards them just outsid 


- ` 


` 
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the weaving shed, and the evidence is 
that the accused, being armed with a 
stick about three feet long having iron 
rings and about an inch in diameter, 
suddenly struck the deceased a violent 
blow on the back of the head which, as 
the medieal evidence shows, resulted in 
death within a few hours, 

Mr. Thakor on behalf of the accused has 
not disputed the substantial fact of the 
killing, though he has pressed upon us 
a consideration of the possibility at least 
of the fatal blow having been struck by 
the accused No. 2. We do not see any 
reason to doubt the correctness of the 
conclusion reached by the learned Sessions 
Judge upon this point, . 


We have, therefore, only to consider 
whether the killing in sueh circumstances 
amounts to murder or сап be reduced 
to the lesser offence of culpable homi- 
cide not amounting to murder.. If 
murder, it can only be so under the 8rd 
clause of section 300, which enacts that 
Culpable homicide is murder if the death 
is caused by an act done with the intention 
of causing bodily injury to апу person, 
and the bodily injury intended to be 
inflicted is sufficient in the ordinary course 
of nature to cause death.’ Now where 
death is caused by a single blow, as 
is the case here, struck probably under the 
influence of passion, it must always be a 
nice and difficult question to determine 
the precise intention of the offender. Doubt- 
less the learned Sessions Judge has fol. 
lowed what in a majority of cases, we 
think, we must concede the right and 
logical course. He has inferred the inten- 
tion, that is to say, from the extent of the 
injury and the nature of the weapon used. 
On the other hand, where cases of this 
kind are tried by Jury, Juries are much more 
disposed to take a liberal and less logical 
view and to look at all the surrounding 
circumstances with the object, if possible, 
of reducing the offence and so, notwith- 
standing the character of the injury and 
the nature of the weapon, imputing a lesser 
intention to the accused. Where, as we 
began by saying, death is caused by a single 
blow, it is always much more difficult to be 
absolutely certain what degree of bodily 
injury the offender intended, particularly 
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where the weapon used, although a very 
dangerous weapon, is one which isin the 
hands of so many people in that part of 
the country every day of their lives when 
they go about their ordinary field business. 
It is upon this ground—and upon this ground 
alone—that we are disposed to take a 
more lenient view of the offence committed 
by the accused than that which the learned 
Sessions Judge took. After all it must, in a 
case of this kind, be a matter of inference and 
nothing more, and while admitting that the 
inferential processes of the learned Judge are 
in accordance with what we conceive to be 
the common and best mode of administer- 
ing this branch of criminal justice, there 
may be exceptional cases and exceptional 
circumstances which would warrant us, sit- 
ting here as Judges of final appeal, in taking 
what we have said might be a Jury’s rather 
than а Judge's point of view, And if looking 
at the case thus, we feel that it might not 
unreasonably be brought within the lesser 
offence of culpable homicide not amounting 
to murder, while even in the opinion of the 
‘Sessions Judge the actual degree of erimi- 
nality belongs more properly to that than 
.to the offence of murder, we do not think 
that we are really stretching the law at all 
by adopting a less strict mode of inferential 
reasoning. We féel that this isa case in 
which the sentence of transportation for 
life would, in any event, be out of pro- 
portion to the real criminality of the accused’s 
act. 


That being so, we find the less difficulty 
in coming to the conclusion that itis pos- 
sible the blow he struck exceeded in 
violence the injury he had in view at the 
moment of strikingit. His mind could not 
have been very clear, and it is hard to say 
that he could have had any definite inten- 
tion of any kind at the moment. But in 
saying this, we do not wish to encourage 
loose applications of such inferential pro- 
cesses giving too liberal an extension to 
the provisions of section 300, clause (3). 
Every ease must be dealt with on its own 
facts, and this case is, we think, one which 
will allow us so far to agree with the 
learned Pleader of the prisoner as to hold 
that the killing here can properly and legally 
be brought under section 304 rather than 
section 392. 
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We shall, therefore, alter the conviction 
from murder to culpable homicile not 
amounting to murder under the second 
part of section 304 aud direct that the 
prisoner be sentenced to five years’ rigorous 
imprisonment, 

Conviction and sentence altered, 


ALLAHABAD H{GH COURT. 
CRIMINAL ÁPPEAL No. 394 or 1916. 
June 1, 1916. 
| Present—Mr. Justice Sunder Па]. 
KARAN S МОН AND ANOTHER -— ACUUSED—- 
; APPELLANTS 
tersus 


EMPEROR-—RESPOXDENT. 

Penal Code (dct XLV of 18601, ss. 363, 368, 34— 
Kidnapping— "Keeping of lawful guardian," meaning 
of — Wrongful confinement or concealment’, whut 
amounis to. 
` A married woman, under sixteen years of age, who 
leaves her husband’s house of her own accord and is 
proceeding to the house of her maternal uncle, does 
not cease to be in the keeping of her lawful guardian. 
Therefore, a person who induces her to go with him 
is guilty of kidnapping her. [p. 581, col. 1.] 

Emperor v. Jetha Nathoo, 6 Bom, L. В. 785; 1 Ог, L, 
J. 931, followed. 

A person who is not a party to the conspiracy 
of kidnapping a woman, and in whose house she 
lives as a free agent, other people having free access 
to her, cannot be convieted of an offence under 
section 358 of the Penal Codo. [p. 581, col. 1.] 


Criminal appeal from an order of the 
Sessions Judge, Muttra. 

Mr. Sital Prasad Ghosh (Acting Govern- 
ment Pleader), for the Crown. . 

JUDGMENT.—This is an appeal by two 
persons, Karan Singh and Bhullan. The 
first of these has been convicted under sec- 
tion 363 of the Indian Penal Code and 
sentenced to undergo rigorous imprisonment 
for three years; the second, namely Bhullan, 
has been convicted under section 368 of the 
Indian Penal Code and sentenced to undergo 
а similar term of imprisonment. 

The facts of the case appear to be as 
follows: - Musammat Saliman is a girl of 
dhobi caste aged about twelve years. 
She'was married to one Sukka, in whose 
house he was living. She is a Musalman 
dhobi. She appears to have been dis- 
satisfied with her mother-in-law and in- 
tended to leave her husband's house in 
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village Jarelia for that of her maternal uncle 
which was in village Jufri &bout four kos 
from her husband's village. She left her 
husband's house and was proceeding alone 
in the direction of the village Jufri. On the 
way she met with the accused Karan Singh 
and Seria. The latter enquired of her as to 
whither she was going and on being told 
that she intended to go towards village 
Jufri where her maternal unele was living, 
informed her that they were also going in 
the same direction and that she might accom- 
pany them. Musammat Saliman then pro- 
ceeded in their company and was taken by 
them to Aligarh. On their way to Aligarh 
they proposed to her a marriage with 
some one with whom she might live more 
comfortably. She was kept at Aligarh 
for two days and thence taken toa village 
called Lareria. Here she was told to give 
herself out as a Jat woman. Shs was 
supplied with new clothing. Her nose was 
bored and a black stuff was put in the 
holes in the ears so that she might not appear 
to be a Muhammadan girl. The girl, however, 
was more innocent than these men deemed 
her to be, because she told some ¿women of 
tbe village that she was a dhobi (Musalman) 
by caste. Karan Singh and Seria thereupon 
bolted from this village. They took the 
girl toa village called Bahadurpore where 
the accused Bhullan, a brother of Karan 
Singh, was living (Bhullan and Karan 
Singh, it is said, are sons of the same mother 
but by different fathers). Here the party 
lived in the house of Bhullan. The girl 
was represented to be the daughter of their 
maternal uncle, She was said to have 
recently lost her husband and they were 
anxious to re-marry her to somebody. (The 
word used in the evidence is “bacthana,” 
which is something like karao among the 
Jats). The price demanded for giving her 
away in marriage was Rs,200. They were, 
however, offered Rs. 60 on condition that they 
should bave the girl's whereabouts certified 
by the Police. This condition, however, they 
declined to accept. Various persons, however, 
who were interested in the marriage sent 
village women to enquire about the girl, and 
the girlis said to have told them that she 
was a daughter of a Sukka (waterman). 
Thereupon Karan Singh and Seria left that 
village, leaving the girl in the charge of 
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Bhulan. Bhallan, however, with the advice 
of the mukhia (village headman) and other 
residents of the village took her to the thana 
and reported what had happened. The girl 
was kept for a month at Bhullan's house so 
long as the thanadar was making an enquiry. 
Karan Singh has been on the above facts 
convicted under section 363 of the Indian 
Penal Code and Bhullan has been convicted 
under section 268. There ean be no doubt 
as to the propriety of the conviction of Karan 
Singh. The girl, no doubt, left of her own 
accord the custody of her husband and intend- 
ed to go and live with her maternal uncle for 
sometime. She, however, did not cease to 
be under the guardianship of her lawful 
guardian. Karan Singh induced her to go 
with him or rather induced her to accompany 
him and deceitfully took her to Aligarh. 
He was guilty of the offence of kidnapping. 
The ease against him is clearly governed by 
“the principle of the decision in Emperor v. 
Jetha Nathoc (1). 


Ás regards Bhullan there is no evidence 
that he confined or concealed the girl. The 
girl was living asa free agent in his house. 


The village people were allowed to havo free © 


access to her. Í cannot say that he is guilty 
of wrongfully confining or concealing the 
Section 34 of Indian Penal Code has 


girl. 
no application. Bhullan was no party to 
the conspiracy. I think his conviction 


under section 368 cannot be sustained. Т, 
therefore, affirm the conviction and sentence 
passed ou Karan Singh and dismiss his 
appeal. lallow the appeal of Bhullan, set 
aside the conviction and sentence passed on 
him by the Court below and direct that he 
be released at once. 


` Order modified, 
(1) 6 Bom. 1, R. 785; 1 Cr. L. J. 981. 
BOMBAY HIGH COURT. 
CriminaL Conviasation No. 11 or 
1916. ^ 
June 14, 1916. 
Presentz— Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Heaton. 
EMPEROR —PRO3ECUTOR 
versus 
KHALPA RANCHOD—<Acoosep. 
Scheduled Districts Act (XIV of 1874), s. 6 — Act XI 
of 1846, s. 4— R. 44 made under Асі ХІ of 1846— 
Criminal Procedure Code (Act V of 1898), s. 428— 
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High Court, power of, to eall for additional evilence, 
in appeal, 

Section 4 of Act XI of 1846, combined with rule 44 
of the rules wade under the Act, empowers the High 
Court to entertain tho appeal ofan accused person 
convicted by the Agent of Mewas Estatus in West 
Khandesh and, if necessary. to resort to the 
provisions of section 423, Criminal Procedure Code, 
for the purpose of obtaining any additional evidenca 
that may be necessary, Гр. 582, col. 2 } 


Criminal confirmation of conviction and 
sentence passed by the Political Agent, 
Mewas Estates, West Khandesh. 

Mr. S. R. Gokhale, for the Accused. 

Mr. 8. S. Patkar and (Government Pleader), 
for the Crown. 


JUDGMENT.— Ve have before us a re- 
ference by the Political Agent of Mewas 
Estates in West Khandesh in which we have 
to decide whether a sentence of death passed 
by the Agent upon the accused should be 
confirmed. We have also before us an appeal 
by the accused against the sentence. The 
accused is stated to be a resident of Bori- 
pada in the Nala State, taluka Taloda, 
District West Khandesh, and the murder 
is said to have been committed at Boripada, 
Nala State, and the charge is framed accord- 
ingly. 

The question is whether the Agent for 
the Mewas Estates has jurisdiction in the 
case of a murder committed at Boripada. 
Act ХІ of 1846 recites that whereas it has 
been deemed expedient to exempt from the 
jurisdiction of the Civil and Criminal Courts 
of the Bombay Presidency certain portions 
of the Parganas of Nandurbar, ete., in the 
Province of Khandesh, it is enacted that so 
much of Appendix A of Regulation XXIX 
of 1827 of the Bombay Code as declares 
the villages contained in the Schedule 
annexed to the Act, and the lands attach- 
ed thereto (being parts of the Purganas of 
Nandurbar, etc.), subject to the Regula- 
tions established for the administralion of 
Civil and Criminal Justice in the Bombay 
Presidency, be repealed; and it is enacted 
that from and after the said day the adminis- 
tration of Civil and Criminal Justice, the 
superintendence of the Police, ete., shall 
vest in such Agent to the Governor of Bom- 
bay as shall be appointed by the Governor of 
Bombay in Council, and it shall be competent 
to the Governor in Council, by an order in 
Council, to prescribe such rules as he 
may deem proper for the guidance of the 
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Agent aforesaid aud of all the officers sub- 
ordinate to his control and authority, and 
to determine to what extent the decision of 
thé Agent in civil suits shall be final, and 
to detine the authority to be exercised by 
the Agant in criminal trials, and what 
cases he shall submit to the decision of the 
Sudder Foujdaree Adawlut; and it is enacted 
by section 4 that upon the receipt of any 
criminal trial by the Agent under the rules 
which may be prescribed by the Governor 
in Council, the Sudder Foujdaree Adawlut 
shall proceed to pass a final judgment, or 
such other order as may after mature con- 
sideration seem to the Court requisite and 
proper, in the same manner as if the 
trial had been sent up in ordinary course 
from a Sessions Jadge. 

Now the villages described in the sche- 
dule include as belonging to the Chief, 
styled Oomed walad Pacha Parvee of Nal, 
an uninhabited village of Nal and certain 
other uninhabited villages and the inhabited 
village of Goolyamba. There is no mention 
of any village of Boripada. 

The next legislation which affects the dis- 
trict in charge of the Political Agent of 
the Mewas Estates is Ach XIV of 1874, 
which repealed Act XI of 1846 but pro- 
vided that all rules theretofore prescribed 
by the Governor-General in Council or the 
Local Government for 
offieers appointed within any of the 
Scheduled Districts for all or any of the 
purposes mentioned in section 6 and in force 
atthe time of the passing of the Act, shall 
continue to be in force, unless and until 
the Governor-General in Council or the 
Local Government, as the case may be, 
otherwise directs; and Part II of the sche- 
dule to that Act includes the villages of the 
following Mewasi Chiefs, the Parvi of Nal 
and other Chiefs. 

That brings us to the rales made under 
Act XI of 1846. Rules 35, 37 and 44 are 
the relevant ones in this connection. Rule 
85 provides that “the absolute jurisdiction 
of the Agent in criminal cases shall extend 
to fine and imprisonment for five years, with 
or without hard labour; and sentences in- 
volving a punishment beyond that period, 
or of greater severity, must be submitted 
for the confirmation of the Sudder Foujdaree 
Adawlut.” Rule 37 provides that “the Agent 
will obey all injunctions and orders of the 
Sudder Foujdaree Adawlut, and will return 
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processes duly executed as required by that 
Court, and will forward from time to time 
such periodical or other returns as may 
be called for by the Judges of the Sudder 
Foujdaree Adawlut.” Rule 44 provides that 
the Sudder Foujdaree Adawlut shall be em- 
powered to call forthe Agent’s proceedings 
in any case, on petition being made to that 
Court by any party against whom a sentence 
may have been passed by the Agent, and 
the Sudder Court may hereafter proceed 
according to the provisions of section 4 of 
Act ХІ of 1846." 

Now section 4 of Act XI of 1846, as has 
already been shown, provides that the 
Sudder Foujdaree Adawlut, on the receipt 
of any criminal trial referred by the Agent, 
should proceed to pass a final judgment, 
in the same manner as if the trial had 
been sent up in ordinary course from a 
Sessions Judge. That provision, taken in 
conjunction with the rule 44, which 
permits of a petition being. made by a 
party against whom a sentence has been 
passed by the Agent, appears to us to 
permit the High Court to entertain the 
appeal of the accused, and if necessary, 
to resort to the provisions of section 428 
of the Criminal Procedure Code for the par- 
pose of obtaining any additional evidence that 
may be necessary. 

[The High Court directed the Sessions 
Judge of Dhulia under section 428 of the 
Criminal Procedure Code to take additional 
evidence on the point whether the village 
of Naripada was within the jurisdiction of 
the Agent. The Sessions Judge took evi- 
dence and found that the village was within 
the jurisdiction of the Agent. The High 
Conrt thereupon considered the ease on the 
merits aud sentenced the accused to trans: 
portation for life. —Ed.] 

Sentence modified, 





MADRAS HIGH COURT. 

ORI MINAL Reviston Case No. 414 or 1916. 
(OKIMINAL Revision Petition No. 340 
or 1916). 

August 31, 1916. 

Present; —Mr. Justice Sadasiva Aiyar. 
In re PERUMAL NAIK AND OrHERS— 


ACOUSED— PaTiTIONERS, 
.Madras Po:est Mamani т. 8 “Use of a forest 
produce," meuning of —Grazing cattle im juel 
reserve, whether within rule. 2 
The words “use of a forest prodaoe" in rule 8 
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of the Forest Manual include the uso of forest grass 
by grazing cattle thereon. - 

Whero, therefore, the accused grazed cattle in 
Tands reserved asa fuel reserve ina particular estate 
butthey did so in expectation of an order for which 
they had applied, and the damago done was trivial: 

Held, that, they жете rightly convicted bnt in tho 
circumstances, a nominal fine would have met the 
ends of justice. 


- Petition, under sections 435 and 439 of the 
` Code of Criminal Procedure, 18/8, praying 
the High Court to revise the-judgment of 
the Court of the District Magistrate, 
Trichinopoly, in Criminal Appeal No. 4 of 
1916, preferred against the judgment of 
the Court of the 2nd class Magistrate, 
Manapparai, in Calendar Case No. 62 of 1915, 
Mr, F. Purushothama.Acuar, for the Àc- 
cused, 

Mr. Е, В, Osborae (Public Prosecutor), 
for the Crown. 

ORDER.—I think that rule 8 (pago. 39 
of the Forest Manual) prohibiting the “пзе 
of a forest produce" includes the use of 
forest grass by grazing cattle thereon. Rule 
VI at page 343 relating to this particular 
estate of Kadavur also makes unlawful the 
grazing of cattle in reserved lands, and the 
land on which the grazing in question took 
place was admittedly reserved as fuel reserve. 

.' The convictions are right and are con- 
firmed. 

The accused, however, got no reply at all, 
and no specific order on their petition of 
Janaary 1912, in which they claimed rights 
of grazing on this reserve and the damage 
done was trivial. 

I reduce the sentences toa fine on each 
of the petitioners in Criminal Revision 
Case No. 414 of 1916 to Rs. 5 each. The 
balance of fine will be refunded. 

The fine will be paid to the complainant 
wholly. : 

Petition partly allowed; Fine reduced. 
Y. R. Р, ` 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 410 or 1916. 
July 25, 1916. 

Present: —Mr. Justice Lindsay. 
LATIF МІЎ АМ —Аоспаво —A»PLicAwT 
Versus 
EMPEROR torotcy HAR DEO DAS AND 
- ANOTHER—-CO PLAINANTS—Opposite Parry. 


Penal Code (Act XLV of 1860), ss. 478, 482—Trade- 
mark — Selector —Qolowrable imitation. 
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The-complainants who are sclectors import hand. 
made sugar into Cawnpore and use a distinctive mark 
of their firm for the .purpose of denoting that the 
sugar contained in bags so marked hes heen selected 
and imported by them, and their customers accept 
the mark as а guarantee that the sugar is hand-made. 
The accused was found in possession of certain bags 
marked with a colourable imitation of the firm’s 
mark: 

Held, that the complainants’ mark was a trade. 
mark as defined in section 478 of the Penal Code 
and that the accused was guilty of an offence under 
section 482 of the Penal Code. — [p. 584, col. 2.] 


Criminal revision against the order of the 
Sessions Judge, Cawnpore, dated the 5th 
June 1916. 

Mr. G. T. Dillon and Dr. ©. M. Sulaiman, 
for the Applicant. 

Mr. J. Nehru, for the Opposite Party. 

JUDGMENT.—This is the application in 
revision of one Latif.Miyan, who has been 
convicted of an offence under section 482 of 
the Indian Penal Code, that is to say, the 
offence of using a false trade-mark. 

The facts as found by the Court below are 
as follows: —The accused and one Ali Miyan 
carry on business as commission agents inthe 
bazar in Cawnpore and deal principally in 
sugar. А few doors away from the aceused’s 
place of business is the shop of another firm 
of commission agents called Hardeo Das and 
Kalyan Mal. This firm too déals in sugar, 
and the evidence is that they have established 
a special line of trade in hand-made sugar 
which they export from UCawnpore to 
Rajputana, It appears that they deal in 
machine-made sugar as well, but in the cases 
where they supply the hand-made article 
they have it put up in sacks stamped with 
the name of their firm. The machine-made 
sugar on the contrary is supplied in the 
sacks as they come from the manufacturer. 
According to the evidence, when orders are 
placed for hand-made sugar the complainant 
firm procures the goods from certain manu- 
"facturers in Ghazipur, Azamgarh and Ballia. 
This sugar is then put up in bags bearing 
the name of the firm and passed on to the 
purchaser. The complainants say that in 
this way they have acquired a trade repula- 
tion and that their firm’s name stamped on 
the bags is accepted as a guarantee that 
the bags contain hand-made and not machine- 
made sugar. 

` Оп the 9th March an employee of the com- 
plainants noticed outside the place of business 
of the accused a collection of forty sacks 
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stamped with the name of the complainant 
firm. Having ascertained that no bags 
pearing the name had been sold to the 
accused’s firm, he questioned the accuaed who 
gave evasive replies. The Police were com- 
municated with and meantime the accused 
began to obliterate the marks. The learned 
Judge has held that the marks were a 
eolourable imitation of the marks used by 
the complainants. Tbe defence was that 
ihe sugar in these bags, machine-made sugar, 
had been obtained to the order of a merchant 
named Qasim Miyan and that ib was the 
latter, and not the accused, who had put the 
marks on the sacks. This man was sum- 
moned as a witness for the defence, but his 
attendance could not be procured. The 
Judge was of opinion that in any case it 
was proved that the accused had abetted 
Qasim Miyan in the matter of affixing the 
false marks and as I have said, there is the 
evidence to show that ib was the accused 
who began to obliterate the marks when the 
complainants’ man went to inform the Police. 

It has been argued in the first place that 
on the facts found no case of “using” the 
false mark was established against the 
accused. This contention is disposed of 
by what has just been said. The anxiety of 
the aceused to cause the disappearance of 
the marks can only be attributed to the fact 
that he put them there himself or assisted 
in putting them there. 


k The principal argument has been that the 
mark which the complainants put upon their 
bags containing hand-made sugar is nota 
trade-mark. Itis true that the complainants 
do not profess to manufacture this kind 
of sugar, but I think it is established that 
the hand-made sugar in which these com- 
plainants deal is their "merchandise" within 
‘the meaning of section 478 of the Indian 
Penal Code. 
tinctive mark may be adopted by a person 
who is not the manufacturer but the importer 
of goods and he will acquire the property in 
that mark as indicating that all goods which 
bear it have been imported by him [e.g., 
Ralli v. Fleming (1) and Lavergne v. Hooper 

2).] 
| As was observed in the judgment in the 
latter case, “the object of the law in recog- 
nizing в right to trade-mark is to protect the 

(1) 3 0. 417; 2 O, L, R. 93, 

(2) 8 M, 149. 
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publie from fraud, to secure toa purchaser 
reasonable certainty that he is purchasing 
an article which has a certain repntation in 
the market; and to secure to a manufacturer 
or selector the reward of bis skill and 
care, the benefit of the custom which he 
deserves and which is intended for him" 
[ Millington v. Foz (3) ]. 


Applying these principles here, we find 
that the complainants are selectors who im- 
port hand-made sugar to Cawnpore when 
they receive orders for it. They use the 
mark in question for the purpose of denoting 
that the sugar contained in bags so marked 
has been selected and imported by them; 
their customers accept the mark as a 
guarantee that the sugar is hand-made, and 
by reason of the reputation so acquired for 
the mark the complainants have established 
a special trade to the benefit of whieh they 
are entitled. 

Ihave no diffienlty in finding, therefore, 
that the complainant firm's mark is a trade- 

_mark as defined in section 478 of the Indian 
Penal Code and that the accused was rightly 
found guilty of an offence punishable under 
section 482 of the Indian Penal Code. 

Application dismissed. 

(3) 3 My. & Cr. 388; 40 E. R. 956; 45 R. В. 271; 

~ Preface V, ҮТ. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Criminat Revision No. 28 or 1916, 
April 4, 1916. 
Present; —Mr. Lindsay, J. C. 
SALIG RAM AND orHERS— 
` APPLICANTS 
` versus 
EMFPEROR-—RssPONDENT. 
Penal Code (Act XLV of 1860), s. 442 —House-trespass 
— Building, meaning of—Thatch hut, whether a build. 


i thatch-hut built for the purpose of residence is a 
"building used as a human dwelling" within the 
meaning of tho expression as used in section 442, 
Indian Penal Code. [р. 585, cols. 1 & 2.] 

Appeal against the order of the Sessions 
Judge, Sitapur, dated the 74th February 
1916, modifying that of the Deputy Magis- 


trate, Sitapur, dated the 3rd February 
1916. 

Mr. St. George Jackson, for the Appli- 
cants. 


The Government Pleader, for the Crown. 


Vol. XXXVI) 
RAMJAS 0. MAHADEO PERSHAD, 
JUDGMENT.—This is an application 


in revision on behalf of three accused 
Salig Ram, Mahanand, and Maha Sukh, 
all brothers, who were convicted in the 
Court of a first class Magistrate in the 
Sitapur district of offences under sections 
325 and 452 of the Indian Penal Code, 
In appeal the learned Sessions Judge 
maintained the conviction’ and sentences in 
the case of Salig Ram, but in the case 
of the two other applicants he found them 
not guilty of the charge under section 
325. He maintained the convictions under 
section 452 of the Indian Penal Code. 
The facts as found are that the three 
accused went to a hut-which was being 
occupied at the time by one Ram Din. 
They seem to have gone there with the 
intention of chastising Ram Din, the 
allegation being that Ram Din had instigated 
the making of a false charge of dacoity. 
against them. When they came to the 
hut, their entrance to it was opposed by 
one Behari as servant of Ram Din. 
evidence goes to sliow that Salig Ram 
struck this man Behari ата broke his 
arm. The only point which has been argued 
here by Mr. Jackson is that the conviction 
under section 452 is bad, and he has relied 
in this connection upon the language of 
section 442 of the Indian Penal Code 
which gives the definition of house-trespass. 
House.trespass is said to consist of a 
criminal trespass committed “by entering 
into or remaining in any building, tent 
or vessel used as a human dwelling or any 
building used as a place for worship 
or аз a place for the custody of property. 
The argument is that the 
which Ram Din was living at the time 
is not a building within the meaning of 
this section. I am not prepared to accept 
this contention or to put any narrow 
interpretation upon the meaning of the 
word: “building” as used in section 442. 
Mr. Jackson has asked me to hold that 
` a building must necessarily mean some 
sort of an erection of a permanent character, 
but it appears to me that the important 
words in section £42 are the words “used 
as a human dwelling” and taking the word 
"building" in its general sense, that із фо 
say; anything which has been built or con- 
structed, I am of opinion that a hut which 
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has been built, as in the present case, for the 
purpose of residence is a building used as a 
human dwelling. I may mention that this 
point of law has been raised for the first 
time in this Court. It was not taken in 
either of the Courts below., I see no reason 
to interfere with the order of the lower 
Court and I dismiss this application ac- 
cordingly. 
Application dismissed, 


ALLAHABAD HIGH COURT. 
Letrers Patent APPRAL No. 45 op 1915. 
‘October 21, 1916, 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, С. Banerji, Кт. 
RAMJAS—Opposite PagTY— 
APPELLANT 
versus 
MAHADEO PERSHAD AND AFTER HIS DEATH 
PANNA LAL AND OTHERS—PETITIONERS 

— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), з. 196— 
Letters Patent, cl. 10 -Order оў sanction to prosecute 
by single Judge of High Court — Appeal, maintain- 
ability of—"Judgment,* meaning of — Single Judge of 
High Court, power of —Civil Procedure Code (Act V of 
1908), s. 161 — Inherent jurisdiction. 

No appeal lies from an order of a Judge of the 
High Court sanctioning a prosecution under section 
195, Criminal Procedure Code. Гр. 588, cols. 1 & 2.] 

Under section 151 of the Civil Procedure Code, а 
High Conrt has inherent jurisdiction to make orders 
to prevent а miscarriage of justice. [p. 548, col. 1.] 

An order of a Judge sanctioning prosecution is not 
a judgment within the meaning of that expression 
in seotion 10 of the Letters Patent. [p. 588, col 1] 

Semble.— A single Judge of tho High Court sitting 
alone cannot be said to be an authority subordinate to 
any Bench of the High Court. A High Court Judge 
sitting to transact work properly allotted to him is 
ane gah Court itself just as any other Bench. [p, 588, 
col 1. 

Appeal against the order of Sir George 
Knox, KT., dated the 14th of April 1915. 

FACTS material for the report appear 
from the jadgment. 

Mr. William Wallach (with him Mr. 
Kailash Nath Katju), for the Respondents, — 
The order under appeal is merely inter- 
locutory. It only removes a bar to the 
prosecution. It is nota “judgment” within 
the meaning of section 10 of the Letters 
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Patent: Hence по appeal lies. Justices of 


the Peace for Calcutta,y. Oriental Gas Company, ` 


Limited (1), Kishen — Pershad Panday v. 
Tiluckdhart Lall (2: Muhammad Naim-ul-lah 
Khan у. Ihsan-ul-lah Khan (3) and Wall, R. v. 
J. E. Howard (4).. 

Then, again, this isa criminal and not 
a civil order: In the matter of an Attorney (5). 


For -lhis reason also no appeal under 
section 10 of the Letters Patent can be 
maintained. : 


. It cannot be contended that this appeal is 
maintainable under seetion 195, clause (6) 
of the Code of Criminal Procedure. A 
: single Judge of the High Court is not 
subordinate to any other Judge or Bench of 
Judges of the High Court. He represents 
the ‘whole Court: [ebendra Nath Das у. 
Bibudhendra Mansingh (6). А 

The Hon’ble Mr. Moti Lal Nehru (with 
him Mr. Saila Nath Mukerji), for the Appel- 
lant.—The appeal lies under section 10 of 
the Letters Patent. „The order of Knox, J., 
under appeal, is a “judgment” within the 
meaning of that section. 


[Ricuanps, C. J.—If we hold that this 


order is a judgment, shall we not be going 
against the rulings cited? If this is a judg- 
ment, why were the orders under appeal in 
the cases not-cited as judgments? ] 


Those rulings do not proceed on the 
ground that the orders under appeal were 
not judgments but on the following reason- 
ing, wiz, that under the Letters Patent the 
Court was bound to follow the Civil Pro- 
cedure Code, 1882, which was an Act passed 
by the Governor-General in Council, that the 
Code did not allow an appeal from orders 


cther than those enumerated in section 588,*` 


and that the orders under appeal in those 
particular cases did not find a place in the 


i 


(I) 8 B. L. R. 433 a£ p. 451; 17 W. R. 364. 
(2) 18 0. 182: at p. 155. 

(8) 14 A. 226; A. W. N. (1892) 14 (Е, BJ), 
. (4) 17.4. 488; A. W. N. (1895) 89. 
. (8) 18 C. W. N. ciii notes (P. O.). 

(6) 33 Ind, Cas. 745; 48 C. 90. 
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Said section. I submit that the orders 
under appeal in those cases also wére judg- 
ments, 

For the meaning of the word ‘ ањони 
I rely- on 
Hurrish Chunder Chowdhry v. Kali. Sunderi 
Debi (7). 

[Rrcmanns, C. J.— All] that Mr. Justice 
Knox's order amounts to is that а Court 
may take cognisance of the prosecution. [t 
is merely a formal order. The. prosecution 
may end in acquittal. | 

The whole question is whether it is a 
judicial order, Фе, ап .order which ¿the 
Judge makes after going into the matter 
judicially. I submit it is, It is more than 
a mere formality. That is the whole policy 
of section 195 of the Code of Criminal Pro- 
cedure. 

If an order of a Judge of the High Court 
refusing to transmit a decree of His 
Majesty in Council for execution is a 
judgment and, therefore, appealable, I sub- 
mit that the order against which we have 
appealed is certainly so. 

The jealousy with which the law guards 
this power of granting sanetion is'shown by 
clause (6) of section 195 of the Code of 
Criminal Procedure. "The sanction in ques- 
tion сап be revoked by this Bench under 
that clause also. 

{Ric#aros, O. J.— But Mr. Justice Knox is 


not subordinate to this Bench or any other 


Bench]. : " 
Subordination has been defined 


‘clause itself. 


{Ricgarcs, C. J.—Appeals from the judg- 
ments of à single Judge under the Letters 
They are 
special appeals. 16 cannot be said that 
appeals from the judgments of one Judge 
of the High. Court “ordinarily lie” to the 
High Court. ] 

“Ordinarily” has nowhere been defined. 
But if all judgments (not being sentences 
or orders passed or made in any criminal 
trial) of a single Judge are appealable under 


the Letters Patent, I submit there is no 
speciality. 

- Further, I submit that the clause, does not 
" necessarily contemplate фто different 
Courts. 

(7) 9 C. 482 (P. С.); 12 O. L.R. 511; 10T. A. 4; 7 


Ind. Jur. 16:; 4 Sar. P, G. J. 406; 4 Ind. Dec. (N. s.) 


970. 
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I am prepared to admit that this is an 
order of & criminal nature, as has been 
argued by the other side оп the strength 
of In the matter of an Attorney. (5). But, I 
submit, 16 is not an “order made in any 
criminal trial’ as required by the Letters 
Patent. 

Iam also quite prepared to accept the 
definitions of “judgment” given in the 
rulings cited by the other side. The order 

“in question fulfills all the requirments of 
those definitions. 

Mr. Wallach was not called upon. 

JUDGMENT. ` 

Ricnanps, C. J.—This appeal arises under 
the following circumstances. There was 
pending in this Court a civil appeal against 
a preliminary decree for the dissolution of 
partnership. An application was made for 
a stay of further proceedings in the Court 
below pending the decision of the appeal. 
Both sides filed affilavits in support of and 
against the application. The appellant here 
was the deponent in one of these affidavits 
and it is alleged that some statement (or 
some statements) in this affidavit were un- 
true. Ап application was made for sanc- 
tion to. prosecute the appellant for the 
offence of perjury and a learned Judge of 
this Court granted the sanction. It is 
against this order that the present appeal 
has been preferred. A preliminary objec- 
tion has been taken that no appeal lies. 

Under ordinary circumstances it is open to 
any person aggrieved by the alleged commis- 
sion of a criminal offence by another person 
to institute criminal proceedings. Section 195 
of the Criminal Procedure Code, however, 
provides that “No Court shall take cogniz. 
ance of” offences punishable under the sec- 
tions therein mentioned, and amongst other 
offences punishable under ` rection 193 of 
ithe Indian Penal Code “when such offence 
is committed in or in relation to any 
proceedings in any Court, except with the 
previous sanction or on the complaint of such 
Court, or of some other Court to which 
such Court is subordinate," It willthas be 
seen that in certain cases the Lagislature 
thougkt fit to place some limitation on the 
institution of criminal proceedings. 15 
seems to us abundantly clear that no appeal 
lies against the order of the learne? Judge 
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the provisions of section 10 of the Letters 
Patent of this Court. That section provides 
that “on appeal shall lie to the High Court 
of Judicature from the judgment not being 
a sentence or order passed or made in any 
Criminal trial) of one Judge of the said 
High Court, or of one Judge of any Division 
Court pursuant to section 13 of the said 
recited Act.” On behalf of the respondent it 
is contended that the order of the learned 
Judge of this Court granting sanction to 
prosecute cannot be said to be a "judgment" 
within the meaning of the section. In my 
opinion this contention has force. The order 
of the learned Judge of this Court decided 
nothing. It merely armed the applicant 
with an order of sanction, which he could 
bring to the Court that was to investigate 
the charge against the appellant. Such 
order of sanction would entitle that Court 
to take cognizince of the alleged offence, 
A number of authorities have been cited 
from the different High Courts, and amongst 
them two cases from the Caleutta High 
Court, in which it has actually been held 
that an appeal does lie from an order of 
a Judge of the High Court sanctioning a 
prosecution. No reasons are given by the 
learned Judges for coming to this conclusion, 
The question what is a “judgment” with. 
in the meaning of the section of the Letters 
Patent arose in the case reported as Hurrish 
Chunder Okowdhry v. Kali Sunderi Debi (7). 
In that casea learned Judge made an order 
refusing to send down a decree of the Privy 
Council for execution. The Judges of the 
Court as well as their Lordships of the 
Privy Council considered that the effect of 
the order of the single Judge was of the 
most vital consequence to the decres-holder, 
and most? of the Judges were of opinion 
that he had’ made a great mistake as to his 
jurisdiction in the matter. The question 
was distinctly raised as to whether or not 
an appeal lay. Their Lordships of the 
Privy Council at page 493 of the Report 
state as follows: —“Thsir Lordships do not 
think that Mr. Justice Pontifex can be pro- 
perly treated as having usurped jurisdiction; 
bat if he had, this would have been a valid 
ground of Appeal; and they are unable to 
agree with the Chief Justice, that ifa Judge 
of the High Court makes an order under 


of this Court, unless it can be made under, a misapprehension of the extent of his juris. 
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diction, the High Conrt 
by appeal, or otherwise, in setting right 
such a‘miscarriage of justice.” The High 
Court has an inherent jurisdiction to make 
orders to prevent a miscarriage of justice, 
and this right is expressly recognised by 
section 151 of the Code of Civil Procedure. 
It із to be noted that their Lordships of 
the Privy Council abstain from deciding 
that the order of Mr. Justice Pontifex was 
a- judgment" within the meaning of that 
expression in section’-10 of the Letters 
Patent. But assuming that the order of 
Mr. Justice Pontifex in that case could 
be regarded as a "judgment" within the 
meaning of the Letters Patent, it was a 
very different order from the order of 
the Court granting sanction to institute a 
prosecution. It is unnecessary for us in the 
present case to express апу opinion as to вхасі- 
ly what class of decrees or orders are within 
the expression. In this Court by the rules 
and practice in the allotment of business, care 
is taken that matters do not come befora a 
single Judge where the order of such Judge 
would finally decide a matter of importance 
and leave the party against whom the 
order was made without a remedy. I am 
clearly of cpinion that the order of the 
learned Judge in the present case was not 
a "judgment" within the meaning of that 
expression in the Letters Patent. 


have no power 


It is next contended that this Bench is 
entitled to revoke the sanction granted by 
the learned Judge sitting alone under the 
provisions of ‘clause 6 of section 195 of the 
Criminal Procedure Code. That section 
provides as follows: “Any sanction given 
or refused under this section may be revoked 
or granted by any authority to which the 
authority giving or refusing it is subordinate.” 
Clause 7: “For the purposes of this section 
every Court shall be deemed to be subor. 
dinate only tothe Court to which appeals 
from the former Court ordinarily lie.’ Iv 
my opinion, a single Judge of the High Court 
sitting alone cannot be said to be an author- 
ity subordinate to any other Bench of the 
High Court. A Judge sitting to transact work 
properly allotted to him is the High Court 
itself just as any other Bench. I do not think 
that the provisions of clause 7 balp the 
appellant. Clanse 7 clearly applies to the 
application for revocation of sanction being 
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made to a Court superior to the Court which 
granted the sanction, nor do I think that it 
can be said that appeals "ordinarily lie” from 
a single Judge to a Bench of Judges. I 
would allow the preliminary objection and 
dismiss the appeal. 

BANERJI, J.—I concur and have nothing to 
add. I agree in the order proposed. 

By тне Cougr:— We dismiss the appeal 
costs. We fix the costs at Rs. 100. 
The stay order is discharged. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. | 
CRIMINAL АррЕА No. 83 or 1916. 
April 18, 1916. 
Present: —Mr. Kanhaiya Lal, A. J. C., and: 
Mr. Kendall, A. J. C. 
EMPEROR-—PRosECUTOR — APPELLANT 


vergus 
DURGA PRASAD-—Accosgzp— 
RESPONDENT, 

Penal Code (Act XLV of 1860), s. 486— Forgery— 
Will, scribe of, antedating it, effect of—Criminal Fra. 
cedure Code (Act V of 1898), s. 41%7—Appeal from 
acquittal—Appellate Court, position of. 

Where a competent Court has acquitted a person 
after due deliberation, its decision should not lightly 
be seb aside It will not suffice merely to show that 
the Court could have drawn other inferences from 
the facts before it; but it should appear that the 
Court ought not to have drawn the inferences which 
it did draw. It is not enough that the Appellate 
Court, sitting as a Court of original jurisdiction, 
might have arrived at a different conclusion [p. 590, 
col. 1.] 

Empress of India v. Gayadin, 4 A. 148; А. W. N. 
(1881) 159, referred to. 

The bare fact ihat a Will, found to have been 
forged, was admittedly written by the accused at n 
date later than thai inserted in tho body of it, doos 
not, in the absence of anything showing his com. . 
plicity in the fabrication of the Will, raise a presump- 
tion to that effect. |р. 590, col. 2.) 

Appeal against the order of the Additional 
Sessions Judge, Sitapur, dated the 4th 
December, 1915. < 

The Government Pleader, for-the Crown. 

JUDGMENT.—This is an appeal filed 
by the Local Government against the 
acquittal of one Durga Prasad, who was 
committed to the Sessions Court at Kheri 
charged with fergery of a Will. The 
learned Sessions Judge acquitted the prisoner 
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chiefly for the reason that his act did not 
amount to forgery of a Will, because it 
was not proved that he put the signatures 
of Saheb Din upon that Will. He also 
found that the signatures of Saheb Din 
- in two places upon the Will in question 
did not appear to be glaringly at variance 
with two proved signatures of Saheb Din 
on certain papers on a record of the Court 
‚ ОЁ an Honorary Magistrate. The learned 
Judge has indeed not sufficiently considered 
the definition of the expression "false 
document" in the Indian Penal Code, and, 
perhaps misled in this, has not attempted 
to marshal and review the evidence against 
Durga Prasad in suffieient detail, 

But his decision, following, as it does 
the verdict of the assessors, should not, 
in our opinion, be disturbed. 

The grounds on which this appeal has 
been preferred are:— : 

(1) that the alleged Will was admittedly 
written by the accused long after the date 
which he inserted in the body of that 
Will as the actual date of execation; 

(2) that the supposed testator was 
admittedly not present when the Will was 
written; and that his signatures appear to 
be.in the same handwriting as that of 
pe body of the Will, and in the same 
ink; 

(3) that the signatures of the attesting 
witnesses are proved to be forgeries; 

_ (4) that the Will has been held to be a 
forgery; | | 

(5) that the accused offered no explana- 
tion of how he came to antedate the Will. 

The facts briefly are these. One Saheb 
Din died on the 28th of December 1913 
leaving a widow Musammat Bitana, a minor 
son, anda brother Thakur Prasad. Within 
a month or two of his death Musammat 


Bitana brought a complaint against Thakur - 


Prasad of theft of her cattle. Thakur 
Prasad produced in the course of that case 
the Will, Exhibit A, out of which the present 
proceedings arose, According to this Will 
the property was to go to the minor son, 
and was, during his minority, to be 
administered by Thakur Prasad and not by 
Musammat Bitana. The complaint against 
him was dismissed: but he was subsequently 
prosecuted, and was convicted and sentenced 
to one year’s rigorous imprisonment under 
section 470 of the Indian Penal Code ou 
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the 8rd of July 1915, for fraudulent use 
of the Will Exhibit A, which was found 
to be a forgery. Proceedings were then 
taken against the present accused Darga 
Prasad, whose name appears аз scribe 
apon the Will. The Will is written in 
the Kaithi character, проп two, 4-anna 
stamped papers which are joined together. 
It concludes with the date Sawan Badi 
13th, 1913 A. D., equivalent to 8186 July 
19 3, and with the  seribe's signature 
“dastkhat Durga Prasad.’ On each of the 
two stamps appear in the margin the 
signatures of Saheb Din, and the thumb- 
marks of Ram Din, Jokhe and Dwarka 
Prasad. Evidence was led for the prosecu- 
tion to prove actual signatures of Saheb 
Din. Evidence was also brought to prove 
that these two stamps were purchased by 
one Mata Din, & resident of the same 
village as the accused, on the 2nd of 
July 1913. Two persons are also called 
who were able io recognise the handwrit- 
ing of the accused Durga Prasad, and 
who prove that this Willis in his hand- 
writing. Both of these witnesses have said 
that the signatures, which purport to be 
those of Saheb Din, are not in the same 
handwriting as the rest of the Will. Musam- 
mat Bitana has also been called to state 
that Saheb Din never told her that he had 
executed any Wil: while Ram Din and 
Jokhe have sworn that they witnessed no 
Wil. The date of death of Saheb Din is 
also proved by the naib  patwari. The 
prosecution strongly rely, in addition to 
the above evidence, upon the statement of 
the accused himself read as evidence under 
section 287, Criminal Procedure Code, He 
has admitted that the Will is in his hand- 
He has admitted that he wrote it 
in the month of  Phagan corresponding 
rcughly to March 1914, several months, 
that is to say, afterthe date shown in the 
Will, and after the date on which Saheb 
Din is proved to bave died. His story is 
that Chhote Lal alias Ohutku Pandit, of 
Mahewa, took him to bis house and handed 
to him the two stamped papers, Не then 
iroceeded to dictate to him from an old 
paper in the presence of several persons 
md he proceeded to write down as dictat- 
ed upon the two stamps. He denies any 
knowledge of Saheb Din, and says that he 
was told by Chhote Lal that Saheb Din 
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was, lying in the house suffering from fever 
aud that he would take the paper inside 
to obtain his signature. The accused, there- 
fore, wrote as dictated and made the paper 
over to Chhote Lal. The accused does not 
suggest or pretend that he did not know 
that he was antedating the copy which he 
was preparing; and it is argued that a 
serious presumption arises against him. As 
the learned Judge who tried the case re- 
marked, 16 may have been his gross folly 
to have scribed the document in this way; 
but the question is whether this Court 
ought to presume that, in acting~ay he did, 
he was intentionally making himself a party 
to the preparation of a false Will. We do 
not think that this Court, sitting as a 
‘Court of Appeal, hearing an appeal against 
an acquittal, ought on the facts of this 
case to make this presumption, where the 
lower Court has declined to do so. In Empress 
of India v. Gayadin (1) it was laid down that 
the High Court should only be called upon to 
obstruct the ordinary course of justice in in- 
stances where the lower Court has so obviously 
blundered and gone wrong as to produce a 
‘result mischievous at once to the administra- 
tion of justice and to the iaterests of the public. 
"We are not prepared to lay down quite so 
far-reaching a principle. But we are of 
opinion that when a competent Court has 
acquitted a person after due deliberation, 
its decision should- not be lightly set aside. 
It will not suffice merely to show thatthe 
Court could have drawn other inferences 
from the facts before it; but it should 
appear that the Court ought not to have 
drawn thé inferences which it did draw. 
It із not enough that the Appellate Court, 
sitting as a Court of original jurisdiction, 
might have arrived at a different conelu- 
sion. The explanation which the accused has 


offered in the present case is a perfertly ` 


possible and plausible one. The explana- 
tion of Mata Din as to how he came by 
these papers, and how they had passed 
from him to Chhote Lal, which is con- 
tradieted by the evidence of  Chhote Lal 
himself, is not at all satisfactory; and his 
good faith in the matter may well be 
doubted. If it were proved that the 
accused had any interest in the prepara- 


(1) 4 A. 148; A. W. N. (1881) 159. 
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tion of such a Will, or even .any previou? 
acquaintance with ‘either Thakur Prasad or 
Saheb Din or Musammat Bitana, the pre- 
sumption against him would be somewhat 
stronger. But it is proved that these per- 


sons live in a village eleven or twelve kos ` 


distant from Mahewa, where th» accused 
resides, and it is not pretended that he 
knew them, or any of them: and 16 is 
quite possible that the accused, looking 
upon Mata Din and Chhote Lal as re- 
spectable Pandits of his village, being him- 
self a Brahman, might have believed that 
he was merely fairing out a document for 
them which the executant, who was, he 
believed, lying ill in the house, was about 
to sign; and if he did believe this, it is to 
be understood that he would have not at- 
tached any so great importance to the fact 
that the document was being antedated. 
Then again if it were proved that, although, 
he did not know Saheb Din, yet he knew 
Saheb Din was not there at the time the 
document was being written. the presump- 
tion of his complicity in а fraud would be 
stronger; but on this point again the pro- 
secution have nothing to go upon but the 
accused’s own statement, which is to the 
effect that he was informed, and believed, 
that Saheb Din was lying ill, and ready 
to, sign, only a few pases away. We do 
not, therefore, consider. that the bare fact 
that the Will was admittedly written by 
the accused at'a date later than the date 
which he inserted: in the body of it, could 
suffice to justify our setting. aside his, 
acquittal. 


To take up the next ground of appeal 
it is not at all correct, as we have shown, 
to say that “the testator was admittedly 
not present.” For the accused’s explanation 
is that be did not know him by sight 
but was told he lay in bed a few paces 
away, and would sign. After examining 
the signatures of Saheb Din upon the 
Will Exhibit A, we are not prepared to 
agree that they are in the same writing 
as the body of the Will, and the two 
witnesses whom the prosecution produced 
on this point, are quite certain that these 
signatures are notin the same handwriting 
as the Will. 

Two of the attesting witnesses have 
sworn that they did not affix their thumb- 
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impressions to any Will of Saheb Din. 
This fact does not carry the case against 
Durga Prasad any further. 

The fact also that Thakur Prasad has 
been convicted for asing this Will, knowing 
it to be forged, has no bearing upon the 
case as it is presented against Durga Pra- 
sad. 

With referens to the last ground of 
appeal {һө accused was not in so many 
words pressed to explain how he came to 
antedate the Will. But if his explanation 
that he wrote it innocently at the dictation 
of two well-known men of his village is 
accepted, and we have held that it can be 
accepted, the factum of antedating does 
not assume so large proportions. Durga 
Prasad was examined as a witness against 
Thakur Prasad and cross-examined; and in 
his evidence then given on oath he did 
explain the antedating of the Will; and he 
explained it in very much the manner 
which we have suggested above. 

On the whole,. therefore, we find that 
though there are circumstances which indicate 
the possible complicity of Durga Prasad in 
the fabrication of the Will of Saheb Din 
after the latter’s death, yet the prosecution 
have not proved so high a degree of 
probability that his acquittal ought to be 
set aside by this Court. 

The appeal is, therefore, dismissed. Е 
Durga Prasad has not been admitted to 
bail he should be at once released. 

i Appeal dismissed, 





` 


LOWER BURMA CHIEF COURT. 
Criminat Revision No. 3078 оғ 1916. 
Ostober 7, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge. 
Y. 8. M. MOIDEEN BROTHERS— 
APPLICANTS 
versus 
ENG THAUNG & Co.—Responpents. 

Criminal Procedure Code (Act V of 1898), s. 96— 
Search warrant, scope and object of—Practice—Penal 
Code (Act XLV of 1860), ss. 482, 486 — Trade-mark, 
else, using. 

Tho power of issuing a search warrant is nob in. 
tended to be used for the purpose of giving 
complainants an opportunity of fishing for evi- 
dence. Тһе warrant is intended for use in respect: of 
definite documents believed to exist, which must be 
clearly specified in the warrant, and before issuing it 


. the 


the Magistrate must have before him some informa- 
tion or evidence that the documents arc necessary 
or desirable for the purposes of the inquiry befora 
him. [р. 592, col. i.] 

To issue a search warrant for the search of a man’s 
house and for the production of all papers and books 
in it for the purposes of an inquiry as to whether he 
had used or soll articles with a counterfeit trade- 
mark, is a gross perversion of the law. Гр. 592; col, 1.] 


Mr. Dawson, for the Applicants. 

Mr. Clifton, for the Respondents, 

JUDGMENT.—Complaint was laid by a 
partner of Eng Thaung and Company against 
the applicants in this revision case, asking 
for process against them for offences 
punishable under sections 482 and 486 of 
the Indian Penal Code for using a false 
trade-mark, and for selling or having in 
their possession for sale oil in tins bearing 
а trade-mark which із a counterfeit of 
the complainants’ trade-mark. 

The complainants also asked for a search 
warrant for the search of the applicants’ 
premises and godowns in China Street and 
for the seizure of all tins bearing a 
representation of the complainants’ mark, 
together with “all letter books, letters, bills 
and books of account." 

A search warrant was issued and under 
it the Police seized and brought to the 
Court a large number of articles, most of 


which are of one or other of the above 
descriptions. 
‘The applicants applied for ‘the return 


of these. The application was opposed by 
the complainants, and it was refused by 
the Magistrate, 

The applicants apply for revision of this 
order on the ground that the issue of a 
search warrant for all letter books, etc., was 
«lira vires, or at least ib was an improper 
exercise of judicial discretion in that the 
Magistrate had no evidence before him 
that any of the letter books. etc., contained 
any entry relevant ta the subject-matter 
of the charges, or that there was anything 
in them connected with such subject- 
matter, ; 

They complain that the illegal use by 
Magistrate of the power to issue a 
search warrant has brought their business, 
which is a general business, to a stand- 
still. 

In refusing to return the documents the 
Magistrate appears to have been chiefly 
moved to do so by the fact that in two 
previous cases before one of his predecessors 


592 
MAUNG AUNG TUN t. EMPEROR. 


а search warrant in similar terms had 
been issued. 

lf it has become the practice in the 
Rangoon Magistrates’ Courts to issue search 
warrants in such terms, I will say at once 
that the practice must be abandoned. 

The power of issuing a search warrant 
is not- intended to be used for the purpose 
of giving complainants an opportunity of 
fishing for evidence. The warrant is intended 
for use in respect of definite documents 
believed to exist which must be clearly 
specified in the warrant, and before issuing 
it the Magistrate must have before him 
some information or evidence that the 
documents are necessary or desirable for 
the purposes of the inquiry before him. 

To issue a search warrant for the search 
of a man’s house and for the production 
of all papers and books in it for the 
purpose of an inquiry as to whether he 
had used or sold articles with a counterfeit 
trade-mark, is a gross perversion of the law. 

The application for a search warrant 
in the terms in which the application was 
made I cannot but regard as an abuse of 
the process of the Court. All the Rangoon 
‘Magistrates have a very large amount of 
work to do, and the haste in which the 
Magistrate issued the warrant in this case 
may excuse his action, but it is to be 
hoped that in future Magistrates will not 
issue search warrants without due considera- 
tion of the rulings on the sections dealing 
with’ them, and without due consideration 
of the form of warrant which they have 
to sign. All the letter books, letters, bills 
and books of account seized and produced 
before the Magistrate under the warrant 
must he at once returned to the applicants. 

Application granted, 


LOWER BURMA CHIEF COURT. 
OniMINAL APPEAL No. 161 or 1916. 
April 4, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 

MAUNG AUNG TUN— 

ACCUSED —ÀPPELLANT 
versus 


EMPEROR —RESPONDENT. 
Penal Code (Act ХІТ of 1860), х9, 302 304— Murder 
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-—ÜCulpable homicide—Stabbing with intention of 
causing injury likely to сазе death resulting in death 
—Offence. 

Where the accused stabbed a person with the inten- 
tion of causing such injury as was likely to cause 
death and death supervened: a 

Held, that he should be convicted under sec- 
dm 9804, and not under section 302, Indian Penal 

ode. 

Shwe Ein v. King-Emgeror, ЗІ. B. R. 122, roferred 
to 


Appeal from the order of the Additional 
Sessions Judge, Arakan, dated the 815% 
January 1916, passed in Sessions Trial No. 4 
of 1916. Я 

JUDGMENT.—The chief evidence against 
the accused is his confession to the Magistrate, 
which was undoubtedly voluntary. It is cor- 
roborated by the identification of the dah 
as the one the deceased had, and the one 
subsequently taken from the accused. 

Except the accused’s bare statement there 
is ncthing to show that the deceased 
attacked the accused. It is most unlikely 
that he did so. The Civil Surgeon's evidence 
does not admit of a finding that at the 
time the accused killed the deceased he 
was, by reason of unsoundness of mind, in- 
capable of knowing the nature of his act or 
that he was doing what was wrong or con- 
trary to law. The accused appears to bea 
most violent man, who cannot or does not 
exercise control over his impulses to violence 
and crime. | 

The Additional Sessions Judge, however, 
has found that the accused cansed the death 
of the deceased by stabbing him with the in- 
tention of causing such injury as was likely to 
cause death, “On that finding the most that 
the accused could be convicted of was culpable 
homicide not amounting to murder, ‘and the 
conviction of murder was wrong. See Shwe 
Ein v, King-Emperor (1). 

The conviction and sentence for murder are 
set aside. The accused is convicted of culp- 
able homicide not amounting to murder, and 
for such offence he is sentenced, under the 
first part of section 304 of the Indian Penal 
Code, to trarsportation for life. 

Appeal allowed; 
Conviction and sentence altered, 


(1) 3 L. В. R. 122. 
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MADRAS HIGH, COURT. 
Сут. Reviston Petition No, 208 or 1915. š 
July 24, 1916. ' ' 
Present:—Mr. Justice Krishnan. 
REGUNA NAGENDRAN CHETTY AND” 
OTHERS— DEFENDANTS— PETITIONARS 
versus 


KUPPUSAMI AIYEN anv ANOTHER— 
PLSINTIFFS— RESPONDENTS. | 
Limitation Act (IX of 1908), s. 19 - Swit on account 
of dealings— Letter advising vemittance to be credited 
` in accounts—Acknowledgment—Civil Procedure Code, 
(Act V of 1908), O. VIT, r. G—Omission to set out in 
plaint the ground of exemption from limitation—Point 
taken for first time in revision. 

А letter advising в certain remittance by: defend. 
ant to be credited in his aceount is an ad- 
mission of the existence of the account and a 
sufficient acknowledgment to save a suit based on 
that account from the bar of limitation. 

Visvanatha Santhasingaro v, Sri Бона. 
Mardraja Deo, 27 Ind. Cas. 644; 17 M. L Т. 78 and. 
Jaganadha Sahu v. Rama Saku, 27 Ind. Cas, 747; 17. 
M. L. Т. 80, followed. 

Objections based on plaintiff's failure to set oui 
ihe ground of exemption from limitation in the. 
paini should be taken in the Trial Court, and the 

igh Court will not permit them to be raised before 
n in revision, 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Temporary 
Subordinate Judge, Madura, i in Small Cause 
Suit No. 48 of 1914, 

Mr. 7. V. Muthukrishna Aiyar, for the 
Petitioners, š 

Mr, T. Natesa Aiyar, for the Respondents. 


JUDGMENT.—The ‘question here is one’ І 


arising under section 19 of the Limitation’ 
Act. The suit is on account of dealings 
between the parties~ Plaintiffs rely on a 
letter Exhibit C as saving limitation, It is 
argued before me that the letter does not 
contain any acknowledgment to save 
limitation. It says, “1 have insured and 
sent Rs. 100. On receipt of it please 
credit the said sum of Rs, 100 in’ 
our accounts.” lt seems to me this letter 
does contemplate and acknowledge the 
‘existence of an account between the parties. 
1% is not denied that- if the existence of 
an account 18 admitted, that will save a 
suit on that account, 

Following the rulings of  Visvanatha. 
Santhasingaro v. Sri Ramachandra Mardraja 
Deo (1), Jaganadha Sahu v. Kama Sahu (2), ` 
I hold that there is a sufficient ‘acknow- 


ledgment in this case. The case of Jaga- 
(1) 27 Ind. Cas, Tih: 17 M. L. T. 78. 
(2) 27 Ind. Gas, T47; 17 M. L. T. SU. 
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madha: Sahw'v. Rama Sahu (2) has been 
recently followed by another Bench in 
Pémulapati Venkatakrisniah v. Kondamudi 
Subbrayudu (8). 

It was further urged that Exhibit C was 
not mentioned in the plaint аз saving 
limitation. That was a matter for amend- 
ment if the objection had been taken in the 
lower Court. I cannot allow it to be taken 
now. The petition is dismissed with costs, 

Petition dismissed. 
9 
(3) 38 Ind. Cas. 240; (1916) 2 M.W N. 256;8L.W. 676, 


LOWER BURMA CHIEF COURT. 
Суг, MISGELLANEOUS APPLICATION No, 68 
or 1915. 
September 4, 1916. 
` Present:—Mr. Justice Ormond. 
N. N, KADER EBRAHIM ROWTHER— 
DEFENDANT— APPLICANT 
versus 
E S. À. S. CHETTY FIRM— 
PLAINTIFF— RESPONDENT. 

` Contract Act (IX of 1872), s. 78—Sale of goods—De- 
livery order, when document of title. 

Where goods are in existence and ascertained, a 
delivery order in respect of such goods ordering 
delivery to а certain person or bearer, isa document 
of title to the goods to which it relates and passes 
froni hand to hand i in the trado and is taken to repre- 
seni the goods. [p. 693, ool. 2; p. 694, rol, 1.) 

Gilbertson ó' Co. v. Ander: son dt онан, 18 T. L. R. 
221, referred to. 

Mr N. C. Sen, for the Applicant. 

JUDGMENT.—The only ground taken by 
Mr. Sen in arguing this application for reviow 
is that the case of Gilbertson $ Co. v. Anderson 
$ Coltman (1) is an authority to show that we 
were mistaken in holding that the delivery 
order inthis case was a document of title to 
the goods to which it relates. But the case 
cited has no application to the present case, 
because the goods in that case were never 
in existence; and naturally a delivery order 
in respect of goods which are not in existence 
cannot be a document of title to any goods. 
In that сазе 16 was held that a subsequent 
endorsee of the delivery order could not sue 
the maker for shortage; and that the delivery 
order did not amount to a warranty by the 
maker that the goods were in existence. In 
the present case the goods were in existence, 
had been ascertained, and were the property 
of Naina in the custody of the defendant 
Rowther. The delivery order is made by 


BRowther on himseif to deliver to Naina or 


(1) 18 T. L. Б. 22 
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bearer, and it was not disputed: that such а 

delivery order passes from hand to hand in 

tbe trade and is taken to represent the goods. 
The application is dismissed. 

Application dismissed. 
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PUNJAB CHIEF COURT. 
Стуть Revision Petitron No. 3&8 or 1915. 
March 27, 1916. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith. 
-HAR PARSHAD—Creprror— 
PETITIONER 
versus 
BHAGAT SINGH—Dssror—ResponDeEnt. 

Provincial Insolvency Act (III of 1907), ss. 4 (b), 46 
(1) - Revision, ground for—Transfer of property with 
intent to delay or defeat creditors, whether question of 
law or fact. 

Under section 46 (1) of the Provincial Insolvency 
Act, the Chief Court will not, in revision, interfere 
with an appellate order of а District Court, 
unless it thinks some “question of law" has been 
wrongly decided. [p. 594, col. 2.] 

. Sarman Lal у. Khuban, 16 А. 476; A. W. N. (1894) 
188 (F. B.) McCarron v. F. Welti, 27 А. 192; A. W. 
N. (1904) 227; 1 A. L. J. 697 and Poona City Munici- 
pality v. Ramji Raghunath, 21 B. 250, referred to. 

The question whether a certain transfer of pro- 
perty has been made with "intent" to delay or 
defeat creditors within the meaning of section 4 
(b), is not a question of law but merely one of 
fact. [p. 894, col. 2.] 

Ramgopal v. Shamskhaton, 20 C. 98 at p. 99 (P. G.) 
19 I. A. 228; 6 Sar. P. C. J. 247; 17 Ind. Jur. 38; 10 
Ind. Dec. (х. 8.) 63; Brijmohwn Dobay, v. Bungsidhur, 
20. W. N. 335 at p. 330, Krishna Kishore Neogi v. 
Mir Mahomed Ali, 3 О. W. N. 255 at p. 260, 
Lachmeswar Singh v. Monawar Hossein, 19 0. 258 
(P. C.) 19 I, A.48; 6 Ваг, Р. C. J. 133; 10 Ind. Dec. 
(х. в.) 614; Lahori Mal v. Ganna Ram, 81 P.R. 
1908; 148 P. W. R. 1908; Bent Ram v. Kundan Lul, 
21 A. 496 (P. C.); 1 Bom. L. R. 400; 3 C. W. N. 502; 
4 Sar. P.J. 523; 9 Ing, Dec. (N. s.) 1022; 26 I. А. 58, 
Girdhar Das v. Ram Autar Singh, 8 О. W. N. 690 and 
In re Wood, (1872) 7 Ch. Ap. 802, distirguished. 

Budha Mal v. Gulab, 36 P. R. 1899, followed. 

In ve Jaladu N.,22 Ind Cas. 108; 36 M. 453; 15 Cr. 
L J 24, referred to. 

Civil revision 
District Judge, 
April 1915. 

Messrs, Beechey and Ganpat Rai, for the 
Petitioner. 

Mr. Broadway, for the Respondent. 

JUDGMENT,.—On Ist October 1914 Seth 
Har Parshad filed an insolvency petition 
against his debtor Bhai Bhagat Singh, 
the act of insolvency” alleged being the 
sale by the debtor on 2nd July 1914 of 
certain property for Rs. 51,000. Of this 





from the order of the 
Lahore, dated the 12th 
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sum Rs. 40,000 was to be paid to three |: 


creditors, who had mortgages оп the 
property sold or part of it, while there 
is conflict between the parties as to 


whether the sale-dced contains any pro- 
vision regarding the remaining Rs. 11,000. 
The first Court held that no doubt the 
creditors to be paid out of the sale-money 
were the secured creditors, but that 
nevertheless, inasmuch ав а secured creditor 
may renounce his security, preference shown 
to him by the debtor may be an act 
done with intent to defeat or delay other 
creditors, and thus an act of insolvency had 
been done. The lower Appellate Court 
held, on the other hand, that the Rs, 40,000 
was to be paid in the natural way 
to the three creditors who had by law the 
first call on the property, that the deed 
provided that the remaining Hs. 11,000 
was to be paid into Mr. Ganpat Rais 
&ecount in the;Punjab National Bank, and 
that nointention to defeat or delay any one 
had been made out, The application of 
Seth Har Parshad was, therefore, dismiszed. 

This case has been referred to a Division 
Bench because of the need for an` 
authoritative decision as to whether revision 
lies, Seth Наг Parshad having filed a 
petition of that nature. After hearing 
arguments- both on this point and on the 
merits, we hav arrived at the conclusion 
that revision is not competent and that 
on the merits the decision of the lower 
Appellate Court is in any case reasonable 
and sound. 

Section 46 (1), Provincial Insolvency 
Act, 1907, in allowing an appeal to the 
District Court lays it down that the 
appellate order is final, unless the Chief 
Court (on revision) finds the District 
Court's order was “contrary to law.” We 
take this to mean that this Court will 
not interfere, unless it thinks some "ques- 
tion of law” has been wrongly decided. 
In the present case the question decided 
was, whether Bhai Bhagat Singh by his 
sale of 2nd July 1914 actually had in 
his mind the intention of thereby defeating 
or delaying his creditors—section 4 (b) of 
the Act. In our opinion, this is not a 
question of law but merely one of fact. 


We have heard much argument on this 
point. Mr. Beechey contending, that the 
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question is one of law, first points out 
the analogous wording of section 25, 
Provincial Small Cause Courts Act, and in con- 
nection therewith quotes Sarman Lal v. 


. Khuban (1), McCarron v. F. Delti (2) and 


Poona City Municipality v. Ramji Raghunath 
(3), as showing that revision under such a pro- 
vision as that now before us is a wider thing 
than revision under the Civil Procedure 
Code. This may be, but it does not seem to 
us to help much. 

He next quotes authority for the proposi- 
tion that “intent” in connection with section 
4 (b) aforesaid is always a question of law, 
as the point for decision is whether the 
transfer of property falls within the clause 
or not. He relies upon Ramgopal v. Shams- 
khaton (4); Brijmohun Dobay ү. Bungsidhur 
(5); Krishna Kishore Neogi v. Mir Mahomed 
Ali (6); Lachmeswar Singh v. Manowar 
Hossein (7); Lahori Mal v. Ganga Ram (8); 
Bent Ram v. Bundan Lal (©) and Girdhar 
Das v. Ram Autar Singh (10). 

In the first of these cases the Privy Council 
held that conclusions from facts may be con- 
clusions of law and that in that particular 
сазе the conclusion was one of law ; the point 
was whether on a consideration of certain 
events and acts it should be held that defend- 
ant had undertaken a certain obligation. We 
see but little resemblance between that case 
and the present; a man may by his acts saddle 
himself with an obligation without consciously 
intending to do so, but we cannot see how 
a man can intend to defeat or delay his 
creditors without consciously intending it, 
and, if he has the conscious intent, that is a 
matter, surely, of fact. 


The ease of Brijmohun Dobay v. Bungsidhur 


(5) seems to us irrelevant. It was a case of: 


transfer of whole of the debtor’s the property, 
which is, of course, an act of bankruptcy, 
whatever the intent may have been—see sec- 

(1) 16 A. 476; A. W. N. 1894) 133 (F. BJ). 

(2) 27 A. 192; А. W.N. (1504) 227; 1 A. L. J. 697. 

(3) 21 B. 250. 

(4) 20 C. 93 at p. 99 (P. О.) 19 I. A. 228; 6 Sar. 
P. C. J. 247; 17 Ind. Jur. 3S; 10 Ind. Dec. (s. s.) 63. 

(6) 2 C. W. N. 335 at p. 836. 

(6) 3 C. W. N. 255 at p. 260. 

(7) 19 C. 253 (Р. С.;; 191. A. 48; 6 Sar, P. C. J. 
133; 10 Ind. Dec. (N. 8.) 614. 

(8) 81 P. В. 1908; 148 P. W. R. 1908. 

(9 214.496 (P. O.); 1 Bom. L, R. 400; 8 C. W. 
N. $02; Бат. P. C. J. 528; 9 Ind. Dac. (м. ѕ.) 1022; 
26 I. A. 68. 

(10) 8 C. W. N. 690. 
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tion 4 (a) of the Act. The remark from In +° 
Wool; Ex parte Luckes (11) cited at page 336: 
seems to us quite outside the question before 
the Court. In that case Mellish, L. J., 
pointed out in effect that the bare 
questions whether a debtor had made a 
transfer and whether he had done so with 
intent to defeat or delay creditors, would be 
left tothe jury but that in the case of a 
fraudulent conveyance the Court wonld hold, 
without letting the jury, have a say on the 
matter, that it was intended to defeat or 
delay creditors. In the present case the 
transfer does not seem to us simply on proof 
of the factum to be ex necessitate one with such 
intent. 

The сазе of Krishna Kishore Neogi v. Mir 
Mahomed Ай (6) deals with acquiescence, 
which was on the peculiar facts held to bs a 
question of law. We are inclined to doubt 
whether in all cases acquiescence is a question 
of law, though undoubtedly it may often be 
so. We do not think that for the purposes 
of the present case any useful guidance can 
be got from this ruling, or from Beni Ram v. 
Kundan Lal (9), also a case of acquiescence, 

Lachmeswar Singh v. Manowar Hossein (7) 
18 a case in which (page 262) their Lordships 
ruled that im that case the question whether 
possession was adverse or not was a question 
of law, but they also remarked that it is often 
one of simple fact. Mr. Beechey can obtain 
no support from this authority. 

Qirdhar Das v. Ram Autar Singh (10) 
need not be seriously discussed, and there 
remains Lahori Mal v. Ganga Ram (8), which 
was really the cause of this reference to a 
Division Beuch. The point was whether 
acertain transfer of property was void as 
being fraudulent. Both the lower Courts 
had said it was, and the Chief Coart—on a 
revision under section 70 (1) (b) of the then 
Courts Act—held that this was a question 
of law. The lower Courts, it should be 
noted, had held that the intention of the 
parties to the transfer and its obvious соп. 
sequence was to defeat or delay creditors and 
that, therefore, the transfer must be regarded 
as having no legal validity. This is not the 
same question as we have before us here. 
We have to decide no question of legal 
validity of the sale of 2nd July 1914, but 


have only to decide what was the actual 
(11) (1872) 7 Ch. Ap. 302; 411. J. Bk. 21; 26 L. 


. T. 118; 20 W. В. 430. 
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intention in.the mind of the transferor when 
he made the transfer. The dictum in the 
ruling must ‘be strictly confined tothe cir- 
cumstances of that case. 

Mr, Broadway, on behalf of respondents, 
quotes many rulings showing the limitations 
of.revision under section 25, Small Cause 
Courts Act, but mainly relies upon Budha Mal 
v. Gulab (12), a ruling which we are content 
to follow. Thequestion there was whether 
a certain transaction had been intended by 
the parties to be a sale or a mortgage. 
Ostensibly it was a mortgage, and it was held 
that the question was not of the construction 
of the deed, but rather as to the inference to 
be drawn from the deed and other evidence 
аз regards the intention of parties, and that 
this was a question of fact. We may also 
refer to the criminal case of In re Jaladu N, 
(13), where a misrepresentation as to the 
"intention" of a person was held to be a 
misrepresentation of " fact. ” 

We must hold, then, in view of section 46 
(1) aforesaid that no revision lies. We need 
not discuss the case on the merits. 
` The petition is dismissed with costs. 

IN Revision dismissed, 


(12) 36 P; R. 1899, . 
(18) 22 Ind. Cas. 168; 86 M, 453; 15 Cr. L. J, 24, 





PATNA HIGH COURT. 
$ксохр Отт, APPEAL No. 1456: or 1915. 
July 17, 1916. 

Present;:— Mr. Justice Кое. 
Musammat PARBATI KOER—Ptarntire— 
APPELLANT 
versus 
JAGARNATH PRASAD AND OTHERS— 

Derenpants~ RESPONDENTS. . 

Pardanashin lady—Ex parte decree—Swit to set it 
aside on ground of fraud - Burden of proof. 

Even if а pardenashin lady sues to seb aside 
an ел parte decreo on the ground of fraud and 
concealment of facts the burden lies upon her to show 
that the decree was obtained by concealment from 
the Court of material facts in cireumstances which 
indicate thatthe aggrieved party was prevented by 
fraud, from putting tho Court in possession of tho 


true facts. [p. 697, col. 1.] 

Second appeal from the decree of the 
Additional Sub-Judge, Bhagalpore, dated 
the 23rd January 1915. 

Mr. Kurshed Hasnain, for the Appellant. 

Messrs, Sushil Madhav Mullick and 
Sailendra Nath Palit, for the Respondents. 
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JUDGMENT.—In this case the plaintiff 
was a pardanashin lady. On the 16th’ 
January 1912 an ez parte decree for rent was 


. obtained against her by Babu Dip Narayan 


Singh, her landlord. Her lands were put up 
for sale and were bought in auction by the 
defendant Jagarnath Prasad. ; 

The lady now sues to have the ex parte 
decree and the sale set aside on the ground 
that she was kept ignorant of the rent suit, of 
theexecution proceedingsand of all subsequent 
proceedirgs by her karpardaz Buti Lal Singh, 
who was iu collusion with the defendants, 
and that all the processes, notices aud sum- 
mons meant for her were surreptitiously 
served. 

Upon these allegations issues were fram- 
ed in the Munsif’s Court. á 

The 5th issue is:— 

Was the plaintiff ignorant of the Rent 
Suit No 1775 of 1911? 

The 6th issue isi—  - 

Was the said decree obtained by the 
defendant Dip Narayan Singh by fraud? 

These issues were found against the lady 
by the Munsif. T ` 

Onappeal to the District Court the learn-' 
ed Subordinate Judge recorded that "it is true 
that the plaintiff-appellant isa gardanashin 
lady, but I am not satisfied that fraud has ` 
been practised on her, It is also true that’ 
the rent suit was decreed ex parte yet І am. 
satisfied that the appellant, who was defend- 
ant, did enter her appearance. It, therefore, 


. matters little whether the summons in that. 


suit was served by affixing copy or otherwise.” 

He also goes on to say that he does not’ 
believe that there was any collusion between ' 
Buti Lal and the plaintiff; and further on hé ` 
says, “the learned Munsif has very ably 
dealt with the facts of the case, I see по · 
ground to interfere with his judgment,” 

Against this judgment an appeal is 
preferred to this Court and the grounds taken 
are:— . 

(1) That because the plaintiff is a parda- 
nashin lady, the burden of poof was on the 
defendant to show ‘that all the proceedings - 
taken on behalf of the plaintiff were taken 
with her full cognizance, 

(2) That fuller enquiries should have been . 


. made by the lower Court into the manner of 


serving the summons upon her and if there 
was any irregularity in serving the summong | 
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then it should be held that the orders made 
in the previous litigation were void. 

These two contentions are entirely against 
all the principles of law upon the subject of 
suits to set aside ex parte decrees. Before an 
ex parte decree is set aside, it must be shown 
clearly that that ex parte decree was obtained 
by concealment from the Court of material 
facts in circumstances which indicate that the 
aggrieved party was prevented by fraud ' 
from’ putting the Court in possession of the 
true facts. 

The lower Courts have found that the Pleader 
engaged to defend the original snit defended 
it to the best of his ability; that he was the 
lady’s regular Pleader and was satisfied that 
his instructions came from the lady herself; 
and that there was no attempt by the decfee- 
holder or by the auction-purchaser to enter 
into any fraudulent conspiracy with the lady’s 
friends. The suit to set aside the decree was 
rightly dismissed. The appeal is dismissed 
with costs in favour of theaustion-purchaser, 
-There will also be a hearing fee to respond- 
-ent No. 2 of 1 (one) gold mohur. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
First Civiu Arrear No. 126 or 1915. 
.August 7, 1916. 

° Present: —Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
EBRAHIM GOOLAM ARIFF— 
DerenpaANt—APPRLLANT 

3 versus 


A. K, А. M. CHETTY FIRM-—PLAINTIFF— 


RESPONDENT, 

Evidence Act (Iof 1872), s. 92, proviso (6)—Con- 
tract rediwed to writing, construction of—Relation to 
existing facts—Pro-note and memorandum, simultane- 
ous execution of—Agreement not to sue tll. defendant 
-succeeded in an action—Eutrinsic evidence, admissibility 
of, to prove unqualified liability. 

Where a contract has been reduced to the form 
of a document ог documents, it must be construed 
on a consideration of the documents themselves, 
with only such extrinsic evidence of circamstances 
as may be required to show the relation of the 
written language to existing facts. [p. 5 7, col 2.] 

Balkishen Das v. W P Legge, 22 А. 149 (Р C.); 27 
T. А. 58: 4 О. W N. 158; 2 Bom. L. R. 523; 7 Sar. P. 
. C. J. 601; 9 Ind. Deo. (х. s.) :130, followed. 

Defendant executed a pro-note to plaintiff for 
nmonnts received for expenses of an appeal to 


n 


-if he were successful, 
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which he was a party respondent. Simultaneously 
with the pro-note, defendant gavo а memorandum 
to the plaintiff in which it was recited that the 
pro-note was executed in consideration of plaintiff's 
forbearing to sue on it till he succeeded in the 
appeal It was admitted that all parties had great 
hopes of defendant's success in the appeal and that 
it was understood that plaintiff was to be repaid 
out of the amount that defendant’s adversary had 
deposited in Court as security for costs of the 
appeal: 

Held, that construing the documents in the light 
of the said circumstances, plaintiff's liability was 
unqualified and was not dependent onthe result of 
the appeal. [p. 598, col. 1.] 


Mr. Giles, for the Appellant. 
Mr. Chari, for the Respondent: 


JUDGMENT. 

Fox, C. J.—It appears clear that the 

contract between the parties was reduced 
to writing in the form of two documents, 
one the promissory note and the other 
the memorandum, both of which were 
signed by the defendant and were accepted 
by the plaintiff's agent. 
* Under the circumstances the case has 
to be decided, as laid down by their 
Lordships of the Privy Council in Balkishen 
Das v. W. F. Legge (1), on a consideration 
of the documents themselves, with only 
such extrinsic evidence of cireumstances 
as may be required to show the relation 
of the written language to existing facts. 

‘There is practically no dispute about 
the circumstances under which the docu- 
ments: came’ to be signed by the defendant. 
The plaintiffs agent advanced the money 
for rémittance to the defendant's Solicitors 
in England for the expenses of defending 
an appeal in which be was respondent. 
Al parties had very great hopes of the 
defendant’s success in the appeal, 

The plaintifi’s agent wished to secure 
that he should be repaid his advance 
out of what the defendant would receive, 
from -the amount 
deposited in this Court Љу his adversaries 
as security for his costs. The object of 
the memorandum was plainly to secure 
the plaintiff's agent bsing paid ont of 
what the defendant would ba entitled to 
receive from this money, if successful. 

The memcrandum is badly and loosely 
worded aud contains the words, “I have, 


in consideration for this advance, given the 
(1) 22A. 49 (P. O52711 А. 58; 40, W. N. 153; 
2 Bom. L. R. 523; 7 Sar. P. G. J. 631; 9 Ind. Des. 


‚ (x. в.) 1180. 
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Chetty a- pro-note on consideration that 
they shall not file a suit against me till 
I have sueceeded in the appeal.” 

Taking the two documents together, and 
the circumstances under which they were 
written and executed, these words cannot 
be construed as meaning that the defendant 
was to be absolved from payment of the 
advance if he was unsuccessful оп the 
appeal. 

The memorandum has not, on the basis 
of the hope for success, provided in 16 
for the contingency of the defendant being 
unsuccessful, 

Under the circumstances the defendant’s 
liability on the promissory note in the 
event, which has happened, of his being 
unsuccessful remained in full force. The 
appeal is dismissed with costs. А 

Twowgy, J.— I concur, ° 

ORDER.—We are of opinion that the 
document Exhibit 2 should not have been 
admitted in evidence without the payment 
of duty and penalty under section 25 of 
the Indian Stamp Act, 

We think it came within Article 5 (c) 
of the First Schedule to the Act as an 
agreement or memorandum of an agree- 
ment and that it required a stamp of the~ 
value of eight annas. 

. Under section 61 of the Act, we direct 
that the document be impounded and sent 
to the Collector. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
Seconp Civi, Arrear No. 1122 or 1915. 
August 29, 1916. 

Present; — Mr. Justice Beaman andl 
Mr. Justice Heaton. 
BHAGVANT GOPAL GALAPURE— 
Derenpant—APPELLANT 
versus 
APPAJI GOVIND GALAPURE— 
PLAINTIFF—HRESPONDENT. 

Contract Act (IX of 1872), з, bb— Time of the 
essence of the contract”, application of —Consent decree, 
terms of. 

In March 1911 a consent decree was passed in a 
suit whereby the houses of the plaintiff and defen- 
dant were to be exchanged after plaintiff had con- 
structed on his premises & well and a sink. These 
additions were to be made and the exchange effectod 
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by the end of June 1912. The additions not having 
been made within the stipulated time, the plaintiff 
applied for execution in 1914, The defendant 
contended that, as time was of the essence of the con- 
tract, so much of the consent decree was voidable 
at his option: 

Held, that time was not of the essence of the con- 
tract, as 16 was clear from the defendant's con- 
duct by not protesting against the delay in the 
carrying out of the additions by the plaintiff that he 
did not regard time as of vital importance. [p. 599, 
col, 1.) 

Second appeal from the decision of the 
District Judge, Khandesh, in Appeal No. 


444 of 1914, modifying the order passed 


by the Subordinate Judge, Erandol, in 
Darkhast No. 367 of 1914. 
Mr. P. V. Kane, for the Appellant. 
Mr. P. B. Shingne, for the Respondent. - 
JUDGMENT, — 
Beaman, J.—The plaintiff sued the 


defendant and a consent decree was taken 
in March 1911. One of the terms of the 
consent decree was the exchange of the 
plaintiffs house for one of the defendant's 
houses after the plaintiff had constructed 
on his premises a well and a sink. These 
additions were to be made and the ex- 
change effected by the end of June 1912, 
We are informed in argument that the 
work was commenced some time before the 
end of June, but we have no materials 
upon which to conclude when it was finished, 
It is, however, common ground that these 
additions were not made within the stipulat- 
ed time. Two years later, in 1914, the 
plaintiff applied for execution. The defend- 
ant resisted, so far as this term of the 
contract was concerned, on the ground that . 
time being of its essence, so much of the 
consent decree was voidable at his option. 
The only question to be considered was 
whether time was or was not of the essence 
of this term in the consent decree. Both 
the lower Courts came to the conclusion that. 
it was not, 

Speaking here for myself, 1 have not 
much admiration for the equity rule that 
in buying ог selling or otherwise irans- 
ferring real estate a mau must never be 
allowed to mean what he says. That it he 
says the bargain is to be concluded within 
six months, he must not be taken to mean 
six months, but any reasonable time which, 
according to the view of the Courts, may 
extend to six or sixty years. The rule is, 
however, venerable and has the sanction of 
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such high authority that it is useless now 
to criticise it, and, we think, that this is 
а case in which wa can fairly hold that 
at the time the consent decrea was mide, 
the defendant did not regard it as of vital 
importance that the additions, which were 
to be made to the plaintiff’s house before 
the exchange could be effected, should be 
completed before the 30th of June 1912. 
He has endeavoured to show that he in- 
tended .time to be of the essence of the 
contract, by asserting that he had entered 
into another bargain to exchange this house 
as soon as he obtained it in Jnly 1912 
for a. field, and that in’ consequence of the 
exchange not being effected within the time 
stipulated, that bargain fell through. Had 
this been true, however, if appears to us 
that the defendant would certainly have 
taken ‘steps to compel the plaintiff to be 
more expeditious in completing the additions 
which had to be made, before the house 
could be exchanged. It is no part of the 
defendant’s case here that either during 
the fifteen months which intervened between 
the consent decree and the end of June 
1912, he attempted to expedite these addi- 
tions in any way or that when he found 
they were not completed by the end of June 
1912, he made any complaint or protest to 
the plaintiff on that- account. If he had 
really deemed time to be of the essence of 
the contract, we should have expected some 
such conduct on his part. Thereis no trace 
of it. Until the darkhast was taken ont 
in 1914, the defendant gave the plaintiff no 
notice whatever that he intended to treat 
this term of the consent decree as now 
void, ñ ‚ 

For these reasons we think on the whole 
that the conclusion arrived at by the lower 
Courts is right and that this appeal must 
be dismissed with all costa. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. * 

Sgcoxp Orvir АрРРЕА No. 1010 or 1915, 

. March 29, 1916. 
Present: — Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
MUNICIPAL COMMITTEE, AMBALA— 
DE£FENDANT—AÀPPELLANT 
versus T 

MADAN LAL—PLAINTIPH — RESPONDENT. 

Punjab Municipal Act (III of 1911), s. 175—Encroach- 
ment, demolition of, after sanction —QCivil Court, inter- 
ference by, with acts of Municipal Committee. 

Persons dissatisfied with any act of a Municipal 
Committee have a right of appeal, but not-to a Civil 
Court, which will interfere only when the act com- 
plained of is in excess of the powers of the Com. 
mittee, Гр. 599, col. 2; p. 690, col. 1.] 

Section 175 of the Municipal Act, 1911, is very 
wide iu its terms and empowers a Committee to 
remove any encroachment or projection on payment 
of compensation, if it is not justified in taking action 
summarily under section 173. [p. 609, col, 1 ] 

Ibrahim v. Municipal Committee, Lahore, 52 P. К, 
1900; P. L. R. 1500, p. 385, distinguished. 

Where а Committee has sanctioned tho erection 
of a verandah on a site which is Municipal pro- 
perty, it can require its demolition under section 175 
on payment of compensation. [p. 600, col. 1.] 

Second appeal from the decree of the 
District Judge, Ambala, dated the 30th 
January 1915. ; 

Мт. Bahadur Chand, for the Appellant. 

Mr. Gokal Chand Narang, for the Re- 
spondent. 

JUDGMENT.—The question in this case is, 
-whether the Municipal Committee, Ambala, 
having on the 18th March 1912 sane. 
tioned the erection by plaintiff of a verandah 
ona chaubutra lying in front of his house, 
is now justified in requiring bim to demolish 
it. ° 

Its action is justified by the Committee by 
reference to section 175 of the Municipal Act 
of 1911. 

The District Judge found that the action 
of the Committee was not tainted with mala 
fides, but held that it was unreasonable and 
ultra vires. 

The Committee, of course, tendered com- 
pensation to the plaintiff and there is no 
issue as to the adequacy or otherwise of 
the sum tendered. 

Whether the action of the Committee was 
reasonable or not seems to us to be a 
matter with which the Civil Courts have 
no concern, 

Persons dissatisfied with any act of a 
Committee haye a right of appeal, but not 
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to а Civil Court, which will interfere only 
when the. act complained of is in excess of 
the powers of the Committee. 

The Distriet Judge, whilst holding that 
section 175 appears to justify the Committee’s 
action, holds that {brahim v. Municipal 
Committee, Lahcre (1) negatives that view, 
inasmuch .as the provisions of the Act of 
1891, which was in force when Ibrahim v. 
Municipal Committee, Lahore (1) was decided, 
are reproduced without modification in the 
Act of 1913. 


This is, however, not the case. Section 95 
of the Act of 1891 made provision for the 
demolition on payment of compensation of 
encroachments lawfully in existence at the 
‘commencement of the Act, but did not 
consider the ease of encroachments which 
had come lawfully into existence after the 
commencement of the Act. Section 175. of 
the present Act on the contrary is very 
wide in its terms and empowers the Com- 
mittee to remove any encroachment or pro- 
jection on payment of compensation, if ibis 
net justified in taking action summarily 
under section 173 of the same Act. 

‘Now it has been found that though the 
material of the chasbutra on which the veran- 
dah has been erected is the property of the 
plaintiff, the site is not his property and it 
must, therefore, be part of a street and the 
property of the Municipal Committee, Con- 
‘sequently. the verandah overhangs the street 
апа its demolition falls within the purview 
.of.section 175 of the Act. 

:Before us 16 has been argued that even 
if the site is not the property, of plaintiff, 
16 does not follow that -it'is Municipal pro- 
. perty, ‘but the contest.from the beginning 
has been waged on thathypothesis and the 
plan on ihe record indicates that if the 
site is not the plaintiff'S property it isa 
part-of a street, 

We accordingly accept the appeal and, 
setting aside the decree of the Court below, 
dismiss the suit with costs throughout, . 

Appeal accepted, , 


Q0 52 P. R. 1900; P. L. R. 1900 p. 885: - 
' n. ë > 
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PATNA HIGH COURT. 

Sscoxy бууп APPEAL No. 2901. оғ 1914, 

July 17, 1916. 

Present:—Mr. Justice Roe. 
Maharaja Sir RAMESHWAR SINGH 
BAHADUR—Prawtire— 
APPELLANT, 
versus 
BIKAN MAMIN ано OTHERS-- DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (ГІТ о 1885), Ch. XIII — 
Katiari dues, suit for—JurisdictionSmall Cause 
suit, 

A “suit to recover katiari dues, being a profession 
tax, is a.suit for money and cognizable by a 
Small Cause Court, and із not to be con. 
founded with a snit for agricultural rent under tho’ 
Bengal Tenancy Act. [p. 601, col. 1.] 

Second appeal from the decree of the 
District Judge, Darbhanga, dated the 6th 
July 1914, 


Messrs. Purnendu N. Sinhaand Murari 


‘Prasad, for the Appellant. 


Mr. Ray Guru Saran Prasad, for the Ве- · 


"Bpondents. 


JUDGMENT.— This appeal arises ont of 
a suit, in which the plaintiff as landlord 
claimed rent for a small agricultural holding 
held by -one of the weaver castes and also 
for a profession tax or house rent from the 


said weaver for the carrying on of his trade 


in his-house and on the waste land adjoining 
‘hia house. i 


The Courts below have concurred in 
holding that ‘the right of the plaintiff to 
realise this tax has not been proved; their 
point of view being that there is no con- 


tract or custom proved upon which the 


defendants can be held liable. 


The lower Appellate Court has also held 
that the suit must fail for the reason that 
‘a claim to Жагат, whether it be called a 
‘house rent cra profession tax, is clearly a 
suit for money, not 'to be joined with a suit 
which under the Bengal Tenancy Act must 
be tried under Chapter XIII of that Act, ` 
and not under the Civil Procedure Code. 

The suits were decreed in respect of the 
rent forthe agricultural holding and dis- 
missed in respect of the claim for 
katiari. 

Against this part of the decree the plaintiff 
appealed and his appeal was admitted in 
the High Court only upon an undertaking 
given by the Vakil at the time of the hearing 
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under Order XLI that if admitted, the suit 
would be withdrawn with permission to 
bring afresh suit. I see no reason for binding 
the learned Vakil to this undertaking. It is 
obvious to me and admitted by the learned 
Rai Bahadur on behalf of the plaintiff 
that the suit, being for a profession tax, is 
obviously a suit for money and obviously 
eognizable by the Small Cause Court and 
is mot ёо be confounded with а suit for 
agricultural rent. The suit was in fact dis- 
missed upon this preliminary ground and 
ihe question whether the defendants are 
liable by a custom or by a contract for the 
katvavt claimed, has not been adjudicated 
upon within the sense attached to section 11 
of the Civil Procedure Code, 

I, therefore, dismiss the appeal with costs, 
with the remark that the suit has been 
dismissed on the preliminary ground that 
there has been no adjudication upon the 
rights of the parties which ean hereafter 
be claimed by the defendants to be res 
judicata. 


Appeal dismissed. 


` PUNJAB CHIEF COURT. 
Ssconp Отуп, Аррвлт, No. 2903 or 1915. 
June 6, 1916. 

Present:— Mr. Justice Seott-Smith and 
Mr. Justice Broadway. 
SALEH-—DszrENDANT—À PPELLANT 
versus 
: Musammat BAKHTAWAR AND OTHERS— 

PrAINTIFFS— RESPONDENTS. 

Shamilat land, share in, whether passes ipso facto on 
sale of hhewat land- Burden of proof—Intention of 
parties, whether question af law or of fact— Appeal, 
second, 

Shamitat is not a mere accessory to the khewat 
land of a proprietor, and the sale of the latter does 
not ipso facto convey any rights in tho former. Lp. 
601, col. 2.] 

Ram Das v. Amir Shah, 113 Р. R. 1901; 34 P. L. R. 
1902 and Ahmad v. Ahmad, 6 Ind. Cas. 1008, 75 Р. W. 
R. 1910, referred £o. 

‘The onusis on the alienee to prove that a 
share of the shamilat has been sold to him along with 
the khewat land. [р. 601, col. 2.] 

Parem Chand v. Sardara, 10 P, R. 1894, dissented 
from : 

The question of the intention of the parties to a 
sale is one of fact and- not of law, and does not, there- 


fore, ee any ground for a second appeal. [р. 602, 
col. 1. 
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Shahamad v. Ibrahim, 80 Ind, Cas. 100; 57 P. R. 
1915; 134 P. W. В, 1915; 60 P. L. R. 1918, distinguish. 
ed. 

In re Jaladu, 22 Ind. Cas. 168; 36 M, 403; 15 
Cr. L. J, 24 and Budha Mal v. Gulab, 38 P. R. 1893, 
referred to. 


Second appeal from the deoree of the 
District Judge, Jhang at Sargodha, dated 
the 29th July 1915, confirming that of the 
Munsif, Ist class, Jhang, dated tbe 9th June 
1915, decreeing the claim. 

Chaudhri Nabi Bakhsh, for the Appellant, 

Mr. Shah Nawaz, for the Respondents, 


JUDGMENT.—The facts of the case out 
of which this appeal arises briefly are as 
follows:— In 1884 plaintiffs’ father, Bahadur 
Khan, sold half of the Wasawewala well to 
Saleh, defendant-appellant. He also made 
him feraddadkar of the other half. In this 
way the defendant obtained possession of the 
whole land attached to the well. In 1904, in 
partition proceedings, Saleh was allotted a 
share of the shamilat-deh in proportion to the 
half of the well land. Plaintiffs, who are 
daughters of Bahadur Khan, brought the 
present snit for possession of the shamilat 
so awarded, on the ground that no share of 
the shamila/ was sold along with the khewa£ 
land. Neither the deed of sale nor a eopy 
thereof was produced in either of the lower 
Courts which held, following Ram Das v. 
Amir Shah (1) and Ahmad v. Ahmal(2), that 
the shamilat was not a mere accessory to the 
land held by any proprietor and that the sale 
of the latter does not ipso facto convey any 
rights in the former and that, therefore, 
the onus was on the defendant to prove that 
the share in the skamilat had been sold to him 
and that he hat not discharged the onns, 
Plaintiffs’ suit was accordingly decreed and 
the defendant has filed a secand appeal 
in this Court, 

Lengthy arguments have been addressed 
to us and a number of authorities have been 
cited, but in the view that we take of the 
case itis nof necessary to diseuss all these 
in detail. It is clear that according to the 
latest authorities quoted by the lower Courts 
and referred to above, the onus was on the 
defendant-appellant to prove that the share in 
the sham?laf was sold to him along with the 
khewat land by Bahadur Khan. In Parem 


‘Chand v. Sardara (3), no doubt, it was held 


(1) 113 P. R. 1901; 34 P. L. R. 1902. 
(2) 6 Ind !Cas. 1003; 75 P. W. R. 1910, 
(8) 10 P, R. 1894, 
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that the presumption ina case of this kind was 
that a share in the shamilat had passed along 
with the khewat land sold, bnt this view was 
dissented from in subsequent rulings of this 
Court, such as Ram Das v. Amir Shah (1) and 
other cases referred to therein at page 394 
on the record. Chaudhri Nabi Bakhsh for 
the appellant bas urged that it was the 
intention of the parties to the sale thata 
proportionate share of the shamilat should 
pass along with the khewat land, and he urges 
that the question of intention is a question 
of law and furnishes a ground for second 
appeal. Не refers to Shahamad v. Ibrahim 
(4) in which the same question was in dispute. 
That also was a second appeal and he 
urges that it would not have been admitted 
as such had this Court not been of opinion 
that the question of the intention of the 
parties was a question of law. In the ruling 
in question there is no discussion on this 
point and it appears that it was never 
raised and wecannot, therefore, regard it as 
an authority for the proposition that the ques- 
tion of the parties’ intention is one of Jaw. 


In section 3 of the Evidence Act, illustration . 


(d), that a person has a certain intention is 
treated as а fact, and the Madras High Court 
acting upon this in In re Jaladu N. (5) held 
that а misrepresentation as to the intention 
of a person was a misrepresentation of fact. 

In Har Parshad v. Bhagat Singh (6) a Divi- 
sion Bench of this Court held onthe 27th of 
March 1916 that the question whether the 
intention of a person in making a transfer 
of his property was to defeat or delay his 
creditors was one of fact and not of law. In 
that decision the Bench followed Budha Mal 
v. Qulab (7) and referred with approval to the 
ease of Inve 'Jaladu N..(5) quoted above. 
We hold, therefore, that the question of the 
intention of the parties to the sale in dispute 
in the present case is one of fact and not 
of law and does not, therefore, furnish any 
ground for a second appeal. 


The only other point urged on behalf of 
the appellant was that the plaintiffs were 
‘estopped by their long silence from claiming 


(4) 30 Ind. Cas. 100; 57 P. R. 1915; 134 P. W. R. 
1915; 60 P. L. В. 1916. 

(5) 22 Ind. Cas. 168; 36 M. 453; 15 Or, L. J. 24. 

(6) 36 Ind. Cas, 594; 102 P. R. 1916, 

(7) 36 P. R, 1899, 
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the land in dispute. It is pointed ont that 
the defendant-appellant has been cultivating 
part of the shamilat land since 1889 without 
any objection first from Bahadur Khan and 
subsequently from his daughters. We do not, 
however, see how this fact estops the plaintiffs, 
Defendant’s possession of part of the shamilat 
may easily be referred to the fact that he was 
taraddadkar of half the well and, therefore, 
he may have cultivated the shamilat, as a 
tenant and as an adjunct to the land of which 
he was a éaraddadkar. In any сазе Chaudhri 
Nabi Bakhsh has not explained how the silence 
of Bahadur Khanand his daughters caused his 
client to change his position or to do anything 
which he otherwise would not have dune. 
In our opinion no estoppel has been made 
out and we dismiss the appeal with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
FULL BENCH. 
REFERENCE IN APPEAL FROM ORIGINAS O1vin 
No. 75 or 1915. 
May 8, 1916. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir John Woodroffe, Kt., 
Justice Sir Asutosh Mookerjee, Кт., 

Mr. Justice Chitty and Mr. Justice 
М. В. Chatterjea. 
CHUTTERPUT SINGH— Deren DANT— 
JUDGAMENT-DEBTOR— APPELLANT 
versus 
SAIT SUMARI MAL AND OTHERS— 
PLaiNTIFFS—JUDGMENT-ÜREDITORS — 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 182, 188— 
Civil Procedure Code (Act XIV of 1882), ss, 223, 248, 
249—Trunsmission of decree, application for, whether 
application for execution—Order for transmission, 
whether operates as ‘revivor'—Notice to judgment- 
debtor, legality of, on application wader s, 228— 
Registrar of High Court, powers of, ve execution of 
decrees, : 

To constitute a revivor of a decree within the 
meaning of Article 183 of the Limitation Act, there 
must be, expressly or by implication, a declaration by 
a duly qualified Court or person that the decree is 
still capable of execution and the decree-holder is 
entitled to enforce it. [p. 605, Gol. 1; р. 607, col. 1; p. 
608, col. 2.] 

Srimati Kamini Debi v. Aghore Nuth Mookerjee, 4 
Ind. Cas. 402; 11 O. L. J. 91 at p. 95; 14 C. W. N. 


"357, approved. 


An application under sections 223 and 224, Civil Pro. 
cedure Code, 1882, for the transmission of & certified 
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copy of a decree, taken with ап order thereon that 
the application should be granted, does not con- 
stitute а revivor of the decree within tho meaning of 
Article 183 of the Limitation Act. |р. 605, col. 2; 
p. 607, col. 2.] 

Umrao Singh v. Lachmi Narain, 26 A. 361; A. W. 
N. (1904) 51: 1 А. L.-J. 80; Beni Madho v. Shiva 
Narain, 4 А. L. J. 406; А. W. М, (1907) 164 and 
Suja Hossein v. Monohur Das, 24 C. 244, not approved. 
- Tho fact that the application was written upon а form 
which is applicable to an application under section 
235, Civil Procedure Code, 1882, does not make it 
an application in execution nor constitutes the order 
thereon a ‘revivor.’ [p. 605 cols I & 2; p. 608, col. 2.] 

Sections 248 and 249, Civil Procedure Code, 1882, 
have no relation to an application for transmission of 
a сору of a decree under section 223 of tho Code. 
Therefore, a notice issuedin the first instance upon 
the judgment-debtor on an application for transmis- 
gion taken with the finalorder for transmission cannot 
operate as a ‘revivor’ within the meaning of Article 
183 of the Limitation Act. [р. 606, col. 3; p. 607, 
cols. 1 & 2; p. 608, col. 2.] 

Per Sanderson, C. J.— The Registrar of the High 
Court has no jurisdiction to adjudicate upon any 
matter, such as limitation, with reference to the 
question whether & decree is capable of execution; 
such a question has to De decided by the 
Court itself under section 249, Civil Procedure Code 
of 1882, [p. 606, col. 1.] 
` Rule 370 of the High Court Rules making it in- 
cumbent on the Registrar to issue notice to the 
judgment-debtor on an application for transmission 
of a decree, may or may not have been consistent 
with the Civil Procedure Code of 1859, which was in 
force at the date when it was passed, butitis not 
consistent with the scheme of the Gode of 1882, 
which leaves it to the Court to which the decree is 
transmitted to determine whether the decree is 
capable of execution or not. The rule must be read 
as modified by the Code of 1882, [ p. 606, col. 2 ] 

With regard to a decree on the original side of the 
High Court, the word "revivor" in Article 183 of the 
Limitation Act does not mean the same thing as one 
or more of the matters which are mentioned in 
Article 182, sub-clauses 5 and 6 [р. 606, col. 2.) 

Per Woodroffe, J,—AÀn order for transmission of a 
copy of a decree is not, as such, an order on an ap- 
plication for execation, though itis an order on an 
application in execution. [p. 607, col. 1.] 

Even if the Registrar of the High Court has power 
to.issup, as a ‘quasi-judicial act, notice under sec- 
tion 248, Civil Procedure Code, on an application for 
éransmission of a deoree, he has no power to de- 
termine judicially that the decree is alive if the 
debtor should contest the point. The Judge must do 
that, and the fact that the debtor does not appear 
on the notice cannot give an order passed by the 
Registrar that judicial character which is necessary 
for an order operating as a revivor. [р. 607, col. 1.} 

Per Mookerjee, J—An order for execution of a 
deeree under the procedure laid down in sections 248 
and 249,Civil Procedure Code of 1882 (rules 22 and 23 
of Or der KAT, Civil Procedure Code. 1908), after the 
‘issue of a notice upon the judgment-debtor, operates 
as a revivor, but the mere issue of the notice under, 
section 248 does not by itself produce that conse- 
quence. {р. 608, col. 2.] 
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An application for transfer of a decree is in no 
sense an application for execution. [p. 6U9, col. 1.] 

Nilmony Singh Deo v. Biressur Banerjee, 16 C. 744, 
Chatterput Singh v. Daya Chand Marwari, 11 Ind. 
Cas. 216, 28 G. L. J. 641 and Волга Khetpal v. Kuar 
Tikam Singh, 14 Ind. Cas. 172, 9 A. L. J. 365; 34 A. 
396, referred to, 

The Registrar of the High Court has no jurisdic- 
tion to make an order under section 249, Civil Proce- 
dure Code. [p. 609, col. 2.] 

Upon an apolication for transmission of a decree 
under section 223, Civil Procedure Code, 1882, a notice 
under section 248 cannot properly be issued; such 
notice, if in fac issued, cannot by itself operato 
as a revivor of the decree and the Registrar can. 
mot їп law make such a determination under sec 
tion 249 ns wonld operate to revive the decree. [p. 
610, col. 1.] 


Reference to Full Bench against the order 
of Mr. Justice Chaudhuri, sitting on the 
Original Side, dated the 2nd August 1915. 

Mr. Jackson (with him Messrs. M. N. Basu 
and A. P. Bose), for the Appellant. 

Sir S. P, Sha (with him Messrs, B. 
L. Mitter and H. Majumdar), for the Re- 
spondents. 

JUDGMENT. 

SawpERsON, C. J.—This is an appeal by 
the defendant -against the decision of the 
learned Judge, by which he refused to set 
aside an attachment effected at the instance 


.of the plaintiffs on the defendant's property, 


147, Cotton Street, in Caleutta. Тһе ques- 
iion whieh was referred to the decision 
of the Fall Bench was, whether the appli- 
cation of the Istof June 1908 and the order 
ofthe 30th June 1908 constituted а revivor 
within the meaning of Article 183 of the 


‘First Schedule to the Indian Limitation 


Act of 1908. 

The material facts and dates were аз 
folows:—On the 21st May 1896—The 
plaintiffs obtained a decree in the High 


Court for the payment of money against 
the defendant, 


2nd September 1896—An application 
was made for the transmission of a certified 
copy of the decree to the Purnea Court. 

15th May 1899—Application for execu- 
tion by arrest and imprisonment of the 
defendant was made; the former application 
having been returned unexecated. 

12th February 1900— An order on the last- 
mentioned application was made—returnable 
on the 12th March 1900. 

12th March 1600—The time was РЕВ 
for three months, 
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Ist June 1908—An application was 


made in the High Court for the transmis- 
sion of a copy of the decree to Murshidabad 
for the attachment of property. 

30th June 1908— Order for transmission 
was made. 

17th July 1908— Copy of the decree was 
transmitted. | 

18th January 1915— Application was 
made for execution by attachment of 147, 
Cotton Street. 


10th Jane 
execution. 

19th July 1915—Notice of application 
by the defendant to set aside the attach- 
ment was issued. 

9nd August 1915—The application was 
heard and, refused, and it is from the 
order of 2nd August 1915 that the defend- 
ant appealed, 


The point, relied upon in the Court 
below by the defendant, was that the decree 
of 2lst Мау 1896, in execution whereof 
the attachment was made, was barred by the 
above-mentioned Statnte of Limitation, On 
behalf of the plaintiffs 16 was urged that 
by reason of the application of 15th May 
1899 and the orders of 12th 
1900 and 30th June 1908 the decree was 
kept alive and was, therefore, enforceable by 
execution. 


1915—Order was made for 


nu 


. The elause which 
matter is Article 183 of the First Schedule 
of Act ІХ of 1908. The first column 
describes the application as follows: 
enforce а judgment, decree or order of 
< any Court established by Royal Charter 

in the exercise of its Ordinary Original 

Civil Jurisdiction, or an order of His Majesty 
лп Council.” The second column prescribes 

the period of limitation viz., 19 years. The 
‘third column specifies the time from which 
-the period of limitation, begins to run as 

follows: “when a right to enforce the judg- 
ment, decree or order accrues to some person 
eapable of releasing the right." It is clear 
that if the matter stopped there the decree 
would not be enforceable, for it was made 
сп the 21st May 1896 and the application 
for execution, which is now material, was 

not made until the 18th Jannary 1915. 

But there is a proviso contained in Article 

183 which runs as follows:— ‘Provided that 
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when the judgment, decree or order has 
been revived, or some part of the principal 
money secured thereby, or some interest 
on such money has been paid, or some 
acknowledgment of the right thereto has 
been given in writing signed by the person 
liable to pay such principal or interest, or his 
agent, to the person entitled thereto or 
his agent, the twelve years shall be comput- 
ed from the date of such revivor, payment 
or acknowledgment or the latest of such 
revivors, payments or acknowledgmenis, as 
the case may be,” and it is in respect of 
this proviso that the question which has been 
referred to the Full Bench arises. 


It is not denied that the order which 
was made оп the 12th February 1900 for 
the execution of the decree by the arrest of 
the defendant constituted a "revivor? within 
the meaning of the clause; but it із said on 
behalf of the defendant that more than 
12 years has elapsed since such revivor and 
that the decree is no longer enforceable., On 
the other hand, the plaintiffs allege that the 
application of the first June 1908 and the 
order of 30th June 1968 constituted a revivor 
within the meaning of ‘the clause and 
consequently that the decree is still capable 
of being enforced, inasmuch as the applica- 
tion was made on the 18th January 1915, 
а date within the period of 12 years, counting 
such périod from June 1908. It 1з necessary, 
therefore, to consider in the first instance what 
was the nature of the application ofthe 156 
Jane 1908 and the proceedings in connection 
therewith. The particalars of the applica- 
tion are shown by the entry in the last 
column of the form on which the application 
was made as follows:— 

“By transmission of certified copy of the 
said decree together with a certificate of 
non-satisfaction to the Court of the District 
Judge of Murshidabad within whose jurisdic- 
tion the defendant has property and by 
attachment and sale of which the plaintiffs’ 

-claim may be satisfied. The defendant has 
no property within the jurisdiction of this 
Hon’ble Court whereby the decree сап be 
satisfied.” : 

This was obviously an application for 
transmission of acopy of the decree under 
sections 223 and 224 of the Civil Procedure 
‘Code of 1882, the Code which was in force 
at the date of the application, The. parti- 
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culars of the application show that it was, in- 
tended to bring it within clause (b) of section 
223, and the procedure which the Court was 
asked to make use of was that provided by 
section 224 of the Act. 

The application, however, was made upon 
a form which was applicable to an application 
under. section 235 of the Act, 1882, which 
deals with an application for execution 
and which sets out the particulars which 
must be included ina tabular form, which 
the applicant’ or some other person acquaint- 
ed with the facts must verify.. 

Upon the application being made, an 
order was made by the Registrar that notice 
under section 248 should issue. Notice was 
thereupon served upon the defendant calling 
upon him to show cause why the decree 
should not be exeented against him. 

On the 30th June 1908 the following 
order was made by the Registrar: ` Ороп 
reading the notice and the affidavit of service, 
no cause being shown, let execution issue as 
prayed", and in consequence of this order а 
copy of the decree with a certificate, of. nan- 
satisfaction was transmitted to the Murshida- 
bad Court. ° 

It was argued first that the order was in 
itself a "revivor" within the meaning of 
Article 183 of the Schedule.of the Limitation 
Act. S 

The. test of what constitutes such a 
bi. E в а ñ : 

revivor" is in my judgment correctly laid 
down by Mookerjee, J., in Srimaté Kamini 
Debi v. Aghore Nath Mookerjee (1) as follows: — 

The essence of the matter is that to con- 
Stitute а revivor of the decree there must be, 
expressly or by implication, a determination 
that the decree is still capable of execution 
and the decree-holder is entitled to enforce it,” 
and I think it must necessarily b» implied 
that such determination must be by a Court 
or person duly qualified to make it, 

The question, therefore, arises whether by 
the above-mentioned order there was such an 
express or implied determination in this 
ease. In my judgment the substance and not 
the form of the matter must be looked at and 
_ considered ‘from that point of view; the ap- 
plication was for the transmission of a certifi- 
ed copy of the decree together with a certi- 


(1) 4Ind, Cas. 402; 11 C. L.J. 91 at p. 98; 14 C. 
W. N. 857. I 


INDIAN OASES, 


605 


ficate of non-satisfaction and no more, and 
the order made in substance was that the 
application should be granted. The actual 
words of the order were, "let execution issue 
as prayed.” These words necessitate а 
reference to the application which, as 
already stated, was not an application for 
execution, but for the transmission of a 
certified copy of the decree. It was said 
during the argument that the application 
had to be made onthe form above mentioned, 
as there was no other form provid- 
ed. Tomy mind the use of a particular form 
cannot affect the matter when once 
16 is established that the application was 
not for execution, but merely for transmission 
of a copy of thedecree. All that happened 
in reality was an application to the Registrar 
for transmission of the copy of the decree, a 
direction by him that notice of such applica- 
tion should be given to the judgment-debtor, 
and on his non-appearance an order that the 
copy of the deeree should be transmitted in 
accordance with the application. Under 
these circumstances, in my judgment, there 
was no determination that the decree was 
still capable of execution, and the order of 
the 30th June 1918 did not constitute a 
revivor within the meaning of Article 183, 

It was further argued, however, that the 
notice issued under the directions of the 
Registrar and the order of 30th June 1908 
takén together constituted a “reyivor.” Т6 
was urged that the notice to show cause was 
contemplated by Article 183 asa revivor in 
the same way as under Article 182 and that 
such notice and the order had the same 
effent as the procedure of scire facias. 


-Tt is true that the direction given by the 
Registrar was that notice under section 248 
should issue, and it has also been held that 
the procedure. embodied in sections 248 
and 249 is analogous to the procedure of 
scire facias and that such procedure, when 
properly and rightly used, would constitute a 
revivor, see Jogendra Chundra Roy v. Syam 
Das (2); but in my judgment sections 248 
and 249 were not applicable to the matter in 
question. These sections deal with an 
application for the execution of a decree and 
provide for notice being given to the party 
against whom execution is applied for, and 


(2) 1 1nd. Cas. 168; 36 С, 543; 9 C. L. J, 271, 
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if he does not appear, or does not show cause 
to the satisfaction of the Court why the 
- decree should nof be executed, the Court shall 
order the decree to be executed. 

“They have no relation, in my opinion, to 
an application fdr the transmission of a copy 
of the decree under section 223, which may 
be ordered according to the words of the 
section “on the application of the decree- 
holder.”. The notice, therefore, which was 
issued under section 248 was inapplicable 
io the proceedings in question. But it was 
urged by the learned Advocate-General that 
if the Court has in fact sent notice to the 
debtor and has in fact adjudicated upon the 
matter, something has been done to show 
that the decree is capable of execution. 

I think it would be unreasonable во to hold 
when, having regard to the facts of 
the case, it is plain that the Registrar did 
not adjudicate upon the question whether the 
decree was capable of execution, but merely 
ordered a copy of the decree to be transmit- 
ted to the Murshidabad Court, with a certi- 
fieate of non-satisfaction. Further, even 
assuming that the notice was rightly sent 
and in accordance with the provisions of the 
Act by the Registrar, it should be pointed ont 
that the Registrar would have no jurisdiction 
to adjudicate upon any, matter, such as 
limitation, “with reference to the question 
whether the déeree was capable of execution. 
Sueh & question would, in my judgment, 
have to be determined by the Court itself 
under section 249 ofthe Civil Procedure 
Code. К 

It is true that by section 657 of the Civil 
Procedure Code any non-judicial or quasi- 
judicial act which the Code requires 
to be done by a Judge, may be done, by the 
Registrar, and the Court may by rule declare 
what shall be deemad to be non-judicial of 
quasi-judicial acts within the meaning of the 
section. Rule 515-A, which came into force 
on ist September 1905, provided that certain 
applications therein specified should be made 
to the Registrar or Master, and that all acts 
done by the Registrar or Master under this 
rule should be deemed to be quasi-judicial. 
Number 30 under the said rule refers 
to’ applications for order for execu- 
tion of a decree or order for arrest, 
attachment, sale or otherwise, with 
power to order issue of notice under section 
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248, Civil Procedure Code, lwhere such 
notice is necessary. Butit is clear that the 
Registrar was not thereby clothed with 
authority "to decide such а question as 
arisés in this case, viz; whether the ‘decree 
was barred by the Statute of Limitation, 


It was argued, however, that rule 
370 of the rules then in force, 
which are set out in Mr. Belehamber's 


book, showed that i& was ineumbent upon 
the Registrar to issue the notice. This rule 
came into force on the lst April 1878, judg- 
ing from the note attached to rule 345 in 
Mr. Belehamber's book and, thereforo, before 
the 1882 Code, Ib may or may not have 
been consistent with the Code which was in 
force at the date when it was passed, but in 
my judgment it was not consistent with the 
scheme of the Code of 1852. Under that 
Act the application for a transmission of the 
copy ofthe decree to another Court under 
section 228 was a procedure under which tLe 
question, whether the decree was capabie of 
execution, was intended to be left to the Court 
to which the copy of the decree was transmit- 
ted: a procedure different in its essentials 
from the procedure provided for an applica- 
tion for execution dealt with in subsequent. 
sections of the Act. In апу event I think it 
is safe to say that these rules must be read 
as modified by the Civil Procedure Code of 
1882 under which the application in this case 
was made, and in my judgment the notice 
issued and order made under the above-men- 
tioned circumstances did not operate as a 
revivor within the meaning of Article 183 | 
of the Limitation Act, Schedule I. 

It is necessary to notice a further argument 
by the learned Advocate-General, viz., that 
with regard toa decree on the Original Side: 
the word "revivor" in Article 183 meant the 


. game thing as опе ог more of the matters 


which are mentioned in Article 182, sub- 
clauses 5 and 6. 

With this L cannot agree. 
fact that the word 
in Article 188, instead of the different 
matters specified in Article 182 
being set out again or referred to in Article 
183 as might have been done, shows that 
something different to such matters was 
intended. Further, the conditions dealt with 
by the two clauses are essentially different 
and the periods of limitation vary materially. 


a Ithink the 
revivor" 1з used 
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For the above-mentioned reasons, in my 
judgment, the answer to the question referred 
to us should be that the application of the lst 
June and the order of the 30th June do not 
constitute a revivor within Article 183. 
The result will be that the appeal will be 
allowed, that the order of the learned Judge 
will be set aside, and that the attachment 
effected on the property of the defendant, viz., 
147, Cotton Street, will also be'set'aside. The 
defendant will have the costs of the applica- 
tion in the Court below and of this appeal. 


Wooprorre, J.—The Advocate-General 
accepts the definition of the revivor as a deci- 
sion holding that the decree is still capable of 
execution. He admits thatan application for 
transmission of decree is not а revivor. It is 
further conceded that even an order for trans- 
mission might be regarded asa ministerial act 
and not asa revivor. In my opinion, an order 
for transmission as such is not an order on 
an application for execution, though it is an 
order on an application in execution. It isa 
~ proceeding taken with a view to further action 

by way of execution elsewhere, on which action, 
unless previously determined, the question 
of the right to execute the decree is decided. 
It is, bowever, argued that in the 
present case there .was something more, viz., 
the issue of a notice under section 248 and an 
order for issue of execution. According to 
the Code a notice under section 248 does not 
issue on an application for transmission 
under section 2283. But assuming that this 
was done under rule 370 of the old rules, the 
question arises whether that rule which would 
"веет to have been passed under the Act 
of 1859 was of foree under the Code of 1882. 
Bat even if it was, this does not assist the cre- 
ditor. For if the Registrar had power to issue 
аз a quasi-judicial act” notice under section 
248, he had no power to determine judicially 
that the decree was alive had the debtor 
contested the point. The Judge must have 
done that and the fact that the debtor did not 
appear on the notice, cannct give the order 
passed that judicial character which is 
necessary for an order operating as revivor. 
It is to be observed that the order passed 
was, let execution issue as prayed.” The 
last two words : make the order operative 
as one for transmission of the decree; for this 
was what was asked. In any case it cannot 
be, said that the Registrar either could or 
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did decide thatthe decree was capable of 
execution. The proceedings taken did not, in 
my opinion, operate as a revivor within the 
meaning of Article 183 of the Limita- 
tion Act. The decree was transmitted to 
Murshidakad and so far as appears from the 
proceedings before us, nothing was done on 
the orderand nothing was attempted to be 
done in execution until nearly seven years 
later. I would, therefore, answer the question 
referred to us in the negative, and I agree 
in the order passed. 

MOOKERJEE, J.—The facts material for the 
determination of the question of law referred 
to the Full Bench for decision are not set 
out in the order of reference and may be 
briefly recited here. 


On the 21st May 1896, the respondents 
obtained an ez parte decree for money against 
the appellant on the Original Side of this 
Court. After intermediate proceedings, which 
need not be described in detail at this stage, 
‘the decree-holders, on the 18th January 
1915, made the present application of the 
decree by attachment of premises 147, Cotton 
Street, in this City. The judgment-debtor 
objected that the applieation was barred by 
limitation under Article 183 of the Schedule 
to the Indian Limitation Act, 1908, which was 
in force at the date of the application and, 
governed it on the principle that the law 
of limitation applicable to a proceeding is, 
unless there is a distirict provision to the 
contrary, the law in force аё the date of the. 
proceeding, Lala Soni Ram v. Kanhaiya 
Lal (3). The objection was overruled by 
Mr, Justice Chaudhuri on the 2nd August 
1915 and the propriety of this decision is in 
question before us. 


It is plain that the application for exe- 
cution is prima facie barred under Article 
183, which requires an application toenforce a 
decree of a Court established by Royal Charter 
in the exercise of its Ordinary Original Civil 
Jursidietion, to be made within twelve 
years from the date when a present right 
to enforce the decree accrues to some 
person capable of releasing the right. As 
the application for execution, with which 


(3) 19 Ind. Cas, 291; 40 I. A..74: (P. C.) 35 A. 227; 
17 O. L. J. 488; 13 M. L. T. 437; 17 С. W. N. 605; 11 
A.L. J. 889; (1913) M. W. N. 470; 15 Bom, L, R. 489, 
26 M. L. J. 181. 
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we are .here concerned, was made on the 
15th January 1915 in respect ofa decree 
dated the 2lst Мау 1896, the decree- 
holders seek to escape the bar of limitation 
by reliance upon that portion of the 
proviso to Article 183 which lays down that 
when the decree bas been revived, the 
prescribed period of twelve years shall 
be computed from the date of such revivor. 
lt is thus incumbent upon thé decree-holders 
to establish that the decree was revived 
within twelve years from the 2186 May 
1898, and that since the date of such 
revivor, twelve years had not elapsed on 
the 18th January 1915. To substantiate 
this position, they rely on an application 
made by them on the. Ist June 1908, 
and the order passed thereupon on the 30th 
June 190%; the combined effect of the 
application and the order was, it is argued, 
to revive the decree within the meaning 
of the proviso to Article le3. This view is 
supported by the decision in Suja Hossein v. 
Monohur Das (4), though a contrary view had 
been accepted when that case was heard in the 
first instance, Suja Hossein v. Mauohur Das (5). 
The contention of the decree-holders also 
receives some. support from the decisions in 
Umrao Singh v. Lachmi Narain (6) and 
Beni Madho v. Shwa Narain. (7). The 
correctness cf these decisions. has, however, 
been impugned before us on behalf of the 
judgment-debtor. | 

There is no definition of the term 
“sevivor” in the Indian Limitation Acts of 
1859, 1871, 1877 ‘and 1908. But the 
historical review contained in the judgments 
in the cases of .Ashootosh v. Doorga Churn 
Chatterjee (8), Futteh Narain Chowdhry v. 
Chundrabati Choudhrain (9) and Jogendra 
Chundra y. Suam Das (2) shows beyond doubt 
that the procedure for revivor of judgment 
on the Original Side of this Gourt was sub- 
stantially analogous to the writ of scire 
facias under the Common Law (rule 195 
of the rules of 1851 оп the 
Plea Side of the Supreme Court). That 


(4) 24 О. 244. 

(5) 22 0. 921, 

(6) 26 A. 861; А. №. N. (1904), 51; 1 А, L. J. 80. 
(7) 4 А, L. J. 405; A. W. N. (1907) 164. 

(8) 60. 504; 8 O. L. В. 23; 8 1nd. Doo. (N s.) 328, 
(9) 20 C. 561. 
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procedure was subsequently embodied in 
sections 245 and 249 of the Civil Procedure 
Oode of 1882, and later on reproduced as 
Order XXI, rules 22 and 23 of the Code 
of 1908. Under these provisions, where ап 
application for execution is made, a notice 
is required to issue to the person against 
whom execution is applied for, if more than 
one year has elapsed from the date of 
the decree. The notice calls upon him !o 


‘show cause why the decree should not be 


executed against him. If he does not 
appear or does not show cause to the 
satisfaction of the Court, the Court orders 
the decree to be executed. The order for 
execution thus made, operates as a revivor; 
but the mere issue of the notice does not 
by itself produce that consequence, Srimati 
Monohar Das y. Futteh Chand(10). This fally 
justifies the rnle enunciated in Катты Debi у. 
alghore Nath Mookerjee (1), namely, that to 


constitute а revivor of а  decrée, there 
must be, expressly ог by  implieation, 
a determination Баб the decree is 


still capable of execution and the decree- 


holder .is entitled to enforce it. It is 
of vital importance to add that such 
determination must. be made with 
jurisdiction and by a competent Tri- 
bunal. Tested in the light of this 


principle, what is the true position of the 
decree-holders in the case before us? On 
the lst June 1908, they applied for 
transmission : of the decree from the Original 
Side of this Court to the district of 
Murshidabad, on the allegation that the 
judgment-debtor had no property within” 
the local limits of the Ordinary Original 
Jurisdiction of this Court, while he had 
property within the jurisdiction of the 


obviously under section 223, clause (b) of 
the Code of 1882, was described as one 
under section 235 for execution of the 
decree; this was indisputably misleading; 
and if we look to the substance of the 
matter, as we must do, we cannot attribute 
to tbe application a character it did not 
really possess; what is essential in matters 
of this description is the substance .and 
not the mere form. The: Master recorded 
the following order on the application om 
the Ist June 1908: “Let notice issue 


(10) 30 C. 979; 7 C. W. N. 793. 


The application, though made ` ` 
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under section 248 (a). This clearly was 
not in conformity with the Code, which 
contemplates the issue of a notice under 
section 248 on the basis of, not an ap- 
plication for transfer of a decree under 
section 228, but an actual application for 
execution under seation 235. Thescheme of 
the Code in this respect will be found 
fully analysed in the case of Sripatz Charn 
Chowdhury v. R. Belchambders (11), and need 
not be reproduced here. The substance of the 
position is that the group of sections (A) from 
223 to 229-B in Chapter XIX deal with the 
Courts by which decrees may be executed, 
while the group of sections (B) from 230 
to 238 deal with applications for execution. 
These sections indicate that an application for 
transfer of a decree is in no sense an application 
for execution [Nilmony Singh Deo v. Biressur 
Banerjee (12), Chatterput Singh v. Dara 
Ohand Marwari (13), Bohra Khetpal v. 
Kuar Tikam Singh (143, which dissents 
from Ram Saha, v. Nanni. (15)]. It is not 
necessary for us to consider whether, as 
indicated in Bhabani Gharan Dutt у. Pratap 
Chandra Ghosh (16), an application for trans- 


mission of a decree may not be deemed an’ 


application to take a step in aid of execu- 
tion: nor is it necessary to discuss whether, 
“as Indicated in Husein Ahmad Kaka v. Saju 
Mahamad Sahid (17), a Court may not decide 
the question of limitation even before trans- 
mission of the “decree, or, whether, as 
ruled in Srihary Mundul v. Murari Chowdhry 
(18), even after transmission, the Original 
Court may not, under section 239 of the Code 
of 1582, decide the question of limitation 
when execution has been stayed in the Court 
to which the decree has been transferred. For 
the purpose of the present case, it is sufficient 
to hold that section 230 makes it plain 
that the application for execution must be 
presented ‘to the Court to which the decree 
has been transmitted for execution, while 
the explanation to section 248 shows 
that the notice required by that sec- 


(11) 8 Ind, Саз. 22; 15 C. L. J. 123; 15 O, W. N.661. 
(12) 16 C. 744 

(13) 11 Ind. Cas. 216; 23 C. L. J. 641. 

(14) 14 Ind. Cas. 172; 34 A. 396; 9 A, L. J. 365. 

(15) A. W. N. (1886) 137. 

(16 80. W. N. 516. 

(17) 15 B. 28. 

(18) 13 C. 267. 
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tion must, where the deoree has been 
transmitted, be issued by the Court to 


which the decree has been sent for execution. 
Consequently, the issue of the notice in this 
case under section 248, on the basis of the 


“application for transmission of the decree, 


was not in conformity with the Code of 1882 
which was in force at the time. It is said, 
however, that the action taken by the 
Master was in accord with the rules 
framed by the Court when the Code of 
1859 was in force, Raja Sreenath Roy у. Romesh 
Ohandra Acharyya Ohaudhuri (19). It is 
needless to investigate whether the rules, 
when first framed, were consistent with 
the Code of 1839; for even if they 
were, it is plain that after 1882, they 
could be deemed operative only in so far 
as they were consistent with the Code of 
1882, Baijnath v. Ahmed Musaji Saleji (20). 
It is significant that the rules framed after 
the Code of 1908 have been made consistent 
with that Code, and a notice under Order 
XXI, rule 22, is no longer required to 
be issued upon an application for transmis- 
sion under section 39. We next pass on 
to the order made by the Master on the 
30th June 1903 on return of affidavit 
of service of the notiee under section 218: 
"Upon reading the notice and the affidavit 
of service, no cause being shown, let 
execution issue as prayed." The language 
of the concluding portion of this order is 
significant; what was prayed was transmis- 
sion of the decree, and what was actually 
done pursuant tn this order of the Master 
was, not the issue of any process of 
execution, but only a transmission of the 
decree on the 17th July 1908. Here 
again if we look to the substance of the 
matter, as we must do, we find that there was 
in reality no determination by the Master 
that the decree was still capable of execution. 
lt is further plain that the Master had 
no authority to make such a determination; 
for section 249 requires that the Court 
should consider the objection, if any, and 
deterinine whether the decree should or 
should not be executed. This is clearly 
a judicial act which cannot be delegated 


(19) 12 C. W. N.897. _ 
(20) 18 Ind. Cas. 973; 40 0. 215; 17 О, W. N. 895, 


610 
LALU SINGA v. SAHDEO SINGH. 


to а Master under section 637 of the 
Code of 1882, and it is worthy of note 
that although Rule 515 (A) invests the 
Master with power to order issue of a 
notice under section 248, it does not au- 
thorise him to give a decision under section 
9-49. It is, 1 think, incontestable that 
there was notin this case an order under 
section 249 by the Master, and that, 
if there was, the order must be treated 
as made without jurisdiction. My conclusion 
consequently is that upon the application for 
transmission of the decree under section 
223 a notice under section" . 48 could not 
properly be issued, that such notice, though 
issued, did not by itself operate as revivor 
of the decree, and that there was notin 
fact and could not in law be such a 
determination by the Master under section 
249 as would operate to revive the decree. 


It is not necessary to examine in detail 
the contention that Article 183 should be 
construed in the light of Article 182 and 
that whatever is sufficient to keep alive 
a deeree for the purposes of Article 182 
should be deemed suffieient for the purposes 
of Article 183. There is, in my opinion, no 
basis whatever for this contention; the 
scheme and scope of the two Articles are 
radically distinct, and no useful purpose 
would be served by an endeavour to 
amalgamate them or. to interpret the one 
by reference to the other. 


On these grounds, I agree that this ap- 
peal must be allowed with costs throughout, 
the order of Chaudhuri, J., set aside and 
the attachment cancelled. 

Carry, J.—I' agree for the reasons 
given by: the learned Chief Justice that 
the question referred to us should be 
answered in. the negative. I have nothing 
further to add. 

М. R. ОнаттввјвА; J.—I am also of the 
same opinion. 


Appeal allowed. 
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PATNA HIGH COURT. 
Sgcosp Civit Аррваг No. 2716: or 1915. 
July 10, 1916. 

Present; —Mr. Justice Roy and 
Mr. Justice Jwala Prasad. 

LALU SINGH AND OTHERS— APPELI,ANTS 

tersus 
SAHDEO SINGH AND OTHERS— 
— RESPONDENTS, 

Evidence Act (I of 1872), s. 82—Boundaries in 
document of title, recital of, admissibility of. 

Under section 32 of the Evidence Act a-statement 
of boundaries in documents of title is legal evidence 
in a suit between third parties, if the third parties 
are dead or outside the jurisdiction of the Court. 

Abdul АП v Syed Rejan Alt, 21 Ind, Oas. » 8; 19 
0. W. N. 469, distinguished. 

Saripalli Venkatarayagopala Raju v. Fota Narah- 
sayya, 26 Ind. Cas. 747; (1914) M. W.N!779; Abdullah 
v. Kunja Behari Lal, 12 Ind Cas. 149; 14 C. L.J. 
467; 16 O. W. N. 252; Immb Chamar v. Sridhar 
Panday, 13 Ind, Cas '20; '5 C. b. T. 7: 17702 W. М, 
10~ and Natwar v. Alkhu, 18 Ind. Cas. 752; 11 A. L. 
J. 189, followed. 

Ningawa у, Bharmappa, 23 В. 63, not approved. 

Second appeal from the de:ree of the 
Subordinate Judge, Chapra, dated the 28th 
July 1915. 

Mr. Rajindra Prasad, for the Appellants. 

Mr. Ram Prasad, for the Respondents. 

JUDGMENT. 

Roy, J.—The short point for decision 
in this ease is whether in documents of title 
the boundaries given of land, which has been 
the subject-matter of a transaction between 
third parties, are admissible in evidence if 
those third parties are dead or outside tlie 
jurisdietion of the Court. The case against 
this contention is Nzugawa v. Bharmappa 
(1), but this decision seems to have been 
dissented from in all the Courts in India save 
that of Bombay: Saripalli Venkatarayagopala 
Raiu v. Fota Narasayya (2 , Abdullah v. Kunja 
Behari Lal ‘81, as [mwit Ohamar v. Sridhar 
Panday (4) as Natwar у. Alkhu(5), a judgment 
of the Allahabad High Court, dated January 
17th, 1913. In all these cases if has been held 
that under section 32 of the Evidence Act a 
statement of boundaries in documents of title 
is legalevidence. I have had the advantage 
of seeing the judgment of my brother Atkin- 
son in Appeal from Original Dacree No 2104 
of 1914. None of the cases which E hive 

(1) 23 B. 63. 

(2) 28 Ind. Cas 747; (1914) M. WON. 779. 

(3) 12Ind.Cas. 149; 14 O. L.J. 497; 18 C. W. X, 
252. 

(4) 13 Ind. Cas. 120; 15 O. L. J 

1А 


7, 17 0. W. X, 193, 
(5) 18 Ind, Cas, 732; 1 oZ 


„1, J. 139, 
а 
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quoted was brought to his notice. The only 
case quoted was the contrary case of Abdul 
Ali v. Syed Rejan Ali (65, which dealt only 
with documents prepared in the course of liti- 
gation and not with transactions affecting 
title. Mr. Justice Atkinson said: "If the 
documents were documents of title, the boun- 
daries' described in them would be of value 
and importance and such documents would 
be admissible on a well-recognised principle.” 

The appellants’ contention that the docu- 
ments relied upon were not admissible in 
evidence must fail. 

The appeal is dismissed with costs. 

JWALA PRASAD, J.—I agree. 


Appeal dismissed, 
(6) 21 Ind. Cas. 618; 19 C. W. N. 465. 





LOWER BURMA CHIEF COURT. 
Сіті, MISCELLANEOUS APPLICATION No. 7 
or 1916. 

July 18, 1916. 

Present: —Mr. Justice Ormond and 
Mr. Justice Twomey. 
MAUNG SOK KYUN-—PLAINTIFF— 
APPLICANT 

Я Yversus 
MA SHWE YU AND ANOTEBR—- DEFENDANTS—— 
RESPONDENTS, 

Specific Relief Act (I of 1877), s. 42— Declaration, 
suit for—1ssue joined on maintainability of suit with- 
out consequential relief — Possession, addition of prayer 
for— Amendment! of plaint, right to, in appeal, when 
not made in Trmal Court. 

Where an issue as to the maintainability of a 
suit for declaration without consequential rolief is 
raised in the first Court and the plaintiff proceeds 
to trial without amending the plaint, he does so 
subject tothe risk of an adverse decision, and is 
precluded from asking for the amendment in 
appeal. [p. 612, col. 1.) 

Narayana v. Shankunni, 15 М. 255; 2M. L. J. 29 
and Raj ^araín Das v. Shama Nando Das Chowdhry, 
26 C.845 at p. 850; 4 С. W N 162, referred to. 

Abdulkadar v. Mahomed, 15 M. 15, distinguished. 

Mr, Leach (with him Mr. Harvey), for the 
Applicant. 

Mr. Lentagine. for the Respondents. 

JUDGMENT.—Thbis is an application to 
us to review our judgment, on the ground 
that we were wrong in not allowing the 
plaintiff to amend his plaint when the case 
was before usir appeal; and that the decision 
cited by us in Ohokalingapeshana Naicker v. 
Achiyar (1) has not been treated as sound 
law in subsequent decisions, The learned 


(1) 1 M. 40, 
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Counsel refers ua to the case of Adulkadar v. 
Mahomed (2). But in that case the question 
whether the suit for a declaration was 
maintainable without asking for further 
relief, was first raised in the Appellate Court 
and in the caseof Narayana v. Shankunni 
(3), whieh was decided a few months after 
the previous case and by the same Judges, 
the plaintiffs were not allowed to amend 
their plaint on appeal, because the objection 
had been taken and an issue framed in the 
original Court as to the maintainability of 
the suit, In this case the plaintiff obtained a 
declaratory decree in the original Court, 
but the Appellate Court dismissed the 
suit on the ground that consequential 
relief was not asked for. And the case 
of Raj Narain Das Vv. Shama Nando Das 
Chowdhry (4) is another authority to show 
that the Appellate Court will not allow such 
an amendment to be made in tke plaint on 
appeal when the maintainability of the suit 
under section 42, Specific Relief Act, has 
been questioned in the first Court. 

At the hearing of this application for 
review it was discovered that in the diary on 
ihe 2nd November 1911, the Distriet Judge 
had recorded, “T see no necessity for a release 
or any other form of consequential relief, and 
I think that the additional Rs. 10 stamp is all 
that is necessary"; —learned Counselsuggesis 
that that entry was calealated to lead the 
plaintiff's Advocate in the Court below to 
think that he had obtained a decision that it 
was not necessary for him to ask for possession 
as a consequential relief, But it is clear 
that the observations of the Judge had refer- 
ence merely to the plaintiffs amendment 
when he asked for a second declaration, viz, 
that the mortgage is void, and it was contend- 
ed that the plaintiff should ask, as consequen- 
The issue as 
to possession was subsequently gone into and 
determined, and that issue was raised solely for 
the purpose of determining whether the suit 
was maintainable withont a prayer for posses- 
sion or not. And even if the District Judge's 
observations of 2nd November 1911 are 
taken to be a decision ix the plaintiff's favour, 
the ease reported as Narayana v. Shankunat 
(3) is an authority to show that the Appellate 


(2) 15 M. 15. 
(8) 15 M. 255; 2 M. L, J, 29. 
(4) 26 C, 845 at p. 850; 4 C, W. N, 162, 
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Court should not allow the amendment. The 
objection under section 42, Specific Relief 
Act, in the present case was raised in the 
first Court, an issue as to possession framed 
and that issue was tried and decided adverse- 
ly to the plaintiff. And when an issue is 
framed as to the maintainability of the suit, if 
the plaintiff proceeds without amending his 
plaint, he does so subject tothe risk of an 
adverse decision. This application is, there- 
fore, dismissed with costs, three gold mohurs. 


Application dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decres No. 1174 
or 1915, 

July 12, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justiee Newbould. 

NABIN CHANDRA NATH AND OTHERS— 

. Derenpants Nos. 1, З AND 4—APPELLANTS 

* versus 
DEBENDRA MOHUN MUKHOPADYA AND 
OYHERS—PLAINTIFF AND pro forma DEFENDANTS 


— RESFONDENTS, 
Evidence Act (I of 1872), s. 92 (2)—Hatchita silent 
about interest —Evidence of rate of interest, admissibility 


"In a claim based on a hatehita or au informal 
memorandum of a loan, which is silent as to interest, 
parol evidence of the rate of interest contracted as 
between the parties is admissible under section 92 (2) 
of the Evidence Act. [p. 618, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Ist Court, Dacca, dated the 
22nd February 1915, affirming that of the 
Munsif,3rd Court, Munshigunj, dated the 
13th July 1914. 

FACTS material to this report are as 
follows:— 

The appeal arose out of a suit brought on 
a hatchita for the recovery of Rs. 600 
alleged to have been borrowed by the 
defendants-appellants with interest at the 
rate of 1 рег tent. per mensem. Plaintiff's 
case was that the defendant No. 1, the eldest 
of the four brothers (defendants Nos, 1 to 4), 
as karia of the family borrowed from the 
plaintiff Hs. 600 for their joint business and 
executed a note of hand in the khata of the 
plaintiff. Defendants Nos. 1, 3 and 4 denied 
their liability under the alleged Aatehata, 
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and also their liability to pay any interest as 
the hatchita did not provide for the payment 
of interest. The lower Courts decreed the 
plaintiff’s suit against all the defendants with 
interest at the rate of 1 per cent. per mensem. 
The lower Appellate Court in allowing 
interest observed that the hatchita did not 
provide for the payment of any interest, but 
when the defendants used the plaintiff's 
money the plaintiff was entitled to get'com- 
pensation in the shape of interest at a reason- 
able rate, viz. 1 per cent. per mensem. It 
further found thata witness of the plaintiff 
swore that all the defendants had agreed to 
pay interest at that rate. 


Babu Brojendranath Chatterjee (with him 
Babu Kali Das Sen), for the Appellant.—The 
lower Appellate Court was wrong in allow- 
ing interest at the rate of 1 per cent per 
mensem in the absence of any stipulation for 
the payment-of interest in the katchita in suit. 
Money was advanced to the defendants for 
the purpose of benefiting the plaintiff him. 
self, viz., for the opening of a shop in the new 
bazar started by the plaintiff. Moreover, under 
the provisions of the Interest Act (XX XII of 
1839) the plaintiff cannot claim any interest. 
See Kamalammal v. Peeru Meera  Levvai 
Rowthen (1). There is no law that interest is 
payable on every sum of money taken as a loan. 
Loan ean be made with or without interest. Of 
ecurse, payment of interest is an important 
element in a contract of loan. But here 
although the contract was reduced into writ. 
ing ib was silentas tointerest. This, there- 
fore, must have been made intentionally. If 
that be so, no interest on the principal 
can beclaimed. Promise to pay interest may 
also be implied by usage, but no usage has 
been proved. 


[D. Caarrerser, J.—But a witness of the 
plaintiff swore that the defendants had 
agreed verbally to pay interest. | 

But under section 92 of the Hyidence Act 
such oral- evidence is not admissible, because 
that would be varying the terms of the соп. 
tract:  uchm: Chand Jhowar v. Hemendra 
Prasad Ghosh(2), Makbul Ali v. Ali Ahmad(8), 
Kullar Roy v. Ganga Pershad Singh (4) and 


(1) 20 M. 4S1; 7 M. L. J. 268. 

(2) 26 Ind. Cas 935; 18 C, W. N. 1280. 
(3) 18 Ind. Саз. 80; 40 C. 514. 

(4) 330.998, : 
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Kamalammal у. Peeru Meera Levvat Rowthen 
(1) ` x 

[D. ОналттЕндЕЕ, J.—ls not such oral 
evidence admissible under proviso (2) to 
section 92? | . 

No. Such evidenoe does not come within 
the purview of proviso (2) to section 92: 
Luchmi Ohand Jhowar v. Hemendra Prasad 
Ghosh (2). 

Moreover, а hatchita comes within the defini- 
tion of a promissory note as given in the 
Negotiable Instruments Act. So even if 
interest be allowed, then under section 80 of 
that Act the plaintiff cannot get interest at 
more than 6 per cent, per annum. 

[Newsoucs, J.— Is a hatchita a promissory 
note? There is no undertaking to repay. 

A hatchita is a handnote, and being a 
handnote 16 isa promissory note. It cannot 
be a bond, because a bond requires ad valorem 
stamp. The words “I borrow" show by 
implication the promise to repay the amount 
when demanded. If the plaintiff’s case be that 
there was no undertaking to repay, then the 
plaintiff cannot get any decree on this katecheta. 

Under the above circumstances, even if in- 
terest be allowed, the plaintiff can get interest 
only from the date of the suit and that at the 
rate of 6 percent. per annum. 

Babu Amarendra Naih Bose (with him Babu 
Sarat Chandra Dutt), for the Respondents, 
not called upon. 

JUDGMENT,.—The hatchita in dispute in 
this case is an extremely informaldocument. It 
is virtually а mere memorandum of the loan. 
Evidence was, therefore, rightly admitted to 
show the rate of interest’ under section 92, 
sub-section (2) of the Evidence Act. 

This appeal is dismissed with costs. 

Appeal dismissed. 





BOMBAY HIGH COURT. 
S&gooxp Огун, APPrAL No. 196 or 1914. 
August 28, 1916. 
Present:—Mr. Justice Beaman and 
Mr. Justice Heaton. 
GULABCHAND BALARAM MARWADI 
— DEFENDANT No, l— APPELLANT 
VETSUS 
NARAYAN RAMA—P atntivr— 


RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Arts, 62, 66, 97, 


115 — Suit to recover money paid on consideration which 
К 


‘ails. 

In September 1908, defendant No, 1 contracted 
with plaintiff, for о certain sum, to procure from 
defendant No. 2 a reconveyance of certain 
property to the plaintiff. Defendant No. 2 conveyed 
that property, in November 1908, to a third person. 
In January 1912, plaintiff sued defendant No. 1 to 
recover the sum paid by him: 

Held, that, even assuming» that the suit foll under 
Article 97 of the Limitation Act, it was barred by 
time. [p. 614, col. 1.] 

Second appeal from the decision of the 
first class Subordinate Judge, Sholapur, in 
Appeal No. 226 of 1912, confirming the 
decree passed by the Subordinate Judge, 
Akluj, in Civil Suit No. 6 of 1912, 


Messrs, V. D. Lémayeand S. R. Gokhale, 
for the Appellants. 

Mr. B. V. Desai, for the Respondent, 

JUDGMENT.—In our opinion the suit 
is clearly time-barred. Adopting the view 
of the lower Court, and that is admittedly 
the view most favourable to the plaintiff, 
that the suit is governed by Article 97, we 
should still be as sure that it was time- 
barred. 

The admitted facts are that this agree- 
ment, whatever its true nature may have 
been, was entered into between the plaintiff 
and the defendant No. 1 in September 1908. 
Adopting, again, the plaintif)s case, the 
agreement was of this nature. The plaintiff 
had paid the defendant the money which he 
now seeks to recover in consideration of the 
defendant procuring for the plaintiff are-con- 
veyance of certain property which had been 
sold under a Court decree in 1904. The 
nominal purchaser at that Conrt-sale was 
the defendant No. 2, and the plaintff’s case 
is that the defendant No. 1 was the real 
purchaser, the defendant No. 2 being only 
his creature. That being the nature of the 
agreement, it is common ground that the 
defendant No. 1 did not procure a conveyance 
to the plaintiff from the defendant No. 2, 
but that in November 1908 the defendant 
No. 2 conveyed the property to an outsider 
called Vithal Narhar. The defendant's case 
was that Vithal Narhar was merely a be- 
namidar for the plaintiff. If that саве were 
true, then the defendant would have ful- 
filled his obligation and the present claim 
would have no foundation whatever. That 
part of the defendant’s case has been dis- 
belicved by the Courts below and we ассер& 


б14 
MARDHAN 0. МАМ CHAND. 


their view. The position then is that the 
defendant No. 1 having contracted with the 
‘plaintiff for a price to procure from the 
defendant No. 2 a re-econveyance of certain 
property to the plaintiff in September 1903, 
the defendant No. 2 conveys that property 
in November 1908 to Vithal Narhar. 
These facts were all known to the plaintiff, 
who almost immediately prosecuted the 
defendant No. 1 for cheating in respect of 
this transaction. That complaint was start- 
el in ‘December 1908. It is, therefore, 
quite clear that if the suit falls under auy 
of those Articles upon which the defendant 
No. 1, appellant here, relies, it must be time- 
barred. Itis equally clear that it must be 
-time-barred if the suit falls under the Article 
—and the only Article—upon which the 
plaintifi-respondent relies. The Courts below 
have viewed the continuance of the plaintiff's 
possession between September 1908 and the 
'22nd of July 1911, when Vithal Narhar 
took possession, as an existing consideration 
for the contract of September 1908. But, 
on the facts we have stated, this is clearly 
wrong. The moment there was a con- 
veyance to Vithal Narhar, whatever posses- 
sion the plaintiff was allowed to retain, 
must have been on sufferance and by the 
‘grace of Vitbal Narhar. The defendant 
No. 1 could have had nothing to do with it 
Nor could that be regarded as consideration 
flowing from him, and the plaintiff must 
have been perfectly aware of that fact. 

In whatever light, then, this transaction 
be regarded, we have no hesitation in say- 
ing that the conclusion arrived at by the 
lower Appellate Court on the issue of limita- 
tion was wrong. The present suit is time- 
barred and mast be dismissed with costs 
throughout, 


Appeal allowed; uit dismissed. 





PUNJAB CHIEF COURT. 
Seconp Ситт, Appga. No. 1402 or 1915. 
March 15, 1916. 
Present; —Mr. Justice Rattigan. 
HARDHAN-—PLAINTIFF — APPELLANT 
tOrstus 
МАМ CILAND AND OTHERS— DEPaNDANTE — 


RESPONDENTS. 
Lunitation. Act (IX of 1008), s, 6—4 peat —Delay iw 
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presentation —Sufficient cause—Discretion of Court to 
grant or refuse time—Appeal, second – Iinterference with 
discretion. i 


Where a Court of Appeal, in the exercise of its 
discretion and after a careful consideration of the facts 
before it, has refused to excuse delay under section 
5 of the Limitation Act, the Chief Court will 
not interfere with such discretion. [р. 615, col 1.) 

Hamid Ali v Gayadin, 26 A. 327; A.W. N (1904) 23 
and Kichilappa Naickar v. Ramanujam Pillui, 25 M. 
186, reterred to. 


Second appeal from the decree of the 
District Judge, Hissar, dated the 12th 
March 1915. 


Bakshi Tek Chand and Pandit Nanak Chand, 
for the Appellant. = 


Messrs. Oertel and Lakshami 
the Respondents. 


JUDGMENT.—Plaintiff’s appeal to the 
lower Appellate Court has been dismissed аз 
barred by limitation. His suit was dismissed 
with costs by order of the Subordinate Judge, 
dated the 31st of August 1914, and an appeal 
was presented to the District Judge on 
the 4tb of November 1914, т. e., 54 days after 
the date of the decree. 


Narain, for 


Under Article 1520f the Limitation Act, 
the appeal to the District Judge should have 


` been preferred within 30 days of the date 


of a decree, but it was urged before the 
District Jadge that an extension of time 
should be allowed under section 5 of “the 
Limitation Act, Inasmuch as the appellant 
апа his legal advisers had made a bona fide 
mistake in supposing that thelaw of limita- 
tion laid down in section 44 of the previcus 
Punjab Courts Aet had not been affected 
by the enactment of the Punjab Courts Aot, 
ILE of 1914, now in force. Inasmuch аз 
seven days were occupied in obtaining copies 
of the judgment and decree of the Sub- 
ordinate Judge, the appeal would have been 
in time had it been presented to the 
Divisional Judge under the former Punjab 
Courts Act, but under the new Act it is 
obviously barred unless the Court is prepared 
to hold that there was "sufficient cause" 
for the delay. The Distric Judge has осоп. 
sidered the matter carefully and has come 
to the conclusion that no case was made out 
For extending the period of limitation. 

lam asked on second appeal to interfere 
with the exercise of the learned Judge’s 
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discretion, because there was considerable 
doubt in the minds of legal practitioners as 
.to whether the old law of limitation had been 
abolished or not. I cannot agree that this 
is апу reason why I should interfere with 
the order of the District Judge. It is impos- 
sible to say that he has exercised his 
discretion arbitrarily or unreasonably, and 
it was for him to decide. whether he would 
.grant the extension of time or not [see 
Hamid Ali v. Gayadin (1) and Kichilappa 
Naickar v. Ramanujam Pillai (2 |. 

It is immaterial what view I should myself 
have taken had L been inthe position of tha 
District Judge, for itis only in those cases 
whereit can be held that he has exercised 
his discretion unreasonably or without 
proper consideration of the facts before him 
that this Court is justified in interfering. 

I accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


(1) 26 A. 827; A. W. N. (1904) 23. 
(2) 25 M. 166. 


CALCUTTA HIGH COURT. 
Ст, Rute No. 1090 or 1915. 
August 22, 1916. 
Present: —M v. Justice Teunon and 

. Mr. Justice Smither. 
SARAT CHANDRA BASU-—PLAUTIFF— 
Ё PETITIONER 
versus 
Sreemati SWARNOMOYE GHOSE AND 
OTHERS—-Pro forma ОЕРЕХрАХТЗ-- ОРРОЅІТЕ 
PARTY, 

Court Fees Act (VIL of 1870), s.7, para. IV, els. (c) 
and (d — Suit for declaration of title to land comprised 
in defendant's miras patta—Faluation for purposes 
of jurisdiction. 

For the purpose of jurisdiction, a suit for declara- 
tion of title to land in plaintiff's possession and 
for a perpetual injunction against the defendant, 
who resists tho plaintiff's claim on the strength of 
a miras patta which includes tho land, is to be valued 
at the market value of the Jandactually in suit (aud 
not at the market value of the whole area comprised 
jn the miras patta, although the decision of the suit 
in the plaintiffs favour would have the effect of 


setting aside the miras patta asa whole). [p. 6 7, 
col 1. 
Rule against the order of the Subordinate 


Judge, Faridpur, in Miscellaneous Appeal 


No, 117 of 1914. 
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FACTS material to the report will appear 
from the arguments and the judgment. 

Babu Asta Ranjan (these, for the Peti- 
tioner.—The suit was for a declaration of title 


“to the land in suit as well as for perpetual 


injunction. The learned Munsif held that 
the value of the property in suit covered by 
the documents sought to be declared void 
being Rs. 4,000, z.e., being in excess of his 


pecuniary jurisdiction, hecould not decide the 


suit, so he returned the plaint for presentation 
to the proper Court. Onappeal, the Appel. 
‘late Court confirmed the decision of the 
Munsif. Hence this Rule was obtained by the 
-plaintiff- petitioner. 


The plaintiff having had the possession 
of the property did not want to recover posses- 
sion, but he simply wanted to have his 
title to the lands in suit declared and a 
perpetual injunction, because he was from 
time to time disturbed in his possession by 
the opposite party. 


The whole suit was valued at Rs. 163. 
The consequential reliefs prayed for in the 
plaint have been distinctly and specifically 
valued. For declaration of title Rs. 10 
Court fee and for consequential reliefs ud 
valorem Court-fees have been paid accord- 
ing to the provisions of the Court Fees Act, 
section 7, paragraph IV, sub-clause (c), and 
Article 17, Schedule IL. The learned Munsif 
ought to have accepted the.plaint and he has 
acted illegally in returning the plaint. See 
Ganesh Bhagat v. Sarada Prasad Mukerjee 
(1), Phul Kumari у. Ghanshyam Misra (2), 
Hari Sankar Dutt v. Kali Kumar Palru (3) 
(the facts of the latter case exactly tally with 
the present case), Bijoy Gopal Mukerji v. 
Krishna Маһ Debi (А). 


Dr. Sarat Chandra Basak (with him Babus 
Chandra Sekh r Sen and Manmotha Nath Roy), 
for the Opposite Party.— The plaint was 
returned under Order VII, rule lO of the 
Civil Procedure Code. Under Order XLIII, 
rule 1, clause (а), of the Civil Procedure Code, 
the plaintiff: has a right of appeal against 


(1) 80 Ind. Cas. 111; 42 C. 370; 19 C. W. N. 895, 

(2) 35 С. 202. P. C.); 12 C. W. N 163; 35 I. A. 22; 
10. L. J 36; БА. L. J. 10; 17 M.L J.618 2 M, L, T. 
506; 10 Bur L. R. 1; 14 Bur. L. R. 4I. 

(8) 32 C. 734; 9 C. W. N. 690. 

(4) 34 0. 329; (Р C.) 9 Bom. L R.602; 11 C. W. 
N. 424; 5 C. L.J. 334; 2 M. L. Т 133; I7 М, L. J. 154; 
bA. L. J. 920; 341. А. 87. 
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the order returning the plaint. So unless 
the plaintiff can show that the Appellate 
Court has not exercised а jurisdiction 
vested in it by law he can get no relief 
on an application under section 115, Civil 
Procedure Code. 

Upon the prayers in the plaint it cannot 
be said that the Munsif had jurisdiction to 
try the suit. It is distinctly prayed that 
the miras and dar-miras leases be declared 

-null and void. The plaintiff has put a 
nominal value although the property in dis- 
pute is worth not less than Rs. 4,000. The 
lower Courts are right in holding that the 
value of the property in suit covered by the 
miras and dar-miras palta sought to be set 
aside should be the value of the suit. By 
instituting the suit in the Munsif’s Court the 
plaintiff means to oust the jurisdiction of 
the High Court from entertaining a regular 
appeal. 

[Teonoy, J.—In a declaratory suit in 
respect of property valued at Rs. 4,000 the 
consolidated Oourt-fee payable is Rs. 10, 
but can the suit be instituted in the Court of 
the Munsif?] 

No. The suit should be tried in the Court 
of the Subordinate Judge. 

As regards the valuation of a suit for de- 
claration as well as for” injunction reference 
may be made to Raj Krishna Dey v. Bepin 


Behary Dey (5). See also  Musammat 
Bibi Umatul Batul v. Musammat Nanji 
Koer (6), Krishna Das Таһа у. Hari 


Oharan Banerjee (7) and Mohendra Sundar 


Thakur у. Dinobandhu Thakur (8). In these 
cases the authority of the case of Phul 
Kumari v. Ghanshyam Misra (2) has 


been donbted, and it has also been held that 
the plaintff cannot fix the value of the suit 
arbitrarily. * In the majority of the above 
cases the learned Judges have dissented from 
the view taken in Harz Sankar Dutt у. Kali 
Kumar Patra (8). See also Ganapati v. 
Chathu (9) and Edward Dalglish v. Ramdhari 
Sahu (10). 

Babu Ааа Ranjan Ghose, in reply. The 

(5) 17 Ind. Cas. 162; 40 O, 245 at p. 249; 16 C. L. J. 
194; 17 C. W. N. 591. 

(6) 11 O. W. N. 705; 6 C. L. J. 427. 

p 10 Ind. Cas. 865; 15 C. W. N. 828; 14 C.L. J, 
47. 
(8) 21 Ind. Oas. 771; 19 C. L. J. 15. 
(9) 12 M. 223. 

(10) 4 O, L, J. 509, 
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principle laid down in Bijoy Gopal 
Mukerji v. Krishna Mahisht Debi (4) and 
Ganesh Bhagat v. Sarada Prasad Mukerjee 
(1) supports the plaintiff’s case. Raj Krishna 
Dey v. Bepin Behary Dey (5) does not 
apply to this case, 


JUDGMENT.—In the suit out of which 
this Rule arises the plaintiff, as the owner in 
possession, sued for declaration of title, 
damages in respect of certain acts of trespass 
aud an injunction. He valued:the reliefs 
sought at Rs. 160, namely Rs. 95 in respect 
of the injunction and Rs. 65 by way of 
damages. 

Both Courts below have held that the 
valuation of the suit should be the market 
value of the land to which it relates and as 
they have found this value to be Rs. 4,000, 
they have held that the suitis not triable 
in the Court of the Munsif. 


It appears that the plaintiff's immediate 
predecessor wasa lady. According to the 
plaintiff she had a limited interest, while 
the defendants apparently resist plaintiff's 
claim on the strength of a miras paita executed 
by her. 

Both the Courts below appear to have 
supposed that the decision in. this suit 
would have the effect of setting aside the 
miras patia as a wholé and in valuing the 
suit have, therefore, taken the value of the 
whole area comprised in the patta, while 
the suit in fact relates to but a small portion 
thereof. The plaintiff who is the petitioner 
before us contends that for the purpose of 
jurisdiction he has correctly valued the suit 
in accordance with the provisions of the Court 
Fees Act, section 4, paragraph IV, clauses 
(c) and (d , and in support of his contention 
cites the сазе reported as Hart Shankar 
Dutt v. Kali Kumar Patru (3) also the cases 
reported as Ganesh Bhagat v. Sarada Prasad 
Mukerjee (1) and Phul Kumari v. Ghanshyam 
Misra (2). 

In support of the view taken by the 
Courts below the opposite parties have 
cited a number of cases, of which the case 
of Musammat Bibi Umatul Ваіш v. Musammat 
Namni Koer (6) may be taken as an example, 

It is difficult to reconcile the two sets 
of authorities, but itis unnecessary in the 
present case to do so or to say which, in 
our opinion, should be followed.. Here the 
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land actually in suit bas not been valued 
and there isno reason to suppose thatthe 
value thereof exceeds Rs. 1,000. 

We, therefore, set aside the order of the 
Munsif and of the Subordinate Judge now 
in question and return the plaint to the 
Munsif to be admitted, and the suit heard 
and determined on the merits. 

The Rule is accordingly made absolute. 
The costs, hearing-fee two gold mohurs, 
to be costs in the case. 


Rule made absolute. 


MADRAS HIGH COURT. 
Civi, MISCELLANEOUS APPEALS Nos. 265 AND 
266 or 1915. 
August 14, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
Тнв SOUTH INDIAN MILLS COMPANY, 
Lrp., BY 175 MANAGING DIRECTOR, 
T. SRIMAN KANTHIMATHINATHA 
PILLAI— RESPONDENT—À PPELLANT 
versus 
Raja Bahadur SHIV ALAL MOTILAL, 
BY AGENT GOVINDALAL PITHIE— ' 


Peritioner— RESPONDENT. 

Companies Act (VI of 1882), ss. 187, 141—Order 
for winding up of Company, effect of—Official Liqui- 
dator, appointment of Appeal, whether lies. 

After a winding up order the Directors of a Com- 
pany cease to be such and the Managing Director 
has, therefore, no locus standi to appeal againgt 
an order appointing an Official Liquidator for the 
winding up of the Company or an order refusing 


re- hearing of the appointment proceedings. [p. 617, 
col. 2.] 
Fowler v. Broad’s Patent Night Light Оо, 


(1893) 1 Oh. 724; 62 L. J. Ch. 378; 8 В. 295; 68 L. T. 
676; 41 W. В. 247; Measures Brothers, Limited v. 
Measures, (1910) 1 Oh. D. 336; Madrid Bank v. Bayley, 
(1866) 2 Q. B. 37; 8 В. & 8. 29; 36 L. J. Q. В. 15; 15 
L. T. 292; 16 W. R. 159 and In re Diamond Fuel Co., 
(1879) 13 Ch. D. 400; 49 L. J. Ch. 801; 41 І.Т. 573; 
28 W. R. 309, referred to, 


Appeals against the orders of the District 
Court, Tmnevelly, in I. A. No. 582 of 1915 in 
О. P. No. 116 of 1911 and І. A. No. 566 
of 1914 in Ње said О. P. No. 116 of 1911, 
respectively. 

Mr. S. T; Srinivasa Gopalachariar for the 
Appellant, 


Mr. M. D. Devadoss, instructed by Messrs. 
Short, Bewes & Co., for the Respondent. 


JUDGMENT.—The appeal against Order 
No. 266 of 1915 is against an order appoirt- 
ing an Offieial Liquidator for the winding 
upof a Compauy. Appeal against Order 
No, 265 of 1915 is against the lower Court's 
order refusing a re-hearing of these appoint- 
ment proceedings. Both the appeals purport 
to be preferred by the Company through its 
Managing Director. There is a preliminary 
objection to them that the Company, having 
been orderded to be wound up and the 
winding up order having been confirmed 
by this Court, neither the Company nor 
its Director can prefer such appeals. 


The objection is, in our opinion, valid. 
Section 141 of Act VI of 1882, under which 
the proceedings took place, provides that, 
afteran order for winding up has been made, 
until an Official Liquidator has been appoint- 
ed, all the property of the Company 
shall be deemed to be in the eustody of the 
Court. Section 137 provides that the 
winding up order shall be deemed to ba notice 
of discharge to the servants of the Company, 
except (what is notin question here) when 
the business of the Company is continued, and 
accordingly the employment of the Managing 
Director had ended before the appeal was 
filed by him inthis case. The general principle 


that Directors cease to be such and cannot 


institute proceedings for the Company after 
the winding up order, is recognised in 
Fowler v. Broad’s Ptaent Night Inght Co. 
(1) and Measures Brothers, Limited v. Measures 
(2), the special exceptions in favour of 
their appointments continuing for the 
purpose of appealing against the winding up 
order and for the enforcement of their 
liability, which are recognised in Madrid 
Bank v. Bayley (3) and In re Diamond Fuel 
Oo. (4) and Halsbury on the Laws of 
England, Volame 5, page 420, being 
irrelevant in the present connection. - The 


(1) (1893) 1 Ch. D. 724; 62 L. J. Ch. 378; 3 R. 295; 
68 L. T. 576; 41 W. R. 247. 

(2) (1910) 1 Ch. D. 386. 

(3) (1866) 2 Q B. 87; oe & 8.29; 36 L. J. Q. B. 15; 
15 L. T. 292; 16 po RI 

(4) (1879) 13 C b. D p^ 49 L, J. Ch. 301; 41 L, 
T. 673; 28 W. R, 809. 
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Managing Director’s appointment according- 
ly had ceased, when he proposed to appeal, 
as such, on behalf of the Company. The 
appeals have, therefore, been preferred by 
no competent person. They are dismissed 
with costs payable by:thə Managing Director 
‘personally. 
Appeals dismissed. 
V.R.P. 


PUNJAB CHIEF COURT. 

Cryin Revision Petition No. 1678 or 1912. 
November 11, 1915. 
Present:—Mr. Justice Chevis and 
Mr, Justice Le Rossignol, 
MILAWA RAM — DEEENDANT— 
PETITIONER 
versus 
PEOPLE'S BANK or INDIA—PrAINTIPP— 


RESPONDENT. 

Companies Act (VIof 1882), s. 186- Stay of suit 
after order for winding wp—Revision in сазе in 
which Company is plaintiff, whether proceeding 
against Company. 

The object of section 136, Companies Act, is to 
prevent all litigation against a Company which is 
being wound up, except with the consent of the 
District Judge, and all proceedings in which the 
‘Company is either a defendant ora respondent are 
“proceedings against the Company. 
.  Therefo:o, a revision against a Company, in a case 

in which it is the plaintiff, cannot bo proceeded with 
against the Company, after an order has been made 
for its winding up, without the leave of the District 
Judge. 

Petition, for revision of the decree of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated the 27th August 1912. 

Mr. Kanwar Narain, for the Petitioner. 

“Messrs. Herbert and Madan Gopal, for the 
Respondent. 

JUDGMENT.—Two points were referred 
‘to this Bench by the Single Bench. 

Of these, that bearing on the necessity for 
the Official Liquidator to obtain the leave of 
the District Judge to defend the present 
yevision is decided by the production of the 
necessary permission. 

The remaining point is whether this revision 
cannot proceed unless and until the petitioner 
obtains the sanction of the District Judge, 
whether in fact this revision is a proceeding 
against the Company in ‘liquidation within 

meaning of section 186 of Act VI of 1859, 
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For the petitioner it is contended that a 
revision is a mere continuation of suit, that 
the suit was bronght not against the Com- 
pany but by the Company against peti- 
tioner, and, therefore, section 136 of the 


. Act does not apply. 


We are unable to accept this contention; 
the present proceeding is a revision, but a re- 
vision is no essential or inevitable portion of a 
suit, and we can find uo authority for holding 
that a suit and a revision are synonymous 
terms, 

In this case the suit was by the Company; 
the revision, however, is against the Company 
and we held thatit is a proceeding against 
the Company within the meaning of the ` 
section. 


It isa proceeding intended to wrest from 
the Company the decree obtained by it in 
the Courts below, a decree which but for the 
present revision would establish the Com- 
pany’s title in the property in dispute. The 
present revision is a proceeding against the 
Company to defeat that title. 

The object of section 136 is to prevent -all 
litigation against the Company except with 
the consentof the District Judge, and all 
proceedings in which the-Company is either a 
defendant or a respondent are proceedings 
against the Company. 


Our finding is that before this revision 
ean proceed, the petitioner must obtain the 
-sanction of the District. Judge. 

With this finding, we return the case to the 
Single Bench. The costs of this hearing 
sball be allotted as that Bench may direct. 

Case returned, 


BOMBAY HIGH COURT. 
APPLICATION IN ORIGINAL Отуп, Suir No. 347 
or 1912. 

August 22, 1916. 
Present;—Mr. Justice Macleod. 
LAXMIBAI AND OTHERS— PLAINTIFES 
versus 
HUSAINBHAI AHMEDBHAiI AND OTHERS 


— DEFENDANTS. 

Mortgage, suit on Decree—Accounts Commissioner, 
power of, to decide questions of law—Jurisdiction of 
Court—High Court Rules (Original Side), vv. 897, 
399, Í 
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A Commissioner appointed by the High Court is 
entitled to decide questions of law while taking ac- 
counts, and itis not open to any of the parties 
to the reference to ask the Judge to give his 
opinion on any such question which arisesin the 
taking of accounts. 16 is desirable that tho Com- 
missioner should deal with such questions, and parties 
objecting to his decision should proceed in the ordi- 
nary course by filing exceptions to his report. [p. 
6:0, col. 2.] 

Mr. Desaz, for the Plaintiffs. 


Mr. Strangman, for the Defendants. 
JUDGMENT.—In this suit a decretal 


order of reference to Commissioner was 
made on the 7th November 1913 to take 
the following accounts, viz, an account of 
what was due by the plaintiffs to the 
‘defendant for priooipal and interest on the 
‘mortgage mentioned in the pleadings on the 
basis of the findings on the issues therein 
from 28га October 1880, and it was directed 
that in such account the defendant should be 
debited with all the rents and profits accru- 
ed from the property mentioned in the 
pleadings and the  sale-proceeds of апу 
machinery or building materials sold by 
him and be given credit for all costs and 
expenses properly incurred by him in 
maintaining the said property or working the 
said mills. 

The first defendant died after the said 
order was made and the present 6th and 
7th defendants are the Receivers appointed 
in Suit No. 930 of 1914 for administration 
of the estate. The Receivers brought inan 
‘account of the mortgage-debt and filed it 
before the Commissioner. The account 
showed a balance of Rs. 16,73,072.2.0 
due to the estate. The plaintiffs filed objec- 
tions which amounted to Rs. 21,90,392-2.1. 
Out of these, objections against the original 
defendant having paid ground rent in 
respect of the mortgaged property alone 
amount to Rs. 3,69,492.8-0. Objections 
against the payment of insurance premia 
amount to Rs. 30,467-8-3. 

The 6th and 7th defendants objected to 
the Commissioner hearing these objections, 
on the ground that there was no dispute as to 
the amount paid by the original defendant by 
way of rent and insurance and the question 
whether the original defendant could have 
credit for the payments was a question 
wholly of law or of mixed law and fact and 
should be determined by the Judge who tried 
the case. 
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The Commissioner, however, expressed the 
opinion that under the said reference he 
had power to go into the questions even 
though they involved questions of law or of 
mixed law and fact. Whereupon defendants 
Nos. 6 and 7 moved before me for an order 
that directions should be given to the 
Commissioner that it was not open to him to 
determine the objections of the plaintiffs in 
the accounts brought in by the 6th and 7th 
defendants, challenging the right of the 
original defendant to have credit in the 
account for ground-rent and insurance premia 
paid by him,.and that the decretal order of 
not give him any power 
authorising him to decide the said questions 
and, in the alternative, that, if in the opinion 
of the Courtit was still open to the plaintiffs 
to raise the objections, the sameshould be tried 
by the Court. 


It is admitted that there is no precedent 
in this Court for such an application. Rule 
397 of the High Court Rules provides that 
“The Commissioner shall be at liberty, upon 
the application of any party interested, to 
make a separate report ог reports from time 
to time as to him shall seem expedient.” 
Rule 399 provides that “The Commissioner, 
if he thinks fit, shall make a special report 
concerning any matter or thing arising in or 
about the matter referred to him, in order that 
the opinion of the Court may be taken 
therein.” But unless the Commissioner makes 
a special report under one of these rules, in 
the ordinary course he proceeds with the 
reference and makes his final report in the 
matters referred to him, 


It cannot be seriously contended that the 
Commissioner is not entitled to decide 
questions of law which may arise while 
taking the accounts. It is impossible for 
the Court while giving directions for the 
taking, for instance, of a mortgage account, 
to decide all questions of law, since many 
such questions do not arise until the accounts 
are filed, as in this case, where the mort- 
gagee in possession claims that he is entitled 
to be given credit for certain costs and 
expenses as properly incurred by him in 
maintaining the mortgaged property, It 
must often happen, as in this case, that the 
Commissioner cannot arrive ata conclusion 
without deciding questions of law. 
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Mr. Strangman, however, on behalf of the 
6th and 7th defendants, has asked me to 
adopt the same practice as is prescribed by 
the Rules of the Supreme Court. Order 
LV of those rules is headed ‘Chambers 
in the Chancery Division", and under rule 
69 "Any party may, before the proceedings 
before the Master are coneluded, take the 
opinion ofthe Judge upon any matter arising 
in the course of the proceedings without any 
fresh summons for the purpose.” On page 
974 of Volume XXXVI of the Solicitors 
Journal there is & note relating to an un- 
reported case, in which an order was made 
by the Judge expressing an opinion under 
rule 69 as to the principle on which a claim 
against an estate should be dealt with by 
the Chief Clerk. Ап appeal having been 
filed against this order, no order was made 
on the appeal, but that was to be without 
prejudice to the right of the appellants to 
raise, upon summons to vary the Chief 
Clerk's certificate after it had been made, 
ihe question upon whieh the Judge had given 
his opinion. The Lords Justices expressed 
strongly their opinion that upon an applica- 
iion of ihis kind under rule 69 an order 
ought not to be drawn up, for this highly 
inconyenient result would follow that the 
order might be appealed from and the appeal 
might be carried even to the House of Lords 
and then after the certificate had been made 
the matter might be re-heard on an application 
to vary the Chief Clerk's finding and there 
might be a second appeal to the House of 
Lords. That would be most inconvenient 
and oppressive. On such an application the 
opinion of the Judge was given for the guid- 
ance of his Chief Clerk and no formal order 
ought to be drawn up. 

Therefore, if I admitted this application and 
adopting the practice prescribed by rule 69 
expressed an opinion on the points which 
are now in dispute regarding the payment 
of ground-rent and insurance premia, it might 
be that a party who was dissatisfied with 
that opinion might appeal against the order 
and the appeal might even be taken to the 
Privy Council. For, it would be problem- 
atical whether this Court would follow the 
opinion expressed by the Lords Justices in 
the case I have just referred to. It would be 
very undesirable to introduce an entirely new 
procedure with regard to references to the 
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Commissioner, unless I was of opinion that I 
was entitled to adopt the procedure prescribed 
by Order LV, rule 69, above referred to. 

But I am decidedly of opinion that as in 
the High Court Rules there is no rule similar 
to rnle 69 of Order LY, itis not open to any 
of the parties to the reference to ask the 
Judge to give his opinion on questions of law 
which have arisen in the taking of the 
accounts. From the notes in the Annual 
Practice, it appears that applications under 
that rule are rarely made. Moreover, it is 
not, in my opinion, in the interests of justice 
that parties to a reference should be at liberty 
to stop the proceedings by moving the Court 
to give its opinionon a point of law which 
has arisen which the Commissioner can 
decide. 


It is certainly desirable that the Commis- 
sioner should deal with such questions, and 
the parties objecting to his decision then 
should proceed in the ordinary course by filing 
exceptions to his report. 


But І must not be taken as holding that 
the Court, once a reference has been made 
to the Commissioner, loses all control over 
the proceedings until the Commissioner has 
made his report. There may be cases in 
which the Court may find it necessary to 
withdraw the proceedings from the Commis- 
sioner and resume the hearing itself, but such 
cases must necessarily be of rare occurrence. 
15 is a different matter to ask the Court to 
resume the hearing, merely for the purpose 
of deciding certain questions which come 
within the powers of the Commissioner. 


In my opinion, therefore, the application 
must be dismissed with costs. 


Application dismissed, 
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MESSRS. BEST & CO. LTD. 0. DEPUTY COLLECTOR, MADRAS, 


MADRAS HIGH COURT. 
ORIGINAL Sioe Appgan No. 82 or 1915. 
Civi, Reviston Petitions Nos, 810 Амр 811 
or 1915. 

August 29, 1916. 
Present:—Mr. Abdur Rahim, Offg. Chief 
Justice, and Mr. Justice Seshagiri Aiyar. 

In O.S. A. No. 82 or 1915 : 


Messrs. BEST Ф Co., Ltp.— 2 
APPELLANTS 
` versus 
Tar DEPUTY COLLECTOR, MADRAS— 
- RESPONDENT. 


Ix C. R. P. No. 810 or 1915 
Messrs. BEST & Co., Liv. — 
PETITIONERS 
š versus - 
Tue NATIONAL BANK or INDIA, Їтр., 
AND ANOTHER — PLAINTIFF AND DE&FENDANT— 
RESPONDENTS. 

Ix C. R. P. No. 811 or 1915 
Messrs. BEST & Co., Lrv.— 
PETITIONERS 

versus . E 
Taer NATIONAL BANK or INDIA, Lr»., 
AND ANOTHER— ÜL4IMANTS— 


RESPONDENTS. 

Land Acquisition Aét «I of 1894), ss. 18, 19—“ReJer- 
ence,’ meaning and scope of - Submission of applicant's 
statement without requisition for adjudication of claim, 
whether — vefevence— Revision by High Cowrt— Juris- 
diction—Mandamus — Criminal Procedure Code (Act V 
of 1895), s. 439—-Specific Relief Act u cf 1877), а. 45. 


Proceedings under the Land Acquisition Act, 
until the matter comes before the Land Acgnisition 
Judge, are only administrative and not judicial pro- 
ceedings, [р. 622, col. 2] 


Ezra v. Secretary of State for India, 32 О. 605, 
9 A. L. J. 771; 9 C. W. N. 454, 1 C. 1. 0.227; 7 Bom. 
L. В. 492; 82 I. А. 98 (P. C.), followed. 


A Land Acquisition Collector is not a Court and 
he is not subordinate to the High Court within the 
meaning of section 115 of the Code of Civil Proco. 
dure. His order, therefore, cannot be interfered 
with a the High Court by way of revision. [p. 6224 
col. 2. 


Administrator-General of Bengal <, Land 
Acquisition Deputy Collector, 24-Pergannahs, 12 О. W. 
N, 241 and Krishna Das Roy v. Land Acquisition 
Collector of Pabna, 13 Ind. Cas 475; 16 C, W; N. 327; 
16 O. L. J 165, not followed. ' 


British India Steam Navigation Company v. Secretary 
of State for India, 8 Ind. Cas. 107; 38 C. 230; 15 С. W. 
N. 87; 12 O. L. J. £06, followed. 


Where a Land Acquisition Collector merely forwards 
to the Judge a statemont of a claim preferred under 
section 18 of Act I of 1894, with an oxpression of 
opinion that the claimant is not interested in the 


-enforce the reference. 


enquiry, he cannot be said to refer the case within the 
meaning of section 19 of the Aot. [p. 622, col. 2.] 

The proper remedy of the person aggrieved by 
such a proceeding is nob to. invoke the power of the 
High Court in revision, under section 439, Criminal 
Procedure Code, but to apply, under section 45 of 
the Specific Relief Act, for a writ of mandamus to 
(p. 622, col. 2.] 

The Land Acquisition Officer, Madras, having givon 
notice that the Government wanted to acquire the 
building ocoupied by the National Bank of India which 
they had agreed to sell to Messrs. Best & Co., both of 
them put in statements of their claims. That officer 
dealt with the application mado by the National Bank 
at length and referred it to the Judge. As regards the 
claim of Best & Co. he simply forwarded it to the 
Land Acquisition Judge with his opinion that, as they 
had not obtained a conveyance of the property, they 
were not interested in the enquiry. Messrs. Best & 
Co. then moved the High Court for a writ of 
mandamus under section 45 of the Specific Relief Act, 
to direct the Land Acquisition Officer to refer their 
case to the Land Acquisition Judge: 

: Held, that thero was no reference of the caso of 
Bost & Co., within the meaning of section 19 of the 
Land Acquisition Act, and that Messrs. Best & Co. 
were entitled to apply to the High Court fora writ 
of mandamus to compel tho officer to make the 


reference, [p. 622, col. 2.] 
Appeal from the judgment of Mr. 
Justice Bakewell, dated the 14th 


September 1915, passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of this Court, in the matter of the Land 
Acquisition Act I of 1894, in Land Case 
Reference No. 35 of 1915, and in the 
matter of Specific Relief Act I of 1877, 


‚ Petitions, under section 115 of Act V of 
1908 and sections 18 and 53 of the Land 
Acquisition Act, 1894, and section 15 of 
the Charter Act, praying the High Court 
to revise the orders of the Court of the 
Chief Judge of the Small Cause Court, 
Madras, dated the 3rd July 1915, and of 
the Deputy Colleetor and Land Acquisition 
Offieer, Madras, dated the lst September 
1915, in Land Case No. 35 of 1915, 
respectively. 


Messrs. King and Partridge, for the Appel. 
lants. 


The Government Solicitor, for the Respond- 
ents, 


JUDGMENT.—This is an appeal from 
an order of Mr. Justice Bakewell, who 
dismissed the petition of the appellants 
Messrs. Best and Co., praying for an 
order under section 45, Specific Relief Act, 
requiring the Тапа Acquisition Collec. 
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tor of. Madras to refer the appellants’ 
case to the Chief Judge of the Small 
Cause Court, Madras. The Government 
gave notice expressing their intention to 
acquire the building occupied by the 
National Bank of India and questions arose 
as to the amount of. compensation to be 
awarded and as to who was entitled to it 
and so forth. Before the Government gave 


the notice to acquire the building, the: 
National Bank had agreed to sell the 
property to Messrs. Best and Co. lt ap- 


pears that noticés were received by the 
National Bank and Messrs. Best and Co. 
from the Land Acquisition Collector acting 
under the Land Acqnisition Act. Both 
appeared and put in claims for compensa- 
tion. 5 


The substantial question before us із 
whether the Land Acquisition Collector 
has referred the case of Messrs. Best and 
Co. as required by sections 18 and 19 of 
the Land Acquisition Act, or whether he 
has only referred the case put forward by 
the National Bank. Mr, Justice Bakewell 
was of opinion that the case of Messrs. 
Best and Co. was also referred, and in 
that view he dismissed the appellants’ 
application. We are of opinion that this 
view is wrong. In the first five paragraphs 
of the letter of reference, the Land Aequisi- 
tion Collector deals with the case of the 
National Bank. Then in the 6th paragraph, 
he refers to the application which was 
made to him by Messrs. King and 
Partridge on behalf of Messrs, Best and Co., 
and he says that their application is also 
forwarded and mentions the claim made 
by them. He was of opinion that because 
no conveyance had been executed, Messrs. 
Best and Co. were not interested in the 
enquiry. In the schednle that is sent up, 
tke Collector mentions the notice served 
on the National Bank of India; but he 
does not mention any of the notices which 
were served by him on Messrs. Best and 
Со. It is true that he sent up also the 
statements which were made on behalf of 
Messrs. Best and Co. but the schedule 
contains no reference to the notices served 
on them. Аз we read parazrapk 6 of the 
letter of reference, it appears to to us that 
the Land Acquisition Collector, being of 
opinion that Messrs. Best and Co. were 


not interested in the enquiry, only forwarded 
their application and did not refer their 
case as he referred the case of the 
National Bank of India. He did nct 
state all the necessary particulars of the 
claim made by the appellants, 


It is, however, contended by Mr. Adam 
appearing for the Government that mandamus 
was not the proper remedy, as there was 
a remedy provided by the Code by way 
of revision, But we do not think that 
there could have been any revision by 
this Court of the order of reference made 
by the Land Acquisition Collector. It is 
true that there are at least two decisions 
of the Calcutta High Court, reported 
as <Administrator-General of Bengal v. 
Land Acquisition Deputy Collector, — 24- 
Pergannahs (1) and Krishna Das Roy v. 
Land Acquisition Collector of Pabna 
(2 , where it was held that such an order 
can be revised in the exercise of the 
Extraordinary Jurisdiction of the High 
Court. But we are inelined to agree with 
the opinion expressed by Mr. Justice 
Mookerjee in British India Steam Navigation 
Company v. Secretary of State for India 3) 
that the Land Acquisition Collector is not 
a Court and he is certainly not snbordinate 
to the High Court within the meaning of 
section 115 of the Civil Procedure Code. 
As that learned Jndge points out, the 
Judicial Committee of the Privy Council 
have observed in Ezra v. Secretary of State 
for India (4) that the proceedings under 
the Land Acquisition Act, until the matter 
comes before the Land Acquisition Judge, 
are only administrative and not judicial: 
proceedings. We, therefore, think that the 
application under section 45 of the Specific 
Relief Act was properly made and that 
the order of Mr. Justice Bakewell on the 
merits is wrong. The order must be set 
aside. As we hold that there was no 
proper reference made of the case of the 
appellants to the Chief Judge of the Small 


(1) 12 O. W. N. 241. ` 

(2) 18 Ind. Cas. 470; 16 С. W. N. 327; 16 C. L. J. 
165. 

(8) 8 Ind Cas. 107; 38 С. 230; 15 С. W. N. 87; 12 
С. L. J. 505. 

(4) 82 С. 603; 2 A. L. J,774;9 СО. W. М. 454; 1 C. 
L. J, 227;7 Bom, L. R. 422; 32 I. A. 98 (P. О,). 
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Cause Court of Madras by the Land 
Acquisition Collector, we make an order 
directing the said Collector to refer the 
case of Messrs Best and Co., to the Chief 
Judge of the Small Cause Court under 
sections 18 and 19 of the Land Acquisi- 
tion Aet, The appellants are entitled to 
their costs both in this Court and the 
Court below. 

Then there is a revision petition against 
the order of the Chief Judge of the Small 
Cause Court in which he held that the 
ease of Messrs, Best and Co. had not been 
- referred to hinr and. therefore, declined to 
hear them. Не was right, as we kaveal- 
ready expressed our cpinion on the subject. 
That petition is dismissed with costs. Civil 
Revision Petition No. 8.1 preferred against 
the order of the Land Acquisition Collector 
is also dismissed with costs. 

Appeal allowed; Petitions dismi sed. 
Y. R.P. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Ѕвстіох 115 Appticatiox No. 41 or 1916, 
April 5, 1916. 


Present: Mr. Lindsay, J. C. 
RAM PIARE AND ANOTHER—PLAINTIFEFS — 
APPLICANTS 
VETSUS 


RAMESHWAR AND ANOTHER— DEFENDANTS 
—OPPOSITE PARTY. 

Oudh Rent Act (XXII of 1886), s 108, cls. (8), (10) 
— Notice of ejectment, stit to contest, dismissal of —Suit 
for declaration of status as under-proprietor, main. 
tainability of—Jurisdiction of Ciril Courts. 

The proper course for a person claiming to be an 
under-proprietor to whom a notice of ejectment is 
issued, is to wait till he is ejected and then sue for re- 

. covery of possession under section 108 10) of the 
Oudh Rent Act, and until this remedy has been ох. 
hausted the under-proprietor cannot approach a Civil 
Court with a suit for declaration. [p. 624, col. 1.] 

Khadim Husain v. Musemmat Jamil Bibi, 7 Ind. Cas. 
608; 13 O. O. 188, followed. 

Application for revision of the order of the 
District Judge, Lucknow, dated the 29th 
November 1915, confirming that of the Munsif, 
Purwa, dated the 3rd July 1915. 

Mr. 5. Nabi-wl-lah, for the Applicants. 

Pandit Tara Shankar, for the Opposite Party. 

JUDGMENT.—I think this application 
for revision must fail, as the question of 
law which it raises is concluded by authority, 
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The plaintiffs are persons who were 
served by the defendants with a notice of 
ejectment under the Oudh Rent Act, They 
brought a suit under section 108 (8) of 
the Oudh Rent Act to contest the validity 
of the notice and lost it. The order of 
the first Court was upheld in appeal by 
the Commissioner and the plaintiffs then 
came to the Civil Court with a suit for 
declaration. In the plaint they described 
themselves as being the owners in posses- 


‘sion of the laudsin dispute and they pray- 


ed for a declaration of their title as pro- 
prietors. When the case eame into Court, the 
Pleader for the plaintiffs stated that his 
clieats claimed to be under-proprietors and 
not proprietors, and it appears from the 
copies of the proceedings in the Rent Court 
that the claim put forward there was that the 
plaintiffs had an under-proprietary interest, 

The Munsif, on the authority of the Bench 
ruling of this Court reported as Khadim 
Husain v. Musammat Jamil Ribi (1), held 
that he had no jurisdiction to entertain the 
suit and he made an order for the return of 
the plaint for presentation tothe proper Court. 

This order has been upheld in appeal by 
the District Judge. 

It is argued here that the Courts below 
are wrong in holding that there was no 
jurisdiction to entertain the case. The learned 
Counsel for the applicant first pointed ont 
that the plaintiffs had set up the case 
that they were proprietors, but on his 
attention being called to the fact that it 
had been stated in Court that the plaintiffs 
claimed only the rights of under-proprietors 
this argument was abandoned. 

The other point taken is that the plaint- 
iffs were still in possession at the time 
the plaint was filed. They brought the 
suit in March and the order for ejectment 
could not be executed till June; and it ig 
claimed that on this ground the case is 
distinguishable from the опе of Кайт 
Husain v. Musammat Jamil Bibi (1). 

It is true that both in this latter case 
and in another case decided by the first 
Additional Judicial Commissioner [ falta 
Singh v. Prince Mirza Humayun Qadar (2)] 
in which the Bench ruling was applied, the 
plaintiff was out of possession when he brought 
his suit for declaration. 

(1) 7 Ind. Cas. 608; 13 О. О. 188, 

(2) 28 Ind, Саз, 303; 2 О, L J, 145, 


. 
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But the whole law was considered and 
discussed in the case decided by the Bench 
and both the Judges were agreed that, as 
the law now stands, the proper course for 
a person claiming to bean under-proprietor 
to whom a notize of ejectment is issued 
is to wait till he is ejected and then sue for 
recovery of possession under section 108 
(10) of the Oudh Rent Act. And it was 
held that until this remedy had been 
exhausted the  under-proprietor could not 
approach а Oivil.Courb with a suit for 
declaration. 

It is contended that these observations 
are in the nature of obiter dicta and are 
pot binding upon me in & case like the 
present, where the plaintiffs still retained 
possession when the suit was brought: but 
bearing in mind the fact that the question 
ofthe remedy open to an under-proprietor 
against whom ejectment proceedings have 
been taken was described in the judgment 
as one of considerable difficulty and the 
further fact that the difficulty led to an 
exhaustive discussion of the law on the 
subject, | am unable to yield to the contention 
that 1 am at liberty to ignore the view 
of the Judges who were parties to the 
decision. 

I hold accordingly that the view of the 
law taken by the Courts below is correct. 
[dismiss this application with costs. 

` Application dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 555 or 1915. 
August 23, 1916. 

Present; —Mr. Justice Richardson and 
Mr. Justice Smither. 

JADU KANTA SARMA AND ANOTHER— 
PETINONERS— APPELLANTS 
versus 
НЕМА КАМТА GOSWAMI— Opposire 
PA&rY— RESPONDENT. 

Civil Procedure Code (Act V of 1908), О. XLI, v. 14, 
О, IX, v. 8—Àppeal, notice of, to respondent— 
Omission to specify date of hearing — Ex parte judgment 
—Re-hearing, right of respondent to. 

Where notice of an appeal served on the re- 
spondent did not specify the date of hearing, and the 
appeal was decided ew parte for the respondent's 


default of appearance: 
Held, that the order should be set aside and the 


appeal re-heard. 

Appeal against the order of the Subordi- 
nate Judge, Darang, dated the 17th Septem- 
ber 1915. 

FACTS appear from the judgment. 
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Babu Hemendra Kumar Das, for the Ар- 
pellants.—The appeal arises ont of an order 
rejecting an application to re-hear an appeal 
dismissed for default. Notices of appeal 
were served on the parties, but they did not 
specify the dates on which the appeal was 
to be heard. The provisions of the Code 
require that the notice must contain the 
date of hearing. So no notice was duly 
served, Snuffisient cause for default within 
the meaning of Order IX, rule 8, was also 
shown. 

Babu N. C. Bardolaz, for the Respondent. 
— Although the printed notices did not specify 
the date of hearing, yet knowing that an 
appeal was preferred an enquiry -should 
have been made as to the date fixed for 
hearing. The appeal 
second date, so there was sufficient time to 
know the date of hearing. | 

[RicgarDson, J.—Under the Code the 
notice must contain the date fixed for hearing. 
When no date was inserted in the notice, 
can it not be said that there was no service 
of notice? |. 

No doubt, the notice was defective. But 
the Court below has found that there was 
no sufficient cause which prevented the appel- 
lants from appearing when the appeal was 
ealled on for hegring, and so the application 
io re-hear the appeal decreed ew parte was 
rejected, 

JUDGMENT.—This is an appeal from an 
order, dated the 17th September 1915, made 
by the Subordinate Judge of Tezpur. By 
this order, the learned Subordinate Judge 
refused to setaside an ex parte decree which 
he had made upon an appeal preferred by 
the opposite party. It appears that in the 
notices of the appeal served upon the two 
petitioners the date on which the appeal 
was to be heard, was not specified. Rule 
14 of Order ALI requires that the date 
fixed for the hearing of an appeal should be 
specified in the notice served on the respond- 
ents. 

In our opinion, the learned Subordinate - 
(Judge) was wrong in refusing to set aside the 
ex parte decree and re-hear the appeal. We 
must accordingly set aside tbe order appeal- 
ed from and direct that the appeal be 
re-heard in due course of law. The costs, 
including the hearing fee, which we assess 
at one gold mohur, will abide the result, 


Appeal allowed; Case remanded, 


was heard on the . 
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PUNJAB CHIEF COURT. 
Ssgcoxp Civit Appgar No. 25 or 1912. 
May 5, 1915. 
Present: —Mr. Justice Rattigan and 
: Mr. Justiee Leslie Jones. 
SANTU--Dar3NDANT—APPELLANT 
versus | 
Musammal JOK — PLAINTIFP— RESPONDENT, 
Custom —Suecession—Brahmins of Kangra Distr 11— 
Widow of adopted, son, right оў. 

Among Brahmins of the Kangra District, the widow 
of an adopted son has no right to succeed as an heir to 
the collaterals of the adoptive father of her late 
husband, [p. 627, col. 1.] 

Second appeal from the decree of the Divi- 
sional Judge, Hoshiarpur Division, dated the 
7th October 1911. 

FACTS appear from the following judg- 
ment of the District Judge: — 

"The sub-joined ‘pedigree table shews the 
names of the persons round whom the present 
suit centres:— 





Бокна 
[ D 
Sada Nand, Gobind, 
l 
Parja, Manun, 
Parsa, Ganesha, 
к 
ЖЕ PSU" Ca, lee 
eis Bhaga, Diala, Socheta, 
Ganpat Ghissa. Santu 
(defendant). 


Madho (adopted son). 

The land in dispute in the suit was 
recently owned by Ghanaya. On his death 
it passed to Socheta and on the latter’s death 
to Musammat Hiran, his widow. 

When she died the land went back to the 
widow of Ghanaya. This lady died in May 
1909 and by mutation order, dated 15th 
August 1909, one Santu stating himself to be 
the son-of Socheta procured the entry of the 
land in his name. 


The plaintiff, Musammat Jok, sues to oust 
Santu on the allegation that her husband, 
Madho, was the adopted son of Ganpat, who 
is shewn at the extreme left of the above 
pedigree-table, and that as the-land is 
ancestral the succession should open up 
for her benefit, Santu not being Socheta’s 
son, 
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The defendant impugned the plaintiff's 
Status at the outset. He denied that Ganpat 
ever adopted Madho, that if he had adopted 
him Madho ‘would have suecaeded col- 
laterally, and that even if he would have 
succeeded collaterally his widow would do 
the same. He maintained finally that he was 
theson of Socheta. 

Four issues were framed to meet the points 
arising in the case:— 

(1) Was Madho appointed heir by Ganpat 
at the age of five days? Onus of proof on 
plaintiff, 

(2) Does an heir thus appointed suoceed 
collaterally? Onus of proot on plaintiff, 

(3). I£ issue (2) is proved by the plaint- 
iff, daes not the widow succeed to a life-estate 
in the usual way in her husband's collateral’s 
property? Onus of proof on defendant. 

(4) Is Santu the son of Socheta? Onus of 
vroof on defendant. 

On issue (1) the evidence produced by 
plaintiff is very poor indeed. The second 
witness for the plaintiff says that he is the 
only one of the brotherhood surviving who 
saw the act of appointment by Ganpat. 
This witness can confidently be set down 
as biassed: his son-in-law is Sunder (plaint- 
iff's witness No. 1) and thelatter’s brother-in- 
law is financing the case. It may be noted 
ibat plaintiff's witness No. 4 Hakumat would 
seem to put the ceremony at the time 
when Madho was five months’ old. Finally 
the ritual described by Khansara (plaintiff's 
witness No. 2) is that of an adoption under 
Hindu Law  Butit was maintained at the 
stage when issues were framed that the 
rules of Customary Law applied to the 
plaintiff’s case. A. description of an appoint- 
ment of heir according to agricultural custom 
is what we should have expected. 

It is indeed stated tbat Madho’s father 
had another son and that this son only, and 
not Madho, succeeded. Again it is asserted 
that Madho has succeeded to the property of 
Kharku and Musanvmat Naurato, collaterals 
of Ganpat. І regard neither of these points 
as in any way proved. The mutations 
connected would have been irrefutable 
proof, but none have been produced. 
Madho’s brother has not even been cited 
as a witness, And a curious point is that 
Kharku is said to have predeceased 
Ganpat. 
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' J find then that plaintiff has failed entirely 
to prove the first issue of fact. On this 
issue alone her suit must be dismissed. 
On: the next two issues the plaintiff's 
suit is also bound to failand a brief discussion 
of them must be appended. I have failed 


in certain cases to follow the arguments of ` 


the learned Counsel who represented plaint- 
iff; however, the documentary evidence pro- 
duced ‘and the rulings cited by him will be 
set out in their proper place. 

The mutation order dated 13th May 1906 
produced by him relates to a gift by a 
Rajput woman and is irrelevant (P. VIII). 
The same has to be said of the document 
marked P. IX, and dated 21st May 1905. 
All. that the pedigree-table marked P. X 
mentions is а case of collaterals consenting 
to the inheritance of an adopted son. Р. 
XII Counsel stated in arguments he did not 
rely on. The above documents then do not 
help the case at all. 

To turn to the rulings—the Chief Court 
judgment bearing date 21st February 1899 
cannot influence the present case, In the 
suit with which that ruling dealt a man 
had been adopted by the full dattaka rite 
into a Khatri family which followed Hindu 
Law. Here plaintiffs Counsel maintains 
that Madho was appointed heir under the 
rules of agricultural custom. The difference 
of the two situations is focussed by paragraph 
49 of Rattigan’s Customary Law. A man 
appointed heir does not become an integral 
part of a new family. The act of appoint- 
ment is merely a personal one betwéen 
adopter and adopted. i 

Mansa v. Surat (1) and Dial Singh v. Sewa 
Singh (2) rule that among Jats of Rohtak and 
Ferozepur Districts an adopted son succeeds to 
the property of his adoptive father’s collaterals. 
Chief Court ruling 61* of the same year, 
however, shews the exact value of these 
judgments. In each case and for each tribe 
the special rule has to be proved by the 
person alleging the rights of the adopted son. 

Jehnu v. Saudagar (3) is decidedly 
against the plaintiff though quoted in 

(1) 4 Ind. Cas. 853; 99 P. R. 1909; 170 P. W. R. 
1909; 16 P. L. R. 1910. 

(2) 4 Ind. Cas. 897; 108 Р. В. 1909; 169 P. W. R, 
1909; 15 P. L. R. 1910. 1 

(8) 188 P. R. 1694. 


#gee Ralla v. Jawahir Singh, 2 Ind. Cas. 943, 61 P. 
R. 1909; 75 P. W. R. 1909; 84 P. L, R. 1909 —Ed 
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argument by his Pleader as supporting her 
case. 

It will be seen -then that there is nothing 
whatever on the record or in the autbori-, 
ties referred to to prove issue (2) for plaintiff. 
I find for defendant on this issue too. 

On issue (3), Lahori v. Radho (4), Puran v. 
Musammat Roj Devi (5) and Musammat 
Shibbo v. Buta (6) and Eda Khan v. 
Musammat Amire (7) were quoted for 
the plaintiff. Rulings as to Ghirth or 
Rajput widows of this or any other 
District cannot help the present widow who 
is a Brahmin. The lady stated on 14th July 
1910 that іп matters of succession her family 
followed Hindu Law. She must then here 
be non-snited. Pages 436 and 450 of Bhatta- 
chariya’s Law shew that a collateral’s widow 
is not in the Mitakshara course of inherit- 
ance. 

The finding is accordingly for defendant 
on issue (3) also. 

As the result the plaintiff’s suit fails, on 
each of the first three issues, and there is no 
need to go into issue (4), no evidence on 
whieh is yet on the file. 

I dismiss the suit with costs.” 

Bakshi Tek Chand, for the Appellant. 

Pandit Ram Bhaj Datta, for the Respond- 
ent. 


JUDGMENT.—The pedigree-table of the 
parties is given in the judgment of the District 
Judge. Миѕаттаі Jok, the widow of Madho, 
adopted son of Ganpat, seeks to recover 
possession ofthe land which originally 
belonged to Ghanaya but passed after his 
death, successively, to his son, Socheta, the 
latter’s widow, Musammat Hiran, and on the 
death of Musammat Hiran, to Musammat 
Lochnen, widow of Ghanaya. Musammat 
Lochnen died in 1909 and on the 18th August 
of that year the defendant, Santu, who 
alleged himself to be the son of Socheta, 
obtained mutation in his favour.. Plaintiff's 
suit was dismissed by the first Court, but, 
after a remand for further inquiry, was 
decreed by the Divisional Judge on the 
ground that Santu had failed to prove that 
he was the son of Socheta, and that plaint- 
iff, as the widow of Madho, the adoptee, 


(4) 72 P. R. 1906; 108 P. L. R. 1907. 
(5) 56 P. R. 1891. 
(6) 111 P. R. 1891. 
(7) 177 P. В. 1889. 
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had a preferential right against one who was 
a mere stranger. 


Santu has appealed to this Court and his 
Counsel not unnaturally lays stress.on the 
fact that the learned Divisional Judge has 
_ apparently decided the case on the weakness of 
defendant’s rights rather than on the strength 
of plaintiffs claim, There is, we consider, 
force inthis contention. We see no reason 
whatever to differ from the learned Divisional 
Judge's findings regarding the statusof Santu. 
He has appeared in Court before us and 
we cannot believe that he was born 28 or 
29 years ago, cr that he can be the son of 
Socheta who died probably before 1886. 
` We may take it, therefore, that he is a 
trespasser without any right of his own to 
the property. At the same time he has 
obtained mutation and is in possession of 
at least half of the property, the other half 
being in possession of the mortgagee who 
appears to have recognised his rights at 
mutation. 
the property in his possession, plaintiff must 
prove her right to.eject him; in other words, 
she must prove that the widow of an adopted 
son is recognised by the custom obtaining 
among Brahmins of the Kangra District to 
succeed as an heir to the collaterals of the 
adoptive father of her late husband. This 
question of custom was put into issue between 
the parties (see issues Nos. 2and 3) but 
plaintiff, upon whom the onus rested, has 
entirely failed to discharge the burden of 
proof. The utmost that can be said is that 
in 1898 Madho succeeded to the property 
left by Ghissa. As regards this succession 
we have only the mutation entry before us, 
but it would appear that shortly before the 
question of the succession to Ghissa arose, 
Madho had made an effort to oust Musammat 
Hiran, Socheta’s widow, from the land in 
her possession onthe ground of uuchastity. 
His efforts failed, but it may well be that 
Musammat Hiran, who was in possession of 
a large estate, had. no desire to re-open 
the question of her good behaviour by 
disputing Madho's alleged right to succeed 
to Ghissa. This instance is, therefore, of little 
value, and apart from it, there is no evidence 
whatsoever in support of the plaintiff's conten- 
tion that as the widow of Madho, adopted 
Son of Ganpat, she is entitled to succeed, 
as an, heir recognised by custom, to the estate 


Before Santu canbe deprived of | 


of Ghanaya ог Socheta. Every opportunity 
was given tothe parties to prove their case 
and no good objest would be served by 
remanding the case for further enquiry. 
We accordingly accept the appeal and 
setting aside the decree of the Divisional. 
Judge, we dismiss plaintiff''suit with costs 
throughout. 
Appeal accepted, 


BOMBAY HIGH COURT. 
Зесох Civiu Appeat No. 13 or 1915. 
August 25, 1916. 

Present:—Sir Stanley Batchelor, Krt., Acting 
Chief Justice, and Mr. Justice Shah. 
GANESH KRISHNA KULKARNI 

AND OTHERS—PLAINTIFFS——APPELLANTS 
versus 
DAMOO NATHU SHIMPI AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), ss. 287, 278, 
282, 283—~Execution—Attachment~ Order rejecting ape 
plication by mortgagee asking sale of property attached, 
subject to mortgage— Mortgage, suit on — Limitation Act 
(XV of 1877), Sch. II, Art. 11. 

Section 282, Civil Procedure Code, only applies 
to a case where a Court is satisfied that property is 
subject to a mortgage or lien, and in that case it 
enables the Court to continue the attachment- of that 
property. [p. 628, col. 2.] 

Durga Prasad v. Mansa Ram, 1 А. L. J. 581 ab p. 


“586, referred to. 


An order rejecting an application by a mortgagee 
of attached property asking that the property should 
be sold subject to his mortgage, is not an order 
under section 283, Civil Procedure Code, and is nob 
Subject to the rule of limitation contained in Artiole 
11 of the Limftation Act. (p. 628, col, 1.] 

Nemagauda v. Paresha, 22 B, 640, distinguished. 


Second appeal from the decision of the 
Acting District Judge, Khandesh, in Appeal 
No. 451 of 1912, confirming thedecree passed 
by the Subordinate Judge at Erandol, in Civil 
Suit No. 588 of 1910. 


Mr. P. B, Shingne, for the Appellants. 
Mr. S. R. Bakhale, for the Respondents. 


JUDGMENT.—The facts upon which this 
second appeal has to be decided are these. 
The plaintiffs sued to recover a sum of 
money on a morigage-bond passed on the 
22nd December 1882 and their suit has 
been dismissed as being barred by time. 
It appears that in a Darkhast No. 458 of 
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1883, the mortgaged property in dispute 
had been attached af, the instance of the 
defendants! father under a decree obtain- 
ed by him in a sut of ‘1882. By 
Miscellaneous Application No. 89 of 1883, 
the plaintiffs’ father applied to the Court 
that the property should be sold subject 
to his mortgage lien. But, in June 1883, 
the Court rejected this application, and 
ordered that the property should be sold 
free from the alleged mortgage in favour 
of the plaintiffs’ father. In consequence 
of this order the defendants met the plaint- 
iffs’ present suit with the objection that 
it was out of time, inasmuch as it was 
filed more than a year after the date of 
the Court's order rejecting the plaintiffs’ 
father’s application, and that order was, 
according ‘to the defendants, to be referred 
to’ section 283 of the Code of Civil Pro- 
cedure of 1882, read with Article 11 of 
the Indian Limitation Act. 


Both the lower Courts have acceded to 
this contention of the defendants, and the 
question is whether they were right in 
so doing. We have looked into the pro- 
ceedings connected with the plaintiffs’ 
father’s application (Exhibit 25) and from 
the terms of the application itself, as well 
as from the circumstances surrounding its 
presentation, 16 is clear that the applica- 
tion must be referred to section 287 of 
the Code of 1882, aud not to section 278. 
The application in terms professes to be 
made in response to a notice from the 
Court inviting the assertion of any claims 
of right by persons conceiving ther selves 
to possess such claims. It. is not ques- 
tioned that if the application falls under 
section 287, then the one year’s limitation 
prescribed by Article 11 of the Indian 
Limitation Act in regard to suits against 
orders under section 283 is inapplicable. 
Furthermore, we are of opinion that, 
apart from the character of the applica- 
tion itself, the Court’s order cannot pro- 
perly be referred to section 283, In this 
case, as we have said, the order was that 
the attachment should proceed free from 
the lien or mortgage claim. With such an 
order as that, section 2&2 seems to us to 
have no- concern. Section 282, as we read 
it, is an enabling section, empowering the 
Court to pass a certain specified order on 


the fulfilment of two specified conditions. 
-The conditions are: (1) that the Court is 
satisfied that the property is subject to a 
mortgage or lien in favour of some person not 
in possession; and (2) that the Court in 
its discretion thinks fit to continue the 
attachment. Where those two conditions 
are satisfied, then the section empowers 
the Court to continue the attachment 
subject to the mortgage or lien. But an 
order which refuses to acknowledge the 
mortgage ог lien and directs the continuance 
of the attachment free from such mort- 
gage or lien is, in our opinion, incapable 
of being ascribed to this section. That 
is the view which was accepted by Stanley, 
C. J., and Burkitt, J., in Durga Prasad v. 
Mansa Ram (1). where the learned Chief 
Justice says:— Section 282 only applies 
to the case where'a Court is satisfied 
that property is subject to a mortgage or 
lien, and in that case it enables the 
Court to continue the attachment of that 
property or to dissolve the attachment as 
in its discretion it: may think fit, but if 
it do continue the attachment, it must 
continne it subject to the mortgage or 
lien which has been established to the 
satisfaction of the Court." We entirely 
agree with this explanation of the 'pur- 
view of section 282, except that we ате, 
with respect, unable to follow the necessity 


for the words, “or to dissolve the 
attachment as in .its discretion it may 
think fit”. 


Mr. Bakbale for the respondents con- 
tended, however, that the point under 
discussion has been decided in his favour 
by a ruling of .a Bench of this Court in 
Nemagauda v  Paresha (2), and it is true 
that the law as to the position of an 
unsuccessful objector or intervenor is at 
page 643 of the report stated so broadly 
that some countenance for Mr. Bakhale’s 
argument may be extracted from the passage. 
But if the facts of the case be considered 
in reference to the actual decision, it is, 
we think, clear that the ruling is of no 
authority in the circumstances now before 
us. For the question debated in Nemagauda 


(1) 1A. L. J. 631 at p. 536. ; 
(2) 22 B. 640. 


Ж 


ms. 


П 


Vol. XXXVi] 
TIKA б. MAHABIR PRASAD. 


v. Paresha (2) was not whether the party 
there concerned, namely, the respondent, 
was or was not barred by an order pro- 
perly to be ascribed to section 282, but 
whether the bar imposed by an order 


. under that section was or was not removed 


by reason of the fact that the appellant- 
auction-purchaser’s suit against the  re- 
spondent was brought within twelve months 
from the Court’s order; in other words, 
for the purposes of that case it was 
assumed that the respondent was an 
unsuccessful intervenor or objector under 
sections 278 to 282. But the point there 
assumed is exactly the point which in 
this case falls to be decided. We infer, 
therefore, that there is nothing in Nemagauda 
у. Ратевһа (2) to debar us from deciding 
the present appeal on its merits, and for 
the reasons which we have given, we 
think that the lower Courts were wrong 
in holding that the order made by the 
Court was an order under section 282. 
It ‘follows that the appeal must be 
allowed, the lower Appellate Court’s-decree 
must be reversed and the suit remanded 
to be tried on its merits. Costs will be 
sosts in the suit. I 


Appeal allowed; Suit remanded. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Аррват, No. 40 or 1914. 

| April 25, 1916. 

Present: —Mr. Kanhaiya Lal, А. J. C., and 

-Mr. Kendall, A. J. C. 
TIKAC-—-PLAINTIKF — APPELLANT ` 
: versus : 
MAHABIR PRASAD ANP ANOTHER— 


DrgrENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 90— Ancient documents, 
authenticity of —Presumption. 

Section 900f the Evidence Act leavos it to the 
discretion of a Court whether or not in certain 
circumstances it will make the presumption there 
contemplated; but 16 ів not bound ёо йо во. [р. 631, 
cols 1 &2.] 


Where an original document is not said to have - 


been lost, or to have been missing, or to be in the 
eustody of any person who declines to produce it, 
it would not be wise to make any presump'ion 


regarding its authenticity without subjecting it toa, 


careful scrutiny. [р. 681, col. 2.] 
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First appeal against the decree of the 
Subordinate Judge, Hardoi, dated the 12th 
December 1918, - 

Babu Basudev Lal and Pandit 
Nath Misra, for the Appellant. 

Mr. Samz-ul-lah Beg, for the Respond- 
ents, | 


(Zokaran 


JUDGMENT. 


KENDALL, A. J. C.—The suit out of which 
` this appeal has arisen was brought by Tika, 
son of Likhni, the appellant, together 
with his brother’s son Suraj Bakhsh, who 
.has not appealed, for possession of 2- 
annas share in village Mohammadpur and 
for mesne profits. The following pedigree 
is necessary to explain the facts of the 
ease and the relationship of the parties: — 


JAGAN, 
t 


Sewa, died Sobans, died 





l 
Dobi Din, dieđ in 1879 











: 1 
Likhni, “Nirain, + 
died in 1867 died n 1895 Raghu Nath, | 
я * (predeceased his 
í fnther)—widow 
Musamanat Basanii, 
died in 1908. 
Ram Nath, Dwarka, k Š. 
died on 17th — alive. 
i September 
1912 
1 2. 
Mahabir, Ram Singh, 
defendant No. 1. defendant No. 2, 
aksa as У ; 
Е ab 
Tika, Bisram, 
plaintiff No. 1. died 
Suraj Bakhsh, 


plaintiff No. 2, 


According to the appellant, Jagan, the 
ancestor of the parties, was possessed of 8. 
annas share of the village. He had two 
sons, from one of whom, Seva, was descend. 
ed Likhni and Narain, brothers, and from 
the other, Sobans, Debi Din. Up tothe 
time of the decease of Debi Din in 1879 
the family remained joint. Debi Din died 
leaving a daughter-in-law Musammat Basanti. 
Being the sole descendant of one of the 
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two sons of Jagan, Debi Din would, on 
partition, have been entitled to 4 annas 
out of Jagan’s 8 annas. The case for the 
plaintiffs, therefore, was that after Debi 
Din's death Seva's line held by survivor- 
ship—but the name of Debi Din's daughter- 
in-law Musammat Basanti was recorded in 
the revenue papers over the 4 annas which 
had stood in Debi Din's name, and that 
this was done for her consolation and to 
satisfy her as to the recognition of her 
right to maintenance. It is alleged that 
four or five years after Debi Din’s death 
the appellant and his brother Bisram, 
father of the plaintiff No. 2, separated 
from Narain and his descendants. Musam- 
mat Basanti in 1905 exeeuted a deed of 
gift of the 4annas which stood in her 
name in favour of one of the two defend- 
ants, they being both sons of Ram Nath 
the son of Narain. She having, according 
to the plaintiffs, only a life-interest as а 


maintenance-holder, had no right to execute: 


the deed of gift; and so from the time 
of her death in October 1906 ‘both the 
defendants-respondents would have been in 
unlawful possession of the entire 4 annas, 
2 annas of which, according to law, be- 
long to the plaintiffs. On these grounds 
this suit was brought, though not till 
January 1913, and a decree for possession 
was sought, 


The defence was that the family had 
separated a long .time before the death of 
Debi Din who was, therefore, sole owner of 
4annas out of Jagan’s 8 annas, that Debi 
Din had a son who predeceased him (and 
this is admitted), that Debi Din in the 
year before his death executed and caused 
to be registered a deed of gift in favour 
of Musammat Basanti, widow of that son, 
in virtue of which she entered into posses- 
sion, and by reason of whith mutation was 
effected in her name on the deathof Debi 
Din, а few months later. It was alleged, 
therefore, that Musammat Basanti had been 
іп possession as absolute proprietor ever 
since 1878. 

The plaintiffs produced some documentary 
and some oral evidence to prove that the 
separation of the family had taken place 
after the death of Debi Din, and that 
the family was joint at the time Debi Din 
died, This evidenee did not at all com- 


INDIAN OASES. 


` 


[1916 


mend itself to the lower Court. For the 
respondents on the contrary a large number 
of documents were produced, as also a 


number of witnesses who gave evidence es- . 


tablishing separation in the lifetime of Debi 
Din, which evidence, the lower Court has 
considered, must carry with ita consider- 
able weight, seeing that it was consistent 
with the documentary evidence and that 
the witnesses produced had special means 
of knowledge. The lower Court further 
found that the deed of gift in favour of 
Musammat Basanti executed by Debi Din 
in 1878 was fully proved; and it found 
that she was in possession of the 4 annas 
from that time and entitled to execute 
herself the deed of gift in favour of the 
respondent which is impugned in this case; 
and that the strength of her title as against 
ihe plaintiffs was further confirmed by this 
long period of adverse possession. The suit 
was, therefore, dismissed with costs. One 
of the plaintiffs has brought the present 
appeal on the following grounds:— 

(1) that the burden of proving that at 
the time of death Debi Din was separate 
was on the defendants; 

(2) that it is proved that Debi Din died 
in a state of union with his cousins; 


(3) that the statement of Likhni ought. 


to have been held admissible in evidence; 

(4) that it is proved that  Musammat 
Basanti did not take property under any 
deed of gift; 

(5) that Musammat Basanti was proved 
to have got possession for maintenance; 
and 

(6) that in no case could she acquire 
absolute title to the property. 


The first ground of appeal was not pressed, 
It is recognised that both the parties had 
set out to produce all the evidence they 
could. Thera could be no presumption of 
jointness at auy particular time, as the 


lower Court has put it, the plaintiffs hav- 


ing, by their own admission of separation 
27 or 28 years before the commencement 
of the suit, destroyed the presumption that 
the family was, at the commencement of 
the suit, a joint family. It'lay, therefore, 
on them to prove separation at such a 
period in the family history аз would 
entitle them to the relief sought. In their 
evidence, therefore, they called  evidenog 


c 
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both to prove that a separation took place 
some yaars after the death of Debi Din, 
and also that the family was joint and not 
separate up to the time of Debi Din’s 
death. They produced two documents, one 
of which is of no particular value, and the 
other of which the lower Court has, and 
we hold rightly, declined to consider. Ex- 
hibit 2 is an extract from the register in 
the Collector’s office, which proves that a 
mutation case arising out of the death of 
Debi Din was decided on the 18th of April 


1879 and that. the record of that mutation: 


ease had been weeded in 1897. The appel- 
lant relied upon this to ‘show that Debi 
Din’s name remained upon the register up 
to the time of his death, and that con- 
‚ sequently no mutation had been effected at 
the time of the execution of the deed of 
gift in Musammat Basanti’s favour the year 
before. The point is of no very great 
importance. The exact time of Debi Din’s 
death is not proved but it is in evidence 
that it must have taken place not very 
long after the execution of the deed of 
gift, inasmuch as the mutation proceedings 
in connection therewith came to an end 
on the 18th of April 1879, eleven mcnths 
after the deed of gift. Owing to the record 
of mutation having been weeded, it was 
not possible to show whether reference 
was, or was not, made to the deed of gift 
at the: time. In the lower Court. the ap- 
pellant denied the existence of any deed 
of gift by Debi Din and a good deal 
of evidence, which proved to be of con- 
elusive nature, had to~ be brought by 
the respondents before the lower Court. 
‚16 is admitted by the appellant in this 
appeal that the factum of the deed of 
gift is no longer denied. š 

The other document, Exhibit 3, is а 
certified copy of an application supposed to 
have been filed by Likhni, The original 
is on a record which was prepared at 
the time of the Regular Settlement, which 
record is said to have been closed by an 
order bearing date 1864 A. D, That origi- 
nal record was not produced before the 
lower Court, but this Court is asked to 
apply section 90 of the Evidence Act and 
to presume the authenticity of the original, 
of which copy Exhibit 3 has been produced. 
Section 90 leayes it to the discretion of a 
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Court whether or not in certain circum- 
stances it will make the presumption there 
contemplated; -but it is not bound to do 
so, The original is not said to have been 
lost, or to have been missing, or to be 
in the custody of any person who declines 
to produce it. In a case like the present, 
it would not be wise to make any pre- 
sumption regarding this original application 
without subjecting that actual application 
to а careful scrutiny to see its condition, 
and the condition of the various signatures, 
if any, upon it; and we, therefore, decline 
to make any presumption as to the au- 
thenticity of any such application. Its 
authenticity has been denied; no efforts of 
any kind were ‘made to prove it. Мог, as 
a matter of fact, does it appear to be an 


admission against the interests of the party 


who wishes to utilize it. 

As to the oral evidence for the appel. 
lant, the lower Court has criticised it at 
very great length and it has come to 
eonclusions which, we are of opinion, are 


fully justified. We have no hesitation in 


finding that this evidence is very unsatis- 
factory. The appellant was evidently 
carefully coached in what he was to say 
before he went into the witness-box, and 
the witnesses called on his behalf appear 
to be no better than he. It is attempted. 
by these witnesses to prove that some years 
after Debi Din’s death the family decided 
to separate, that five punches were appointed, 
that a formal award. was drawn up, and 
that lots were prepared and: cast upon the 
ground for each member of the family to 
pick up. No award is produced, nor any 
of the lots: the evidence is discrepant as 
to the number of punches and their names; 
and it leaves us with the impression that 
the story of this formal partition, which 
was carefully elaborated, is a tissue of 
lies; and particularly so, when it is 
compared with the evidence produced for 
the respondents, which places the factum 
of separation before Debi  Din's death 
beyond doubt. The respondents’ document- 
ary evidence may now be considered. The 
deed of gift in favour of Musammat Basanti, 
Exhibit А-2, was executed on the 29th 
of May 1875 and registered on the Ist of 
June 1878. It is very fully proved_and 
was ‘produced from proper custody; and 
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in this Court the appellant has admitted 
the factum of its execution. In this deed 
Debi Din definitely sets out his separate 
ownership and possession of 4-annas share 
in Mohammadpur. It is written by Gur 
Sahai Patwari and was witnessed by Moban 
Lal Patwari and also by Dwarka a son of 
Narain, brother of Likhni, the appellant’s 
father, This Dwarka is himself alive and 
is a member of the appellant’s branch: he 
has not been called. Exhibit A-3 is a 
mukhtarnama executed by Musammat Basanti 
in favour of Muhammad Ali- Shah alias 


Bhaggu Shah, whom she appointed her 
mukhtar for the conduct of all her 
business, This goes to .show that Musammat 


Basanti was doing her separate business. 
Had it been that her name had only been 
entered nominally for her consolation, she 
would not have been expected to appoint 
a stranger as her mukhiar-i-am. It may 
here be noted that it is proved that before 
this man Bhaggu Shab, Musammat Basanti 
had appointed Mohan Shah, after him 
Himma, and then one Ram Nath, as her 
mukhtars, and it is 
time of Bhaggu Shah, Musummat Basanti 
ejected Dwarka from his holding, which 
is a very clear sign of her independence. 
Exhibit А-4 is a certified copy of the 
wajtb-ul-arz prepared at the Regular Settle- 
ment of village Mohammadpur. It bears 
date admittedly about 1866 and from its 
perusal it appears that Debi Din, Narain, 
and Tika appellant were among the persons 
who assisted the officials in its preparation. 
Avcording to this the village was divided 
into two parts: ore 10 biswas were in the 
name of Dhani; the other 10 biswas, were, 
5 biswas in the name of Debi Din, and 
91 each in the names of Likhni and 
Narain. The record of separation would, 
of course, taken by itself, be of little 
value. It further shows that the two 
lambardars collected the income of the 
village and after making the necessary 
payments divided profits annually among 
the co-sharers. This point is of importance, 
as such a fact would not have keen 
recorded if? Debi Din Lambardar had been 
manager of а joint family, the members 
of which would not have been entitled, 
therefore, to receive separate profits at 
each harvest, Certain entries in paragraph 6 
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of this document are also of great import- 
&uce. Narain is recorded as exclusive owner 
in possession of grove No. 33, Debi Din 
as exclusive owner in possession of grove 
No. 841 and Likhni as exclusive owner in 
possession of grcve No. 127. 1t also shows 
Debi Din as owning grove No. 639 jointly 
with Dhani, and Likhni as owning grove No. 
466 jointly with Dhani. Dhani, it will be re- 
membered, was a member of another family 
and lambardar of the other half of the village. 
Exhibits А-5 and А-6 are the khewats of. 
the old and current Settlements. They 
afford corroborative evidence in that, that 
they show separate shares with Government 
revenue separately assessed thereon in the 
names of Narain, Likhni апа Debi Din at 
the former Settlement, and in the names 
of Musammat . Basanti, Tika and Suraj 
Bakhsh, sons of Likhni, and Narain at the 
present Settlement. Exhibit A-7 is the 
khewat of 1902, which shaws a separate 
patti of Musammat Basanti in thok Webi 
Din. This is of no great importance, as it 
is of & date later than even the partition 
which the appellant alleges. Exhibit A-11 
is a certified copy of a notice of ejectment 
served upon Dwarka to which we have 
referred. This also is inconsistent with the 
appellant’s suggestion that Narain, father 
of Dwarka, was instrumental. in having 5- 
biswas share recorded merely ont of 
courtesy and consideration in the name of 


Musammat Basanti. The date of this is 
1302 Fasli. ; 
The oral evidence consists of some 


patwaris, of the family pandit, of an old 
ganungo and of two relations, and this 
evidence being consistent with the document- 
ary evidence must carry with it a good 
deal of weight. There is a sentenca also : 
in the evidence of Tika, the appellant, 
which affords an interesting ‘corroboration 
of the respondents’ story. When he ів 
endeavouring to show thata partition took 
place some years after the death of Debi 
Din he states that Mussammat Basanti 
began to weep at the time of partition 
and adds that Narain said-to her “We 
will keep іп the khewat the panch biswa 
jo tumhare hain.” The use of these words 
is evidently a slip, for they are inconsistent 
with the appellant’s tale that the  panch 
biswas were not Musammat. Basanti’s but 
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were only shown in her name for her 
consolation. 

It is evident, therefore, not only that 
the separation of Debi Din in his lifetime 
is directly proved, but that it is indirectly 
also substantiated by the fact that the 
gift he made to his daughter-in-law was 
an effective transaction and that she did 
actually exercise the powers of an owner 
in possession which that deed of gift con- 
ferred upon her. 

The last ground of appeal is not pressed. 

On the above findings the appeal is 
dismissed with costs. 

Kannatys Lat, А. J. C.—I agree. 

Appeal dismissed. 


PATNA HIGH COURT. 
MiscELLANEOUS CIVIL APpEAL No. 16 or 1916, 
May 29, 1916. 

Present: — Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
TRIBIKRAM DEO NARAYAN SINGH— 
JCDGMENT-DEBTOR— APPELLANT 
versus 


BADRI MISSIR-—DECREE-HOLDER— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch I, Art. 188—Príivy 
Council decree —Erecution-—' Revivor of decree, mean- 
ing of —Limitation. 

A decree was passed by Her late Majesty in 
Council on the 28th of November 1899. On Decem- 
ber 2nd,1907, the decree-holder applied to the Calcutta 
High Court under section 610 of the Civil Procedure 
Code, 1882, to transmit the decree for execntion to 
the proper Court. On 4th of February 1908, the 
High Court ordered notices to be issued to the 
opposite parties. On 10th of August 1910, tho High 


Court passed a formal order transmitting the order 


in Council to the District Judge for execution. On 
January 22nd, 1916, ап application was made for 
execution of the decree: 

Held, that there being nothing on the record to 
Show whether the notices under section 610 were 
in fact issued and served upon the parties, the order 
of the High Court transmitting the Order in Council 
to the District Judge for executicn was nota revivor 
of the Order ia Council within the meaning of Article 
188 of the Limitation Act, and, therefore, the applica- 
tion of 22nd January 1915 for execution was barred 
by limitation.. [p. 634, cols. 1 & 2] 

Appeal against the decision of the Sub- 
Judge, Chapra, dated the 18th December 


1915, 


Messrs. Ganesh Dutt Singh, Rajendra 
Prasada and Baidyanath Narayan Singh, for 
the Appellant. 

Messrs. Seroshz Oharan Mitter and Awadh 
Behari Chandra, for the Respondent. 


JUDGMENT. 


СОнАМміЕв, C, J.—This appeal arises out of 
an application made to the Court to enforce 
an Order of Her late Majesty in Council dated 
the 28th November 1899. Itappears that 
several applications for enforcement of the 
Order in Council were made in the years 1902, 
1903, 1904 in disregard of the provisions 
of section '€10 of the Code cf Civil Proce- 
dure, 1882. The ease came before the 
Caleutta High Court in November 1906 
on appeal against an order made by a Dis- 
triet Judge, and the High Court then pointed 
out that an applieation under section 610 
of the Code of Civil Procedure, 1882, was a 
necessary preliminary to the enforcement 
of the Order in Council. On December 2nd, 
1907, the person in whose favour the Order 
in Council had been passed, and whom we 
may refer to as the decree-holder, applied 
to the Caleutta High Court under section 
610 of the Code of 1882. On February 
4th, 1908, that Court ordered notices to be 
issued to all the opposite parties. The 
papers before us do not shew, and the learned 
Vakils on both sides have been unable to 
ascertain, whether in fact notices were issued 
and, if issued, were served upon the parties 
referred to. On August 15th, 1910, the High 
Court passed a formal order transmitting the 
Order in Council to the Court of the District 
Judge for execution. On November 21st, 1911, 
the decree-holder applied for execution 
against the widow of one of the judgment- 
debtors. Notices appear to have been issued 
to all the judgment-debtors. It does not 
appear whether they entered an appearance 
or not. All that is certain is that the 
objection put in by the widow was allowed 
and the application for execution was dis- 
missed on April 18th, 1913. On January 
22nd, 1915, an application for execution of 
the Order in Council was made to the Subor. 
dinate Judge to whom the execution proceed- 
ings bad been transferred. The judgment- 
debtors objected that the application for exe- 
cution was barred by limitation, but the 
Subordinate Judge overruled the objection 
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and ‘directed that execution should proceed. 
The application for execution is admittedly 
governed by Article 183 of the First Schedule 
of the Limitation Act, 1908, according to 
which an application to enforce an Order of 
the Sovereign in Council must be made 
within 12 years from the date on which a 
present right to enforce the order accrued 
to some person capable of releasing the 
right, provided inter alia that where the 
order has been revived 12 years shall be 
computed from the date of such revivor. The 
decree-holder in the present case contends, 
and the Court below has held, that the order 
of the Calcutta High Court dated August 
15th, 1910, transmitting the Order in Council 
to the Court of the District Judge for execu- 
tion revived the order within the meaning of 
Article 183. The meaning of revivor as used 
‘In this Article and in the corresponding Article 
of the Limitation Act of 1877 has been. the 
subject of a number: of decisions. The Courts 
seem to be generally agreed that in using 
the term revivor the Legislature had in view 
the procedure embodied in section 216 of the 
Code of Civil Procedure, 1859, and section 243 
of the Code of Civil Procedure, 1877. The 
object of that procedure was to give notice so 
as to prevent undue surprise to a judgment- 
debtor where more than one year had elapsed 
between the date of the decree and the 
application for execution, or when it was 
sought to enforce the decree against the 
representative ofa party against whom the 
decree was originally made. It has been 
held in several cases that where on an appli- 
cation for execution notice is issued under 
section 216 of the Code of Civil Procedure, 
1877, or section 248 of the Code of Civil Pro- 
cedure, 1882, and the Court has decided that 
the decree is still capable of execution and 
makes an order for execution, there has been 
arevivor within the meaning of the Article 
mentioned above. In my experience ib 
has not been the practice to issue notice on 
an application made under section 610 of 
the Code Civil Procedure, 1882, or Order 
XLV, rule 15, of the present Code where 
no special directions are required. I have 
myself in many cases transmitted an Order 
of the King in Council to a Subordinate 
Court for exedntion without giving any 
notice to the judgment-debtors. It appears 
to me that where an Order in Council ig 
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transmitted to a Subordinate Court for exe- 
eution without any notice being given to 
the judgment-debtors, it would be impossible 
to say that there has been a revivor ‘of the 
order. Insuch a case the Court does not 
consider whether the order is still capable 
of execution or not. It leaves all such 
matters to be deterinined by the Court to 
whom the Order in Council is transmitted. 
The only question to my mind is whether 
anything océurred in the present gase to 
make the order of the Calcutta High Court, 
dated the 15th August 1910, operate as a 
revivor of the Order in Council. The order 
on the face of it is a mere formality. . It does 
not shew that any question was raised be- 
fore or decided by the Court. It does not 
even shew that the judgment-debtors were 
present. The Court had no option but to 
transmit the Order in Council to the Subor- 
dinate Court for execution and as there is 
nothing to shew that it decided any question 
whatever in the case, I am of opinion that 
the order of the Caleutta High Court did not 
operate as a revivor of the Order in Council 
within the meaning of Article 183, Schedule І, 
of the Limitation Act. It follows that, in my 
opinion, the application for execution was 
barred by limitation and should have been 
dismissed. 1 would allow this appeal, set 
aside the order of the Court below. and 
dismiss the application for execution with 
costs. Hearing fee four gold mohurs. 


JWALA PRASAD; J.—I agree. 
: Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Civi; APPEAL No. 754 or 1914. 
June 5, 1916. 
Present; — Mr. Justice Scott-Smith and  : 
Mr. Justice Broad way. 
SULTAN AHMAD AND OTHERS—P LAINTIFES 
—APPELLANTS 
versus 
РАВЗА RAM AND oraers—DEFENDANTS — 


RESPONDENTS. 

Shamilat, adna maliks, whether entitled to share in— 
Question of law, determination of rights of ala and adna 
maliks inter se, whether -Partition—Wajib-ul-arz, 
construction of. 
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The question of the rights of ala and айпа maliks 
inter se is one of law, which must be decided upon ali 
the materials before the Court. [р. 640, col 2; p. 
641, col. 1.] 

The adna maliks of village Patti Allanwala, Tahsil 
and District Jhang, are not entitled to share in tho 
shamilat of the village. гр: 640, col. 2.] - 

Ahmad Shah v. Khuda Bakhsh, 33 P. R.- 1908; Ram 
Das v. Amir Shah, 118 Р.В. 1901; 34 P. L. R. 1902 and 
Ahmad v. Ahmad, 6 Ind, Cas. 1003; 75 P. W. R. 1910, 
referred to. 

Where the following clause occurred in the wajib- 
ul-arz of a village: А 

“Taqsim shamilat deh ki hasab rasad khewat ba 
darkhast har ek hissedar ke ho sakti hat, jis qadar 
khewat-daran andrun shamilat deh bazariah banjar 
shigaft ba razamandi khewat-daran qabiz erazi hon ba 
wagat taqsim kuchh lehaz qabza kisi khewat-dav ka 
nahin hoga. Paidawar erazi shamilat deh ko jumla 
khewat-daran taqsim karenge. Bajuz razamandi jumla 
khewat-daran ke koi khewat-dar ragba shamilat deh ko 
ma abad kar sakta hai na khuh laga sakta hai ...... НЕ 

Held, that ib merely laid down s basis ог mode ot 
partition, and did not ereate or give any right to any 
person to share in the shamilat of the village. [p. 041, 
col. 1. 

ye v. Ahmad, 6 Ind. Cas, 1008; 75 P. W. R. 
1910, referred to. 

- Second appeal from the decree of the 
Additional Divisional Judge, Shahpur Divi- 
sion at Lyallpur, dated the 15th November 
1913, reversing that of the Subordinate Judge, 
lst class, Sargodha, District Shahpur, dated 
the 106һ June 1913, decreeing the claim. 

Mr. Shah Nawaz, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—This ease has arisen out 
of the partition of waste lands—Shamilat deh 
—attached to village Patti Allanwala, in the 
Tahsil and Distriet of Jhang. Owing to the 
advent of a minor canal which passed through 
or commanded the shamilat area of this 
village, Lal, one of the appellants, on the 
lith October 1902, applied to the Revenue 
Authorities asking that the shamzlat be parti- 
tioned in accordance with the terms of the 
wajtb-ul-arz. 

. All the proprietors in the village were will- 
ing that a partition should be effected, and on 
the 5th November 1902 the same Lal made 
a statement in support of his application, in 
which he said that the partition should 
be made in accordance with the  con- 
ditions laid down in the wajib-ul-arz, and 
that the division of land should be in the 
proportion of theland revenue paid by each 
khewaídar. АП һе parties concerned 
accepted this as the basis of partition, and 
among those who signified their agreement 
was Bhai Parsa Ram, one of the respondents, 
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Partition was accordingly effected and the 
lands duly allotted and demarcated. 

Some of the shamilat lands partitioned 
related to two wells known as the Charkht- 
wala and Sadhanwala wells respectively, and 
these lands on partition were allotted and 
made over to Bhai Parsa Ram, ete., respond- 
ents. Upon this, on the 10th March 1905, 
an application was filed by Lal and others 
before the Revenue officials concerned in 
which it was stated that Bhat Parsa Ram, 
etc., were only the adna maliks of the land 
attached to the well Charkhiwala and as such 
were not entitled to share in the shamilat, 
it was prayed that the applicants as ala maliks 
of the said well should be allotted the share 


‘of shamzlat given to Bhai Parsa Ram, ete, The 


partition records do not show what steps were 
taken on this application, but apparently on 
the 25th April 1905 the Assistant Settlement 
Officer (Lala Ganga Ram) ordered that Lal, 
etc., should be entered in the Revenue Records 
as the ala maliks of the shamilat land allotted 
to Bhat Parsa Ram on partition. 

This order was upheld by the Settlement 
Collector (Mr. E. R. Abbott) on the 17th 
July 1905. 


Both parties were dissatisfied with these 
orders andthe matter then came up before 
the Financial Commissioner (Mr. T. Gordon 
Walker) who, on the 17th August 1906, set 
aside the orders of the Assistant Collector 
and maintained the original allotment of 
the land to Bhai Parsa Ram, ete., leaving it 
to Lal, ete., to establish their rights to the 
area added to these wells from the shamilat 
at the time of partition. 


Accordingly some віх years later, on the 
4th October 1912, the present appellants (Lal, 
etc.) brought’ this suit against Bhai Parsa 
Ram and others, in which they asked to be 
given possession of the lands allotted to 
Bhai Parsa Ram, etc., at the time of the parti- 
tion in 1905. 


Their claim was decreed by the learned 
Subordinate Judge on the 1ñth June 1913, 
but was dismissed on appeal by the learned 
Additional Divisional Judge, Shahpur, on 
the 15th November 1913. Against this 
order of dismissal the appellants ‘have pre- 
ferred this second appeal to this Court. The 
appellants’ claim was, and is, that they 
and their ancestors haye been regularly 
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shown in the Revenue Records as the original 
owners, known as taluqdars or ala maliks 
of the two wells Charkhiwala and Sadhanwala, 
while the defendants and “their ancestors 
have ‘consistently been recorded as taraddad- 
kars or айпа maliks of these wells, 
and that by law and custom an adna malik 
has no right or interest in the shamilat land 
of the wells, which belongs to and is the pro- 
perty of the original owners or aia maliks. 
The defendants having secured an entry in 
their favour in the Revenue Records at the 
partition in 1905, and being in possession of 
the land so entered in their names, the appel- 
lants prayed that their superior claims be re- 
cognized and the land made over to them. 
The defendants-respondents denied the 
claim and pleaded that the plaintiffs-appel- 
. lants had no taluqdari right in the shamdlat 
of the village; thatthe land in question was 
rightly allotted to them at partition, they 
being the khewatdars and so entered in the 
Revenue Records relating to the two wells 
since the time of the 1st Regular Settlement; 
that the partition was made among the 


khewatdars according to their proportionate’ 


shares as laid down in the wajib-ul-arz; that 
they have been consistently paying the land 
revenue demanded on these two wells, and 
have been іп possession as adna maliks 
throughout whereas the plaintiffs-appellants 
have neither paid the revenue nor hell 
possession of the lands, and are not khewat- 
dars on these two wells. 

A fur&her.plea of limitation was decided 
against the defendants-respondents and has 
not been raised or referred to in this Court. 

The parties produced no witnesses, one of 
the plaintiffs alone being examined by the 
defendants in connection with certain receipts 
relating to the payment of revenue, but both 
sides produced copies of documents from which 
they claimed to establish their respective 
allegations. As said above, the plaintiffs’ suit 
was dismissed by the lower Appellate Court 
on the 15th November 1913. In the course 
of his judgment the learned Additional 
Divisional Judge remarked that “a great deal 
can be said for plaintiffs! point of view" and 
then towards theend came to the conclusion 
that "though the ease was not free from 
difficulty he thought that the Subordinate 
Judge was wrong in awarding the shamilat 
to the plaintiffs"—he has, however, recorded 
no reasons for coming to this conclusion, 
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On the 17th November 1913 he granted 
a certificate to the appellants certifying that 
there was a question of custom involved in 
the case sufficiently important in his opinion 
to justify a further appeal. The custom 
involved is stated tobe one relating to “the 
partition of shamilat land between айпа and 
ala maliks.” 

Mr. Shah Nawaz for the appellants has 
contended that as both these wells were 
originally sunk by his clients’ ancestors who 
were the original owners, they, the appellants, 
and they alone have any right to the shamilat 
of the village. As ala malzks they receive a 
definite share of the produce of the lands 
attached to the wells, as well as of the trees 
growing in these lands, and they are still 
responsible for the repair and maintenance of 
the wells and their accessories. The defend- 
ants’ ancestors originally came from ancther 
village, Kot Isakhe], and were permitted to 
settle on the wells and to cultivate the lands 
attached to themas айпа maliks only; and that 
by doing so they did not acquire any rights 
of any kind whatsoever in the злата of the 
village. ; 

À reference was made to Douie’s Settle- 
ment Manual, from which it appears that in 
the Multan and Muzaffargarh Districts the 
ala maliks are considered $о Бе the proprietors 
of all waste Jands. Various decisions of this 
Uourt were also referred to which will be dealt 
with in due course. 

He pointed out that in the ease of “malikan 
qabza” it has been definitely decided that 
such proprietors are merely proprietors 
of their holdings, and that they have 
no rights in the waste lands of the vil. 
lage. A malk qabza’, however, could sell 
or mortgage his holding and that as an 
adna malik was not able to do that, the 
latter’s status was even inferior to that of a 
malik gabza, and consequently it was ont of 
the question that he could be given a share 
in shamilat. . 

He further -contended that the lower 
Appellate Court had misunderstood and mis- 
interpreted clause XIV of the wajib-ul.arz, 
which gave no right to the khewatdur as such, 
but only laid down the mode of partition 
which was to be adopted when partition 
skould take place. 

With regard to the partition proceedings 
which ended in 1905 it was urged that there 
was no contention as to the point now at issue, 
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and that consequéntly those proceedings cannot 
assist either side. Bhai Parsa Ram, while 
holding as adna malik in these wells, has 
full proprietary rights in another well in 
the village known as Chah Rahmanwala, and 
also has acquired ala malkiyat right to some 
small extent in the wells in dispute. In these 
circumstances hia presence during the parti- 
tion proceedings was necessary, and it was 
only when the ultimate result became known 
that the plaintiffs became aware of the error 
and that then at once they raised the ques- 
tion and endeavoured to have the mistake 
remedied. On the question of custom it was 
urged that as prima facie ап adna mêlik has 
no right to share in shamilat deh the onus 
of proving a spacial custom giving them a 
right was on the defendants, and as they 
- had failed to discharge this onus the ala 
maliks should be held to be the proprietors 
of the waste lands. 

Mr. Nanak Chand, for the respondents, 
referred usto the “Report on the Revised 
Settlement of the Jhang District’? by Mr. 
Steedman, pages 64 to 70, and contended 
that there had been no misinterpretation of 
the wajib-ul-arz He referred us to the 
Revenue papers relating to these two wells 
and contended that from them it was estab- 
lished that his clients’ ancestors or predeces- 
sors Im-title were granted their rights in the 
wells in the timeof Dewan Sawan Mal, and 
that they held as proprietors. That on the 
advent of British Rule the revenue was 
settled with the айпа maliks, who had 
been consistently described as khewatdars, 
and as such were entitled to share in the 
waste lands when partitioned. He contend- 
ed that the dues paid to the ala muliks were 
merely as payment for the water used for 
the irrigation of lands, and that an айпа 
malik had a-superior status toa malik qabza. 
As to the onus, he contended that whether 
the question be one relating to a title in law 
or by custom, section 105 of the Evidence 
Act placed the burden of proof on the plaint- 
iffs who were seeking to oust the defendants, 
and that it was, therefore, for the plaintiffs to 
prove that they hada title to the land either 
under the ordinary law or according to some 
custom. As they had failed to establish their 
title he ‘claimed that the lower Appellate 
Court’s decision should be upheld. Before 
proceeding to consider the authorities quoted 
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by the learned Counsel on both sides, it will 
be as wellto examine the history of the 
village as well as of these two wells. 

А сору ofa statement made by the pro- 
prietors of this village during the Settlement 
of 1880 is on the record and from it it appears 
that during the period when the Ohoghatías 
were in power Jewanand Khewa, with the 
permission of the then Rulers, settled on these 
lands which were then waste. They brought 
the land into cultivation and sank wells as 
was necessary. As time went on, their 
descendants were unable to carry on the 
cultivation of the land that had been reclaim- 
ed and wells were allowed to fallin. 16 was 
then that others came to their assistance, and 
among others one Bhat Bela was allowed to 
take over а well, and re-sinking it, carried 
on the cultivation of the lands attached to it 
thus acquiring certain rights, now termed the 
rights of an adna malik. 


A separate account or history of the two 
wells in question is given in the khewat 
of the village prepared in 1880. 


That relating to the Sadkanwala well shows 
that the proprietary rights in it were acquired 
in the same manner asthe proprietary rights 
in the rest of the village. The ancestors of the 
present plaintiffs originally sank it, and when, 
after some years, they became too poor to 
continue cultivating the lands attached to 
it, it was made over to Bhai Bhalla Ram 
(or Bhai Bela) Faqir Sevah Panthi, as adna 
malik. The Bhat (from whom the defend- 
ants derive their title) was to pay the land 
revenue and get the proprietary share of the 
produce from the tenants. Out of this 
proprietary share he was to give a certain 
definite share to the original proprietors, z, e., 
to the Khokkar Patriyas. The айпа maliks 
brought a suit in 1858 when there was a re- 
adjustment of the share to be given to the ala 
maliks. The ala maliks were to keep the well 
and well-gear in proper repair, and were to 
take also a share in the produce of the trees. 
Neither the ala nor the adna malzks could sell 
the trees except by mutual consent, although 
the ala maliks had the right to cat down 
trees in order to obtain wood for the repair 
of the wells. Both the adna and ala maliks 
were entitled toalienate their respective rights, 
which were to be regarded as heritable. The 
adna maltks paid the revenue and saw to 
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the cultivation of the lands attached to the 
well, 

The well fell in and añother was sunk 
by the ala maliks. Owing to the well being 
in the possession of a Sadh, it was named 
Sadhanwala. 

The account or history given of the 
Oharkhiwala well is similar in most respects 
to that given of the Sadhanwala well. It 
was sunk by the plaintiffs’ ancestor in waste 
land reclaimed by them, and similarly fell 
into disuse. In the time of Dewan Sawan 
Mal, one Jodha, Sapra, got possession of ib 
and paid dues to the ala maliks. Jodha Sapra 
gifted the well or his rights in it to Bhai 
Bhana Fagir (from whom also the defendants 
derive their title). The descendants of the 
original owners—the  Khokkar Patriyas, 
brought а suit regarding their dues which 
were fixed by order of Captain Lane dated 
the lst June 1865. The same incidents as 
to the trees and revenue attached to this well, 
and in the same way it fell in and another 
was sunk by the ala maliks. 

In the case of both wells the lands were 
cultivated not by the adna maliks themselves 
bué through tenants arranged for by them. 


From the above it would appear that the 
Sadhanwala well at least was entered upon 
by the defendants’ ancestors with the permis- 
sion of the original owners, and that in the 
case of the Charkhiwala well, whether the 
entry was with the permission of Dewan 
Sawan Mal alone or with the consent of 
Khokkar Patriyas as well, the latter’s rights 
as ala maliks were recognized and enforced 
by the British Courts in 1865. 


The rulings cited at the Bar afford little 
or no assistance in the decision of the ques- 
tion, which is whether an айпа malik has a 
right to share in the common lands of the 
village in which his holding is situated, 
This matter never appears to have come 
before this Court in that form, although in 
Ahmad Shah v. Khuda Bakhsh (1) it was held 
that when any land belonging to an adna 
malik became submerged, he could on its 
re-appearance again enter into possession of 
it on the payment of "hag juri” to the ala 
maliks. This was a case from the Muzaffar- 
garh District and the decision was based on 
a specific provision of the wajzb-ul-arz of 


* 


(1) 83 P. R. 1908. 
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the village concerned. Extracts from a deci- 
sion by Sir J. B. Lyall were embodied in this 
judgment and ab page 108 he is quoted to 
have remarked that “In a certain number of 
estates also the rule has come to be that an 
adna malik, though not entitled to break up 
waste generally without leave or only entitled 
to do so asa tenant, yet has a right to recover 
possession as adna malik of land re-forming 
on the site of land originally held by him 
in adna malkiyat generally.......... 

In the “Punjab Settlement Manual” by Sir 
J. M. Douie (Revised Edition, 1909), pages 
72-84, the rights of the ala maliks in the neigh- 
bouring Districts are considered, and it would’ 
seem that inthese Districts at least it is the 
ala malik who is the proprietor of the 
shamilat and not the adna malik, With 
reference to the Multan District at page 78 
occurs the following: — 


“Of course if Һе (айла malik) abandoned his 
land it reverted to the zemindur (ala malik), 
but this was-because the latier was the owner 
of all the waste land...... ” and again at page 79 
in discussing the state of affairs in the 
Muzaffargarh District we find that the rights 
of the ala malik “are restricted to receiving 
their fee in grain orcash and to disposing of 
the unappropriated waste in the village”, because 

the unappropriated waste belongs to the 
superior proprietors.” 

Mr. Nanak Chand has contended that it 
does not follow that tbe custom or law 
is the same in the Jhang District, but 
as pointed out by Sir J. M. Douie at 
page 8], “In Jhang and Multan the 
tenure of the hathrakhidar was in its origin 
similar...... ” and it seems, therefore, to be fair 
and equitable to consider the position of the 
hathrakhidar in the Jhang District in the 
light thrown on his position by the state of 
affairs in the Multan District, 


Sir J. M. Douie refers to Mr. Steedman's 
Report on the Jhang District and we, there- 
fore, may go direct to that Report to ascer- 
tain what rights the hathrakhidar had. Аё: 
page 65, paragraph 83, of that Report the 
origin of this tenure is discussed and briefly 
it may be stated to have beer as follows:— 

The original proprietor, who was also the 
cultivator of the soil, “finding the demands 
and exactions on account of revenue absolute- 
ly unbearable, made over the proprietary 
share of the produce and with it the respon- 
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4 sibility for the revenue to some influential 
man whom the Government” of the times 
“treated with consideration, who assented to 
the arrangement, thinking that he would pro- 
bably be able to make something out of the 

‘contract, for a contract it was at the outset 
and nothing more.’ The contractor who. 
thus took over the proprietary share of the 
produce was called the hathrakhidar. 
Hither party was able to terminate the 
contract at will. And apparently the harass- 
ed owner and cultivator generally selected 
a man of some influence with the authorities 
or a religious devotee who was held in 
reverence and shown much consideration 
by the Rulers, especially in the Sikh times. 

At first the hathrakhidar had no power 
to alienate his rights and the reason was 
obvious, “for the proprietor might not have 
confidence in the third party to whom the 
hathrakhidar wished to transfer his privilege." 
This was the opinion of the Revenue Officials 
after the advent of the British, but it was 
not definitely laid down and the revenue 
was settled with the hathrakhidar 
without any condition whatever as to the 
nature of his tenure. To quote from the 
Report:— "The hathrakhidars, being men of 
power, have been steadily encroaching on 
the rights of the original proprietors 
ever since the last Settlement, aud have 
acquired by prescription certain privileges 
in regard to trees and bhusa to which I 
feel convinced they originally had no right 
whatever.” 

In paragraph 84 Mr. Steedman diseusses 
the position of the “taraddadkar” and the 
“talugdar.” The former’s tenure is closely 
allied to the adhlapi and chakdari tenure 
in Multan and that neighbourhood. If the 
well was made over to the taraddadkar, 
the rights were inalienable but hereditary. 
Jf the  íaraddadkar constructed the well 
at his own expense, in the absence of any 
express agreement, he was full proprietor 
of half of the holding: 


Inthe Jhang District the terms “hathrakhai” 
and “talugdard” have apparently become 
somewhat confused, and rights similar 
to those of superior proprietary rights are 
also styled “talugdart.’ In Dewan Sawan 
Mal’s times the position was somewhat 
altered. That Ruler disregarded rights of 
individuals toa great extent,and any one 
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who could bring land into cultivation was 
granted the land as proprietor, and any 
one who brought a disused well into working 
order became proprietor of it, and such 
persons paid the revenue direct to the State. 

The land belonged to the ala тай 
but the айпа malks, having been in posses- 
sion of it fora long period and having paid 
revenue direct, were deemed to be entitled 
to the proprietorship of it, subject to the 
payment of a proprietary fee. ' 

The adna malik, therefore, may be said 
to be the present equivalent of the hathrakhi- 
dar or taraddadkar or he may be a proprietor 
as created by Dewan Sawan Mal. We have 
to вее іп what category the defendants in 
this case can be said to fall. 

In any event it seems clear that the 
plaintiffs! ancestors were the original 
owners of the village and of these two 
wells. 

The history of the Sudhanwala well shows 
that the defendants’ ancestors obtained pos- 
session of this well with the permission of 
the original proprietors. It was in a tumble- 
ed down condition and was put into work- 
ing order by the .adna maliks. It was, 
however, repaired at the expense of the 
original owners and when it finally fell in, 
another well (the existing one) was sunk 
by the ala maliks, who have regularly receiv- 
ed the "alugdari" dues and in 1858 were 
able to enforce the payment of these rights 
and dues, which are all payable by the 
adna malzks out of the proprietary share of 
the produce. 


This is a strong indisation that the 
original tenure created was a hathrakhat 
one, Similarly in the case of the Oharkhiwala 
well, although it appears that Jadha, Sapra, 
took over the well in the times of Dewan 


. Sawan Mal, he and his successors-in-interest 


have been paying the "talugdari" dues to the 
ala maliks and of the proprietary share of 
the produce, and further in 1865 the ala 
maliks were able to enforce these rights as 
against the adna malzks. 

In these circumstances it would appear 
that this well was held on & tenure very 
similar to that on which the Sadhanwala 
well was held by the defendants! ancestors. 
Whether this be the case or поё, опе thing 
seems to be perfectly clear, namely, that 
Dewan Sawan Mal recognized no rights in 
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land that was not being actually cultivated. 
It would follow, therefore, that the pro- 
prietorship acquired through him could only 
refer to the proprietorship of the actual 
holding then under cultivation, he granted 
no rights to any one in waste lands as 
waste, 

Village boundaries have only been fixed 
since the advent of British rule and, therefore, 
it is impossible to hold that persons ac- 
quired any rights in the skamzlat when they 
acquired proprietary rights in their holdings 
through Dewan Sawan Mal. . 

The enforcement of  "Aathrakhai" ог 
“taluqdard” rights is a clear indication that the 
original owners were recognized as the superior 
proprietors by the British Government. 


One of the cases brought to our notice 
by Mr. Shah Nawaz is a decision of Mr. 
Gore-Ousley, Financial Commissioner, dated 
3186 August 1877, Mehr Inayat v. Sukhu and 
others. This case related to village Khiwa 
in the Jhang District, and Mr. Gore-Ousley 
held that the ala maliks alone were entitled 
io a share in the shamilat. He said in the 
course of this judgment after giving a list 
of certain wells held by айпа maliks (among 
whom the name of Bhat Parsa Ram appears): 
"Now it is obvious that butchers, fagqirs, 
sadhs. . . . . cannot advance any claim to 
proprietary rights in any lands except 
those which they cultivate and which are 
attached in the measurement papers to their 
wells... .. ” Не held that the ala maliks 
or original owners were entitled to the 
shamilat as against the adna malwks. Special 
importance attaches to this case, for it 
appears that the then plaintiffs claimed to 
be the owners of the shamilat by virtue of 
a grant made to them by Dewan Sawan 


Mal. The original owners were the Mans 
and Dewan Sawan Mal granted all the 
rights possessed by the- Mahins to the 


plaintifs, and Mr. Gore-Ousley, therefore, 
held that this grant conveyed to the plaintiffs 
the rights of the Mahins in the waste lands. 
This related to another village in the Jhang 
District but is instructive on the point 
which is now before us. . 

"We are not pressed by the argument that 
because a malik qabza” is not entitled to a 
share in the shamilat, therefore, ап adna 
malik is not entitled either, and we do not 
see any necessity for discussing the rulings 
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cited by Mr. Shah Nawaz which relate to 
the rights of& malik qabza,—for the same 
reason we do not propose to refer to the 
paragraph cited from "Rattigàn's Digest of. 
Customary Law." 


Two decisions have, however, been quoted 
'and both sides have asked us to consider 
them as decisions in their favour. These 
are Ram Das v. Amir Shah (2). and: 
Ahmad v. Ahmad (8). 


In those cases ib was held that a sale of 
landina village did not per se carry with 
ita right to the share of the vendor in the 
shamilat of the village. 


The ratio decidendi in these cases was 
that the rights of a proprietor in the злата 
of a village are not a mere accessory to the 
land separately held by him, and that, there- 
fore, a sale of land by a proprietor withont 
an express sale of his rights in the shamilat 
gave the vendee no rights in the shamilat. 
With this view of the law we agree and 
these rulings have been followed by us 
recently in Saleh у. Musammat Bakhtavar (4), 
decided on the 31st May 1916. 


As rights in shamilat are not accessory 
to land separately held in a village, it would 
seem that the predecessors-in-title of the 
defendants only acquired the, proprietary 
rights as adna malhks in the lands they 
aetually cultivated, whether they got posses- 
sion of those lands with the permission of 
the original owners or under a grant from 
Dewan Sawan Mal. Neither the “permis- 
sion” nor the “grant” carried with it rights 
in any lands other than those actually made 
over, and if thus follows that it is the 
ala maliks, and not the айпа muliks, who 
are entitled to the злата lands of this 
village. 


We fail to see how any question of custom 
can arise in this case, as this is the first 
time that the shamilat has been partitioned 
in this village. In our opinion the ques- 
tion of the rights of the ala and adna 
maliks inter se is one of law, whichhas to 


(2) 113 P. R, 1901; 84 P. L. R, 1902. 
(3) 6 Ind. Cas. 1003; 76 P. W. R. 1910. 
(4) 36 Ind. Cas. 601. 
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° be decided upon all the materials before the 
Court. 

We next come tothe question as to the 
meaning of the wujib-w-arz. Clause 14 runs 
thus: 

Taqsim skamilat deh ki hasab rasal khewat 
ba darkhast har ek hissedar ke ho sakti hai, jis 
qadar ‘khewatdaran — andrum shamilat deh 
buzariah banjar shigaft ba razamandi khewat- 
daran gabiz erazi hon ba waqut taqsim kuchh 
lehaz qabza kist khewatdar ka nahin hoga, 
Paidawar erazi shamilat deh ko jumla khewat- 
daran tagsim karenge. Bajuz razamand? jumla 
kewatdaran ke kot khewatdar ragba shamilat 
deh ko na abad kar sakta hai na khuh laga 
sakta hai ....” 

Mr, Nanak Chand claims that this gives 
the khewatdars a right to a share in the 
shamilat. We, however, agree with Mr. 
Shah Nawaz ‘in his contention, and think 
that this merely lays down a basis or mode 
of partition and creates or gives no right 
to share to any person. 

This was the interpretation placed on a 
similar clause in Ahmad v. Ahmad (3) and 
the point requires no further discussion. 

~The defendants can claim no right to share 
from the wording of this provision in the 
wajib-ul-arz, : 

The partition proceedings eannot be held 
io support either side, and we consider 
that it is not necessary, in the circum- 
stances of this case, to discuss what occurred 
while the partition was being made. 

Whether the onus was or was not rightly 
placed on the defendants is of small con- 


sequence, as we consider that the ala maliks- 


hava proved that they and they only are 
entitled to share in the shamalat 
village. 


We, therefore, accept this appeal and 
setting aside the decrae of the Additional 
Divisional Judge restore that of the Sub- 
ordinate Judge. 

In the circumstances, however, we think 
that the parties should bear their own 
costs throughout and order accordingly. 


Appeal accepted. 
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CALCUTTA HIGH COURT. 
Rowe Nisi No. 608 or 1916. 
August 29, 1916. 

Present: —Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Cuming. 
BEPIN BEHARY MOZUMDAR AND 

OTHERS—PETITIONERS 
versus 
JOGENDRA CHANDRA GHOSH AND 
ANOTHER—OpposiTa PARTIES. 

Civil Procedure Code (Act V of 1908), 8. 10— Matter 
in issue’, meaning of—-Object of section - Suit for 
vent for period subsequent to that included ina prior 
suit for rent,if governed by s. 10. . 

The operation of section 10, Civil Procedure Code, 
when otherwise applicable, is not excluded by 
the fact that the previously instituted suit has 
reached the stage of an appeal. [p..642, col. 2.] 

Chinnakarupan Chetty A. L. M. 8. S. v. M. V. M: 
Meyappa Chetty, 80 Ind. Cas. 753; 18 M. L. T. 400;. 
11916) M. W.N. 84$ and Mohadeo Prosad Sahu v. 
Gajadhar Prosad Bahu, 16 Ind. Cas. 459; 16 C. W. N. 
847, referred to. . . 

The expression “matter in issue" in section 10 has 
reference to the entire subject-matter in controversy 
between the parties and is not equivalent to “any 
of the questions in issue” [p. 642, col. 2.] 

The object of the section is to prevent Courts of 
concurrent jurisdiction from “simultaneously trying 
two parallel suits in respect of the same matter in 
issue. [p. 64 , col. 2.] . 

The section does not bar the trial of a suit for 
rent for a period subsequent t2 that included in the 
previously instituted suit for rent, although the same 
question may be involved in the two suits. [p. 643, 
col. 1] š I 

Section 10, Civil Procedure Code, when applicable, 
leaves no discretion to the Court and must con- 
sequently be applied only to cases clearly within its 
language and intendment. [p, 643, col. 1.] 


Rule against the order of the Court of tke 
Sub-Judge, Khulna. in Rent Suit No. 9 
of 1916. 


Babus Jadunath Kunjilal and Sachindra 
Prasad Ghose, for the Petitioners. 


Babus Mohendra Nath Roy, Bepin Behari 
Ghose, Biraj Mohun Mojumdar and Anilendra 
Nath Roy Chowdhury, for the Opposite Parties. 


JUDGMENT.—We are invited in this 
Rule to direct under section 10 of the Civil 
Procedure Uode, 1908, that a suit for rent 
in the Court of the Subordinate Judge of 
Khulna be stayed during the pendency of 
an appeal in this Court, The petitioners 
were defendants in a suit for rent institut. 
ed against them by the opposite party on 
the 6th May 1911 in the Court of the Sub- 
ordinate Judge of Khulna for settlement of 
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fair rent and for recovery of arrears of the 
years 1814—17 В. S. The claim was resisted 
on various grounds amongst which we may 
mention one, namely, that the plaintiffs had 
evicted defendants from the lands of Mauza 
Ula claimed by the defendants as included 
їп their tenure. The plaintiffs did not 
admit that Mauza Ula was во included and 


apparently maintained that they themselves: 


were lawfully in possession of those lands. 
The Subordinate Judge tried the suit on 
evidence, overruled the plea of suspension 
of rent by reason of eviction, and made a 
modified decree in favour of the plaintiffs, as 
in his opinion the defendants were equitably 
entitled to certain deductions. The Subordi- 
nate Judge, however, stated at the conclusion 
of his judgment that the decision with 
respect to Ula will not be binding as between 
the vendees and the question whether . Ula 
appertains to the tenure of the defendants or 
not was left open as between them. This 
declaration was incorporated in the decree 
made on the 23rd April 1914. On the 9th 
June 1914, the defendants lodged an appeal 
in this Court against the decree and took 
as one of the grounds of objection in the 
. memorandum of appeal that the decision as 
to the title to Ula was contrary to the evi- 
dence on the record. The appeal has not 
yet been heard. Meanwhile the opposite 
party have on the 12th April 1915 instituted 
a suit in the Court of the Subordinate Judge 
of Khulna for recovery of the arrears cf 
the years 1818— 21. The defendants resist 
the claim, on the ground amongst others that 
during the years in suit they have been 
unlawfully kept out of the lands of village 
Ula. There can be no question that the 
title to Ula arises in the present as in the 
previous suit, and as the question was not 
conclusively determined in the previous 
‘suit, it must be investigated on fresh materials 
in the.present proceeding. The defendants 
contend on these facts that the second suit 
must be stayed under section 10. 

Section 10 is in these terms:—‘No Court 
shall proceed with the trial of any suit in 
which the matter in issue із also directly 
and substantial in issue in & previously 
instituted suit between the same parties, or 
between parties under whom they or any 
of them claim litigating under the same 
title where such suit is pending in the 


same or any other Court in British India 
having jurisdiction to grant the relief claim- 
ed, orin any Court beyond the limits of 
British India established or continued by the 
Governor-General in Council and having 
like jurisdiction, or before His Majesty in 
Council.” 


It is plain that if section 10 is otherwise 
applicable, its operation is not excluded by 
the fact that the previously instituted suit 
has reached the stage of an appeal. This 
is clear from the use of the expression 
"Before His Majesty in Council,” ani this 
view was expressly adopted in the case of 
Chinnakaruppan Oheity, A. L. M. S. б. v. 
M. Y. M. Meyappa Chetty (1), where it was 
pointed out that proceedings on .appeal 
are for many purposes deemed only a 
continuation of the suit instituted in the first 
Court, Pichuvayyangar v. Seshayyangar(2) and 
Kristnama Chariar v. Mangammal (3). Соп- 
sequently, the mere fact that the decree in the 
previously instituted suit is under appeal in 
this Court, does not enable the plaintiffs 
to invite us to hóld that section 10 is in- 
applicable, The question, accordingly, re- 
duces to this; is the matter in, issue 
in the subsequently instituted suib for rent 
also direetly and  substantialy in issue 
in the previously instituted suit? The suits 
аге between the same parties litigating 
under the same title and that requirement 
of the Code is fulfilled. What, then, is the 
meaning of the expression “the matter in 
issue.” The defendants invite us to hold 
that the expression is equivalent to “any: of 
the questions in issue.” The obvious answer 
is that if that had been the intention of the 
framers of the section, appropriate words 
might have been used to bring out such 
sense. We are of ‘opinion that the ex- 
pression “the matter in issue” has reference 
to the entire subject in controversy between 
the parties. The object of the section is 
to prevent Courts of concurrent jurisdic- 
tion from simultaneously trying two parallel 
suits in respect of the same matter in 
issue. To take one instance: if a mortgage 
security includes properties in three districts, 
there would be nothing to prevent a litigious 

(1) 30 Ind. Cas, 763; 18 M. L. T. 400; (1915) M. 
W. N. 844, 


(2) 18 M. 914; 5 M L. J. 39 (F. B.). 
(3) 26 M. 91 (F, B.). 
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plaintiff from indulging in the luxury of 
three suits, instituted simultaneously in three 
different Courts for the same relief, namely, 
a decree for sale on the basis of his mort- 
gage. Section 10 effectively bars this pos- 
sibility. Similarly it debars the plaintiff 
from seeking to carry on simultaneously two 
suits for recovery of the same sum of money; 
as was attempted unsuccessfully in the case 
of Mohodeo Prasad Sahu v. Gajadhar Prosad 
Sahu (4). But the section does not go further 
and does not bar the trial of a suit for rent for 
a period subsequent to that included in the 
previously instituted snit for rent; 
matters in issue, that is, the subject-matters 
in controversy are obviously different in the 
two suits. In the first suit, the matter in con- 
troversy is, whether А is entitled to recover 
from `B Rs 5,000 as rent for the year X. 
In the second suit, the question in dispute 
is whether 4 is entitled to recover from 
B Hs. 3,000 as rent forthe year Y. We 
are unable to hold that merely because the 
same question may be involved in the two 
suits, the matters in issue are identical, so 
as to attract the operation of section 10. 
If the contention of the defendants were to 
prevail, successive suits for rent or for 
other sums periodically due would be per- 
petually tied up. It is further important 
to note that this result would follow, even 
if, as has happened in the present case, the 
decision in the previously instituted suit 
upon a particular point has been left open, 
for section 10, according to the defendants, 
does not require that the point should have 
been conclusively determined. It is finally 
worthy of note that section 10 when appli- 
cable leaves no discretion to the Court 
and must consequently be applied only to 
cases clearly within its language and intend- 
ment. We are of opinion for the reasons 
assigned that section 10 has no application to 
the present case. 


- The Ruleis discharged with costs. 
assess the hearing fee 
mohurs. 

Let the record be sent down at once. 


We 
at three gold 


Rule discharged. 
(4) 16 Iud. Cas, 459; 16 О, W. N. 897. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
. First CIvIL Arrear No. 70 or 1914. 
April 5, 1916, 
Present; —Mr. Stuart, A. J, C., and 
Mr. Kanhaiya Lal, A. J. C. 
IZZAT-UN-NISSA BEGAM AND ANOTHER 
—PLAINTIFFS——À PPELLANTS 
versus 
Musammat KANIZ FATIMA BEGAM AND 
OTHERS— DeFENvDANTS—-RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Hes 
judicata, unnecessary findings, whether operate as— 
Muhammadan Law-—Wakf, testamentary creation of 
whether valid—Government promissory notes, whether 
can be subject of wakf. 

Where a finding has been come to upon an issue 
which enables а Court to dispose of в case, other 
findings on other issues cannot be treated as a final 
decision of the matter covered by them, so as to 
operate as res judicata. [p 645, cols. 1.] 

Pandit Har Sahai v. Hon'ble Raja Ali Muhammad 
Khan, 20 Ind. Cas. 266; 16 О. C. 178, followed. 

By the law of the Shiah sect of Muhammadans 
as well as by that of the Sunni sect, a valid wakf 
can be created by Will. [p. 645, col. 2.] 

Baqar Ali Khan v. Anjuman Ara Begam, 25 A. 286; 
7 C. W. N. 465; 5 Bom. L. R. 410; 8 Sar. P. C. 1,897; 
80 I. A. 94 (P. O)., followed. i 

Agha Ali Khan у. Altaf Hasan Khan, 14 A. 429; 
A. W. N. (1892) 187; 7 Ind. Dec. (м, в.) 643 (F. B.), 
dissented from. 

Quare.— Whether a valid wakf can be created of 
Government promissory notes.  [p. 645, col. 2.] 

Fatima Bibee v. Arif Ismailjee Bham, 9 C. L. В. 66 
and Kulsom Bibee v. Golam Hossein Cassim Arif, 10 
С. W. N. 449, referred to, 

Appeal against the decree of the District 
Judge, Lucknow, dated the 7th March 
1914. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. 

Messrs, S. Nabiul-lah, Farzand Ali 
and Bansi Dhar, for the Respondents. 

JUDGMENT.—On 25th March, 1859, 
Nawab Sultan Jahan Mahal, one of the 
wives of King Wajid Ali Shah, the last 
King of Oudh exeeuted a deed registered 
on 29th July 1865, by which she pur- 
ported to create а wakf of the following 
property :— 

1. Five Government promissory notes 
for Rs. 50,000, yielding interest at 4 per 
cent. 

2. Her life-interest in a jagir of land 
yielding an annual profit of Rs. 2,400. 

3. Jewellery valued at Es. 10,000. 

4, Groves and. houses valued 


at 
Rs. 7,000. 
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5. An ¿mambara with furniture, ete-, 
valued at Rs. 7,339. 

The object of the wakf was to maintain 
the ;mambara, to support certain readers of 
the Quran and other persons to perform certain 
religious ceremonies and to distribute alms. 
She appointed under tbis deed as the first 
mutwalli her servant Darogha Wajid Ali and 
declared that the post of mutwalló should 
remain in his family and should ba held 
by his descendants. The parties were Агай. 
Darogha Wajid Ali assumed the duties of 
the mutwalli, Nawab Sultan Jahan Mahal 
died shortly after she had executed the 
deed, The income of the jagir was only 
for her life and ceased on her death. It 
is nob clear whether Darogha Wajid Ali 
ever obtained possession of the jewellery 
or the groves and houses. No trace of 
them can now be found. Darogha Wajid 
Ali died in 1876. He was succeeded as 
mutwallt by his son Nazir Hasan. Nazir 
Hasan died in 1892. He left two widows— 
Shahara Begam and Fatima Begam. By 
Shahara Begam he had a daughter Kaniz 
Fatima Begam and by Fatima Begam he had 
two daughters—Kamar Jahan Begam and 
Roshan Jahan Begam. On the death of 
Nazir Hasan his two widows and his three 
daughters succeeded as mutwallis. It is to be 
noted that Darogha Wajid Alt. had two 
sons and several daughters, and that 
according to the terms of the deed all his 
descendants should have succeeded to the post 
of mutwalli. Nazir Hasan, however, was the 


sole person who succeeded him and (as. 


already stated) on his death his widows and 
daughters became mutwallis. 

In 1894 a suit was instituted in the Court 
of the Additional Civil Judge of Lucknow by 
Prince Mirza Muhammad Anjum Kadar and 
Kari Yakub Ali Khan under the provisions 
of section 539 of the old Code of Civil Proce- 
dure, asking that a scheme for the manage- 
ment of the wakf in question should be drawn 
up. The Additional Civil Judge dismissed 
this suit on 21st October 1895 by a judgment, 
а copy of which (Exhibit A-4) is on the 
record. He found that, although the two 
plaintiffs in question had obtained permission 
from the Legal Remembrancer to institute 
the suit, the first-named bad no interest in 
the trust. He found further that the pro- 
perty was not wakf, inasmuch it was created 


by а testamentary instrument and because a 
portion of the endowment was in the shape 
of Government promissory notes bearing 
interest. 

In 1899 Hassan Jafar and Jahan Kadar 
Begam (a son and daughter of Musammat ' 
Rakaiya Begam, one of the daughters of 
Darogha Wajid Ali) having obtained per- 
mission from the Legal Remembrancer’ 
instituted a similar suit against the widows 
and.daughters of Nazir Hasan in the Court 
ofthe District Judge of Lucknow, praying 
that the widows and daughters might be 
removed from the management of the trust and 
fit persons appointed trustees in their place. 
This suit was dismissed on 6th June 1901 
by Mr. Habs, f. O.S., then District Judge of 
Lueknow. His order was seb aside and the 
suit was remanded for trial according to law. 
It was then decided on a compromise. 
Appeals were filed against this compromise 
which were decided by Mr. Chamier, Judicial 
Commissioner, on 2nd September 1907. A 
copy of Mr. Chamier's judgment is (Exhibit 
15) on the record. He sent the case back for- 
re-direetion. The matter was finally decided 
by another compromise by which the widows 
were removed from the post of mutwallz and 
Kaniz Fatima Begam, Kamar Jahan Begam 
and Roshan Jahan Begam were declared to 
be mutwallis. These ladies agreed that they 
would devote the income of their interests in 
the bazars of Saadatganj and Nazirganj and 
the shops attached to the ¢mambara, which 
they valued at Rs. 40,000, towards the up- 
keep of the endowment, and appointed Fazl 
Ali,the brother of Fatima Begam, wife of 
Nazir Hasan, and Abul Hasan, the son of 
Rukaiya Begam, as managers. Abul Hasan 
has since died and has been succeeded by his 
brother Hasan Jafar. 

We now come to the present proceedings. 
Izzat-un-nissa and Mehdi Begam, daughters of 
Azmat-un nissa, a daughter of Darogha Wajid 
Ali, instituted a suit on 3ist January 1913, 
having obtained permission from the Legal 
Remembrancer, in the Courtof the District 
Judge of Lucknow for the removal of the 
mutwallis and the managers under the 
provisions of section 92 of the present Code 
of Civil Procedure, on the grounds that they ` 
had been grossly mismanaging the trust 
property. The District Judge dismissed the 
suit, by a judgment dated the 7th March 
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1914, on the following grounds. He found 
that the wakf was a valid wakf, but that 
the plaintiffs were barred under the law of 
ves judicata from asserting that it was a 
valid wakf as they. were bound by the 
judgment of the Additional Civil Judge, 
Lucknow (Exhibit А-4), and he further 
found that there had been no mismanage- 
ment. 

The learned Counsel for the appellants 
eontests the findings that the suit is barred 
by ves judicata and that “there has been no 
mismanagement. We agree with him on 
the first point. The judgment (Exhibit A-4) 
dismissed the suit for following reasons :—The 
Judge found that, although the permission 
of the Legal Remembrancer had been obtain- 
ed, one of the plaintiffs had no interest in 
the trust. The law as it then was 
(which does not materially differ from the 
law аз it now is upon the point) required 
asa condition precedent to the institution 
of such a suit that two persons having au 
- interest in the trust must join ав plaintiffs 
and obtain the consent ofthe Advocate- 
General, who in these Provinces i ig represented 
for the purpose by the Legal Remembrancer. 
Tf it be found that out of the two persons 
who join as plaintiffs one has no interest in 
the trust the result is necessarily a non-suit 
and on the finding of the Additional Civil 
Judge the suit failed accordingly, the 
plaintiffs being non-snited. In those cir- 
cumstances there was no necessity for him 
to determine whether there was or was not 
a valid wakf and, as a finding had been 
come to upon the issue relating to non- 
suit which enabled him to dispose of the 
case, other findings on other issues cannot 
be treated asa final decision of the matter 
covered by them во as to operate as res 
judicata. In arriving at this conclusion we 
are following a decision of a Bench of this 
Court in Pandit Har Sahat v. Hon'ble Raia AU 
Muhammad Khan (1). The learned Counsel 
for the respondents contends that even 
if the principle of res judicata be held not 
to operate in this case, the wakf i3 nota 
valid wakf. The learned Additional Civil 
Judge who decided the case in 1895 consider. 
ed that the wakf was not valid, because 
it was. based on a.testamentary disposition 


(1). 20 Ind, Cas, 266; 16 О. С. 178, 


and because a portion of the property con- 
sisted of Government promissory notes. At 
the time that he decided the case the 
view taken by the Allahabad High Coart 
in Agha Ай Khan у. Altaf Hasan Khan (2) 
was accepted in Oudh. But in 1902 their 
Lordships of the Privy Council in Bagar 
Ali Khan у. Anjuman Ara Begam (3) ex- 
pressly overruled that decision and decided 
that by the law of the Shiah sect of 
Muhammadans as well as by that of the 
Sunni sect a valid wakf can be created 
by Will. Thus the view of the. -learned 
Additional Civil Judge on the first point 
ean no longer be accepted. 

On the second point the learned ounsa 
for the respondents has quoted the decision 
of the Calcutta High Court in Fatima Bibee 
v. Arif Ismailjee Bham (4) and Kulsom 
Bibee v. Golam Hossein Cassim Arif (5), in 
support of his contention that a Govern- 
ment promissory note cannot form part of 
the property in a valid wakf as the accept- 


.ance of the interest therefrom is in con- 


travention of the principles of Muhammadan 
religion. These decisions certainly to some 
extent support his argument. Butit is by 
no means certain that the views taken by 
the learned Judges of the Caleutta High 
Court are correct. They have not been 
followed in other High Courts and a leading 
Mahammadau jurist of the present day 
Dr. Syed Ameer Ali (see his Mahammadan 
Law, Volume I, Fourth Edition, of 1912, page 
245 её seg.) considers that the view taken in 
these decisions is clearly erroneous. We 
need not, however, go into the question, for 
it is not necessary for us to determine 
whether the devotion of a Government pro- 
missory note could invalidate the: present 
wakf. The difficulty has been removed by 
the fact that the Government promissory 
notes in question passed out of the trust 
many years ago. We have it in-evidence 
that as far back as 1865 Darogha Wajid 
Ali asked for permission from the Civil 
Judge of Lucknow to negotiate the promis- 
sory notes in question and invest the pro- 

(2) 14 A. 429; А. W. N. (1892) 187; 7 Ind. Dec 
(x. s.) 618 (F. B.). 
- (8) 25 A, 236; 7 C. W. N. 465; 5 Bom. L. В, 410; 
8 Sar. Р. О. Т. 397; 30 I. A. 94 (P. O.*. ` 

(4) 9 C. L. R. 66. 

(5) 100, W. N, 449. 
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ceeds in landed property. He obtained 
sanction, sold the promissory notes and 
invested the money. Further it is quite 
clear that the ladies who are now the 
anubwallis have devoted only landed property 
towards the purposes of the trust. Thus 
there can be no question now as to the 
purity of the income of the wakf and we 
agree with the learned District Judge that 
the wakf is valid. 

We now come to the last point. It appears 
from the evidence that Darogha Wajid Ali 
spent money in a lavish manner upon the 
upkeep. of the religious ceremonies, etc., 
connected with the wakf. He spent consider- 
ably more than the income of the trust pro- 
perty and appears to have made up the 
balance out of hisown pocket. The manage- 
ment continued in a slightly less elaborate 
manner during the lifetime of his son and 
when the respondents Nos. 1 to 3 succeeded 
as mutwallis,it is perfectly clear that the 
trust property had considerably diminished 
before it came in their hands. 

We find that they have made a very liberal 
assignment of lended property towards the 
upkeep of the wakf. So far from consider. 
ing that they have kept anything back 
which should have gone to the wakf; it 
appears to us that they have of their own 
freewill handed over more than what 
could have been reasonably demanded from 
them. As far as the management of the 
wakf property goes, we agree with the 
Jearned District Judge that the evidence 
does not establish that there has been any 
mismanagément. The management might 
be improved upon. The same might be 
said with regard {о the management of 
many religious and charitable trusts. But 
so far from the management being so bad 
as to justify our interference, we are of 
opinion that the evidence shows that the 
management is good, The learned District 


Judge afforded the parties all reasonable’ 


facilities for producingevidence and excluded 
no evidence which he should have admitted. 
The appellants having failed to establish 
that there bas been any mismanagement of 
the wakf property, their appeal must fail. 
We dismiss it accordingly. The appellants 
will pay their own costs and those of the 
respondents. 
Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
CIVIL MiscELLANEOUS APPEAL No. 139 
or 1915. ` 
January 31, 1910. 
Present: —Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
MA MYO AND ANOTHEE—PLAINTIFFS— 
APPELLANTS 
versus 
MAUNG KYAN—Derenpant— 


RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 19, cl. 
(bì—“Father”, meaning of—Father, whether includes 
father of illegitimate child—Quardian of person of 
illegitimate daughter— Fitness of guardian. 

The word “father” in clause (b) of section 19 of 
the Guardians and Wards Act can only apply in the 
ease of a child born in wedlock. [p. 649, col. 2,] 

A maternal aunt, who has nursed a minor girl from 
her infancy, is a preferable guardian of the girl's 
person to her natural father who once repudiated her 
as his child and who has paid maintenance only 
because he was compelled to do so by the Court. 
[p. 649, со]. 2.] 

Rahman, M.O. v. G. George, U. B. R. (1892-96), IT, 
418, referred to and followed. 


FACTS appear from the following judg- 
ment of the District Judge.— 


“In 1903 Maung Kyan, a Sub-Engineer in 
the Public Works Department, lodged in Ma 
Mya Thi’s mother’s house. 


Ma Mya Thi was unmarried and eohabited 
with Maung Kyan. Maung Kyan apparently 
neglected to marry Ma Mya Thi and was trans- 
ferred from Thayetmyo and subsequently a 
child, Ma Ta Shin, was born. Ma Mya Thi 
obtained maintenance order which was 
gradually increased as the child grew up. The 
last order was for Rs. 20, but there is evidence 
to show that for the last five or six years 
Maung Kyan bas been paying Rs. 25 a month. 
It is said by the child, but there is no real 
proof of this, that he increased the amount as 
Ma Mya Thi threatened to apply to Court for 
an increased allowance. Maung Kyan ig 
now Sub-Divisional Officer, Public Works 
Department, at Pegu. *: 


In December last plague was bad in 
Thayetmyo town and as some dead rats 
were found in her house, Ma Mya Thi on 
the 7th December fied to Allanmyo with 
her daughter Ma Ta Shin. She was followed 
by her half-sister Ma Myo, who was living 
with her, two days after, and the house 
was shut up and left in charge of a durwan, ` 
Maung Ро Saing, 
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Ma Mya Thi got ill in Allanmyo and was 
brought home on the night of the 13th 
December. Maung Po Saing could not be found 
and as the house was shut up, she was 
taken to the house of Maung Tha Tu, a 
neighbour. She died there of plague on 
the afternoon of the I4th. 

On her death Mauug Tha Tu and his family 
went to Ma Mya This house for the 
night and subsequently moved out of the 
infeeted quarter on to the sandbank. 

А% Ma Mya This house Maung Tha Tu's 
daughter and the minor Ma Ta Shin opened 
the boxes and went over the property and 
took out Rs. 300. This together with some 
money received from the azent in charge 
of Ma Mya This bazar stall was, it is said, 
used for the funeral which took place next 
day. It is this perceptible action under 
Maung Tha Tus order and other dealings 
with the property that have given rise to 
the suspicions set forth in the written 
statement and letter filed as to Maung Tha 
Tos male fides. 

I dismiss this part of the case with the 
finding that it is not proved that Maung Tha 
Tu was dishonest or had any dishonest 
intention, but that his actions were such 
as to give reasonable grounds for the 
apprehensions expressed. Ma Mya Thi died 
leaving property worth over Rs. 8,000. 

Her daughter and sole heir, Ma Ta Shin, 
isa girlof 12. The girl is intelligent and 
has been adequately educated. 

The case came before the Court on an 
application of Maung Tha Tu to be appointed 
guardian to the person and property of tke 
minor on the 12th January 1915, Objections 
and counter-claims for appointment were 
filed by Maung Kyan and Ma Myo jointly 
with Ma Yon. š 

Pending disposal Ma Myo was appointed 
guardian on the 18%һ February 1915, but 
the minor went back to Maung Tha Tu and 
a further order was issued on the Ist 
March 1915. No doubt the girl would not 
have disobeyed the order of the 8th Febru- 
ary 1915, unless Maung Tha Tu and his family 
influenced her, but it did not seem necessary 
to enforce theorder and the girl has since 
lived in Maung Tha Tus house. The line 
mainly taken by the rival claimants has 
not been so much to show their own fitness 
for the guardianship-but to show the unfitness 
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of their adversaries, and a good deal of 
the evidence brought on the record is of 
little value. One fact may be accepted, is 
clear enough, and that is that had Ma Mya 
Thi died poor, Maung Tha Tu and his family 
would have taken little interest and that 
in all probability Ma Ta Shin would have 
lived on with Ma Myo claiming maintenance 
from Maung Kyan. 

Maung Tha Tu’s claims may be considered 
first. Heisa respected elder of the town, 
but the record indicates that in this case the 
moving spirit is his son Maung Po Chit, who 
is the Head Clerk of the Sessions Court 
and lives in Prome. I may remark in passing 
that а man in Maung Po Chit’s position was 
ill-advised to write such a letter as Exhibit 
D during the pendency of a case in Court. 

Maung Tha Tu's wife, who died before the 
minor was born, was a cousin of the 
miror’s mother; this is the only relation- 
ship which exists between the minor and 
Maung Tha Ta, if it ean be called such. 

In fact it seems to me that it is only 
through the acsident of the dying woman 
going to Maung Tha Tu’s house because her 
durwin could not be found, that Maung 
Tha Tu has come into the case at all. 


The only point in his favonr is that the 
minor wants to stay in his house, Of course 
a girl of 12 is easily influenced and there 
were special opportunities which favoured 
Maung Tha Tu and his family. No doubt 
Maung Tha Tu’s house із more attractive to 
the girl than Ma Myo’s or that of a practically 
unknown father who has а wife and four 
children. But much weight cannot be giver 
to the momentary preference of a young 
girl and I must hold that Maung Tha Tu's 
claims are of the slightest. 

2. Ma Myo and Ma Yon's claims may be 
taken first. 


Ma Myo is the half-sister of Ma Mya Thi 
and was living with her at the time of her 
death and since her mother died and had 
done 80.0ecasionally before. 

Ma Yon is very distantly related, but she 
lives next door and her daughter Ma Ket 
helped Ma Myo to nurse Ma Ta Shin when 
an infant,as Ma Mya Thi was il апа could 
not nurse the child. Ma Myo was a wife 
of Maung Ba Than, formerly Heai.Q 14rberg 
Magistrate ab Thayetmyo, and after his 
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death married Maung Saw Maung, E. A. C., 
from whom she їз separated and gets a 
maintenance allowance of Rs. 50 a month. 

There is nothing to show that she is 
unsuitable asa guardian either to the person 
or property of Ma Ta Shin. Excluding the 
father she is the nearest relative. Ma Yon 
is an old lady and has stood security for Ma 
Myo. They would ba suitable joint 
` guardians, 

3 The father Maung Kyan’s claim must be 
considered in another way. Не is entitled 
to the guardianship of his daughter’s person 
unless itis shown that he is unfit. The 
points against him are that he originally 
denied parentage and does not appear to 
have taken much personal interest 
child, since and that he has a wife and 
children who might not make things pleasant 
for Ma Ta Shin, also that he is outside the 
jurisdiction of the Court, although -this is 
of little moment as he is a Government 
servant holding a responsible position and 
the Court would not in such a case withhold 
permission to remove the ward. 


Although he denied parentage, the fact 
remains that he has paid throughout for 
maintenance and ‘education of the child. 
It is proved that the mother sent the child 
to see the father in Rangoon in con- 
nection with her education, and this together 
with Exhibit А and Maung Shwe Ni's evidence 
indicates that there was no actual breach 
between father and mother and that Ma Mya 
Thi expected that Maung Kyan would even- 
tually take up his responsibilities as father. 
Tt seems to me not unsafe to assume that if 
Ma Mya Thi had expressed her wishes they 
would have been in favour of Maung Kyan. 
Thére is no particular reason to suppose 
that’ Maung Kyan’s present wife will 
cause difficulty. І am, therefore, of opinion 
that it cannot be held that Maung Kyan is 
unfit to -be the guardian of the person 
of his minor child and the other claimants 
are, therefora, excluded under section 19 (6) 
of the Act. 

As regards the guardianship of the 
property, this Court has a wider discretion 
and I think it will be in the interest of 
the minor that the property should remain 
within the jurisdiction of the Court. I 
am .nob sure that Maung Kyan has that 
affection for Ma Ta Shin that would pre- 
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vent the waste of her inheritance, 
Bat, on the other hand, if Ma Myo and 
Ma Yon are appointed guardians of the 
property Maung Kyan will, no doubt, look 
after his daughter's interest, and see that 
the estate is properly cared for. There 
‘will, therefore, be" an order appointing 
Maung Kyan guardian to the person of Ma 
Ta Shin and Ma Myo and Ma Yon guardians 
to her property. 

Costs of all three applications to he paid 
ont of the estate.” 

Mr. R. N. Burjor š, for the Appellants. 

Me. Leach, for the Respondent. 


JUDGMENT. 

Fox, О. J.—One Maung Tha Htu applied 
to be appointed guardian of the person and 
property of a minor female Ma Ta Shin, who 
at the time was about 12 years of age. She 
is the daughter of Ma Mya Thi. In 1903 
Ma Mya Thi claimed maintenance for the 
child from Maung Kyan who, she said, was 
its father. Maung Kyan denied being the 
father of the child and alleged that one 
Maung Sein was its father. An order for 
maintenance was made against Maung Kyan, 
and he paid maintenance up to Ma Mya This 
death: at that time he was paying Rs. 25 
per mensem which exceeded by Ks. 5 what 
he was bound under the maintenance order 
to рау. The child is admittedly illegitimate, 
Maung Kyan and Ma Mya Thi never having 
married. She lived with her mother in 
Thayetmyo: in the same house lived at times. 
Ma Myo, a half-sister of Ma Mya Thi. She 
says that she nursed the child in infancy and 
took part in the bringing of her up. She has 
baen for some time living separate from her 
2nd husband and had gone back to live with 
Ma Mya Thi for nearly two years before the 
latter’s death. Her own adopted children 
are out in the world and do not live with her 
any longer. She gets Rs. 50 per mensem 
from her husband. About а year before her 
death Ma Mya ‘Thi ssn:t&hechild ia Ma Myo’s 
charge to Rangoon to be seen by Maung 
Kyan, with à view to inducing him to put the 
child into a school where she would get 
European edacation. This was tha only 
occasion before Ma Mya This death on which 
Maung Kyan saw ог attempted to see the 
child. He has a wife and a an nber of legiti- 
mate children. Не is а Govera nent servant 
and has to‘live in whatever sía'ion jhe tis 
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posted to. Ma Mya Thilived all along at 
Thayetmyo and acquired there a substantial 
amount of property including the house in 
which she lived, $ Š 

Both Ma Myo and Maung Kyan objected 
to Maung Tha Htu’s application. An old 
lady Ma Yon joined Ма`Муо in applying to 
be appointed guardian of the child's person 
&nd property and Maung Kyan asked that he 
should be appointed. Maung Tha Htu's ap- 
plication was dismissed, he having no possible 
claim. The District Judge has appointed Ma 
Myo and Ma Yon guardians of the property 
and Maung. Kyan guardian of-the person of 
the minor, 


He held that the father must be appointed - 


guardian of the person of the child unless he 
was shown to be unfit. Ma Myo and Ma Yon 
appeal against the decision. Maung Kyanseeks 
to have it upheld, and it has been argued that 
clause (b) of section 19 of the Guardians and 
Wards Act, 1890, compels the Court to recog- 
nise -him as guardian of the person of the 
minor unless he is held to be unfit to be such, 
t. The acceptance of this contention would 
involve holding that the word "father" in 
the clause ineludes the natural father of an 
illegitimate child as well as the father of а 
ehild born in wedlock. This was held in 
Rahman, М. О. v. 9. George (1). 

This e nnot, in my opinion, be the correct 
reading of the clause for it would involve 
the conclusion that the Legislature had, 
either by design or by inadvertence, made 
an important innovation in the personal 
laws of the people of the country by a sort 
of side wind, 2 


It lis axiomatic that the Legislature is 
most careful not to interfere with such laws, 
and in other partz of the Guardians and 
Wards Act itself, e. g , the opening words of 
section 15,‘ саге is taken to have the personal 
law of a minor applied. Both Hindu and 
Muhammadan Law provide for the right 
to the guardianship of illegitimate children. 
Under the former “a Hindu father has not, as 
against the mother, any right to the guardian- 
ship of his illegitimate offspring" —Trevelyan 
on Minórs, 4th Edition, page 59. "The Muham- 
madan Law does not recognize the rignt of 
a putative father to the guardiauship of the 
person or property of his illegitimate child"-— 
Trevelyan. page 57. Im his comment on sub- 

(1) U. B, R. (1892-96), П, 413. 
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section (4) of section 17 the learned nuthor 
in the note on page 61 says that "the word 
"parents" would, unless there be anything in 
the contextto the contrary, which there is 
not in this section, apply only in the cases 
of children born in wedlock.” Equally so, in 
my opinion, the word “father” in clause (b) 
of section 19 can only apply in the ease of a 
child born in wedlock, in view of the other 
construction involving an interference with 
the laws of the peoples of India which could 
not have been intended. 

In this view there was nothing to prevent 
Ma Myo being appointed guardian of the 
person of the minor in this case. 

The only question to be considered is 
whether it is more for the welfare of the 
minor that she should be appointed such. 
guardian than that Maung Kyan should be. 

16 appears to me that the girl is likely to 
receive far more affection and attention from 
her mother’s sister who has known her and 
cared for her from infancy than she is 
likely to receive from a father who repudiat- 
ed her from her birth, and only contri- 
buted tow rds her support because he was 
compelled to do so. Moreover, the child is 

“arriving ab an age when, if she lives with 
her father’s- legitimate children, the stigma 
of her own illegitimacy may possibly be 
strongly impressed or may strongly impress 
itself on ber mind. It will be.fsr better for 
her, I think, to live with a woman who in the 
ordinary course is more likely than any one 
else to treat her with affectionate care, and 
ina place where she is likely to get to under- 
stand what her property is and how it should 
be: dealt with. No doubt, her mother may 
have wanted her to have European education 
but Maung Kyan was not then willing to 
put her into а school where she would get it, 
and there is nothing to show that he is now 
prepared to offer any particular advantage 
for the child. I would allow the appeal, set 
aside the part of the order which appoints 
Maung Kyan guardian of the person of Ma 
Ta Shin and would appoint Ma Myo such 
guardian. 

I would order Maung Kyan to pay Ma 
Myo's costs in the District Court and in this 
Court, three gold mohurs Advocate’s fees in 
this Court being allowed. 

Twomny, J.— І concur, 

Appeal allowed, 
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PATNA HIGH COURT. 
First Orvis AppgAL No. 78 or 1914. 
July 10, 1916. 
Present:—-Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
TAFAZUL HUSAIN—PLAINTIFF— 
APPELLANT 
versus 
HIRA LAL SAHU AND OTHERS— . 
š DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata— Refusal of Court to decide extraneous 
dagues— Doctrine of constructive res judicata, applica- 
tion of. 

The refnsal of a Court totry extraneous issues 
framed in a case does not operate as res judicata 
in a subsequent suit. [p. 652, col. 2.1 

Bhagirathi Dass v. Baleswar Bagarti, 19 Ind. Cas. 
686,41 С. 69 at pp. 76, 77; 17 С. W. N. 877; 19 
C. L. J. 165; Parbatty Debya v. Muthura Nath Banerjee, 
15 Ind. Cas. 453; 40 О. 29; 160. W. N. 877; 16 C. 
L. J. 9; Thakur Magundeo v. Thakur Mahadeo 
Singh, 18 О. 647; Mohabir Tewari v. Purbhoo Nath 
Chowbey, 7 O. L. J. 504; 12 О. W. N. 292; Allunni v. 
Kunjusha, TM. 264; 8 Ind. Jur. 135; 2 Ind. Dec. 
(х. 8) 768; Kameswar Pershad v. Rajkwmari Ruttan 
Koer, 20 ©. 79; 19 I. А. 234; 6 Sar. Р. О. J. 241; 10 
Ind. Deo. (x. s.) 58 (Р. C.), referred to. 

The doctrine of constructive res judicuta must be 
applied strictly and cannot be extended beyond the 
strict limits of section 11 of the Code of Civil Pro- 
cedure. [p. 652, col. 2.] 

Kailash Mondul у. Baroda Sundari Dasi, 24 С. 
411; 1 0. W. N. 565; Rajendra Nath Ghose v. 
Tarangini Dasi, 1 C. L. J. 248; Swrjiram Marwari v. 
Barhamdeo Persad, 1 C.L. J. 337, referred to. 

A verdict between parties upon one question can 
have no binding effect in an issue joined between 
them on another, unless it is clear that the point in 
issue was the same in both cases. It is not sufficient 
that the two questions shonld be allied, it is essen- 
tial that they should be identical. [p. 653, col. 1.] 

Carter v. James, (1844) 13 M. & W. 137; 2 D. & L. 
236; 13 L. J. Ex. 373; 8 Jur. 912; 67 R. R. 513; 153 E. 
R. 5]; Harriman v. Harriman, (1909) P. 123; 78 L. 
J. P. 69; 1001. Т. 557; 73 J. P. 198; 58 S. J. 265; 25 
T. L. В. 291, referred to. 


First appeal against the decision of the 
Second Sub-Judge, Mczufferpur, dated the 
99th November 1911. 

Dr. D. N. Mitter and Messrs. Jotish Chandra 
Sirkar and Chandra Sekhar Banerji, for the 
Appellant. 

Mr. Abani Bhusan Mukherji, 
spondents. 


for the Re- 


` JUDGMENT. 


JwALA Prasan, J.— This appeal arises out 
of a spit brought by the plaintiff for a 
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declaration of his title to Mauza Bahuara- 
Dumri, for confirmation of his possession 
therein, or if possession be not found with 
him, for restoration to possession. The 
learned Subordinate Judge has dismissed the 
suit on the ground that its trial is barred 
by the doctrine of res judicata. The,plaintiff 
appeals. The facts necessary to determine this 
point are as follows. 


One Bibi Rasulan was the owner of the 
revenue-paying Mauza Bahuara-Dumri, bear- 
ing Tauzi No. 7291, in respect of which 
her name was registered іп Collectorate 
Register D in the column of proprietors. 
Gn 27th August 1899 she made a-gift of 
the entire Mauza Bahuara-Dumri and other 
property to her son-in-law Tafazul Husain, 
the plaintiff in this case. He obtained 
possession thereof and had his name re- 
corded as proprietor in place of Bibi Rasulan 
under the provisions of Act VII of 1876 
B.C. On 30th March 1895 the said тамда 
was purchased by one Mahabarni Prasad 
Singh in the name of one Sheokaran Das 
Marwari, at an anction-sale held on account 
of arrears of Government revenue. On 26th 
April 1895 in order to pay the purchase- 
money, Mahabarni Prasad executed a simple 
mortgage-bond for Rs. 9,800 in favour of 
Ram Autar Sahu, manager of the joint family 
of the defendants first party, mortgaging four 
properties including the disputed property 
Mauza Bahuara-Dumri. On 5th November 
1895 Mahabarni Prasad sold the property 
to Nurul Hasan, Shamshul Hasan, Shah 
Badrul Hasan and Shah Kamrul Hasan, sons 
of Tafaznl Husain, the plaintiff in this case. 
In 1902 the heirs of Ram Autar Sahu, mort- 
gagee, brought a suit (No. 66 of 1902) in 
the Court of the Subordinate Judge, 2nd 
Court, Muzafferpur, on the basis of the 
mortgage-bond executed by Mahabarni Prasad. 
With the mortgagor, his heirs,>transferees 
and others were joined as parties. The 
plaintiffs in that suit prayed for a decree for 
Rs. 27,509 14-0, principal with interest, on the 
basis of the mortgage-bond and for saleof 
the mortgaged property in default of pay- 
ment of the sum decreed. The present 
plaintiff was added as a defendant in that 
suif, on the ground that he had set up a 
deed of gift in respect of Mauza Bahuara- 


- Dumri in his own favour from Bibi Rasų- 


lan, . - 
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He filed a written statement as a party 
to the suit, to the effect (1) that the mort- 
gage-bond was fraudulent and collusive, (2) 
that the mortgagor not being in possession 
of Mauza Bahuara-Dumri had no right to 
mortgage that property, (3) that he 
(Tafazul Husain) had no concern with the 
mortgaged property at the time of the 
execution of the mortgage, but acquired 
his rights at a later date, not through the 
mortgagors or their vendees, but from Bibi 
Rasulan, the original proprietress, and, there- 
fore, the claim against him was not main- 
tainable, and (4) that he was in exclusive 
possession of the property, that the revenue 
sale was brought about by the collusion and 
fraud of the mortgagor, the mortgagee and 
Nurul Hasan, and did not prejudice or 
injure the title of the original proprietress 
Bibi Rasulan or that of the plaintiff derived 
from her. He, therefore, prayed that the suit 
be dismissed against him and against the 
mortgaged property, Mauza Babuara-Dumri, 
with costs. Other defendants attacked the 
mortgage as not genuine and without con- 
sideration, 


The judgments of the Court of the Subor- 
dinate Judge aud of the High Ccurt are 
Exhibits C and Cl. It will be seen from them 
that of the four defences set up by Tafazul 
Husain the learned Subordinate Judge decided 
only the first two. He found thatthe mort- 
gage was genuine and for consideration, but 
that the mortgagor's title was not complete at 
the time of the mortgage, and he, therefore, 
had no right to execute the mortgage. He 
made no attempt to discuss the maintain- 
ability of the suit as against Tafazul Husain, 
nor to decide the question of the paramount 
title claimed under the deed of gift from 
Bibi Rasulan. 


The High Court accepted the finding that 
-the mortgage was genuine, and reversed the 
finding of the lower Court that the mort- 
gagor had no right to execute the mort- 
gage. The grouud of this decision was that 
the mortgagor had held out to the mort- 
gagee that he had a title in the property, 
&nd having later acquired a legal title, could 
not deny his right to mortgage it and so 
defraud the plaintiffs. 


The sons of Tafazul Husain did not oppose 
the sale of Mauza Bahuarg-Dumri, Tafazul 
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himself is nowhere mentioned 
judgment. | 

The defence, set пр by the mortgagor, was 
The sons of Tafazul 
as representatives of the mortgagor were also 
bound by the estoppel. But it cannot be 
suggested that the estoppel extended to the 
defence of Tafazul Husain, merely because 
he was the father of the representatives of the 
mortgagor, 


in the 


In the present case the learned Subordinate 
Judge thinks that the issues raised in the 
present case were in fact decided by the High 
Court by its order that the mortgaged pro- 
perty be sold; that all questions relating to 
the present plaintifi's title were decided by that 
order, and that the plaintiff himself recognised 
this and, therefore, applied for leave to appeal 
to the Privy Council. 


The present principal defendant made the 
present plaintiff a party to his mortgage suit, 
on the ground that he had set up a deed of 
gift in respect of the property in dispute in 
his own favour from Bibi Rasulan, the 
original proprietress. He did not claim any 
relief against the present plaintiff or seek 
to have the gift seb up by him declared 
ineffectual. 


The former suit was based entirely upon a 
mortgage-bond executed by the revenue pur- 
chaser Mahabarni Prasad in favour of the 
mortgagees, who sought to sell the property 
mortgaged in satisfaction of their debt. The 
principal issue in the suit was: Had the 
mortgagor any title which he could mort- 
gage? The title of the present plaintiff was 
not derived from the mortgagor but from 
Bibi Rasulan, the proprietress of the property, 


-and could not be and was notin any way in 


issue in the former suit. 


No issue was framed upon the title of 
the present plaintiff or upon the effect of the 
revenue sale upon the title of his donor. 
Tafazul Husain, the present plaintiff, 
ought not to have been made a party. Hav- 
ing rightly refused to frame issues upon his 
title, the Court should have dismissed him 
from the suit [Ashburner on Mortgage, 2nd 
Edition, page 653; Audsley’ v. Horn (1), 


(1) (1858) 26 Beav. 195; 1 De G. В. & J. 226; 45 Е, 
R. 345; 29 L. J. Oh. 201; 8 W. R, 150; 63 E. R. 872; 
122 R. R. 78; 6 Jur. (N. s,) 205, 
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Jaggeswar Dutt v. Bhuban Mohan Mitra (9), 
iM Валеўуї у. Suresh Chandra Mullick 
(3) 


The case of Hare Krishna Bhowmik v. Robert 
Watson § Oo. (4) does not apply. 
The party who set up а hostile title in that 
case had a twofold character in one of which 
he was entitled to redeem, and.to that extent 
be’ was a necessary party. In Sri Gopal 
v. Pirthi Singh (5) the defendant against 
whom the former decision operated as res 
judicata similarly claimed a lien on the mort- 
gagor’s interest, and not a paramount title in 
the property. ` 

Mr, Pugh, for the respondent, in support 
of the judgment `of the lower Court, con- 
tends that since the present plaintiff was 
rightly. or wrongly held to be a neces. 
sary party in the first Court, and was also 
made a respondent in the High Court, 
the paramount title seb up by him should 
be deemed under Explanation IV to section 11 
of the Civil Procedure Code to have been 
a matter directly and substantially in issue 
in the former suit, inasmuch as 16 
“might and ought tc have been made а 
good ground of defence to the mortgagee’s 
` euit to sell the property mortgaged. 

The contention is clearly uusound, firs‘ly, 
because the title set up was independent 
of and unconnected with the title of the 
mortgagor and could not conveniently be 
tried ' in that suit, and secondly, because 
аз & matter of fact the title set up was 
not determined ог in any way referred to 
in the jüdgmént of the High Court, which 
was the final decision in the suit. 

The issues in a mortgage suit are:— 

1. Is the mortgagor indebted to the mort- 
gagee? 

2. What is the amount of the debt? 

3. Is the debt a charge проп the right, 
title and interest of the mortgagor in the 
mortgaged property ? 


In the suit between the present principal 
defendant and the mortgagor these were 
the only issues tried; The other issues 


(2) 23 O. 425; OLI 205. 

(3) 12 C. 414; 12 T. A. 171; 9 Ind. Jur. 489; 6 Ind. 
Deo (x. s.) 281; 4 Sar. $.0.2. 885.(P. OD, 

(4) 8 C. W. N. 365. 

(5) 24 A. 429; 6 C. W. №. 889; 4 Bom. 1. В. 897, 

L. A. 118; 8 Bar, P. C, J, 298 (Р. 0.). 
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raised were not tried, because the Sub- 
ordinate Judge and the Judges of the 
High Court did not think it convenient 
to try them. That the refusal of these 
Courts to try these extraneous issues does not 
operate as ves judicata is clear from the 
decision in Bhagirathi Dass у. Baleswar 
Bagarti (6). The facts of the present case 
are almost identical with that part of 
Bhagartz’s case (6) which was dealt with on 
pages 76 and 77*, and I find from other 
cases not quite identical that the argument 
of Mr. Pugh is altogether contrary to the 
views expressed in’Parbatty Debya v. Ma- 
thura Nath Banerjee (7), Thakur Magundeo 
v. Thakur Mahadeo Singh (8), Mohabir Tewart 
v. Purbhoo Nath Chowbey (9), Allunni v. 
Kunjusha (10) and Kameswar Pershad v. 
Raikumari Ruttan Koer (11). 

The doctrines of constructive res judicata 
must be applied strictly and cannot be 
extended beyond the strict limits of the 


section. The authorities on the subject 
are too numerous to mention, A reference 
may, however, be made to Kazlash 
Mondul v. ‘Barola Sundari Dasi (12), 


Rajendra Nath Ghose v. Tarangint Dasi (18) and 
Surjtram Marwari v, Barhamdeo Persad (14:. 

It is next contended that the plaintif 
having filed a cross-appeal in the High 


Court, it must be held that the question 
of his title was in issue in the High 
Court. This suggestion is entirely without 


substance becanse the only suggestion, raised 
in his cross-appeal, was the question of costs. 


The third ground, upon which the learned 
Subordinate Judge’s decision is based, is that 
it is clear that the plaintiff Tafazul Husain 
himself regarded the judgment of the High 
Court as hostile to his interest, for he 


(6) 19 Ind. Cas. 686; 41 O. 69 at pp. 76, 77; 17 C. 
W. N. 877; 19 C. L. J. 155. 

(7) 15 Ind. Саз. 458; 40 О. 29, 16 О. W. N. 877; 16 
C, L. J. 9 

(8) 18 C. 617. 

(9) 7 C. L. J. 504; 120. W. N. 292. 

(10) 7 M. 264; 8 Ind. Jur. 135; 2 Ind. Dec. (x. 5). 
768. 

(11) 20 C. 79; 19 І. A. 23476 Sar. P. C. J. 241; 10 
Ind. Dec. (x. s.) 53 (P. С.). 

(12) 24 C. 711; 1 C. W. N. 565. 

(18) 1 C. L. J. 248. 

(14) 1 C. L. J. 337, 





*Pages of 41 O.— Ed, 
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applied for leave to appeal to the Privy 
Council. Mr. Pugh supports this argument, 
but it must be obvious that Tafazul Husain's 
views on the subject cannot “operate as res 
judicata, ° 

The last and main ground taken by the 
Subordinate Judge is that the questions 
raised by the plaintiff in this suit underlie 
the main issues raised in the suit upon 
the mortgage-bond, and that tbe decision 
on the main issues in the mortgage suit 
must be taken to be a decision upon the 


subordinate issues underlying the main 
issues, 
A verdict between parties upon one 


question can have no binding effect in an 
issue joined between them on another, unless 
it is clear that the point in issue was the 
same in both cases. 16 is not 
` that the two questions should be allied, it 
is essential that they should be identical 
[Oarter v. James (15), Harriman v. Harri- 
man (16)]. 


The judgments of the Subordinate Judge 
aüd of the High Court clearly show that 
neither the title of the plaintiff in the suit 
before us nor his allegation that the revenue 
sale was collusive and fraudulent were taken 
into consideration in the decision of the 
former suit. 

Section 1l of the Civil Procedure Code 
elearly says that the matter must have 
been heard and finally decided before the 
decision сап operate as res judicata. The 
section is based ou, the decision in the 
Duchess of Kingston’s case (17) that a judg- 
ment is conclusive only as to the point 
decided. 

The present plaintiff’s title was not deter- 
mined in the former suit. The decision 
in that suit cannot operate as res judicata. 


The judgment of the Subordinate Judge. 


should, therefore, be set aside and the case 
remanded to the Court below for decision 
on its merits. | 

The appeal should be deereed. The costs 
cÍ the appeal should follow the result of the 
litigation, . Y 


(15) (1844) 13 М. & W. 137; 2D. & L. 236; 13 L, 
J. Ex. 373; 8 Jur. 912; 67 R. К. 513; 153 E. R. 57. . 

(16) (1909) P. 123; 78 L. J. P. 62: 10 L. Т. 557; 73 
J. P. 193; 53 S. J. 265; 25 Т.І. R. 291. 

(17) 2 Sm. L. Cas. 718; 20 How. St. Tr. 537. 
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Ros, J.—I agree that the suit must be 
remanded for trial upon the merits. There 
has been no adjudication in any former suit 
upon the title now set up by the plaintiff. 

Appeal accepted; Case remanded. 


“PATNA HIGH COURT. 
Seconp Сту» APPEAL No. 345 or 1916,, 
June 21, 1916. 

Present: —Mr. Justice Sharfuddin and 
- Mr. Justice Roe. 
RAGHUBAR SINGH— DgPENDANT— 

APPELLANT ; 
versus b 
RAM GHULAM MISSIR AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII B. О. of 1885), s. 87— 
Homestead land, abandonment of, what amounts to— 
Sale of such land by tenant —Purchaser, status of. 

The only test of abandonment of homestead land 
within the meaning of the Bengal Tenancy Act, 
section 87, would be discontinuance of residence in 
the village. [p 644, col. 1.] 

The purchaser of a non-transferable homestead 
from а tenant is a mere trespasser and is liable to 
ejectment by the zemindar within whose zemindari 
the land is situate. [p. 654, col 1.] 
` Appeal against the decree of the Officiat- 


‘ing District Judge, Durbhanga, dated the 


12th December 1916. | 
Mr. Ganesh Dutt Singh, for the Respond- 
ents. 


JUDGMENT.—The facts of this case 
briefly are that on a partition between two 
landlords the house of a »azyat'of an undivided 
estate fell within the putti of one land- 
lord and the cultivable lands in the putti 
of another landlord. Subsequently to this 
partition the raiyat sold the house to the 
defendant, who is now appellant. The land- 
lord brought a suit іп the Munsif’s Court for 
ejectment of the defendant. The suit was 
dismissed on the ground that there had been 
no abandonment. In appeal to the District 
Judge the suit was decreed and the pur- 
chaser- turned out as a trespasser. In 
appeal the ground taken is that the Munsif 
found that there had been no abandonment 
and that the learned District Judge endorsed 
this opinion by a finding that the abandon- 
ment and entry by the landlord had uot 


` been proved. It was, therefore, urged that the 
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Bengal Tenaney Act should be applied and 
that it should be said that there being no 
abandonment, the landlord was not entitled 
toenter. The case-law which has been quoted 
shows that the question of abandonment is 
not & mixed question of law and fact, but 
& pure question of fact unassailable in second 
appeal. In reply it is argued, first, that 
it is for this Court to consider what con- 
stitutes abandonment and, secondly, that there 
is no question in these cases of the Bengal 
Tenancy Act. Where it is shown that a 
party is a trespasser he is liable to eject- 
ment from land within the ambit of the 
plaintiff's zemindart. Upon the first part of 
the argument we need not enter, we need 
only say that there is in this case home- 
stead land of which cultivation is unnecessary. 
The land is shown as belagan land. The 
only test, therefore, of abandonment within 
the meaning of the Bengal Tenaney Act 
would be discontinuance of residence in the 
village, and discontinuance of residence in 
this village by the appellant’s vendor has 
been proved. We base our decision upon 
the fact that the suit must succeed as an 
action in ejectment. The land is within 
the plaintiff's zemindari; he is entitled to 
maintain a suit for possession of it and to 
put the defendant-appellant to proof of his 
title to remain on the land. The defendant- 
appellant, having no title to remain on the 
land being the purchaser only of a non- 
transferable homestead, is a trespasser, nota 
tenant claiming protection under the Tenancy 
Act. He is liable to be ejected. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


-OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Crvin, AppgArn No. 216 or 1915. 
April 5, 1916. 
Present: — Мг. Kanhaiya Lal, A. J. C. 
IQBAL HUSAIN— PLAINTIFF—APPELLANT 
067515 
EJAZ HUSAIN—DEFENDANT— 


RESPONDENT, 
Civil Pr ocedure Code (Act V of 1908), 0. XXI, r. 88 
—Pre-emption—Auction sale—8hare of undivided i: ims 
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moveable property sold-—Co-sharer'a simultaneous bid— 
U.P.Land Revenue Act (III of 1901), ss. 139, 283 (k) 
—Reunion of mahals—Jurisdiction of Civil Cour ts. 

Where in an auction-sale of a share of undivided 
immoveable property, a co-sharer bids the tame 
amount as the person preceding him who із not a 
co-sharer, and asserts his right of pre-emption, the 
requirements of Order XXI, rule 88, Civil Procedure 
Code, are complied with. [p. 655, col. 1.] 

Te) Singh v. Gobind Singh, 2 А. 850; Hira v. Unas 
Ali Khan, 8 A. 827; A. W. N. (1881) 86, referred to. 

There is nothing in section 189 of the U. Р. 
Land Revenue Act to prevent а reunion of mahals 
being effected by the common consent of the different 
proprietors of those mahals. [р. 655, col. 2.] 

The application of section 189 of the U. P. 
Land Revenue Act is not, in view of section 
13 of the General Clanses Act, limited to cases 
where a particular individual has acquired pro- 
perties in more mahals than one and seeks reunion 
of the same, bnt extends to cases where different 

roprietors of several mahals seek their reunion. 
b. 665, col 2.] 

The validity of reunion of different mahals into a 
single mahal cannot be questioned in a Civil Court 
under section 233 (k) of the U. P. Land Revenue 
Act. [p. 655, col. 2.] 


Appeal from the decree of the Additional 
Judge, Lucknow, dated the 27th March 1915, 
reversing the order of the Suhordinate J ndge, 
Bara Banki, dated the 30th January 1915. 

The Hon’ble Pandit Gokaran Nath Misra, 
Babu Basdeo Lal and Mr. H. C. Dutt, for the 
Appellant. 


Babu Bisheshwar Nath Srivastava, for the 
Respondent, 

JUDGMENT.—Sheo Dayal held a decree: 
against Waris Ali, the father of the plaintiff- 
appellant, in execution of which the disputed 
property was put up to sale on the 20th 
August 1918. Prior to the sale Ejaz Husain 
defendant-respondent had notified to the sale 
officer that he was a co-sharer in the village 
in which the disputed property was situated 
and that he had a right of pre-emption. He 
requested the sale officer to treat the last bid 
as his bid. At the time of the auction three 
persons appeared to offer bids. The first of 
them was Ejaz Husain himself, who offered 
Rs. 100. The second bid was made by 
Asharfi Lal, who offered Rs, 3,000. The de- 
fendant, it is stated, bid the same amount in 
the exercise of his pre-emptive right. The 
third bid was made by the plaintiff, who 
offered Rs. 3,100. The finding of the lower 
Appellate Court is that the defendant bid the 
same amount and asserted his right of pre- 
emption. Order XXI, rule 88, of the Code 
of Civil Procedure requires that where the 
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property sold is a share of undivided immove- 
able property, and two or more persons, of 
whom one is a co-sharer, respectively bid the 
same sum for such lproperty or for any lot, 
ihe bid shall be deemed to be the bid of the 
co-sharer. Under section 310 of the old Code 
of Civil Procedure, two or more persons of 
whom one was а eo-sharer wishing to purchase 
& share in an undivided immoveable property 
were required to respectively advanee the 
same sum at any bidding at the sale in 
execution of & decree, if it was intended to 
‘assert a right of pre-emption in regard to it. 
It was held under that section in several 
cases that the bid should be a distinct bid by 
each of the co-sharers in the ordinary 
manner [Te] Singh v. Gobind Singh (1) and 
Hira v. Unas Ali Khan (2)]. The finding 
of the lower Appellate Court in this case being 
that the defendant bid the same amount as 
the plaintiff, the requirements of Order XXI, 
rule $8, of the Code of Civil Procedure have 
been complied with. It is contended on behalf 
of the plaintiff-appellant that that finding is 
based on a misinterpretation of the document- 
ary evidence adduced in the case. But the 
report of the sale, containing the list of bids, 
prepared by the sale officer, and the evidence 
of the sale officer are in по way inconsistent 
with the'sworn testimony of the defendant- 
respondent. In the former, the name of the 
defendant is put down against the bid of 
Rs. 8,100 made by the plaintiff as well as 
against the preceding bid made by Asharfi Lal 
as thab of a person claiming a right of pre- 
emption. Thé sale officer referring to tkat 
report stated in his evidence that though he 
had no independent recollection of what had 
happened, he could say from the remarks he 
had recorded that the name of the defendant- 
respondent would not have 
against every bid, if he had not been actually 
bidding each time, and that the entries in the 
list showed that the pre-emptor after each 
bid wanted it to be noted that that was his 
bid too. Referring to the statement of 
the defendant-respondent to the effect that 
he was bidding each time, the lower Appel- 
late Court observed that his assertion was 
borne out by the fact that his name was 


entered at the same time in the fard 
(1) 2 A. 850, 
(2) 8 A. 827; А, W, N, (1881) 86. . 
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boli and that immediately after the sale 
was concluded, he asserted that he had 
been bidding simultaneously with the plaint- 
iff-appellant. On the above finding, the 
contention urged on behalf of the plaintiff- 
appellant that there was no legal compliance 
with the requirements of Order XXI, rule 
88, of the Code of Civil Procedure, cannot 
be sustained. 

It is next urged on his behalf that the de- 
fendant-respondent was not a co-sharer in 
Mahal Zamin Husain, in which the pro- 
perty in dispute was situated, inasmuch as 
the reunion of  mahals. effected in 1908 
was illegal. But there is nothing in 
section 139 of the U. P. Land Revenue 
Act to prevent a reunion of mahals being 
eifeéóted by the common consent of the 
different proprietors of those  mahals. 
Section 13 of Act X of 1897 lays down 
as а general rule of construction that 
words in the singular shall include the. 
plural, and there is no justification, there- 
fore, for limiting the application of section 
139 of the U. P. Land Revenue Act 
to cases where a particular individual has 
acquired properties in more mahals than 
one and seeks reunion of the same. The 
validity of a reunion cannot, moreover, 
be questioned in a Civil Court under sec. 
tion 233, clause (k), of the U. P. Land 
Revenue Act. The plaintiff-appellant has ad- 
mittedly no share in the village. 

The appeal, therefore, fails and is dis- 
missed with costs. 

Appeal dismissed, 


———— 
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Specific Relief Act (I of 1877), г, 26 — Contract for 
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sale, unconditional— Variation by subsequent agreement 
— Performance contingent on condition—Non- 


` fulfilment of condition— Specific performance—Damages 


for breach—Appeal—Award of costs by Trial Court 
— Appellate Court, interference by. 

After a contract for the sale of certain houses 
was completely made, the parties entered into 
a verbal agreement whereby the vendors, who were 
Hindu widows, were to apply for Letters of Adminis- 
tration and obtain the sanction of Court to the 
intended alienation under section 90 of tho Probate 
and Administration Act. On the application being 
made the Court granted Letters of Administraticu 
but declined to sanction the sale at the agreed price. 
It sanctioned a sale, however, at a higher price to 
some other persons, who ben purchased the pro- 
perty with notice of the contract for sale. There- 
upon the intending purchasers brought a suit for 
specific performance of the contract and in tho 
alternative for damages for breach thereof: 

Held, that by the subsequent agreement of the parties 
the original contract was transformed into a contingent 
ono, dependent upon the consent of the Court 
being obtained to the sale, and as the contingency 
had nut happened, the plaintiffs were not entitled to 
specific performance, nor to damages for breach of 
contract, since there had been no breach of the 
modified contract. [p. 661, col. 2; p. 662, cols, 1 & 2; 
p. 664, col 2.) ` 

Narain Pattro v, Aukhoy Narain Manna, 18б 152; 
Sarbesh Chandra Basu у. Hari Deyal Singh, 5 Ind Cas, 
236; 14 С W. М. 451; 11 C. L. J 346, referred to 

The Trial Court’s order for costs, even whercit is of 
questionable propriety, should not be interfered with 
by the Appellate Court, unless it is manifestly 
erroneous or unjust. [p. 662, col. 2; p. t63, col 1; 
р. 661, col. 2.] 

Appeal against the decree of Mr. Justice 
Imam, dated the 31st March 1915, sitting on 
the Original Side of the Court. 

Messrs. B. C. Mitter, A. N. Chaudhuri and 
M. N. Kanjilal, for the Appellants. 

Sir S. P. Sinha and Messrs. N. C. Sinha 
and A. N. Mitter, for Defendants Nos. 3 to 5, 
Respondents. 

Messrs. В. Г. Witter and М, N. Mitter, for 
Defendants Nos. 1 and 2, Respondents. 

JUDGMENT. 

Sanrerson, О. J.— This is an appeal by the 
plaintiffs, who are the executrix and executors 
of the estate of one Bhuban Chunder Bhur 
deceased, and the claim is in respect of an 
agreement for sale dated the 23rd of January 
1910, which was made between the first and 
the second defendants and Bhuban Chunder 
Bhur, which related to the shares of those 
defendants in certain premises known as 
Nos. 10, 12 апа 13 Darmabatta street. The 
defendants, other than the first and the 
second, who may be called the Nandi defend- 
ants, were the purchasers of the shares of 
the first and the second defendants in the 
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premises, under circumstances to which Í 
will refer later in more detail. 

The claim is for specific performance, and 
in the alternative, damages. 


The first defendant is the widow of Hari 
Charan Sett,and the second defendant is 
the widow of Sattya Charan Sett. These two 
men were the owners in equal shares of 
premises No. 10, and between them they 
owned a share in Nos. 12 and 18, which is 
said to have been about 5/6ths. In (904 Hari 
Charan Sett died intestate, and the first 
defendant, his widow, is his heiress. In 1908 
Sattya Charan Sett died, leaving behind him 
his widow, the second defenda t, and his 
son Punchanon Sett who shortly after wards 
died while an infant, and, therefore, the 
mother, the second defendant, succeeded to 
the estate of her late husband. 


It appears that Bhuban Chunder Bhur 
and the Nandi defendants were rival traders 
carrying on their business in different parts 
of the premises in question which were leased 
to them, and it appears that when the pro- 
perty came into the market, Bnuban Chunder 
Bhur and his sons nezotiated the transactions 
to which I shall make reference directly. 
Both the plaintiffs and the Nandis were 
anxious to buy the premises. Bhuban 
Chunder Bhur got into communication with 
the first and the second defendants through 
two men who are called Gajendra Kundu 
and Tulsi Charan Kundu, who had been 
acting as agents for the first and the second | 
defendants for the purpose of collecting rents 
of their property: and it appears that on the 
llth of January 1910, the draft agreement 
was settled. Then arose a question about an 
agreement which, it was alleged, the two 
deceased men, Hari Charan Satt and Satya 
Charan Sett, had entered into with a man 
called Ram Lal Pachasia, with regard to the 
lease of these premisas, and it was stated that 
the ladies desired some provision being 
inserted in the agreement with reference to 
this matter. It was discussed and the decision 
was postponed until the date which apparently 
had been fixed for the completion of the 
contract, namely, the 23rd of January 1910. 
Before I deal with the agreement of the 23rd 
of January: 1910, 16 is necessary for rae to 
refer to one or two other dates: Oa the 15th of 
January, four days after the drift agraement 
had been settled or partially settled, a 
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contract was made between the Nundis and 
a lady whose name was Barodamoyi and who 
owned 1/6th share of Nos. 12 and 13; and, by 
that agreement the Nundis agreed to buy 
the 1/6th share of Barodamoyi, and the price 
which was agreed worked ont at about 
Ra. 9,000 per cottah. On the 23rd January, as 
1 have. slready mentioned; the agreement in 
question was executed. I shall have to refer 
to the terms of it directly. On the 5th of 
February the conveyance ofthe share of 
Barodamoyi to the Nundis was executed. In 
the meantime, on the 2nd of February, 
another contract had been entered into by 
the Nundis with a lady called Aghoremoni 
who alleged that she was the owner of 1/9th 
share of premises Nos. 12 and 13. It is 
perhaps right to remark in passing that the 


plaintiffs alleged that this lady had no share 


in the property. Dut 1 donot think that itis 
material to consider whether that allegation 
was made outor not. Onthe 7th of Febru- 
ary the conveyance in pursuance of the 
contract of the 2nd of February by Aghore- 
moni to the Nundis was executed. On the 
5th of February a suit was instituted by 
Ram Lal Pachasia against the first and the 
second defendants claiming specific perform- 
ance of his agreement with the two deceased 
men for a lease of the premises. On the 7th 
of February an event occurred which had 
a material effect upon the subsequent history 
ofthis case. On that date a suit was brought 
by Norendra Nath Samanta, who was the 
son-in-law of the first defendant, on behalf 
of three infant daughters of the first defend- 
ant against the first defendant to restrair her 
from making an absolute alienation of tho 
premises, alleging that first of all there was 
no legal necessity for her to sell the property, 
and secondly, that the price which was 
mentioned in the contract of the 23rd of 
January 1910 was a gross undervalue: and on 
the same date a letter was written (to be 
found at page 64 of the paper-book) by 
Messrs. Fox and Mandal, Solicitors acting on 
behalf of the plaintiff in that suit, to Bhuban 
Chunder Bhur to this effect: š 
“Weare instructed by Babu Norendra 
Nath Samanta to inform you that he has 
to-day filed a suitin the High Court as the 
next friend of Srimutty Sabitry Dassi and 
others, infant daughters of Hari Charan Sett 
deceased, against Sreemutty Nabakumari 
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Dassi, widow of thesaid Hari Charan Sett 
deceased, for an injunction restraining her 
from making an absolute alienation of the 
premises Nos. 10, 12 and 13 Durmahatta 
Street, Caleutta, for a declaration that there 
being no legal necessity the defendant 
Srimutty Nabakumari Dassiis not entitled to 
convey an absolute interest in the said 
premises and other reliefs. 

Our client is informed that you are 
negotiating for the purchase of a share in 
the said premises from the said Srimutty 
Nabakumari Dassi. We are instracted to 
warn you against purchasing the said share 
and to giva.you notice, which we herəby do, 
that there is no legal necessity. for the said 
proposed sale and that our clients dispute the 
bona fides thereof.” This suit and the notice 
of the suit raised a difficulty as between Bhur 
and the defendants Nos. 1 and 2, the widows; 
and, for this reason, that, as is well-known, а 
widow cannot alienate absolutely the whole 


.of the property unless it can be shown that 


there is what is called legal necessity for the 
alienation, and as was pointed out by the 
learned Advocate-General in the course of 
his argument, that this question can be 
raised either at the time by the person who 
is interested in the estate, by bringing an 
action claiming a declaration that there is no 
legal necessity and getting an injunction, or 
it may be raised after the death of the widow 
by the reversioner, alleging that the widow 
had a mere right to alienate her life-estate 
and that there was по legal necessity which 
would justify her alienating the entire 
interest in the property. Consequently a 
purchaser from a widow runs a very con- 
siderable risk, and it is obvious that in 
some cases he may be called upon to 
prove the existence of legal or justified 
necessity at a time when it may be 
exceedingly difficult and perhaps impossible 
for the purchaser to bring forward the neces- 
sary evidence. On the other hand, if the 
widow could be persuaded to take out Letters 
of Administration and get herself appointed 
administratrix and obtain leave of the Court 
to alienate, then, of course, the property would 
vest in the administration and the purchaser 
would get very much better title or much more 
reliable title than he would have if he bought 
from the widow under the circumstances and 
with the risk to which I have jast referred, 
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In consequenee of this ‘golmal’, as it was 
called in the evidence, which as I understand 
means trouble or difficulty, the sons of 
Bhuban Chunder Bhur, who were looking 
after the business on behalf of their father, 
were advised by their attorney to ask the 
ladies to take out Letters of Administration, 
and I think it is desirable for me to refer іо 
the evidence upon that point, which is very 
short and is contained in a few pages. 


At page 183 of the paper-book one of the 
sons said, “He” (that is, his attorney) “said, 
as the ‘golmal? was raised, it was better to 
ask the ladies to take out Letters of Adminis- 
tration. He said nothing else. І asked tbe 
ladies to take out Letters of Administration. 
On Tulsi and Gajen calling at my shop, I 
told them to ask the ladies to take out 
Letters of Administration. (баеп and Tulsi 

"said three or four days.after that oceasion, 
"Yes, the ladies are willing to take out 
Letters of Administration but they have no 
money, and asked me to advance money to 
meet the expenses for taking out Letters of 
Administration, and the money so advanced 
would be deducted from the consideration 
when the purchase would be completed." 
At page 189, when the same witness was 
being cross-examined by Mr. Sircar, a 
question was put as follows:— 


“Q.—I believe it is your case that the defend- 
ants Nos. land 2, through Gajenand Tulsi, 
agreed that they would take ont Letters of 
Administration and obtain leave of the 

. District Judge to sell and convey the property 
to you? 

A,—After the 7th February after the letter 
of Norendra Samanta, these things were dis- 
cussed, 

Question repeated. 

A.—Yes. 

:Q.—You understood that the sanction of 
the District Judge would be required for sale 
by the ladies after Letters of Administration 
had been taken out?” 


(I think this is rather an important pass- 

age. | 
A.—On receipt of the letter dated 7th 
February 1910, I understood that. 

Q.—You understood thatthe sale to your 
father by the ladies was conditional on the 
sanction of the District Judge? 

A.—There was no such condition, 


INDIAN CASES. 


[1916 


Q.—Did you understand that the ladies 
would convey the properties to you on taking 
ont Letters of Administration, even if the 
de Judge refused sanction to sell? 

A.—1 did not understand that.” 

Then at page 190, the same witness says:— 
"On that day my brother-in-law got all the 
title-deeds. There was no need formy waiting 
for the title-deeds. Norendra Nath Samanta 
took out an injunction from the High Court 
and I got a letter to that effect. Therenpon Т 
told the ladies that as there was all this 
!golmal, I could not take the properties 
unless the ladies took out Letters of 
Administration. And then he gave a further 
answer to the Court, "I said I would not 
take the properties unless the ladies took out 
Letters of Administration—I would bring a 
suit to enforce the agreement.” I think what 
he meant there’ was that he was under the 
impression that the agreement of the 23rd of 
January 1910 gave his father a right to call 
upon the ladies to take out Letters of 
Administration. There is some evidence to 
which I will refer shortly that the Z. 

had advised him to that effect. 

At page 205 the other brother gives . 
evidence: Не says, "On receipt of the letter 
dated 7th February l 10 we were advised by 
our attorney to ask the ladies to take out 
Letters of Administration, 

Q.—There was no difficulty in getting a coï- 
veyance from the ladies as widows and not as 
administratrixes? 

А.— As Norendra obtained an injunction 
against them, our attorney’s advice for our 
additional safety was to take the. conveyance 
after Letters of Administration with leave to 
sell was obtained. By reason of our attorney” 8 
advice we waited for the Letters of Adminis- 
tration and the order to sell. It was our 
idea after the 7th February. I was waiting 
all these months, because after the 7th 
February 1 understood that ths order of the 
Judge to sell was necessary, This was the 
only reason why I was waiting from the 
23rd January to August.” Then at page 161 
‘is to be found the evidence of the attorney. 
He says: “I subsequently ascertained that 
they had asked the defendants Nos. 1 and 2 
to take out Letters of Administration. They 
told me that the defendants Nos, 1 and 2 
were agreeable to take ont Letters of 
Administration, but the defendants Nos, 1 and 
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2 desired they, the Bbors, should furnish 
them with funds and deduct the same from 
the purehase-money to which the plaintiff 
had agreed. I saw Mritunjoy and Bhola 
in the middle of March. They told us that 
' Gajen and Tulsi had told them that the 
Nundi defendants were trying to get hold of 
these properties, that Norendra Nath Samanta 
was instructed at the instigation of the 
Nundi defendants, that the Nundi defendants 
were defraying the expenses of the suit, and 
so I advised them to advertise the fact of 
the agreement and I also sent a letter 
from our office giving notice of the agree- 
ment to the Nundi defendants.” Then at 
.page 167, he says: “My brother Kalimohan 
(that is, the attorney) suggested that Letters 
of Administration should be taken out by 
the ladies. I was then present. Before the 
receipt of the letters of the 7th February, 
` there was no suggestion by anybody as to 
taking out Letters of Administration by the 
ladies, After the receipt of the letters of 
7th February, 1 had a discussion with my 
brother. My brother (that is, the attorney) 
suggested that Letters of Administration 
should be taken for greater safety. 


Q.—May Т take it that you consider that 
the conveyance by a lady on the allegation of 
legal necessity was lesssafe? ` 2 

A.— No. Ав all those disputes had arisen, 
we advised them for greater saftey that the 
ladies should take out Letters of Adminis- 
tration, 

Q.—What disputes? 

A.—There was а suit filed by Norendra. 

Q.—Because somebody was disputing the 
existence of legal necessity, the taking out 
of Letters of Administration would be safer? 


4.—No, but because there would he diffi ' 


culty owing to the change of circumstances 
of procuring witnesses. 

The conveyance by an ЕЕЕ would 
dispense with the question oÍ legal necessity. 
As a matter of fact the two ladies got Letters 
of Administration at the instance of my clients, 
My clients? advanced the money and my 
clients were aware all along what was going 
on in the Letters of Administration proceed- 
ings. As an attorney of the casel went 
through the papers in connection with the 
cases Nos. 15 and 16 of the Hooghly Court.” 
There is only one other passage at page 170, 
to which I need refer: 
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"Q.—Was it any time agreed between 
Bhuban and the ladies, or any of them, that 
the ladies should take out Letters of 
Administration and then convey khe-properby 
to Bhuban? 

А.—1 was informed to that effect by the 
plaintiff. 

Q.—Was the agreement between Bhuban 
and the ladies in writing? 

A,.—There was no writing to that effect. ' 

Q.— Was ita verbal agreement ? 

A.—We told the plaintiff to tell the 
ladies to take out Letters of Adminis- 
tration with leave to sell, and this was in 
pursuance of a clause of the agreement 
that the ladies would conform to any re- 


'quisition that may be necessary to complete 


the title. 

Q.—Is it your evidence that whatevér 
agreement there was for taking out Letters 
of Administration, it was in that agreement 
by virtue of that clause ? 

А.— Yes. 

Beyond that clause there was no other 
agreement, written or oral, for taking out 
Letters of Administration, But pursuant 
to that clause we asked the ladies, and they 
agreed, to take out Letters of Administra- 
tion.” 

This is allthe evidence upon that point. 

Now, the learned Judge on that point has 
found this (page 378): “The idea of ap- 
plying for Letters of Administration was not 
present in the mind of any of the parties 
at the time of the agreement, and it did 
not occur to any of them till they came 
to know of Sabitri’s suit wherein legal 
necessity was challenged.” There the 
perfectly justified in 
coming to that conclusion on the evidence— 

“I cannot hold that applying for Letters 
of Administration came within ‘rectifying 
and clearing the title-deeds’.” The clause 
in the agreement to which the learned Judge 
was referring is to be found at page 27, and 
runs thus : 


“The time for (your) sa AN опг said 
share shall be a period of one month from 
the date of your attorney approving of the 
title-deeds. We shall at our own expenses 
do everything which your attorney shall 
consider necessary for rectifying and clearing 
the title-deeds”’ I agree with the learned 
Judge that this question of taking ont 
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Letters of Administration was never con- 
templated by the parties at the time they 
made this agreement. In my opinion, the 
learned Judge was also right in coming 
to the conclusion that taking out Letters 
of Administration would not come within 
the phrase ' 'do everything which your at- 
`torney shall consider necessary for rectiying 
and clearing the  title-deeds. There un- 
` doubtedly ` was an agreement between the 
parties that the ladies should apply for 
Letters of Administration. It was to the 
effect that the ladies should take out Letters of 
Administration and that the plaintiffs’ father 
should supply the necessary funds for those 
proceedings, an agreement which, in my 
judgment, was made for good considera- 
tion and which was binding on the 
parties. But whether- this agreement 
was done in pursuance of the original 
contract as the attorney thought 16 was— 
and which, I think, it was not—or whether 
the application for ‘administration proceed- 
ings was made in pursuance of an ad- 
ditional verbal eontraet— whieh I think it 
was—in either ease the agreementinvolved an 
application to the Court and the obtaining of 
the leave of the Court to the proposed sale. 
Furthermore, it was done at the instance 
of the plaintiffs! father and at his request, 
and by so doing, in my judgment, they 
subjected themselves to the risk that the 
Judge, when he heard the application, might 
not approve the sale for any good and 
‘valid reason which might be put forward: 
On that application he ‘would have to con- 
sider several matters; amongst them, first 
of all, whether there was necessity for 
sale : secondly, whether the price which was 
offered by the intending purchaser was’ a 
proper price. The contract, in my judg- 
ment, was to this effect, namely that the 
widows were to clothe themselves with the 
charaster of: administratrixes ; and, further, 
they were to obtain the leave of the Court 
to sell the premises in question to the 
plaintiffs: In other words, the contract 
became a conditional one— conditional upon 
the performance of these two matters at 
all events, What happened ther is as 
follows: On the 23rd of February 1910, both 
the Ist and the 2nd defendants applied for 
Letters of Administration. With regard to 
the proceedings by the Ist defendant 
Norendra Nath Samanta objected, and: there 
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were several applications and interlocutory 
orders given by the learned Judge of 
the District Court, and the matter came to 
a climax, if I may use the word, as is 
shown by the proceedings at pages 134 
and 135. At page 135 is a petition put 
in оп behalf of the Ist. defendant in 
which she says as follows: She first de- 
scribes her share in the properties in ques- 
tion and says that “the price of tbe same 
has been settled with an intending pur- 
chaser at the rate of Rs. 8,000 per cottah:” 
and, then she goes on to say, "Mohendra 
Nath Samanta objected at the time of obtain- 
ing certificate and he is giving out that hecan 
secure higher offers than the price fixed by. 
this petitioner. It is, therefore, prayed that 
permission be granted for the sale of my 
own share in premises Nos. 10, 12 and 13, 
Darmahatta Street, at such bigher price as 
Mohendra Nath Samanta might be able 
to secure and failing that at the price 
settled by this petitioner.’ Then the 
learned Judge passed an order of the 10th of 
August 19 0, to the effect "Let the grantee 
ascertain whether the persons named by the 
objector are willing to pay Rs. 10,000 per 
eottah for the property and report by the 18th 
instant," And, on the lsth of August he niade 
the following order, "considered an applica- 
tion of the grantee for permission to sell the 
properties.,...f6 Gopi Nath Nundi and 
Brothers who offer to pay Hs. 10,000 per 
cottah. The application is granted.” 

With regard to the proceedings by defend- 
ant No. 2, the material passages may be 
found at pages 122, 125, 123 and 124. 
In that case in the first instance the 
application of defendant No. 2 was granted, 
and then a rescission of that order was 
obtained by defendant No. 2 on a petition 
which is set out at page 123. She says 
in her petition: “The petitioner Srimutty 
Nabokumari Nandini  Dassi begs to 
submit...... I applied for permission ío sell 
an $S.annas  share,"—then she describes 
her share, and says— at Rs. 8,000 per 
cottah and your Honour’s Court gave the 
said sanction. At present Babu Gopi Lal 
Nundi and Brothers of Darmahatta Street, 
Calcutta, have made an offer for purchase 
at Rs. 11,000 per coltah.” Then after 
stating that this petition was verified by 
an affidavit, she prays that “with a view 
{о pay off the debts of шу husband's 
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estate orders be passed for the sale of- 
. the said properties belonging to his estate 
to Gopi Tal Nundi and Brothers at 
Rs. 11,000 per cottah instead of Rs. 8,000, per 
‘cottah.” Therefore, the result was that in 
each case, I mean in each of the administra- 
tion proceedings by defendants Nos. 1 and 
2, leave of Court was given to the proposed 
sale to the Nundis, and the consent of the 
Court to the proposed sale to Bhuban 
Chunder Bhur was not cbtained. I am 
not sure that itis at all necessary tc deal 
with the allegation which is put forward 
by the learned Counsel for the- appellants, 
that the defendants did not really bring 
all the fasts relating to the transaction 
to the notice of the Court, but if it is 
necessary for me to consider that, I am 
not satisfied that they did conceal the 
facts. Г have gone carefully through the 
different orders and the statements which 
were made inthe different applications, 
and I am not satisfied that the applicants 
to the District Court failed to disclose the 
material facts relating to the matter: In 
‘any event, there is no doubt that the 
order of that Court stands. This is поё 
an appeal from the order of that Court, 
and under that order as I have already 
mentioned, consent of the Court was given 
to the sale to the Nundis and it was not 
obtained by ‘the two administratrixes for 
sale to Bhuban Chunder Bhur. 


The first question I have to consider 
on these facts, is whether the plaintiffs can 
obtain a decree for specific performance of 
the contract against the first two defend- 
ants. In my opinion, the plaintiffs cannot 
succeed in obtaining this decree. ` 


The case which was referred to by the 
learned Advocate-Geveral, Narain Pattra 
v. Aukhoy Narain Manna (1), was to this 
effect: A certificated guardian of certain 
minors entered into an agreement with the 
plaintiff to sell certain land belonging to 
them for a fixed price contingent upon 
the leave of the Court, which was neces- 
sary, being obtained to the transaction, 
and a portion of the purchase-money was 
paid by the plaintiff. The Court sanctioned 
the sale but at a higher price than that 


(1) 12 C. 162. 
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agreed on between ‘the plaintiff and the 
guardian, and the latter sold to a third 
party. Тһе plaintiff, thereupon, sued the 
minors by their guardian as next friend 
and the third party for specific performance 
of the agreement to sell ёо’ him at the 
price mentioned in the agreement:—It was 
held: that “the contract was not one which 
could bə specifically enforced, and ‘that 
section 26 of the Specife Relief Act did 
not apply. The contract as it stood was 
never a complete contract at any time as 
16 was contingent upon the permission of 
‘the Court, and the permission of the Court 
did not extend to the whole contract as 
agreed upon between the parties.” Having 
held, as I have, that there was a vérbal 
agreement subsequent to the execution of 
the agreement of the 28rd of ' Janünry 
1910, which constituted an agreement 
between the parties a conditional one, 
dependent upon the consent of the Court 
being obtained to the sale I am of 
opinion that this case is governed by the 
principle laid down in the case to which 
I have just referred. Therefore, specific 
performance against defendants Nos, 1 and 
2 cannot be obtained. Consequently, if the 
plaintiffs are not entitled to specific per- 
formance against defendants Nos. 1 and 2, 
16 follows naturally and as a matter of 
course that they cannot obtain it against 
the Nundi defendants. Therefore, the ques- 
tion of notice to the Nundi defendants of 
the contract of the 23rd of January 1910 
does not arise. As regards these defend- 
ants, there can be no claim for damages, 
as they were not parties to the contract. 

Therefore, as against the Nundi defend. 
ants this appeal must be dismissed with 
costs, 


As regards the claim for damages, which 
must be confined to defendants Nos. 1 and 
2, here again, having decided that the 
agreement was varied by the consent of 
the parties and became conditional on the 
ladies changing their character and becom- 
ing administratrixes to the estates, and 
gatting leave of the Court, that would 
bar the plaintiffs claim for damages, 
because it ` must be pointed out 
that this action is nob based upon the 
conditional contract, but it is based upon 
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the original contract of the 23rd- of January 
` 1910 unvaried, and the breach із specified 
in paragraph 19 of the plaint. That alone 
would be s sufficient answer to the plaint- 
iffs’ claim for damages. But I would 
like to add that even if the administra- 
tion proceedings - are to-be considered as 
taken under the clause of: the contract to 
which I have referred—though as I have 
already pointed out, I do not think they 
can have been—the administration proceed- 
ings were taken at the instance of the 


plaintiffs, and it was at the instance оѓ. 


the plaintiffs that the matter was made 
subject to an application -being made and 
the sanction of the Court to sel being 
obtained; and, such a condition involved 
the risk that a higher offer might be 
forthcoming, which, if made, the adminis- 
tratrix would be bound to bring to 
the notice of the -Court, and which the 
Court in the interests of all Ње parties 
concerned would have to consider as against 
the price which was mentionéd in the 
original agreement of. the 33:4 of 
January. It is also to be noticed that in 
the Court below no attempt was made to 
prove the damages which were stated in 
the plaint to be Rs. 20,000. 

For these reasons in my judgment, the 
plaintiffs are not entitled to damages against 
defendants Nos. 1 and 2. 

Аз regards the. question of costs, that 
is a matter for the discretion of the 
learned Judge. I am not sure that if I 
had been sitting as a Judge of first 
instance, I. should have made quite the 
same order as to costs as the learned 
Judge did, But that is not the question. 
Costs are in the discretion of the learned 
Judge, and the question I have to consider 
is whether I am satisfied that sufficiently 
good cause has been shown for. me to 
interfere with the discretion which the 
learned Judge has exercised. I am not so 
satisfied: I bear in mind that the learned 
Judge must. have had all the facts before 

“him at the time he made the order. Not 
only that: this question of costs was 
expressly raised.and argued before him, 
and especially the question of the reserved 
costs .of the. commission was strenuously 

argued, as Т was informed, by the parties 
before him: and, under those circumstances, 
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I- cannot go so far as to say that Т am: 


satisfied that this Court onght to interfere 
with the discretion which the learned 
Judge has - exercised. I am, therefore; of 
opinion that this appeal ought to be. dis- 
missed with costs. 


WoopRorrFE, J.—I am ‘not satisfied that ` 


the- ladies ‘understood the -consequence of, 
and were bound by, the alleged agreement 
of the 23rd January 1910. It is to be 
observed that the document was said to 
have been explained, by the attorney of the 
purchaser. It apparently did not occur to 
him in dealing with the pardanashin ladies, 
who were said to be selling their property, 


to recommend that they should be represent-' 


ed by a separate solicitor, There was а 
solicitor of the estate Mr. Srimani, who 
had been the deceased’s solicitor; and he 
was not consulted. It was apparently not 
explained Фо the ladies that in the event 


of the Marwari Pachasia getting a decree for ` 


damages the ladies would in that case have 
been liable therefor. Nor was it explained 
to them that, as contended in the trial, 
the provision as to clearing the title might 
be relied upon for the purpose of showing 
that there was a duty upon them to get 
out Letters of Administration to the estate 
and to ineur the кайна costs of such 
administration. 

But if the ladies were at 
bound by that agreement ib was, 
opinion, superseded by. another according to 
which the ‚ Sale was to be, not by the 
widows, but” by administratrixes contingent 
on the Court's sanction being obtained. 
There can be under the circumstances no 
decree- for’ specific performance as claimed 
either against the’ first or second defend- 
ant or the Nundi defendants. Nor . as 
against these latter defendants any question 
of notice arises. 

"Then as regards the damages, they are 
claimed against the first and second defend- 
ants only. It -is sufficient to say that the 
claim has been, made in the plaint on the 
basis of the agreement of the 23rd January 
1910, whieh I hold has gone. I may 
further add with reference to the contention 
that the Ist and' 2nd defendants were 
bound. to do all they could to get sanction 
from the Court, that the grant of Letters 
of Administration dltered the character of 


one time 


їп my. 
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the vendors; and that the case of the 
‘plaintiffs is that Rs. 8,000 per cottah was 
the proper price~of the premises. So 
according to them there was no loss except 
the alleged hypothetical loss said to be 
due to an alleged ‘disturbance of their 
business, with regard to which there is 
nothing on the record to show that it is 
not too remote if it be held to exist at 
all, of which, there is no eviderice. 

` {As regards the, question of costs it is 
true that the plaintiffs succeeded in certain 
points in the first Court. But the learned 
Judge, though asked to take this into 
account in his order for -eosts, has not 
done so.. Apart from the findings above 
mentioned in my judgment, I do not think 
that sufficient ground has been made out 
for interfering with the discretion of the 
Court in this respect. 

| I, therefore, agree with the order proposed 
by the learned Chief Justice. 

Моокевјев, J.—I agree thak the decree 
made by Mr. Justice Imam is substantially 
correct and should not be disturbed. 

The facts material for the determination of 
the questions raised before us, as I gather 
them from the evidence, may be very briefly 
stated. The subject-matter of the litigation 
is house property in this city which was 


owned at one time by Hari Charan Sett and . 


Panchanan Sett. The share of the former 
devolved upon his death on his widow, the 
Ist defendant, while the share of the 
latter passed on his death to his mother, the 
8ecoud defendant. The proprietors died 
heavily indebted, and the ladies found 
it necessary to sell the disputed land to 
liquidate the debts. The Bhurs, the plaint- 
iffs in this suit, as also the Nundis who 
form the last three defendants in this litiga- 
tion, were in occupation of different portions 
of the property as tenants. They were rival 
traders and carried on business in hardware 
on the premises; they were consequently both 
naturally anxious to, acquire the property. 
As the result of negotiations, on the 23rd 
January 1910, the first two defendants execut- 
ed in favour of the Bhurs a contract of sale 
and undertook to execute a conveyance on 
receipt of the price, which was fixed at 
Rs. 8,000 per cottah. Immediately after this, 
on the 7th February 1910, a suit wasinstitut- 
ed against the first defendant, on behalf of 
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her infant daughters, (who were the rever- 
aionary heirs to the estate of her husband), to 
restrain her from making an absolute aliena- 
tion of the premises. Theclaim was found- 
ed: on the assertion that there was no legal 
necessity for the alienation and that the price 
fixed was wholly inadequate. The plaintiffs 
realised that a purchase of the premises 
in these circumstances was likely to involve 
them in serious trouble, and, witha view to 
fortify their position, they induced their 
vendors to apply for Letters of Administration 
in respect of the estates held by them and to 
obtain the sanction of the District Judge to the 
intended alienation under section 90 of the 
Probate and Administration Act. The object 
of this device was obvious. If the plaintiffs 
took a conveyance from the ladies in their 
character as a Hindu widow and a Hindu 
mother, respectively, vested with qualified 
powers of alienation, their title would be 
liable to be challenged on the death of the 
ladies by the then actual reversioners, and 
the burden would be cast проп the 
plaintiffs to establish the existence of 
justifying legal necessity. On the other 
hand, if the ladies were clothed with the 
character of sdministratrixes and made the 
alienation with the sanction of the District 
Judge under section 90 of the Probate and 
Administration Act, although the sale might 
uot be operative precisely in the same way 
аз а sale by order of the Court in adminis- 
tration proceedings, yet, as pointed ont by Sir 
‘Richard Garth in Stkher Chund v. Dulputty 


- 


- Singh (2), the burden would lie heavily upon 


those that might impeach the validity of the 
transaction. The ladies accordingly applied 
for Letters of Administration at the instance 
of the plaintiffs, who also supplied the funds 
requisite for the conduct of the proceedings. 
But an unforeseen difficulty arose. The 
District Judge granted Letters of Adminis- 
tration, but ultimately declined to sanction 
the sale to the plaintiffs on the terms arranged. 
That the District Judge knew all the circum- 
stances and was competent to make this | 
order is indisputable. The Nundi defendants 
seized this opportunity, intervened, and 
offered Rs. 10,000 a coftah for the property, 
with the result that the District Judge 
sanctioned a sale at the higher price. Con- 

(2) 5 0. 363; 5 C. L, R. 374; 5 Ind. Jur. 209; 2 Ind. 
Dec. (N. з.) 847, 
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sequently, on the 15th July and 24th August 
1910, the ladies exeented conveyances in 
favour of the Nundi defendants. On the 
15th September following, the plaintiffs 
instituted the present suit for specific per- 
formanco of the contract of the 23rd January 
1910, and, in the alternative, for damages for 
breach of contract. In my opinion, it is 
perfectly plain that the plaintiffs are not 
entitled to a decree for specific performance 
of the contract on which they rely. That” 
contract was substantially varied when, at 
‘the instance of the plaintiffs, the ladies 
applied for Letters of Administration. Both 
parties to the agreement must be deemed to 
have implied that the transaction should not 
be effected until after the ladies had been 
clothed with the character of administratrixes 
and had secured the requisite permission of 
the District Judge. The original contract, 
when so varied by mutual consent, became 
in substance a contingent contract. The 
contingency, has not happened, and, conse- 
quently, the plaintiffs are not entitled to 
claim performance of the contract. See 
Narain Pattro v. Aukhoy Narain Manna (1); 
Sarbesh Chandra Basu v. Hart Deyal Singh 
(3). In these circumstances, the observation 
of Lord Redesdale in Harnett v. Yielding (4) 
applies: “the plaintiff must show that in 
seeking the performance, he does not call 
upon the other party todo an act which he 


is not lawfully competent to do, for if he does ` 


a consequence is produced that quite passes 
the object of the Court in exercising the 
jurisdictior which is to do more complete · 
justice." On behalf of the appellants, it has 
been argued, however, that this view may 
render possible an evasion of contractual 
obligation wherever an unscrupulous person 
enters into a contract and subsequently places 
himself under the jurisdiction of the Probate 
Court as an administrator. There is, in my 
opinion, no real foundation for this apprehen- 
sion. For the purposes of the present case, 
it is only necessary for me to hold that the 
. original contract was by implication varied 
by mutual consent, when, at the instance of 
the intending purchasers, the vendors agreed 


(3) 5 Ind, Cas, 236; 11 C. L.J. 346; 14 С. W. N. 
451. 
(4) (1805) Sch. & Lef, 549; 9 Е, R. 98 at p. 101. 
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to obtain Letters of Administration. Iu my 
opinion the original contract has been varied’ 
and has been transformed. into a contingent 
contract. In the events which have happened, 
the plaintiffs cannot claim specific perform- 
ance of that contingent contract. From 
this it further follows thatas there has been 
no breach of the modified contract by the 
defende ts, the plaintiffs are not entitled to 
damages. A decree has been made in their 
favour for refund of the earnest money and 
the costs of the Letters of Administration 
proceedings. Мо question has, been raised in 
this Court as to the propriety of this order. 
Finally we "have been asked to vary 
the. order for costs made by Mr. Justice 
Imam as hetween the plaintiffs and the 
first two defendants. I am not satisfied 
that the order is so manifestly erroneous 
or unjust as to call for our interference. 
The decree must consequently be affirmed 
and this appeal dismissed with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Appsat No. 104 or 1913. 
April 26, 1916. 
Present: —Mr. Kanhaiya Lal, A. J. C., and 
Mr. Kendall, A. J. C. 
SHEO NATH AND OTHERS— DEFENDANTS— 
APPELLANTS 
versus 
Raja MUHAMMAD ABUL HASAN . 
KHAN AND ANOTHER—PLAINTIFFS, 
SHAMBU NATH—Desrenpant— 
RESPONDENTS > 

Oudh Rent Act (XXII of 1886), ss. 52, 103 (4)— 
Perpetual hereditary farming lease, holder of, position 
of —~Tenant—Ejectment—Jurisdiction of Civil and 
Revenue Coua ts. . 5 

A person not holding under-proprietary rights but 
holding a decree for a perpetual hereditary farming 
lease is a tenant within tho meaning of section 52 of 
the Oudh Rent Act, and canvot be ejected by a Civil 
Court. [p. 666, col. 1; p. 667, col. 2.] 

Nand Ram v. Amanat Fatima Ведат, C О. C. 94, 
referred to. ; 

А suit for possossion or damages against persons 
holding land cither under a decree ofa Settlement 
Court or under leases granted by tho superior pro- 
prietor is not maintainable ina Civil Court. — [p. 656, 
col. 2:] 
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Prag v. Raja Muhammad Abdul Husain Khan, 
26 Ind. Cas. 603; 1 O L.J 244; Gur Sahai v. Raja 
Muhammad Abul Hasan Khan, 25 Ind, Cas. 914; 1 
O. L. J. 512, referred to, 


Appeal from the decree of the Subor- 
dinate Judge, Gonda, dated the 10th June 
1913. ` 


The Hon’ble Pandit Jokaran Nath Misra, 
for the Appellants. 


The Hon'ble Syed Wazir Hasan, the 
Hon'ble Mirza Sam? Ullah Beg and Babu 
Aditya Prasad, for Respondent No. 1. 


JUDGMENT. 


KANHAIYA Lat, A. J. C.—The dispute 
in this case relates to е village of 
Imilig Chhitu, which forms part of the 
Taluga Birwa Mahnon. The plaintiffs are 
the superior proprietors of that taluga. 
On the 25th September 1571  Parmeshar 
and Dhirja, the predecessors-in title of the 
defendants, obtained a decree against 
Thakurain Sarfaraz Kunwar, the predeces- 
sor-in-interests of the plaintiffs, for the 
confirmation of their right to possess and 
pecupy the said village, - subject to the 
payment of the rent, assessed, io the falugdar 
after deduction of ten per cent. from the same 
on account of duhyak due to them. The decree 
gave to the taluqdur the power to assess 
and vary the rent, and provided that in 
ease the talugdar enhanced the rent and the 
plaintiffs refused to take the theka on that 
rent and left the village, they shall be 
entitled to receive the dahyak dues on the 
nikasi or rent assessed by the żaluqdar. 
It further provided that if the village was 
taken under direct management by the 
talugdar, the plaintiffs shall get dahyak 
dues to the extent of one half in the kharif 
and the other halfin the rabi season. It 
does not appear what the rent originally 
assessed on the village was, but there is 
evidence to show that between the years 
1292 and 1309 Fasli it was varied from 
time to time by mutual consent (Exhibits 1, 
2 and 29) and that at the time of the 
recent Settlement it stood at Rs. 360 in- 


elusive of the dahyak dues (Exhibits 5 and. 


6). In June 1912 one of the plaintiff: 
gent notices to the defendants, asking them 
to agree to an enhanced rent of Rs. 450 
per annum, out of which they would be 
entitled to deduct Rs, 45 per year on 
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account of dahyak dues, and further telling 


` them that if they did not agree, they would 


have no right to remain in possession of the 
village, and~that the superior proprietors 
would resume the same. The defendants 
sent no reply to those notices. The plaint- 
iffs, therefore, brought the present suit for 
possession of the said village and for mesne 
profits or in the alternative for a decree, 
declaring that as far as the possession of 
the village was concerned, the defendants 
had no zamindari right. The cause of 
action set forth in the plaint was that the 
failure of the defendants to accept the 
enhanced rent had the effect of terminating 
their right to remain in possession of the 
village and that they were wrongfully re- 
fusing to allow the plaintiffs to resume 
possession thereof and were setting up 
their under. proprietary rights to the same. 

The defence, so far as it is material for 
the purpose of this appeal, was that the 
defendants were in possession of the village 
under a decree ^f the Settlement Court, that 
the plaintiffs had no right to sue for posses- 
sion or mesne profits, that they had no cause 
of action for the declaratory decree claimed, 
and that the suit was not cognizable by 
the Civil Court. The allegation of the 
plaintiffs that the defendants had no right to 
possess the village as under proprietors and 
that they were setting up under-proprietary 
rights was denied by the defendants, but 
the denial of the former was subject to the 
additional pleas raised in the written state- 
ment, 


< The learned Subordinate Judge found that 
the effect of the failure of the defendants 
to accept the enhanced rent, assessed by 
one of the plaintiffs, was to render their 
possession wrongful, and that the plaintiffs 
were consequently entitled to a decree for 
possession and mesne profits, He, therefore, 
proceeded to pass a decree declaring that 
plaintiffs Nos. 1 and 2 were the proprietors 
of the village and had a right to assess and 
vary the rent, that the contesting defendants 
had no proprietary or  under-proprietary 
inberest in the village, and that the plaintiffs 
were entitled to possession and  mesne 
profits at the enbanced rate, mentioned in 
the notices sent by plaintiff No. l. The 
learned Subordinate Judge ignored that the 
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declaratory relief was claimed only in case 
the relief for possession was disallowed. 


He omitted to determine whether the 
defendants had ever set up under- 
proprietary rights, and whether apart 
from the failure of the defendants to 


accept the enhanced rent, the plaintiffs 
had established any cause of action for 
the suit. 


The learned Counsel, who appears for 
the plaintiff-respondent, while not conceding 
that the suit for possession or mesne 
profits against a lessee was not maintain- 
able in the Civil Court, has not been able 
to advance апу argument to support the 
decree for possession or mesne profits which 
the learned Subordinate Judge has granted. 
Section 52 of the Oudh Rent Act (XXII 
of 1886) provides that a tenant, holding 
any land under a special agreement or 
decree of Court, shall not be. ejected from 
that land otherwise than in execution of 
a deeree for ejectment, which may be 
made on such grounds as would justify 
ejectment under the agreement or decree. 
It further provides that the decree for 
ejectment shall not be made, unless at the 
date of the decree а decree against the 
tenant for an arrear of rent in respect of 
the land has remained unsatisfied for fifteen 
days or upwards. A person not holding under- 
proprietary rights but holding a decree 


for a perpetual hereditary farming lease’ 


has been held by this Court in Nand 
Ram v. Amanat Fatima Begam (1) to be 
a tenant within the meaning of the above 


section, and section 108, clause (4), of the. 


Act forbids the Civil Courts from taking 
cognizance of suits dealing with the eject- 
ment of tenants. The learned Subordinate 
Judge has erred in holding that ‘the mere 
failure of the defendants to agree to pay 
the enhanced rent, demanded by one of 
the superior proprietors, had the effect of 
making their possession wrongful and 
converted them into trespassers, liable to be 
ejected by the Civil Court. It is unneces- 
sary to determine whether under the terms 
of the decree the enhancement could be 
imposed by the superior, proprietors at 
their sweet will to any extent and at any 
time they liked, or was to be regulated 


(1) 6 O. C. 94. 
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by the provisions of Chapter IV of the 
Oudh Rent Act read with section 79 of 
the U. P. Land Revenue Act (III of 
1901). The learned Counsel for the de- 
fendants-appellants concedes that the  de- 
fendants are perpetual hereditary lessees and 
not under-proprietors, and as held in 
Када Muhammad ` Abdul 
Husain Khan (2) and Gur Sahai v. Raja 
Muhammad Abul Hasan Khan (8), a suit 
for possession or damages against persons 
holding land either. under a decree of the 
Settlement Court or under leases. granted 
to them by thé superior proprietors is not 
maintainable in a Civil Court. 


As regards the declaratory relief claimed, 
it is unfortunate that the Court below 
did not at the time of framing the issues 
sufficiently clear up from the parties the 
nature of the pleas which they were 
setting up in support of their claim or 
defence. The plaintiffs might well have, 
been asked the date or time when the 
defendants had set up  under-proprietary 
rights, for that allegation was denied by 
the defendants, and the defendants might 
equally well have been asked whether in 
claiming aright to remain in possession 
of the village under, the deeree ‘of the 
Settlement Court, they intended to set up 
an under-proprietary right.or the right of 
a mere perpetual and hereditary lessee. On 
the 16th November 1912 the Pleader for 
the defendants madea statement that the 
defendants had got no lease but were 
permanent lessees under the decree of the 
Settlement Court dated the 25th Septem- 
ber 1871, and on the 3rd December 1912 
the same Pleader, on being further ques- 
tioned, described the case for defence in 
the following terms: “On the.25th Septem- 
ber 1871 the decree conferred the right of 
perpetual lessees, though there is no clear 
word in jt. It is not known whether there 
was any lease in favour of the defendants. 
The permanent lessees were not  under- 
proprietors in the village. The defendants 
сап sink wells without the permission of 
the landlord, ean realize manorial dues, 
such as bhusa, chavsa and begar on the. 
occasion of births and marriages, can transfer 


(2) 25 Ind. Cas. 608; 1 O. L. J. 344. 
(3) 25 Ind. Cas, 914; 1 О, L. J. 012, 
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or mortgage the village.” The first portion 
of the above statement lends colour to 
the contention of the learned Couasel, who 
appears for the defendants-appellants, that 
no under proprietary rights were claimed 
by them; but the latter portion, referring 
to the right of the defendants to transfer 
or mortgage the village, throws doubt on 
it. 
almost the’ whole of that statement in his 
judgment in furtherance of his finding 
that the ancestors of the defendants were 
neither perpetual lessees: nor  under-pro- 
prietors. Butitis strange that he has omitted 
from his qúotation the words “can transfer 
or mortgage the village”, which appear at 
tHe end. It is possible that he may not 
have considered the quotation of those 
wards necessary for his purpose-or may 
have ignored their existence at the time 
of writing the judgment, but in view of the 
preceding portion of that statement that the 
permanent lessees were not under-proprietors 
in the village, it is difficult to see how the 
Pleader for the defendants could in the 


same -breath have claimed that they had, 


a right to transfer or mortgage it. The 
accidental omission of a "not" or the failure 
to apprehend precisely what the Pleader 
had stated might sometime make the 
record of a statement look inconsistent; but 
on examining the evidence addaced in the 
ease on behalf of the defendants, it becomes 
apparent that the defendants pretended to 
be the zemindars of the village, as alleged 
in the plaint. The witnesses for the defend- 
ants, one after another, came and gave 
evidence that the defendants were zemindars 
and were exercising rights as such, and the 
plaintiffs cannot in the circumstances be 
denied the declaration they have asked for, 
namely that the defendants have no zentindari 
- rights, superior or under-proprietary, in the 
said village. The proof of the cause of 
action set up in the plaints is afforded by 
the evidence adduced by the defendants 
themselves. Even іп the memoraudam of 
appeal, the defendants-appellants claim to be 
permanent hereditary lessees holding under 
a decree of Court, as a last resort. 

The appealis allowed accordingly, so far 
as the claim for possession or mesne profits 
is concerned, which will be dismissed, and 
disallowed in so far that the plaintiffs will 


The learned Subordinate Judge quotes. 
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be allowed a decree declaring that the defend: 
ants have no superior proprietary or under- 
proprietary rights in the village. As the 
declaratory relief alternatively claimed does 
not appear to have been separately" valued, 
and the claim for possession and mesne profits 
has been dismissed, the defendants-appellants 
shall pay one-fourth of the costs of the plaint- 
iffs-respondents and get three-fourths of their 
costs from the latter throughout. 

KENDALL, A. J. C.— While entirely agree- 
ing with the order that my learned col- 
league proposes to pass in this appeal, I 
desire to add a few remarks. 

The plaintiff-respondent No. 1 has acquired 
his position in this village by financing 
litigation in respect of the taluga of which 
it forms а part; and this case and the 
two unofficially reported cases in which 
Prag and Gur Sahai were appellants, and 
to which my learned colleague has referred, 
make it clear that he has set out to make 
more money out of his recently acquired 
purchase by'an endeavour to force the hands 
of those somewhat unfortunately placed in- 
dividuals, the holders of not over-clear settle- 
ment decrees. The learned Subordinate 
Judge, in a somewhat hasty judgment, has 
found entirely against them and I agree 
that heis wrong. Their uction might have 
rendered them liable to a suit for ejectment 
at the most, but it could not have automati- 
cally changed their status from rightful 
possessors of the land into trespassers upon 
it. It wasstrenuously and very ingeniously 
pressed upon us that they had never claimed 
to be more than permanent lease-holders. But 
it is patent to me that they have looked upon 
themselves as under-proprietors. In view 
of the decisions of this Court in the interpre- 
tation of decrees similar to those upon which 
the present appellants base their title, their 
learned Pleader was careful in the lower 
Court to say that they were not under.pro- 
prietors. But his detail of the rights they 
claimed shows that they did in effect aspire 
to all the rights of an under-proprietor. The 
question as to their status has now been set at 
rest. They are permanent  lease-holders 
subject to the terms of their decree, and as 
such, tenants; and I agree that a suit for 
possession or damages against them does not 
lie in the Civil Courts. At the same time 
in the papers dealing with the original decrees 
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which have been before us in this appeal, 
I find these persons referred to as birtdars and 
the word “birt” generally implies an under- 
proprietary tenancy, as was held, for example, 
in Ram Autar v. Drigpal (4). With the 
authority of two Benches of this Court to the 
contrary itis not for me to look deeper 
into the question, nor for the same reason 
would it have been of any. avail for the appel- 
lants to have set-up any higher position in 
this Court than that of permanent lease- 
holders. In their original pleadinga they 
called themselves holders of a settlement 
decree, and did not then categorically set up 
only the minor position. But I feel that, 
the unwarranted attack upon their rights 
being considered, and also the unfortunately 
equivocal nature at the time of their position 
as defined.by the original decree, the basis of 
their title, they were compelled to stand up 
to their utmost against the plaintiff-respond- 
ent, and thatin equity the latter ought to 
be made to bear at any rate a large proportion 
of the costs both of this Court and of the 
lower Appellate Court, 


I wish, therefore, to record that my agree- 
ment on the main issue in this appeal, as to 
the jurisdiction of the Civil Courts, as to 
whether, that is to say, these appellants have 
or have not under-proprietary rights, is based 
on the authoritative decisions which I con- 
sider Í ought to follow. Iam notat all sure, 
were the matter res integra, that I should not 
be disposed to rule otherwise. 


` Appeal allowed. 
(4) 8 Ind. Cas. 725; 14 О, C. 41, 


ОШОН JUDICIAL COMMISSIONER'S 
COURT. 

First Отт, Appear, No. 14 or 1914. 
June 24, 1915. 
Present;-—Mr. Kanhaiya Lal, A. J. C. 
HIRA LAT AND orHERS—DEFENDANTS— 

| APPELLANTS 
versus 
GANESH PRASAD-—PLAINTIFF — 


RESPONDENT. 
Oudh Laws Act (XVII of 1876), s, T—Pre-emption, 
custom of, presumption «s lo—Wajib-ul-arz, entry in, 
effect of -- Instances, value of. 


INDLAN: CASES, 


[1916 


An entry in a wajib-ul-arz negatiying a custom 
of pre-emption may be taken as an evidence of a 
contract between the then co-sharers of the village, 
which can bo enforced against their successors-in- 
interest. Sucha contract renders section 7 of the 
Oudh Laws Act inapplicable. [p. 669, col. 1.] 

Kunwar Digambar Singh v. Kunwar Ahmed Sayeed, 
Khan, 28 Ind. Cas. 34; 13 A. L. J. 236; 19 C. W.N. 
393; 17 M. L. T. 193; 37 A. 129 ab p. 145; 28 M. L.J. 
556; 2L. W. 303,21 G L J, 737; 17 Bom. L; R. 898; 
(1915) M. W. №..581; 42 I. A. 0 (P. С.), referred to. 

An entry iu а :ujib-ul-arz showing that at the 
time of its preparation the co-sharers of tho village 
stated that thoy had a right to transfer their shares 
whenever they liked, negatives a custom of pre- 
emption in the village. [р. 669, col. 1.] 

Sheikh Abdul Rahman v. Kale Khan, 28 Ind. Cas. 
943; 17 О. C. 105; 1 О, L. J. 152, referred to 

Instances to the effect that certain pre-emption 
suits relating to transfers in a village were decreed 
by mutual consent of the parties to those suits, are 
inconclusive to establish a custom of pro-emption in 
that village, if such a custom is not otherwise 
proved to exist therein. [p. 669, col. 1.] 

Appeal from the decree of -the Officiating 
Subordiuate Judge, Hardoi, dated the 14th 
November 1913. 


Mirza Sami Ullah Beg and Syed Ali 
Mohammad, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
Spondent. 


JUDGMENT.—These appeals arise ont 
of two rival suits for pre-emption brought 
in respect of a/sale of a certain proprietary 
share in the village Akbarpur. The defence, 
so far as it is materialfor the purposes of 
these appeals, was that there was по “custom 
of pre-emption in the village. The Court 
below found that the presumption raised by 
section 7 of the Oudh Laws Act (XVIII of 
1876) was not satisfactorily rebutted and 
decreed the claim. - 


The wajib-ul-arz of the village prepared 
at the time of the Reguler Settlement states 
that the village originally belonged to cer- 
tain Kurmis and Brabmaús and was con- . 
fiseated on account of concealment of arms 
by the British Government and made over 
to a Brahman named Sita Ram and to 
certain Malis, who were sons of Sidha. 
The co-sharers at the time stated that they 
had a right to transfer their respective 
shares whenever they liked. The khewat 
at the village shows that there had been 
several transfers of sbares from time to 
time, but except in two instances no suits for 
pre-emption were filed in respect of the , 
sales, In the first suit, which was filed in 
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1903, the right of pre-emption was not 
denied and the elaim for pre-emption was 
decreed in the terms of a compromise then 
filed. In the second suit, which was 
decided in 1912, pre-emption was similarly 
allowed by mutual consent. The evidence 
afforded by the wajib-ul-arz negatives the 
existence of any custom of pre-emption and 
the instances cited by the plaintiff are, in- 
conclusive. In Sheikh Abdul Rahman v. 
Kale Khan (1) it was held.under some what 
similar eireumstatices that the presumption 
raised by section 7 of the Oudh Laws Act 
was rebutted .by au entry of that nature in the 
wajib-ul-arz, and the observations of their 
Lordships of the Privy Council in Kunwar 
Digambar Singh v. Kunwar Ahmed Sayeed 
Khan (2) indicate that such anentry can, at all 
events, be taken as an evidence of a contract 
between the then co-sharers of the village, 
which can be enforced against their succes- 
sors-in-interest. Such a contract renders 
section 7 of the Act XVIII of 1:76 in- 
applicable. The contract was not made for 
any specified periods and still subsists. — 
The appeals are, therefore, allowed and 
the suits for pre-emption dismissed with costs 
here and below, which will be awarded to 
the défendants-vendees. The other defend. 
ants will bear their own costs throughout. 


Appeals allowed. 
(1) 23 Ind. Cas. 943; 17 О. C, 105; 1 O. L. J. 152. 
(2) 28 Ind. Cas. 84; 18 A. L. J. 286; 19 C. W. N. 
393; 17 M. L. T. 93; 37 À. 129 at p 145; 28 M. L. J. 
556; 2 L. W. 303; 21 C. L. J. 237; 17 Bom. L. В, 393; 
(1916) М. W. N. 581; 42 L, A. 10 (P. C.) 


CALCUTTA HIGH COURT. 
Letrexss Parent Arrear No. 57 or 1914, 
: May 16, 1916. 
Present; —Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjée, Kr. 
BIDHUMUKHI CHOWDHURANI~ 
PLAINTIFF—ÀA PPELLANT 
versus 
ASMATULLA AND OritgkS—DEFENDANTS—, 
RESPONDENTS. 


Bengal Tenancy Act (VILI of 1885), в, 160 (g), рго- 
tected interest under, ~ 


INDIAN OASES. 


669 


À putnidar granted a durpatni leaso bya leaso deed 
which contained the following words, “I give you 
right to alienate tho same at, pleasure by gift and 
sale and to grant se-patni, ete , settlements of your own 
interest”: . 

Held, that the se-patni created by the dur-patnidar 
was & "protected interest" within the meaning of 
section 160 (у) of the Bengal Топапсу Act and 
could not be annulled under the provisions of section 
167. Гр. 670, col. 2; p. B71, col. 2.] 

In order to create a “protected interest” within the 
meaning of section 160 (у) of the Bengal Tenancy 
Act, itis nob necessary that ап oxpress written per- 
mission must be obtained from the landlord on the 
occasion when the tenant creates the interest. [p. 
671, col. 1.] 

Letters Patent Appeal against the deci- 
sion of Mr. Justice Mullick, dated the 
28th April 1914, reported as 23 Ind. Cas. 
899, in Appeal from Appellate Decree No. 
939 of 1912, against the decree of the District 
Judge, Rungpur, dated the 26th July 1912, 
affirming that of the Munsif, 2nd Court, 
Rungpur, dated the 19th June 1911. 

Babu Bimal Chandra Das Guia, for the 
Appellant. 

Babus Sarat Chandra Roy Chowdhury and 
Alul Chandra Gupta, for the Respondents. 


JUDGMENT, ` 


Sanpersox, C. J.—In my judgment this 
ease raises a point of some interest. 

It appears that on the 30th of April 1906, 
the zemindar Maharajah, who.wasthepatnzdar, 
gota a decree for dur-patne rent, and the 
result of that was that on the 25th of January 
1907, the plaintiff at the execution sale 
which was held under the decree, purchased 
the durpatni interest, and thereupon the 
plaintiff gave a notice under section 167 of 
the Bengal Tenancy Act to Bhairab, with 
reference to' the se-paíné interest which was 
in him at that time. That se-patnz estate had 
been created by Juggomohan in the year 
1886. i 

- Now, the suit was brought in this case 
by the plaintiff against the defendants, 
the oceupaney-holders, for rent. They set 
up the defence that the plaintiff was not 
entitled to sue for rent, the first ground 
for that defence being that the se-pains 
interest which was in Bhairab had not in 
fact been put an end te, and the reason 
why ‘they said it was not put an end to, 
was that it was a "protected interest” within 
thé meaning of section 169, clause (g) of the 
Bengal Tenancy -Act, which ruus as follows, 


670 


BIDHUMUKHI V. ASMATULLA. 


"any right or interest which the landlord, 
at whose instanee the tenure or holding is 
sold, or his. predecessor-in-title, has expressly 
and in writing given the tenant for the 
time being permission to create: the 
landlord in question in this case being 
Lachmiput or his successor-in-title, namely, 
the zemendar Maharajah, the putnidar, to 
whom I have already made reference. 


Now, the deed upon which this question 
depends, made between Lachmiput and one 
Manulla Shah is set out at page 11 of the 
paper-book, and in that deed, the landlord, 
using the word as used in the section, granted 
a lease to Manulla, and after describing the land 
and the boundaries proceeded as follows: — 
I give you “right to alienate the same at 
pleasure by gift and sale, and to grant 
se-patnz, etc., settlements of your own interest.” 

The first question raised in this appeal is 
whether those words used in that document 
bring this case within clause (g) of section 
160 of the Bengal Tenancy Act: or, in other 
words, has the landlord, by the words which 
I have quoted, expressly and in writing 
given the tenant for the time being per- 
mission to create the particular interest, viz., 
the se-pain?. In my judgment the landlord 
has done so. The words used are first of 
all general; and, they give the tenant a right 
to alienate the same at pleasure by gift 
and sale, and then they go on to spevify this 
particular kind of interest, “to grant se-patni, 
etc., settlements of their own interest,” In my 
judgment this case is not governed by either of 
the two cases which have been cited to us, 
namely, Afazuddé Khan v. Prasanna Gaiw (1) 
and Kristo Das Laha v. Jatindra Nath Basu‘2). 
The former of the two cases, namely, Afazuddi 
Khan v. Prasanna Gain `(1), in which the 
judgment was given by the late Chief Justice 
and Mr, Justice Digamber Chatterjee, to my 
mind, is of some assistance to us in coming to 
a conclusion in this case, because in.that case 
the words were far more general thin they 
are in the case now before us ; the particular 
interest which was there created wan not 
specified, whereas in this case the sp-.ifie 
interest which was created by the tenint, 
namely, the se-patnt was mentioned in the 


14 Ind Cas. 991; 89 О. 139. 
(2) 14 Ind, Cas, 145; 16 C. W, N, 661. 
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deed, and express authority in "writing was 
given by the landlord to create such interest. 

It was argued that, in order to come 
within clause (g) of section 160, it was 
necessary for the landlord to specify the 
particular interest which the tenant was to 
create, giving, 1 suppose, the name of the 
person in whom the interest was to be 
vested. Icannot think that that was the 
meaning of the Act. It does not say so: 
and if that were the meaning I can 
imagine all kinds of difficulties arising; I do 
not think the section contemplated that the 
tenant had to come each time vo the land- 
lord and ask him for express authority 
in writing authorizing the specific interest 
which the tenant intended toereate. I think 
that the words in the deed were sufficient 
to authorize the creation of the sub-tenancy 
which was created by Juggomohan in favour 
of Bhairab. Therefore, the first point taken 
on behalf of the defendants was a good 
one. З 


Then, it is said that even if this was 8 
good point, the plaintiff was entitled to 
$rds of the jent if the other. jrd was 
to be paid to Bhairab. Bat this is quite 
inconsistent with the claim which was 
originally made in this case, and I do 
not think it would be right to deal with 
this matter on the fresh case which has 
now heen made: and I think: that the 
judgment of Мт. Justice Mullick was right 
and the appeal from his judgment should be 
dismissed with costs. ‚ 

МооквкгЕв, J.—The facts, material for the 
determination of the interesting question 


“of law raised ір this appeal, are not in con- 


troversy and may be briefly stated. On the 
25th January 1907, the plaintiff purchased 
а dar-putné tenure ata sale held in execution 
of a decree for its озуп arrears obtained 
by the putnidar on the 30th April 1906. On 
the 14th April 1910, she instituted this suit 
for recovery of arrears of rent from the 
cultivators in actual occupation of the land. 
They pleaded that the rent was payable, 
not to her, but to a se-patnidar whose interest 
was still in force. The plaintiff replied 
that the se-patné interest was an encumbrance 
and had been annulled at her instance by 
service of notice in accordance with section 
167 of the Bengal Tenancy Act. The question 


1 


< 3 
Vol, XXX VI] 
BIDHUMUKHI 0, ASMATULLA, 


thus arises for decision whether the se-paímz 
interest was, as alleged by the plaintiff, an 
encumbrance capable of annulment under 


section 167, or, as asserted by the defendants, ` 


a “ protected interest ” within the meaning 
of clause (g) of section 160. Now, that 
clause provides that “any right or interest 
which the landlord, at whose instance the 
tenure or holding is sold, or his predecessor- 
in-title, has expressly and in writing given 
the tenant for the time being permission 
to create” is a protected interest within the 
meaning of Chapter XIV of the. Bengal 
Tenancy Act. The point for investigation 
consequently is, whether the se-patni is a 
right or interest which the putnidar at 
whose instance the dar-putni was brought 
to sale had expressly and in writing given 
the dar-putnidar permission to create. The 
plaintiff-appellant has argued that this 
question should be answered in the negative, 
because section 160 (g) implies that such 
permission, to be of any avail, must have 
.been expressly given, at the time of the 
creation of the se-patn, by a document 
specially executed in this behalf,—and no 
such instrument was admittedly executed 
in this-case. Insupport of this proposition 
_reference has been made to the decision of 
Kristo Das Таа v. Jatindra Nath Basu (2). 
Our attention, however, has also been drawn 
to the decision in Afazudd: Khan v. Prasanna 
Gain (1), which possibly lends support to a 
different view. Neither of these decisions, 
however, directly bears upon the question 
raised before us, although, perhaps, the first 
of the two cases mentioned is more analogous 
than the second to the case now before the 
Court. As the matter is thus not concluded 
by authority, section 160 (g) requires to be 
construed, and I feel no doubt that we 
should not accept the interpratation put for- 
ward on behalf of the appellant, namely, 
that the express permission must be con- 
tained in awritten instrument, other than 
the lease whereby the tenancy was created, 
which is specially executed when the encum- 
brance is craated. If that had heen the 
intention of the Legislature, clause (g) would 
have been differently framed. There is, I 
think, no foundation for the contention that 
an express written permission must be ob- 
iained from the landlord on the occasion 
when the particular encumbrance is created; 
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there is in principle uo difference between 
® permission to create an interest of a parti- 
cular description given in the lease itself, 
and a permission subsequently given by a 
separate document. 

The question next arises whether the dar- 
putni lease of the 4th June 1865 did contain 
an express permission in writing sufficient 
for the purpose of clause (g). In my opinion, 
the answer must be in the affirmative, for 
the document states expressly that the dar- 
putnidar would have uuthority to grant a 
se-patni and it was pursuant to the power 
thus conferred on the dur-putnidar that he 
created the se-patni on the 2lst January 
1886. There is thus no escape from the 
position that the se-paint is a ' protected 
interest” within the meaning of section 160 
(g) and has not been annulled, because 
it could not be annulled under the provisions 
of section 167, 

This really concludes the litigation. But 
аз a last resort the argument bas been put 
forward that as the se-patnz covered only one- 
third of the property, the plaintiff is entitled 
to rent in respect of the remaining two-thirds 
share. The obvious answer is that this 
was not the case made in the plaint, If 
such a claim had been put forward, it would 
have been necessary to determine whether 
the rent in respect of a two-thirds share had 
hitherto been collected separately from the 
rent of the one-third share. This question 
has not been raised and could not be raised 
on the pleadings, nor could it be investigated 
in this suit, in the absence of the se-patnidar 
interested in the one-third share. 


On these grounds, I agree that the decree 
made by Mr. Justice Mullick must be affirm- 
ed and this appeal dismissed with costs. 


Appeal dismissed, 
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R PUNJAB CHIEF COURT. 
Seconp Civiu АРРА, No. 784 oz 1913. 
April 1, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
GHUGAM NABI, мхов, THROUUH 
Musammat MALLAN — PLAINTIFE— 
APPELLANT 
versus 
MOHKAM AND oriens —DEFENDANTS—- 
RESPONDENTS. 

Custom —Alienation —After-born son, right of, to 
challenge alienalion—Ratification by collateral after 
birth of son, effect of. 

An after-born son is competent to challenge an 
alienation made by his fathor before his birth, if 
«thore was in existenve at the dateof the transfer 
some ono who was entitled to challenge it, and who 
did not ratify it before the after-born son was 
begotten. Ratification after tuc birth of the son 
does not affect his right to challenge the alienation. 

Jowala v. Hira Singh, 55 P. R. 1903; 117 P. L. R. 
1908, referred to. 

Second appeal from the decree of the 
Divisional Judge, Shahpur Division at 
Sargodha, dated the LOth January 1913, 
affirming that of the District Judge, Shahpur 
District ab Sargodha, dated the ош August 
1912, dismissing the suit. 


Mr. Devi Dial, for the Ásipeliadt: 
Mr. Nand Lal, for the Respondents. 


JUDGMENT.—This is a suit by the 
plaintiff, Ghulam Nabi, for possession of a 
plot of land sold by his father, Haidar, on 
the 22nd August 1704 io one Raja. It is 
. indisputable that the plaintiff was born on 
the 7th of June 1905, more than nine months 
after the date of the alienation, and ordinari- 
ly he would not be entitled to contest the 
alienation, which was made before his birth. 
But it appears from the evidence of the 
office kanungo that the property in suit is 
ancestral gua Mohkam, a cousin of thy 
alienor, who was in existence at the date 
of the transfer and had consequently a right 
to impeach the sale. 


The learned Divisional Judge holds that 
Mohkam ratified the sale by bringing a 
suit for pre-emption with respect thereto, 
but the suit was instituted on the 20th 
July 1905 after the birth of the plaintiff, 
and the ratification made at that time does 
not have the effect of destroying the plaint- 
iff’s right, which vested in him at his birth, 
The rule laid down by the majority of the 
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Fall Bench in Jowala v. Hira Singh (1) 
is to the effect that an after-born son is 
competent to challenge an alienation if 
there was in existence at the date of the 
transfer some one who was entitled to chal- 
lenge it, and who did not ratify it before 
the after-born son was begotten. As pointed 
out above, the ratification in question took 
place after the birth of the plaintiff, and 
under the ruling referred to above the 
plaintiff has a right to contest the alienation. 
The Divisional Judge is aecordingly.wrong 
in dismissing the suit in limine. 

We have, however, heard the case on the 
merits, and reached the conclusion that 
the sale was just and proper and that the 
plaintiffs suit which has been instigated 
by Raja, the original vendee, should be dis- 
missed. It will be observed that Mohkam's 
suit for pre-emption ended in а compromise, 
in pursaanee of which he paid Rs. 500 to 
Raja and got possession of the land. The 
result of this litigation is that Mohkam is 
now justifyiug the alienation, while Raja, 
on behalf of the minor son of the vendor, 
is endeavouring to show that there was no 
necessity for the transfer. 

Ít appears to us that the sale was really 
for Rs. b00 and that Haidar was in need 
of this money to obtain a bride for himself. 
It is clear that he-did marry Raja!s daughter, 
the issue ofthe union being the plaintiff 
himself. Considering that the land was not 
worth more than Rs, 500 in 1904, that 
that sum was required for a necessary pur- 
pose, that the reversioner Mohkam ratified 
the transfer by bringing a suit for pre- 
emption and entering into a compromise 
with the vendee, and that the present action 
has been brought after nearly seven years 
at the instigation of the original vendee 
himself, we are of opinion that the transac- 
tion was a valid one and should not be dis- 
turbed. | 

We accordingly dismiss the appeal; but 
as the Divisional Judge decided the case 
оп a wrong view of the rule laid down in 
Jowala v. Hira Singh (1), we leave the 
parties to bear their own costs in this Court 
as wellas the Divisional Court, 


Appeal dismissed. 
(1) 55 P. R. 1903; 117 P. L. В. 1908. 
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SALEHA BIBI 7, OUDH COMMERCIAL BANK, LTD, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Стул, APPEAL No. 123 or 1914. 
August 7, 1916. 
Present: —Mr. Kanhaiya Lal, A. J. C., and 
| Mr. Kendall, A. J. О, 
Musammat SALEHA BIBI—DzrgNDANT— 
APPELLANT 
versus 


OUDH COMMERCIAL BANK, LIMITED, 
FYZABAD —PraiNTIFF— RESPONDENT. 

Evidence Act (I of 1872), s. 05, cls. (a) and. f) — 
Registration Act (XVI of 1908), s. 57 ($)— 
Secondary evidence, admissibility of —Pardanashin lady, 
deed executed by- Burden of proof —Husbund and 
wife joint executants, effect of 

Where the genuineness of a deed executed bya 
pardanashin lady is in question, the burden lies on 
the person in whose favour it was executed to prove 
“that the lady understood the nature and character 
of the transaction evidenced by the deed and that 
she signed it fully understanding it. [p. 674, col. 1.] 


Where а deed is executed by a pardanashin lady 
jointly with her husband and itis found that m 
doing so she acted as a free agent and was duly 
informed of what she was about, the mere fact Шаб 
ihe husband was 2 joint executant with her does not 
make the execution of the deed by her the less 
voluntary, although ho may be found to have been 
ihe moving spirit in the negotiation of the loun 
evidenced by the deed. [p. 675, col. 1 ] 

Badiatannessa Bibi v. Ambica Charan Ghose, 
28 Ind. Cas. 401,18 О. W.N. 1133, distinguished 
from. . 

In order to determine whether a pardanashin lady 
was a free agent in entering into a transaction and 
appreciated the result of her act, the whole attendant 
sircumatances must be looked to, regard being had to 
her mental capacity. [р. 675, col. 1.] 


The plaintiff, having failed to obtain the original 
ofa mortgage-deed in possession of the defendant, 
produced its certified copy. Ont of the three 
witnesses to the deed one was dead. The remaining 
two, on being shown the copy, could not remember 
whether they had witnessed the deed; but one of 
them stated thab the executants mentioned in the 
copy bad executed a mortgage-deed at or about the 
time entered in the copy. The plaintiff examined 
another person who proved a note in a private paper 


or пе plaintiff about payment of interest due on the 
eed: 


Held, that the copy was admissible in evidence 
under section 65, clauses (a) and if) of the Evidence 
Act, read with section 57 (5 of tho Registration Act. 
[р. 675, col. 2.] 

Held, further, that the mortgage-deed was sufti- 
ciently proved. [p 676, col. 1.] 

Appeal from the decree of the Sab- 
ordinate Judge, Fyzabad, dated the 6th July 
1914 7 
. The Hon’ble Syed Wazir Hasan, for the 
. Appellant. 
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The Hon’ble Pandit Gokaran Nath Misra 
and Babus Mahendra Deo Varma and Manohar 
Lal, for the Respondent. 

JUDGMENT.—The suit out of whica 
this appeal has arisen was brought on foot 
of a mortgage, dated 29th July 1901, exe- 
cuted by Musammat Saleha Bibi and 
Riasat Husain, her husband. The suit was 
for recovery of Rs. , 27,719.9.6 principal 
and interest. The prayer was that the 
defendants be ordered to pay that sum with 
future interest and costs by a date fixed, 
and that in case of default the property 
mortgaged be put to sale. Riasat Husain, 
defendant No. 2, remained absent. Defend. 
nnt No. 1 denied the execution of the 
deed, and stated that she alone was the 


‘owner of the properties mortgaged, that she 


was a pardanashin woman, that she never 
put her mark on any deed knowing it to 
be a mortgage, that she did not borrow 
any money from the plaintiff Bank, that 
her husband defendant No. 2 managed her 
property, and that she used to put her 
finger marks on papers wherever he re- 
quired her to do so, having confidence in 
him. The plaintiff denied that she wasa 
pardanushin woman, and alleged that both 
defendants were joint owners of the pro- 
perty mortgaged. The property mortgaged 
consisted of shares in villages Basti Chak 
Golra and Chak Dhondriin the Azamgarh 
district, and groye No. 351 in village 
Dandwa of the Fyzabad district. The doca- 
ment іп suit was registeredat the Jalalpur 
Registration Office in the Fyzabad district. 


The learned Subordinate Judge found 
that Musammat Saleha Bibi was a parda- 
nashin woman, but that the mortgage-deed 
in suit was genuine and for consideration, 
that Musammat Saleha Bibi duly executed 
16 and at the time she fully understood 
its effect, and that she executed it with 
He 
also found that of the property mortgaged 
the two villages belonged to Musanunat 
Saleha Bibi alone, and the grove to Riasat 
Husain alone. On the above findings he 
decreed the suit as brought, allowing six 
months’ time for payment of the money. 
Musanumat Saleha Bibi has appealed, implead- 
ing the plaintiff Bank as respondent. 

The finding that MusammatSaleha Bibi 
was a pardanashin woman is not challenged. 
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That being so, the burden of proof was 
properly thrown by the learned Subordinate 
Judge upon the respondent to prove that 
the appellant understood the nature and 
character of the transaction, and that she 
signed the deed fully understanding it. It 
is argued in this appeal that execution and 
attestation of the deed is not proved, and 
that it is not proved that the appellant 
received any consideration. 

The appellant is daughter. of one Wilayet 
Jahan. It is admitted that Wilayet Jahan 
owned the two villages now undef mort- 
gage and also Bharchakia, a third village 
in the Azamgarh district, 
a gift of this property to his wife Musammat 
Rahiman Bibi in lieu of her dower, that 
he died 40 or 45 years ago, that his widow 
died about 15 years ago, and that the 
appellant was married to Riasat Husain 
abont 30 years ago. It is admitted also 
that after Riasat Husain came into the 
family by marriage, he managed the estate 
for his wife and his mother-in-law. The 
estate consists of other villages besides the 
three referred to. It is alleged for the 
appellant that she bad not the slightest 
knowledge of the document in suit norof 
& prior document of 1892, to which we 
shall have occasion to refer. In 1910 one 
Hakim Mohammad Husain obtained against 
Riasat Husain, on the basis of a mortgage, 
a decree for sale of village Bharchakia. 
The appellant alleges that when Mata Prasad, 
a mukhtar of hers, brought to her notice 
that Riasat Husain had mortgaged one of 
her villages, she first came to know that 
he was dealing with her property. She 
proceeded to file a suit for a declaration 
that village Bharchakia belonged to her 
and was not saleable in execution of Hakim 
Mohammad Husains decree. The suit was 


dismissed in ihe first Court, but she obtain- 


ed the decree she sought on 30th May 
1913 from the High Court at Allahabad, 
A copy of the judgment of that Court is 
Exhibit 22 on this record. It may be not. 
ed here that Riasat Husain did not appear 
to defend that snit, which was decreed on 
her swearing that the village belonged to 
her under a deed of gift from her mother, 
The fact that Riasat Husain executed the 
mortgage of. her village Bharchakia is 
strongly relied upon on behalf of the appel- 
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lant as showing the abuse by him of the 
confidence reposed in him. f 

The mortgage-deed in suit bears the 
signature of Riasat Husain and the mark 
of Musammat Saleha Bibi, whose name ‘is 
entered by the pen of Riasat Husain; and 
the witnesses thereto are Narsingh Narain, 
Raja Ram, and Malik Qasim Husain. The 
document itself is in the hand writing of Riasat 
Husain. It is certified as presented for 
registration by Musammat Saleha Bibi and 
Riasat Husain. The endorsement under 
section 58 of the Registration Act certified 
that it was attested by Musammat Saléha 
Bibi, who was identified by Malik Qasim 
Husain and Malik Amjad Husain. To 
prove the circumstances attendant upon the 
execution and registration of this document 
the respondent called the above three per- 
sons, and also one Azim, an old and trusted 
servant of the Bank. Raja Ram was for 
many years a servant of Riasat Husain 
being employed upon his private business, 
he having taken in his own capacity certain 
leases of villages. Narsingh Narain "was 
a person who was specially deputed by the 
Bank to see the transaction through and to 
hand in a cheque for Ra. 8,000, the considera- 
tion-money for the deed, as вооп аз the 
transaction was completed, while Malik 
Qasim Husain, the. third witness, was a 
cousin of the appellant. The second person 
to identify her before the Sub-Registrar, 
Amjad Husain, is a step-brother of Qasim 
Husain, also a cousin, therefore, -of the 
appellant. The evidence of the above wit- 
nesses, which has been carefully reviewed 
by the learned Subordinate Judge, proved 
beyond doubt that the document was executed 
by the lady, who also attested it in' the 
presence of the Sub-Registrar, They also 
proved that at the time the document was 
explained to her. It was not a case of some- 
body simply reading the document through 
from beginning to end. It is proved that 
the Sub-Registrar definitely asked, her if 
she approved of the mortgage of her villages 
for Rs. 8,000 and she said, “Yes.” Both 
Qasim Husain and Amjad Husain, who 
are related to the lady, made efforts to 
minimize the value of their 'evidence'as für 
as they could. But we agree with’ the 
learned Subordinate Judge that the cumu- 
lative effect of the evidence on this point 
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places beyond doubt the execution and at- 
testation of the document by the lady. 


We have no doubt in the circumstances 
of the case that she acted asa free agent 
and that she was duly informed of what 
sbe was about. For the appellant our atten- 
tion has been called to a recent case reported 
as Badiatannessa Bibi v. Ambica Charan 
Ghose (1); but the ciroumstances of that 
case are not on all fours with the present 
case. In that case the lady was indeed 
proved to have executed a document at the 
solicitation of ber husband and was held 
to have executed it under his domination: 
but it was further proved that, when not 
under his influence, she had a short time 
before persistently declined to execute a 
document of much the same nature as 
the later one. It is evident that on this 
question as to whether the lady wasa free 
agent, amd appreciated the result of her 
act, the whole attendant circumstances 
must be locked to. The mental capacity 
of the lady being considered, it is to be seen 
whether the cireumstances of the case 
indicate a strong probability in favour of 
her voluntary execution. The consideration 
set out in the deed is “to pay a previous 
debt owing to the Bank and for indigo 
business.” The previous debt owing to 
the Bank has been, in our opinion, clearly 
substantiated. It consisted of a previous 
mortgage-deed dated 19th January 1892, 
where Rs. 5,000 were borrowed for 
indigo business (waste tijarat nil). As it 
was the case of the respondents that the 
payment of this mortgage-deed constituted 
the major part of the consideration of 


the deed in suit, they called upon the ap- ° 


pellant-to produce the original, which she 
failed to do. They produce а certified 
copy, which the lower Court considered 
was not sufficiently proved; but we do 
not agree with it. This former deed was 
as stated by Qasim Husain on behalf of 
Musammat Saleha Bibi, Musammat Rahiman 
Bibi and Riasat Husain, and in it was mort- 
gaged the village Basti Chak Gulra. 
Qasim Husain was one of the witnesses to 
this deed, as appears from the certified 
copy thereof. Another witness was one 
Sajjad Husain, D. W. No. 6. The latter on 


(1) 28 Тий, Cas, 401; 18 C, W. N, 1133. 
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being shown the certified copy pleaded his 
entire inability to remember, without his 
actual signature, whether he had witness- 
ed any such document. Qasim Husain 
also refused to prove the deed, on being 
shown this certified copy. But the latter, 
although evidently endeavouring to help 
the case of the appellant, was fair to 
admit that he knew well that the two 
ladies and Riasat Husain did jointly execute 
a deed іп favour of the Bank upwards of 
20 years ago, thongh he could not remember 
if he had attested it or not. The third 
witness to this former document, the copy 
of which is Exhibit 30, was Ali Husain 
Pleader, who is proved to have died 8 or 
10 years ago. The evidence of Mr. Sham 
Sunder Lal, a Bank employee, proved quite 
clearly this former transaction, and also 
the transaction now in suit. Exhibit 2 
is a letter or application in the hand- 
writing of Riasat Husain, signed by him 
on his own behalf and that of Musommat 
Saleha Bibi, asking for a loan “of 
Rs. 8,000. 1 bears an endorsement by Rai 
Ram Saran Das Bahadur, Manager of the 
respondent Bank, to the effect that these 
were old customers, that they still owed 
something under a document of 1892, 
but that they had paid a good deal to- 
wards interest and that -this loau ought 
to -be granted. Below his report follow 
notes of approbation by three other Direc- 
tors of the Bank. The figures given ‘by 
Rai Ram Saran Das Bahadur m this note 
have been proved by Sham Sunder Lal, 
who also proved that from time to time 
Rs. 1,750 had been paid towards interest 
due under the present mortgage. It is 
not, of course, denied that the moving 
spirit in the negotiation of these loans 
was Riasat Husain. We ‘have admitted 
the copy Exhibit 30 in evidence under 
section 65, clauses (а) and (f), of the 
Evidence Act, read with section 57 (5) 
of the Registration Act, having regard 
to the statement of Qasim Husain and 
Mr. Sham Sunder Lal. 

It will be remembered that the former 
loan was taken for the purpose of indigo 
business, and that the latter loan purports 
to have been taken to pay off the Bank’s 
old debt and for indigo business. Tn this 
connection the evidence of Musamimat 
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Saleha Bibi is of the utmost importance. 
This lady was examined ‘on commission. 
It is pleaded on her behalf that she is 
an ignorant pardanashin woman, but her 
evidence clearly shows to the contrary. 
lt shows that she bad executed and 
registered mukhéarnamas for purposes she 
knew and understood. A suit was instituted 
on her behalf а few years ago on the 
basis of a: mortgage entered into by 
: Müsammat Farhat Jahan and others, and 
in that suit ‘she obtained a decree for 
sale of village Jaldipur, which she purchased. 
She understands how that suit carae abont 
under her instruction to one Mata Prasad and 
how  Jaldipur comes to belong to her. 
She was able to say what powers she 
conferred on her mukhtars by mukhtarnamas, 


and what powers she withheld from 
them, She  deseribed herself how 
Musammat Rahiman Bibi caused her name 


to be entered in Government papers in 
respect of some property five or six years 
before her death, This all shows that she is 
-not an ignorant woman. She admitted putting 
cher mark on the present document, although 
she pleads ignorance of its contents and its 
results, This took place in Jalalpur. She 
lives in Pawai in the Azamgarh district ten 
miles away, but she stated that she had gone 
to Jalalpur owing to a wedding in her family. 
She stated that Riasat Husain bad married 
a second wife, and_ that relations between 
herself and Riasat Husain became somewhat 
„strained ever since that happened. Since 
the time of that marriage Riasat Husain, 
she stated, had lived forthe most part at 
Bharchakia with his new wife, only visiting 


Pawai occasionally. His second marriage took 


place before the execution of tre deed in 
suit; for she stated that she and the second 
wife were both presentat Jalalpur for this 
„wedding. It is evident from this that Riasat 
Husain's power to dominate her Will was to 
some extent reduced from the time he took a 
second wife, to whom he transferred the 
major part of his affections. The knowledge 
which Masammat Saleha Bibi has betrayed 
abont thə indigo factory is further a clear 
indication that she must have understood the 
purport of the present deed. She stated her 
knowledge that there was an indigo factory 
upon ber estate, but insisted that it was Riasat 
]Hussin's own private speculation. It being 
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admitted that both the documents were 
engineered by Riasat Husain and that the 
major portion of the hypothecated property 
would seem to belong to Musammat Saleha 
Bibi, it is evident that if Riasat Husain was 
running the indigo factory as his private 
speculation, his ‘conduct in persuading the 
appellant to sign a document hypothecating 
for his own ends would be extremely: sus- 
pieious. Ib appears that a European took a 
1евзе of Jand from Wilayet Jahan, father of 
Musammat Saleba Bibi, and built this indigo 
factory, which was eventually acquired by 
Wilayet Jahan. Musammat Saleha Bibi prov- 
ed this, and added that the factory was revived 
20 or 22 years ago by Riasat Husain. She 
admitted that  Riasat Husain had no 
money of his own, and that іп the annual 
expenses of the factory he probably employ- 
ed the estate money; she denied that she 
ever took any interest in the factory, but 
admitted that her mother probably did. She 
knew that the factory stupped running over 
10 years ago. If Musammat Saleha Bibi were 
an ignorant pardanashin woman, with no 
knowledge of her affairs or of what Riasat 
Husain was doing, andso much under his 
power as to sign ‘these two documents help- 
lessly, how comes it that she had this intimate 
khüowledge as to the history of the indigo 
factory? She knows how it came into exist- 
ence; she knows how her father acquired it; 
she knows how ib was revived and she 
knows when it ceased to work. Her 
statement that it was re started 20 or 22 
years ago is very significant, when the date 
of Exhibit 30, namely January 1892, 18 
considered. At thattime the indigo business 
in this country was not in a decadent condi- 
tion; and we have no doubt that she and her 
mother assented to the factory being worked, 
аз it seemed to afferd prospects of an increas- 
ed income to the estate. Asked about the 
consideration of the deed in suit, as to whether 
she received a cheque or cash, she said that 
she received neither cheque nor cash but then 
pretended ignorance as to what the word 
cheque meant, saying that it meant either a 
butcher or a thing which was found in front 
of doors. In this we agres with the learned 
Subordinate Judge that she betrayed the 
dishonesty of her defence. 

We have to take into consideration Exhibit 
27. This isa copy of the khewat of village 
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Basti Chak Gala of the year 1303 Fasli, 
This shows that Riasat Husain's name was 
substituted in the column of owner by reason 
of a gift, Exhibit 28 shows how, after 
substitution of his name, he was appointed 
lambardur. The original record of the 
mutation proceedings which led to this 
correction in the khewat would have been 
weeded, but it is particularly noticeable that, 
although Musammat Saleha Bibi was examin- 
ed at great length, 10 months after 
Exhibits 27 and 28 had been placed upon 
the record, her learned Counsel was very 
careful not to address any question to her 
with reference to any deed of gift in favour 
of Riasat Husain. Copies of khewats of Chak 
Dhondri or Bharchakia are not upon the 
record. ‘he execution of any deed of gift 
upon which Riasat Husain could have found- 
ed his right to mutation was a circumstance 
peculiarly within the knowledge of M«usammat 
Saleha Bibi: and this studied reticence on 
her behalf must ordinarily affect the presump- 
tion as to abuse of confidence which we are 
invited to make. : 

Musammat Saleha Bibi has sworn that at 
Pawai she lived entirely alone. If Riasat 
Husain had desired to take advantage of her 
isolated and helpless condition, as is suggested, 
it would have been expected that he would 
have obtained her signature to this mortgage, 
at one of his visits to Pawai, and that the 
last place which would have been selected 
would have been Jalalpur, at the time when 
she was surrounded by а! her relations. The 
respondent evidently took every care to see 
- that the proceedings were above suspicion. 
One of the lady’s relations, Qasim Husain, 13 
himself a witness to the document, while 
Amjad Husain, his brother, was also present. 
Both these persons identified Musnmmat 
Saleha Bibi before the Sub-Registrar. Amjad 
Jiusain in fact states that when he stated 
that Musammat Saleha Bibi was behind the 
parda the Sub-Registrar would not accept 
his statement until he had gone again behind 
the parda, and had again seen Musimmat 
Saleha Bibi. Among the various relations 
who would have been present at the wedding 
the names of these two persons at least have 
been disclosed, as available to advise and 
protect her. And one of them was also a 
witness to the 1892 document of which 
Exhibit 30 is а copy: and they have, by their 
evidence, shown themselyes as predisposed in 
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her favour. The estate was admittedly 
managed for 10 or 15 years by Musammat 
Rahiman Bibi’s servants, no doubt with some 
advantage to themselves, before Riasat 
Husain’s appearance. It is not suggested 
that they were removed when Riasat Husain 
married Jfusammat Saleha Bibi. It is quite 
likely, in fact we may almost say probable, 
that, distressed at finding themselves relegat- 
ed to their original subordinate position, 
with all prospects of gain taken from them, 
some of them would have been eager to bring 
to the attention of the ladiesany abuse by 
Riasat Husain, to their detriment, of the con- 
fidence reposed in him. 

It is proved that when Mnsammat Saleha 
Bibi wished to execute a power-of-attorney, 
She had numerous persons available, She had 
Nasir Beg, an old and trusted servant, who 
has given evidenee for her in this case: and 
She has admitted executing a power-of- 
attorney in favour of him, Raisat Husain 
and Mata Prasad, Durga Prasad and Abdul 
Ghafur 6 or 7 years before she gave her 
evidence in February 1714. 


Itis remarkable that Riasat Husain, who 
is now said to be dead, carefully kept ont 
of the way during the trial both of the 
present suit and of the former declaratory 
suit by the appellant. On віх occasions 
the respondent applied for summons to 
prosure his attendance, and at last prayed 
that he should be examined on commission, 


whieh the learned  Subordinate Judge 
declined. Far from his having deceived 
Musammat Saleha Bibi into executing a 


document, the result of which she did not 
fully appreciate, we are of opinion that it is 
quite probable that the present denial is the 
result of а conspiracy between the appellant 
and her husband. 


From the circumstances of the сазе we 
have, therefore, no hesitation in finding that 
Musanmat Saleha Bibi was not a person of 
weak apprehension, and thas she and her 
mother hefore her, having allowed Riasat 
Husain to manage the estate for them, will- 
ingly assented to a loan being raised with 
a view to make profit out of the dormant 
indigo factory. We, therefore, dismiss this 
appeal with costs. An extension of three 
months from this date is granted for the 
deposit of the money by the appellant. . 

Appeal dismissed, 
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ORIGINAL 8108 Arrears Nos. 42 ок 1913 AND 


42 or 1914, 
July 25, 1916. 
Present:—Mr, Justice Abdur Rahim, Offg. 
Chief Justice, and Mr, Justice Seshagiri 
Ajyar. 

MULLANGI VENKATASUBBAMMA 
AND OTHE RS—DEFENDANTS— APPELLANTS 
versus 
MULLANGI VENKATARANGAM 
CHETTY-anp ANOTBER— PLAINTIFFS— 
RESPONDENTS. 

Qiuil Procedure Code (Act V of 1908), s. 92 (2)— 
Public charitable trust— Hindu. widow in possession 
as trustee—Alienation of office, whether breach of trust 
—Reversioners, claim оў, to trusteeship and to trust 
properties, whether implies prayer for removal of 
existing trustee—Banction of Advocate- General, necessity 
for. 

A claim by Hindu reversioners for possession 
of the office of trustee held by a widow, on the ground 
that she has alienated the office to а stranger and 
that they have become entitled to it, is not cogniz- 
able without the sanction required by section 92, 
Civil. Procedure Code. Such aclaimis not one for 
the assertion of a private right, as (1) the aliena- 
tion is opposed to public policy and constitutes a 
breach of trust and (2) the alienation does not create 
a vacancy and plaintiffs have no right to get in until 
the de jure trustee, the widow, is first removed. 
[р. 678, col. 2; р. 650, cols. 1 & 2. ] 

Pydigantam Jagannadha Row v. Rama Doss 
Patnaik, 28 М. 197; Atimanessa Bibi v. Abdul Sobhan, 
32 Ind. Cas. 21; 20 С. W. N. 118; 220.L. J. 577; 
Lilabati Misraim v. Bishwn Chobey, 6 C. L.J. 621; 
Sayad Ali v. Ali Jan, 18 Ind. Cas. 573; 85 A. 95; 11 
A. L, J. 26 and Bishen Chand Basawat у. Nadir 
Hossein, 15 І. А. lat p. 10; 15 С. 329; 12 Ind. Jur. 
170; 6 Sar. P. C. J. 113; 7 Ind. Dec. (х. s.) 808 
(Р. С.);. referred. to. ' 

Where a person claims to be a trustee and asserts 
that the person in possession is not the rightful 
trustee, he is entitled to institute a suit to establish 
his right independently of section 92 of the Code of 
Civil Procedure and such a suit would not be covered 
by the language of sub-section (2) of the section. 
Wherever a preferential right is claimed, it is not a 
case of removing the trustee, because the latter 
has по legal right to the office. [p. 679, col. 1; р. 680, 
со]. 2, 

Appeal from the preliminary апа final 
judgments of Mr. Justice Wallis, in the 
exercise of the Ordinary Civil Jurisdiction 
of the High Court, in Civil Suit No. 280 of 
1911. 

The Hon'ble Mr. S. Srinivasa Atyangar 
(Advocate-General), and Messrs.  Q. 
Krishnaswami Атуат and C. S, Venka'achartar, 
for the Appellants. 

Messrs. Venkatasubba Rao and Radhakrish- 


nayya, for the Respondents, 
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' JUDGMENT. 
O. S. A. No. 42 or 1918. 

ABDUR Ranim, Orra. О. J.—The question 
which I first propose to consider in this 
appeal is, whether section 92 of the Civil 
Procedure Code is a bar to the maintenance 
of the present suit. The answer to that 
depends upon what is the nature of the 
action brought. The suitis instituted by 
the plaintiffs, who claim to be entitled to the 
office of trustee of a certain publie charitable 
trust, and they want it to be declared that 
they are the present trustees of the endow- 
ment and as such entitled to conduct the 
charities, that the alienation made by the 
ist defendant who is the widow of the last 
male holder of the office in favour of defend- 
ants Nos. 2 and 3 is void and does not 
affect the rights of the plaintiffs. Then in 
paragraph (c) their prayer is that if the 
Court finds that they are not entitled to the 
office, in their own right, it may be declared 
that they are the nearest reversioners of 
Subraya Chetty, the last male holder of the 
office, and that by reason of the alienation 
by the Ist defendant in favour of defendants 
Nos. 2and 3 they have become entitled to 
the office and to the present enjoyment of 
it. In paragraph (d) they ask that “if 
necessary the Ist defendant may be removed 
from her office as trustee of the endow- 
ment.” Then they ask for possession of 
the properties and of the account books, 
etc. 


The suit arose in consequence of the 
alienation made by the widow of her right 
to the office. The trust being ofa publie 
nature, such alienation is, undoubtedly, in- 
valid in law; and there can, also, be no 
doubt that it amounts toa breach of trust 
on the part of the trustee. We have, 
therefore, these two facts, that there has 
been a breach of trust on the part of the 
trustee and that the plaintiffs who claim to 
be entitled tothe office ask that the 1st 
defendant, the widow, might be removed 
from the office of trustee and they them- 
selves might be put in possession of the 
trust properties. И 

That being the nature ofthe suit and 
the substantative reliefs claimed, it is diffi- 
cult to see how,the application of section 92 
of the Civil Procedure Code can be evaded. 
Sub-section 2 of that section says; “Save as 
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provided by the Religious Endowments Act, 
1863, no suit claiming any of the reliefs 
‘Specified in, sub-section (1)", among which 
reliefs are tha removal of any trastée, 
appointing а. new trustea and the vesting 
of any property in а trustee, ' “shall be 
instituted in respect of any such trust as is 
‘therein referred to except in conformity with 
"the provisions of that sub-section." These 
"reliefs can be obtained in а suit instituted 
n under the section in the case of any alleged 
“breach of trust or where the direction of the 
" Court is deemed necessary for the adminis- 
„tration of any such trust. 
. Here there has .been a breach of trust, 
“dnd the principal prayer in the suit is for 
the removal of the present trustee and for 
„ vesting the property in the plaintiffs in the 
-capacity of trustees. The learned Chief 
-Justice has held that section 92 does not 
“apply because what the plaintiffs seek to 
‘establish is their own private right to the 
+ Фгизёвезһір. No doubt, where a person 
»elaims to be а trustee and his case is that 
“the person in possession is not the rightful 
- trustee, he is entitled to institute a suit to 
` establish his right independently of section 
192 and such a suit would not be covered by 
„Же language of sub-section 2. Bat in this 
х suit the lst defendant is the rightful trustee 
‘and unless she is put out of the way on the 
ground that she has, аз alleged, committed 
“what amounts to a breach of trust, the plaint 
“ifs cannot succeed. 


ave 


5 It is argued by the learned Vakil who 
3 appeared for the respondents, the plaintiff: 
-in the. suit, that although the plaintiffs 
“sought to remove the Ist defendant on the 
“allegation that the 1st defendant had alienat- 
“ed the trustee’s offi»e and the properties, it 
is still a suit mainly for the assertion of a 
“private right and, therefore, does not come 
‘within the scope of the section. The 
mere fact that the plaintiffs claim a right 
to the office cannot be said to bar the 
application of section 92. As put in one 
of the cases cited at the Bar,.once there 
“has been a breach of trust, the right of the 
public to see that the trust is properly, ad- 
ministered arises and the policy of the Legis- 
lature, as is to be gathered from the wording 
of section 92, is that in such a case the 
suit has to be instituted under certain condi- 
tions. That is to say, sanction has to he 
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obtained either of the Advocate-General or 
of the principal Civil Court of Original 
Jurisdiction. 16 was strongly urged before 
us by the learned Vakil for the responden*s 
that his, clients were bound to institute 
thissuait, as 16 has been decided in Pydigantam 
Jagannadha Row v. Rama Doss Patnaik (1) 
that where a widow holding an office like 
this makes an alienation of the office in 
favour of third persons and those third 
persons enter into possession, the right of 
a reversioner will be barred if he does not 
establish his right within 12 years from 
the date of the possession being taken by 
the alienee. That case has been followed 
in Lilabató Misrain v, Bishun Chobey (2) 
and I am prepared io assume, for the sake 
of argument, without throwing auy doubt 
on the correctness of that decision, that it 
lays down the law properly. But it seems 
to me that this does not help the respond- 
ents. Any hardship there might be if the 
reversioner is not allowed to bring an 
action without conforming to the require- 
ments of section 92 cannot be said to 
outweigh the fact that, in the opinion of the 
Legislature, whenever there has been a breach 
of trust and ib is sought to remove the 
trustee who is holding the office, it is in the 
interests of the publie that no suit should 
be instituted unless 16 is in conformity with 
the requirements of section 92, Civil Pro- 
cedure Code, or the Religious Endowments 
Ast of 1863. The reversioner, however, is, 
He 
can institute a suit under the provisions 
of the section and, if, asa matter of fact, 
he has а right to the trasteeship, the Court 
framing the scheme will, unless he is found 
to be an unfib person to hold the office, 
appoint him trustee. It is urged upon us, 
on behalf of the respondents, that we might 
at least give them a declaration that they 
are entitled, as reversionera, to the office 
of trustee, otherwise their claim would be 
absolutely barred. But what the reversioners 
sought to establish in this suit was their 
present right to hold the office either in 
place of the Ist defendant or jointly with 
her. That is tha substantive nature of the 
suit and we do not think that in the cir- 


(t) 28 M. 197. 
(2) 6 C. L. J. 621. 
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cumstances we аге called upon to give the 
plaintiffs a mere declaration—supposing they 
are able to establish their right—that they 
are, as reversioners, entitled to the office on 
the death of the widow. . 

We allow the appeal. The suit will be 
dismissed. Having regard, however, to the 
facts of the case, each party will bear his 
own costs in this as well as in the Court of 
first instance. К 

Appeal No. 42 of 1914 will also be allowed. 


SESHAGIRI AIYAR, J, —I entirely agree with the 
judgment of the learned Officiating Chief Jus- 
tice, but having regard to the fact that we are 
differing from the learned Chief Justice who 
tried the suit, I wish toadd a few observa- 
tions. Inmy opinion the suit is in substanceand 
form one covered by section 92 of the Civil 
Procedure Code. In the plaint, a breach of 
trust by a trustee is complained of and his 
removal is prayed for. It was strenuously 
eontended by Mr. Venkatasubba Rao that 
there cannot be any question of breach of 
trust because the public have not suffered by 
the act impeached. But where the office of 
trustee which was intended to be managed 
by persons belonging to the founder’s family, 
is alienated toa person who does not belong 
to that family, the alienation is opposed to 
publie policy, and constitutes a breach of 
trust against the public. This is the principle 
that was enunciated by the Judicial Com- 
mittee in Bishen Chand Basawat v. Nadir 
Hossein (3), where Sir Barnes Peacock says: 
“Tf there had been any objection that he (7.e., 
the plaintiff) was illegally substituted as 
trustee, an application might have been made 
by any person interested in the performance 
of the trusts to have him removed, and a new 
trustee appointed by the Court under the Code 
of 1877.” The reference by. the Judicial 
Committee is to section 539 of the Act of 1877. 
Therefore, the first requirement is satisfied, 
viz., that there has been a breach of trust. 
The second requirement is that there should 
be a prayer for theremoval of the trustee. 
In this case the suit was brought within 
twelve years of the alienation. Consequently 
the widow had a subsisting right to the 
trusteeship at the time of the suit, even 
accepting to the fullest extent the decision in 
Pydigantam Jagannadha Row v. Rama Doss 


(3) 15 I. A. 1 at p. 10; 15 C. 329; “12 Ind. Jur. 170 
5 Sar. P. О, J. 118; 7 Ind. Deo. (x. s.) 808 (P. C.). 
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Patnatk (1). She was de jure trustee and 
although she parted with her rights in respect 
ofsome of the properties and delegated her 
duties, she was the person legally entitled to the 
office. Therefore, until she isremoved from the 
office plaintiffs can have no right to get 
in. There was no vacancy at the date 
of the suit. Plaintiffs claim, in terms, 
that she should be removed and that 
they should be appointed trustees at once. 
Therefore it was a suit for the removal 
of an existing trustee, and consequently the 
requirements of section 92 were fully satisfied. 
Under clanse (2) of that section the suit must 
be brought with the sanction of the Ad- 
vocate-General and not by private parties, 


As regards the two cases relied upon by the 
learned Advocate-General—the cases of Saiyad 
Ali v. Ali Jan (4) and Atimannessa Bibi v. 
Abdul Sobhan (5)—, itis enough to say thatin 
those cases the trustee who had been lawfully 
appointed was sought to be removed. If those 
cases lay down the proposition that in all 
cases where there is a de facto trustee and 
where the suit is bronght by the plaintiff to 
establish his right thereto, the suit can only 
be brought under section 92, the question will 
have to be further considered. In my opinion, 
wherever a preferential right is claimed it is 
nota ease of removing the trustee, because the 
latter has no legal right io the office. It was 
conceded, however, in the course of argument 
by the learned Advocate- General that those two 
cases must be considered only as laying down 
that wherever there is a legal trustee, Z.e, а 
person who is legally entitled to the office of 
trustee, and his removal is sought, section 92 
is a bar to a suit by private parties. I agree 
in the order proposed by the learned Chief 
Justice, that the suit should be dismissed, as 
the frame of it shows that it should be brought 
under section 92, Civil Procedure Code, and 
not otherwise. . 

, Appeal allowed; 

Suit dismissed, 

(4) 18 Ind. Cas. 578; 35 A. 98; 11 A. L. J. 25. 

A 32 Ind. Cas. 21; 20 C. W. N. 113; 22 C. L. J. 
577. 
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PATNA HIGH COURT. 
SECoND Отт, APPRAL No. 1056 or 19 b. 
July 11, 1916. 
Present:—Mr. Justice Roe and 
Mr, Justice Jwala Prasad. 
RAM KHELAWAN PANDE— DEFENDANT 
—APPELLANT 
versus 
ASQAR ALI AND ANOTBER—PLAINTIFF3— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1909), ss. 47, 66, 
application of—Fraud by auction-purchaser, effect of. 

Section 66 of the Civil Procedure Code can only 
apply where the plaintiffs claim is based upon an 
auction-purchase but not where itis independent of 
and prior to the sale [p. (81, col. 2.] 

Section 47 of the Code does not govern a case 
between the judgment-debtor and a person who was 
not а party to the suit but was а partner of the 
judgment-debtor in the holdi g which was the sub- 
ject-matter of the suit. [p. 682, col. 1.] 

Itis only an innocent purchaser for value, not 
in any way party to any fraud, who сап claim the 
benefit of a purchase in bad orirregular proceedings 
in execution of a decree. [p 652, col. 1.] 

Rewa Mahton v. Ram Kishen Singh, 14 C. 10; 13 T. A. 
106; 10 Ind. Jur. 428; 4 Sar. P. C. J 746: 7 Ind. Dee. 
*N.8.! 18 (P C.) and Mothura Mohun Ghose Mondul 
v. Akhoy Kumar Mitter, 15 О. 557, referred to. 


Second appeal against the order of the 
District, Judge, Muzafferpore, dated the 27th 
February 1915. . 

Messrs.. Kulawant Sahat, Naresh Chandra 
Sinha and Harnandan Sahai, for the Appel- 
lant. 

Mr, Muhammad Mustafa Khan, for the 
Respondents. 

JUDGMENT. 

JWALA Perasan, J,—This is an appeal from 
the judgment of the District Judge of 
Muzaffarpore, dated the 27th February 
1915, reversing the decision of the Ad- 
ditional Munsif of Motihari, dated the 26th 
June 1914. The facts are as follows: 

The  plaintiff-respondent purchased in 
1907-08 by means of kobalas 3 bighas 3 
cottahs of a holding of 9 bighas of defendant 
Ist party. Of the remainder, 23 bighas were 
purchased by others and 3 bighas 4 cottuhs 
remained in the defendant’s possession. On 
the 9th December “1410, the defendant 
third party, as #hekadar of the village, 
obtained an ex parte -decree for recovery of 
arrears of rent for the entire holding for the 
years 1314—1317 Faslis against defendant 
No. 1 alone. On coming to know of the 
decree the plaintiff and the other purchasers 
of the holding paid the entire amount of the 
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decree to the deeree-holder thekadar and got 
their names registered in his sarishta. The 
th kadar granted rent receipts for the years 
1 -13 to 1318 Faslis, separating the jama-zamin 
of the plaintiff and the other co sharers, 
Though the decree was thus satisfied, the 
amla of the thekadar in collusion with the 
defendant No. 1, the original tenant, frandu- 
lently put the decree into execution and had 
the entire holding sold. The defendant No. І, 
purchased in the name of defendant No. 2 
the holding put up for sale, took out 
dakhi Idithaut and dispossessed the plaintiff. 
The plaintiff filed objections under Order 
XXI, rule 100 of the Code of Civil Proce- 
dure. These were disallowed on 7th Septem- 
ber 1912. The plaintiff on these allegations 
brought this suit to recover possession of 
the disputed property upon a declaration that 
the defendants lst and 2nd parties did 
not acquire any right by the auction- purchase. 
The plaintiff also prayed for mesne profits 
during the period of his dispossession, but 
this elaim was abandoned in the lower Ap- 
pellate Court. It has been found as a 
fact by the lower Appellate Court that 
the rent-decree was satisfied as alleged by 
the plaintiff, that the sale was the resultiof 
a fraudulent conspiracy between defendant 
No. 1 and defendant No 2, ‘and that the 
defendant No. 1 himself purchased the pro- 
perty in the name of defendant No. 2 and was 
in possession of it. The learned District 
Judge set aside the sale and gave to the 
plaintiff a decree for recovery of possession 
of the property in suit. 


The defendant No. 2 alone has appealed 
to this Court. It із contended, firstly, on 
behalf of the appellant that the plaintiff’s 
suit is barred by section 66 of the Code of 
Civil Procedure, inasmuch as the plaintiff 
alleges that the purchase of the defendant 
No. 2 was made on behalf of the judgment- 
debtor through whom the plaintiff claims 
title to the property. The contention is 
manifestly unsound inasmuch as section 66 
can only apply when the plaintilf’s claim is 
based upon the anction purchase. Here the 
title of the plaintiff is not derived from the 
auction sale but is independent of and 
prior to the sale. 


Neconily, it is contended that the plaintiff's 
suit is barrel by section 4? of the Cola of 
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Civil Procedure, inasmuch as the questions 
raised in the plaint relate to the execution, 
discharge or satisfaction of the decree. 

The question in this case is not between 
parties to the suit but between the judgment- 
debtor, a party to the suit, and one whom 
we may describe as his partner in the 
holding. Clearly there could arise be- 
tween such partners no question under 
section 47, 

The last objection raised by the appellant 
is that the plaintiff cannot recover possession 
in this case without getting the sale set 
aside and that as he has not asked in the 
plaint to have thesale set aside, the order 
of the lower Appellate Court setting aside 
the sale is bad. 

The answer to this argument is that the 
plaintiff has been deprived of property by 
fraud, If in order to restore that property 
to him, it is necessary lo set aside the sale, 
the Court will, subject to the Limitation Act, 
set aside the sale, even if there be no prayer 
in the plaint to seb it aside. However, the 
plaintiff's suit is fora declaration that the 
defendants Ist and 2nd parties, &e, the 
judgment-debtor and his benam? purchaser 
have acquired no right by their purchase at 
the auction sale and that their possession is 
а trespass. It has been found as a fact that 
the possession of these persons was obtained 
by fraud. They cannot set up a title acquir- 
ad by fraud as an answer to the suit. It is 
only an innocent purchaser for value, not 
in any way party to any fraud, who can claim 
the benefit of a purehasein bad or irregular 
proceedings in execution of n decree [Rewa 
Mahton у. Ram Kishen Singh (1) followed 
in Mothura Mohun Ghuse Mondal v. Akhoy 
‘Kumar Mitter (2) and other cases.] > 

The plaintiff is entitled to have it declared 
that the sale did not confer any title upon 
defendants Nos. 1 and 2 and to recover 
possession. 

The reliefs.asked for by the plaintiff are 
sufficient to safeguard Lis interests. To set 
aside the sale might give rise to farther con- 
fusion and 1з certainly superfluous. The 
learned District Judge would seem to have 
been misled at the Bar asto the nature of the 


` 


(1) 14 C. 18; 13 I. А. 106; 10 Ind. Jur. 428; 4 Sar. 
P. 0. J. 746; 7 Ind. Dec. (х s.) 18 (P. C.). 
(2) 18 C. 657, 


suit. He begins his judgment by saying that 
the suit was one to set aside the sale. This 
was not the case. The suit was a suit to re- 
cover possession of.property of which the 
plaintiff had been deprived by fraud. 

The appeal should be decreed. in. part. 
The decree of the Distriet Court should be 
discharged. In ‘lieu thereof a decree 
should be made in the terms of- the. first, 
second and third reliefs sought in the plaint, 
and the defendants Nos. 1 and, 2 directed to 
pay to the plaintiff costs. throughout the 
litigation. 

Rog, J.—I entirely concur, - The relief 
asked for in the plaint can be given without 
setting aside the sale. The principal defend- 
ant is bound tore-admitthe plaintiff to pesses- 
sion of the lands of which he has made. this 
fraudulent attempt to deprive bim. On the 
facts found the second defendant is. bound 
equally with the first defendant to-stand aside 
and restore these three bigas five cottalis to 
the plaintiff. The thekadar has recognised 
the plaintiff. There is no: bar to hia peaceful 
oceupation of the land. 

Appeal partly decreed; 
Decree mcdrfied., 
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PRIVY COUNCIL. 
APPEAL FROM Mapras Hion Соскт. 
July 14, 1916 
Present: — The Lord Chancellor, Lord 
Atkinson and Sir John Edge. 
MAHARAJAH or BOBBILI— 
APPELLANT 
versus 
Sree Rajah NARASARAJU PEDA. 
BALIARA SIMHULU BAHADUR GARU 


AND ANOTHER—RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Art. 182— 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5)—Eze- 
cution— Transmission of decree by Court which’ passed 
it—Aitachment of properties by Court to which decree 
transmitted —~ Application for sale to Court which passed 
it—Proper Court-—Civil Procedure Code (Act XIV 
of 1882), ss, 223, 224, 228, 230. 

A decree was passed by the District Court of 
Vizsgapatam. On the application of the decree. 
holder the decree was transmitted on 30th September 
1904 to the Court of the Munsif of Parvatipur for 
execution. The latter Court, on application by the 
decree-holder, attached the judgment-debtor’s pra- 
perties within the limits of its jurisdiction. On 10th 
March 1905 two months’ time was given to the 
debtors for payment and the petition for, execution 
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was eventually dismissed. On 18th December 1907 
Ше decree-holder applied to the District Court of 
Vizagapatam for sale of the properties attached by 
the Parvatipur Munsif and for issue of notice to the 
judgment-debtors under section 248, Civil Procedure 
Code of 1882, The petition was returned for amend- 
ment, No amendment was made and nothing further 
was done on the petition. On 27th April 1910 the 
decree-holder again applied for the same relief. The 
District Court dismissed the petition, holding it to be 
barred, and the order was affirmed, on appeal, by tho 
High Court: 

Held, that the petition was barred as the applica- 
tion of 18th Decembar 1907 was not presented toa 
‘proper’ Court. [p. 686, col. 1.] 

Held, also, that the application of 27th Jul 
was not also presented to а ‘proper’ Court. 
col. 1.) 

Appeal heard ec parte from a judgment 
and decree of the Madras High Court, dated 
May 2, 1912, reported as 15 Ind. Cas. 738, 
affirming a judgment of the District Judge of 
Vizagapatam, dated the 25th October 1910. 5 

FACTS of the case are sufficiently set forth 
in their Lordships’ judgment, 

Mr. De Gruyther, K. C. (with him Mr. 
Dube), for the Appellant, contended that the 
real question was whether the Court of the 
District Judge which had transferred the 
decree for execution retained its control over 
it. 

[Lorp CHANGCELLOR: The question is whe- 
ther the Court which passed the decree can 
execute it when it has not been returned to it. | 

The Court did not send the original record, 
The question was whether the first Court 
could validly retain the original record, 
Sections 226, 229, 232 showed that the first 
Court should retain a control over it. 

{orp Caancettor: Lhe point in the case 
is whether 16 is a sondition precedent to your 
applying to District Court that you should 
get the decree back. He says, “because you 
have not gota preliminary order allowing 
concurrent execution, therefore, you cannot 
apply to District Court for execution.” | 

[Lorp Atkinson: The property is already 
attached aud you then come to the District 
Court and ask the sale of the same property. | 

[Sir Joun Enes: The tendency of the Act 
is against concurrent jurisdiction. | 

Reference was made to Baz) Nath Goenka 
v. F. Н. Holloway (1), section 23) of Civil 
Prosedure Code. 

The respondent did not appear. 


JUDGMENT. 
SIR Joun EpGg.—This is an appeal from 
(1) 1 O. L. J, 315. 


1910 
р. 685, 
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a decree, dated the 2nd May 1912,* of 
the High Court at Madras, which affirmed 
an order, dated the 25th October 1910, of 
the District Judge of Vizagapatam dismiss- 
ing an application of the 27th April 1930 
for the execution of a decree of the 5th 
April 1904, on the ground that the applica- 
tion was time-barred when it was made, 
The question as to whether the application 
of the 27th April 1910 was barred by 
limitation depends on whether a previous 
application for the execution of the decree 
which had been made on the 13th Decem- 
ber 1907 was made to: the proper Court 
within the meaning of Article 182 of the 
Second Schedule of the Indian Limitation 
Act, 1877. The period of limitation appli- 
cable in this case was three years from 
the date of applying in accordance with 
law to the proper Court for execution, or 
to take some step-in-aid of execution of 
the decree. The respondents have not 
appeared and bave not been represented 
in this appeal. The facts, as their Lord- 
ships have ascertained them from the papers 
in the record before them, may be briefly 
stated. 

The appellant, on the 5th April 1904, 
obtained a money-decree against the re- 
spondents in the Court of the District 
Judge of Vizagapatam. 

In September 1904 the appellant presented 
a petition to the Court of the District 
Judge, by’ which he prayed that the decree 
should be sent to the Court of the Munsif 
of Parvatipur for exeeution on the ground 
that tbe properties of the respondents 
were situate within the local limits 
of the jurisdiction of the Court of 
the  Munsif, and thereupon the District 
Judge by his order of the’ 380th September 
1904, made under section 223 of the Code of 
Civil Procedure, 1882, sent the decree for 
exesution to the Court of the Munsif of 
Parvatipur, and in compliance with section 
224 of that Code sent to the Court of the 
Munsif (а) a copy of the decree; (b) a 
certificate that satisfaction of the decree 
had not been obtained by execution within 
the jurisdiction of the District Court; and 
(c) a certificate that no order for the 
execution of the decree had been made 
except ihe order for the transfer of the decree, 








*See 15 Ind, Cas, 788,—Ed, 
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On the application of the appellant the 
Court of the Maunsif of Parvatipur in 
execution of the decree attached immoveable 
property of the respondents which was 
within the local limits of the jurisdiction 
of that Court. Subsequently on the 10th 
March 1995 two months’ time was, on 
their application, grantel by the Court of 
the Munsif under section 305 of the Code 


of Civil Prosedure, 1832, to the raspond- 
ents, and it is stated that the petition 
for execution was dismissed. No further 


steps were taken to get the decree executed 
by the Court of the Munsif. 

On the 9th July 1907, the appellant 
applied to the Court of the Munsif for a 
copy of the decree which had been sent 
to that Court under section 224 of the 
Code of Civil Procedure, 1832, ani by 
order of the head clerk of the Court of 
the Munsif of the llth July 907, he 
was informed that "No copy of decree in 
record. Ib appears that ib was returned to 
the District Court with non-satisfaction 
certificate," That information was incorrect. 
On the 13th December 1907, the appellant 
presented a petition to the Court of the 
District Judge, in which he alleged that 
he had presented in 1905 a petition to the 
Court of the Munsif of Parvatipur for the 
attachment cf the immoveable property of 
the respondents; that the attachment was 
made; and that subsequently the decree 
had been retransferred to the District 
Court; and prayed (1) “that the property 
described in the schedale hereto attached 
may be sold. under section 287 of the Civil 


Procedure Code for the realisation of the . 


amount mentioned in column 8, and further 
costs in execution”; and (2) that notice under 
section 248 of the Code of Civil Procedure, 
1882, might be issued to the respondents. 
No property was, in fact, described in the 
schedule, but in their Lordships’ opinion 
it ig plain that the object of this petition 
was to obtain from the Court of the Dis- 
trict Judge an order for the sale of the 
property which bad been aitached by order 
of the Court of the Munsif. The petition, 
being defective, was returned to “the appel- 
lant for amendment, and without having 
been amended was again presented to the 
Court of the District Julge,on the 28th 
January 1968; the fact that it hal been 
presented was, by order of the District 


Judge, rosorded on the 25th March 1908, 
but nothing further appears to have been 
done on that petition. ; 

The next thing which happened was that, 
on the 27th April 1910, tha appellant 
presented to the Court of the District 
Judge a petition for the execution of the 
decree by sale of the immoveable property 
which had been attached by the Court of 
the Munsif. In that petition the appellant 
alleged that the decree had baen returned 
by the Court of the Manai to the Court 
of the District Judge. Oa the 12th July 
1910, the Viatrict Judge directed that the 
Munsif of Parvatipur should be requested 
to report whether the copy of the decree 
was re-transmitted to the District Judge’s 
Court, and if so, when. On the 8rd August 
1910, the Munsif of Parvatipur returned 
to the Court of the District Judge the 
copy of the decree which had been sent to 
the Maunsit's Court for execution and the 
certificate of non-satisfartion. In: Ostober 
1910 the District Judge proceeded to deal 
with the petition of the 27th April 19 0 
of the appellant, who was represented by 
a Vakil, and on the 25th October 1910 
held that the petition of the 27th April” 
1910 had not been presented to the proper 
Court, and that the petition of the 13th 
December 1907 not having Leen presented 
to the proper Court, the presentation of the 
latter petition did not prevent limitation 
running, and dismissed the application for 
execution as having been time-barred, and 
also apparently as having been presented to 
the wrong Court. 

The appellant appealed to the High Court 
at Madras, which by its decrae of the 2nd 
May 1912 affirmed the order of the District 
Judge of the 25th Ostobsr 1910. from 
that decree of the High Court this appeal 
has been brought. 

As the decree of the 5th April 1904 had 
by order of the Court of the District 
Judge been sent on the 30th September 
1904 to the Court of the Munsif of Parvati- 
pur for execution by the latter Court, and 
as the copy of the decree with the non- 
satisfaction certificate was not returned to 
the Court of the District Jadge until the 
8rd Angust 1910, and as the petition of 
the 18th December 907 was for execution 
of the decree by sala of the im moveable pro- 
perty of the respondents which was within 
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the local limits of the jurisdiction of the 
Munsif’s Court, their Lordships, having 
regard particularly to sections 223, 224, 
228 and 230 of the Code of Civil Pro- 
cedure, 1832, are satisied that when that 
petition of the 135 December 1907 was 
presented to the Court of the District 
Judge, that Court was nob the proper Court 
to which the application to execute the 
decree by sale of the immoveable property 
which had been attached by the Court of 
the Munsif should have been made, and 
that the proper Court to which that appli. 
cation should have been made was the 
Court of the Munsif of Parvatipur as that . 
was the Court whose duty it then was to 
execute the decree so far as it could be 
executed by that Court. Consequently, the 
application by the petition of the 27th 
April 19 0 was, when made, time-barred 
under Article 182 of the First Schedule 
of the Indian Limitation Act, 1908, as no 
application had been made within three 
years in accordance with law to the proper 
Court for execution, or to take some step- 
in-aid of execution, of the decree. Farther, 
their Lordships agree with the District 
Judge that the application of the 27th 
April 1910 was not made to the proper 
Court, 

Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed. 

: Appeal dismissed. 

Solicitor for the Appellant: Mr. Douglas 
Grant, 


OUDH JUDICIAL COMM:SSIONHR’'S 
. COURT. 
Seconp Civit, АрркАГ, No. 504 or 1913. 
June 11, 1915. 

Present: —Mr. Stuart, A. J. C. 
MAHADEO PRASAD Ах» ANOTHER — 
PLAINTIFFS-—À PPELLANTS 
1ersus 
Musammnat TIKNI AND ANOTHER—DEFENDANTS 


— RESPONDENTS, 

Moriyuye —Joint Hindu family ~ Karta, {тене by, 
not describing himself as such, for benefit of family, 
whether binds family—Minors joining karta as exscu- 
tants, cffect of—Pleadings ant proof, variance between 


OASER. 685 


Interest, post diem, whether allowable, when not 
provided by deed. 

Where a party sets up separation of a joint Hindu 
family, but it is found that the family is joint, he 
is entitled, iu second appeal, to argue his case 
by sctting up the existenco of the joint family. 
[р. 687, col. 2 | š 

A deed of trausfer executed for the benefit of the 
family by the kartu of a joint Hindu family, who 
was the only adult male member of the family but 
who did not oxceute the deod explicitly in his 
capacity as karta, and two members of the family 
who were not competent to enter into legal trans- 
actions on their behalf, binds the joint family. [p. 
687, col. 2: p. 638, col. 2,] 

Gharib Ull:h v. Khalak Singh, 25 A. 407; 5 Bom. 1. 
R. 47%; 7 C. W. N. 681; 3 ; L. А. 165; 8 Sar. P. C. J. 
483 (P. C ), followed. 

A Court can allow post diem interest even if it is 
not түк» under the terms of the deed. [p. 689, 
eoi. '. 

Mathura Das v. Raja Navindar Bahadur, 19 A. 89; 
23 L A. 135 1 C. WN. 526 M. L J. 2:4 7 Sar. P. 
C. J. 88; 9 Ind. Dec. (x. s.) 25 (P. C.), referred to, 

Appeal from the decree of the District 
Judge, Sitapur, dated the 31st July 1913, 
upholding the order of the Subordinate 
Judge, Tahsil Biswan, dated the 6th Decem- 
ber 1910. 

Pandit Gokaran Nath Misra, fov the Appel- 
lants. 

Babu Mohan Lal, for the Respondents. 

JUDGMENT.—This is an appeal arising 
out ofa suit brought on the basis of a deed 
of mortgage executed on the 27th of June 
1893 by Musammat Tikni mother of Ram 
Charan, her son Ram Charan and Ujagar 
uncle of Ram Charan for Rs. 231 in favour 
of Bhimmi Sah father of the present 
appellants. Under the terms of the deed 
18 per cent. compound interest with yearly 
rests was tobe paid. A share of of 24 biswas 
in the village of Bhawanipur wag mort- 
gaged by the deed. If the whole amount 
of principal and interest due upon the deed 
were not paid within four years from date of 
execution, the property was declared to be 
liable to foreclosure. The relationships of 
the executauts of the deed will be shown 


by the following table :— 


MAKAND RAM 





P à 
I 
Ganesh Prasad . Ujagar 
==Tikni | 
' Har Prasad, 
Ram Charan. 


The suit was instituted on the foot of “this 
deed for foreclosure of the mortgaged proper- 
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ty on the 29th of July 1910 against Tikni, 
Ram Charan, and Har Prasad son of Ujagar. 
Ujagar had died between the date of the 
execution.of the deed and the date of the 
institution of the suit. Jn the Court of the 
original hearing Tikni and Har Prasad did 
not appear or defend the suit. Ram Charan 
alone contested the claim. He did not admit 
execution of the deed. He asserted that he 
was a'minor on the 27th of June 1893. He 
denied the right of Tikni and Ujagar to mort- 
gage the property alleged to have been morb- 
gaged, and asserted that on the 27th June 
1893 there was no family necessity which 
justified the execution of such a deed 
аз the deed alleged. He further set up 
that, even if the deed was proved to 
have been executed, no interest could be 
legally charged under its terms after the 27th 
of June 1897, and further set up that the 
suit for foreclosure was barred by limitation. 

The Subordinate Judge, who heard the suit, 
decided that the deed was genuine and 
executed for good consideration. He decided 
that Tikni was uot competent to execute the 
deed as a natural guardian of Ram Charan, 
that the family was joint at the time that the 
deed was executed, that the deed of mortgage 
was executed for necessity in order to pay off 
‘an antecedent debt, but that Ram Charan did 
‘not benefit by the transaction. He found 
‘that the:deed of mortgage was not binding on 
Ram Charan, that under the terms of the 
deed interest could not be charged after the 
26th of June 1897, that the deed bound Har 
Prasad, and that the suit was barred by limi- 
tation. He dismissed the suit accordingly. 
The plaintiffs appealed against this decision to 
the Court of the District Judge, who upheld 
the decision on the point of limitation only 
without going into the merits of the remaining 
pleas. He thus concurred with the Subordinate 
Judge in dismissing the suit. An appeal 
was ‘filed against the decision of the District 
Judge to this Court, and this Court decided 
that the suit was not barred by limitation and 
remitted the case to the Court of the District 
Judge for decision of the other points upon 
their merits. 


The findings of the learned District 
Judgeare as follows:—He agrees with the 
learned Subordinate Judge as to the genuine- 
ness of the deed and the fact that it was 
executed for good consideration. He agrees 
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that Ram Charan was a minor at the date of 
the execution of the deed. Heagrees that the 
family was joint at the time, but he con- 
siders that both the family and Ram Charan 
benefited by the execution of the deed to ‘a 
certain extent. He found that post diem in- 
terest was due under the terms of the deed. 
He upheld the dismissal of the suit, however, 
for the following reasons. He found that, as 
the family was joint, the deed could only have 
been binding if it had been executed by 
all the competent members of the family 
for family necessity, and he considered 
that it had not been executed either 
by all the competent members of the family 
(it is clear that at the time of the execution 
of the deed Ujagar was the only male 
adult in the family) or by the karta of the 
family acting as  karía. He, therefore, 
considered that the deed was not good to 
bind joint family property. He further 
held that the minor, although he had gained 
at the beginning by the execution of the 
deed inasmuch as a portion of the family 
property had been redeemed from a prior 
usufructuary mortgage from the’ money 
advanced under the terms of the deed in 
suit, had really lost in the end because tha 
interest under the deed in suit had aceumu- 
lated to a.very high figure. 


The present appeal is preferred to this 
Court against the dismissal. 16 is бо be 
noted that the finding of the lower Courts 
to the effect that the family is a joint 
Hindn family governed by the Mitakshara 
Law, is a finding which!cannot be challenged 
in second appeal. It must be accepted ab- 
solutely. From that finding it follows 
аз a necessary consequence that the share 
of 24 biswas mortgaged by the deed in suit 
is joint family property. It does not 
appear who managed the affairs of the 
family in the lifetime of Ganesh Prasad. 
The evidence shows that on the 15th March 
1875 Ganesh Prasad execoted а deed in 
favour of Ghasi Ram and Ram Bhajan 
for Rs. 250, by which he mortgaged the 
same share of 2% biswas which was mort- 
gaged by the deed in suit. There is nothing 
to show that he executed that deed as 
manager .of the joint family. Ghasi Ram 
appears to have died and to have been 
succeeded by Ram Bhajan. Ram Bhajan 
also died and was succeeded by his widow 
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After the death of Ganesh 
Prasad,  "Musammat Reoti sued Ram 
Charan under the guardianship of his 
morther Tikni for foreclosure on the foot 
of the deed of 15th March 1875 and ob- 
tained a decree on 25th August 1884 allow. 
ing foreclosure in default of payment of 
Rs. 189-1-10, 1% із clear that Ram Charan 
was a minor at the time that that decree 
was passed. It was passed nevertheless, 
and no attempt was apparently made to 
contest it on behalf of Ujagar. On the 10th 
November 1884 Tikni and Ram Charan 
executed a deed of mortgage for Rs. 225 
in favour of Dwarka Prasad and Eknath 
in order to pay off the decree due to Reoti. 
Under the terms of this deed a share of 1% 
biswas, that is to вау, а share ofla biswas 
joint family property was mortgaged with 
possession to Dwarka Prasad and Eknath, 
ihe usufrnet of the share being enjoyed by 
the mortgagees in lieu of interest. This 
deed further provided that in the event of 
failure to pay up the principal sum within 
five years the mortgagees shonld be entitled 
to foreclosure of the mortgaged share. Then 
ihe deed in suit was executed for Hs. 231. 
Rs. 225 out of that amount were devoted 
to the satisfaction of the deed of 10th 
"November 1884. "Ihe remainder was ap- 
parently devoted to the expense of execution 
of the deed. We thus have it that Ganesh 
Prasad mortgaged joint family property, 
that a decree for foreclosure was passed 
against the share of property so mortgaged 
to which decree Ujagar took no exception, 
that money was borrowed by Ganesh Prasad’s 
widow and а mortgage-deed was executed 
affecting joint family property. Out of the 
money so borrowed the foreclosure decree was 
satisfied. Thenthe deed in suit was execut- 
ed апа the amount due under the former 
deed was satisfied from its proceeds, The 
executants to the deed in suit were Ujagar 
the only male adult member of the joint 
family, Tikni the widow of Ganesh Prasad 
who had the right to maintenance from 
joint family funde, and Ram Charan the 
minor ‘son of Ganesh Prasad. Наг Prasad 
the minor son -of Ujagar was, no party to 
the deed. The addition of the names of 
Tikni and Ram Charan as executants of 
the deed did not, of course, bind the joint 
family, but the fact that they joined in 


Musammat Reoti, 
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the execution of the deed cannot, on the 
other hand, diminish the security trans- 
ferred under its terms. Ujagar, who also 
executed the deed, was the sole member 
of the joint family who could enter into a 
legal transaction on behalf of the family. 
He clearly must have been the karta of 
the family, for itis not possible to conceive 
the existence of a joint Hindu family 


` under the Mitakshara Law without a karta, 


and he was the only person who could be 


the karta. It is true that he did not 
execute the deed as karta. The learned 
Counsel for the respondents has argued 


that it is not open to the appellants to raise 
the plea that the deed is good because 
Ujagar who executed it was karta of the 
family. He points out that in the lower 
Courts theappellants had aeserted that Ujagar 
and Ganesh Prasad had separated. That 
was their plea, and, if it had been successful, 
their case would have succeeded on the ground 
that Tikni executed the deed as guardian of 
Ram Charan. As they were putting forward 
the plea of separation, it was obviously 
impossible for them to assert that Ujagar 
was karta of the joint family because their 
сазе was that the family was not joint. But 
now that there is a finding of fact which 
cannot be impugned in second appeal to the 
effect thatthe family was joint, itis open to 
them to plead that Ujagar must be considered 
to be the karta of the family, inasmuch as 
the family must have a karia and he was the 
only adult male member at the time, and 
further to urge that, if the family were joint, 
the deed binds the joint family property, I 
am unable to see any reason why this plea of 
the appellants should not be considerad at 
this stage. 

With regard to the decision of the point, 
whether such a deed as this, which was 
executed by the karta of a joint Hindu family 
who was also the only adult male member of 
the family but who did not execute the deed 
explicitly in his capacity as karta, and two 
members of the family who were not competent 
to enter into legal transactions on their 
behalf, binds the joint family, the decision of 
their Lordships of the Privy Council in 


‘Gharib Ullah v. Khalak Singh (1) is peculiar- 


(1) 25 A. 407; 5 Bom. L. R. 478; 7 C. W. N, 681; 30 
1. À, 165; 8 Sar, P, О, J. 488 (P. О.). 
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ly apposite. In that case one Khalak Singh 
who was the karta of a joint Hindu family, 
his brother Jangli Singh who was at the 
time of full age aceording to the Hindu Liw 
but who possibly may have baen a miuor 
within the meaning of the Gavrliansand 
Wards Act, and Jai Singh a third brother 
who was a minor, execated a dead of mirtzaga. 
Khalas Singh, although karta of the fiaity, 
did not execute the deal exolisitly in his 
character of karta, Nowhere in the deed 
does he refer t> himself as kartı or state 
that he is acting as karte Pie wording of 
the deed was as follows.— ` 

“We are Khala < Singh and Jangli Singh, 
sons of Chet Singh, and Jai 3 nza sn of Uhat 
Singh under the guardianship of Musamnat 
Lachhmin, wife of Chet Singh, represented by 
Khalak Singh as her agent" and the deed goes 
on to state "We have mortgaged the same.” 

The facts are exactly tha same here. 
Ujagar joins in the execution of the deed. Ha 
does not describe himselfas kria and there 
is nothing in the deed to show that he is the 
karta. ln the case before their Lordships of 
the Privy Council it was urgad that, inas- 
much as Khalak Singh was karta, the mere 
fact that he executed the deed caused it to 
bind the joint family property in so faras 
the money was borrowed for the benefit of 
the joint family, and that coutention was 
accepted by their Lordships of the Privy 
Council, who decided that the circumstanze 
that Jai Singh wasa minor at the time of the 
execution of the deed in no way detrasted 
from its validity. They вау at page 415* of 
‘the decision: — 


“The karta of an undivided Mitaxshara 
family, with the concurrence of the adult mem- 
bers of the family, сао mortgage family pro- 
perty for family purposes in case of necessiby, 
so as to charge the property as against all the 
members of thefamily. At first sight, there- 
fore, it would seem ‘that the appellant ia 
clearly entitled to the usual mortgaga decree 
against all the respondents in respect of all 
the amounts which, as already stated, their 
Lordships hold to hava “been borrowel on 
grounds of necessity. But a difficulty was 
raised in India on the ground that on the 
face of the mortgage-deeds it is shown that 
one at least of the three brothers constituting 
the family wasa minor, that the mother had 

*Page of 25 A.— Bd, 





INDIAN OASES. 


z 


obtained acertificate of guardianship (presum- 
ably of property), that one at least of the 
mortgage-deeds was executed in her name 
with others, and that she as guardian could 
not (by reason of Act XL of 1858, section 18, 
and Act Vill of 18%0,sections 29 and 30) 
make a mortgage cf her ward’s ‘property 
without the sanetion of the Court, which 
admittedly was not obtained. The Appellate 
Court in India gave effect to this objection, 
considering that the mortgages were mort- 
gages of a guardian and were invalid for want 
of the sanction of the Court. 

“Their Lordships are unable to concur 
in this view. it has been well settled by 
a long series of decisions in India that 
a guardian of the property of an infant 
cannot properly be appointed in respect 
of the infant’s interest in the property of 
an undivided Mitakshara family. And in 
their Lordships’ opinion those decisions are 
clearly right, on the plain ground that the 
interest of a member of such a family is 
not individual property atall, and that, 
therefore, a guardian, if appointed, would 
have nothing to do with the family proper- 
ty. Ani, applying these observations to 
the present case, their Lordships think 


that the mortgages under consideration 
were not mortgages by the guardian, 
assuming the mother to have been а 
guardian, but mortgages by the family, 


entered into by the karta of the family 
with the concurrence of Jangli, the only 
other adult member of the family, if indeed 
he wasan adult." 

These observations of their Lordships 
afford sufficient authority for the acceptance 
of the argument raised by the appellants 
to the effect that this deed, which I find 
was executed for the benefit of the joint 
family, binds the joint family property. 


In Ram Charan’s defence it is not 
asserted that the terms of the deed are 
hard and unconscionable, and Ї am unable 


to enter into any discussion as to the 
natura of the terms. [t was set up that 
under the terms of the deed post diem 


interest eould not be allowed. That point 
was decided against the respondents by 
the learned District Judge. But the learned 
Counsel for the respondents (as he is entitled 
to do) has questioned the validity of the 
District Judge’s decision upon the point. 


-broken and to seek for damages, 
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The learned District Judge is clearly right 
in deciding that post diem interest can be 
allowed. Even if that interest were not 
chargeable under the terms of the deed, 
it should be charged under the principles 


‘laid down in Mathura Das v. Raja Narindar 


Bahadur (2). 1% is clear that under the 
terms of the deed there was no intention 
that, however payment might be delayed 
beyond the fixed. day, the debt was to 
carry no interest, that the creditor was to 
have no remedy provided by contract, but 
was to be driven to treat the contract as 
-which 
lie in the discretion of a Jury or a Court, 
and are subjeck ^to a different law of 
prescription. 

I, therefore, allow the appeal and direct 
under the provisions of Order XXXIV, rule 
2, that an account be taken of what is 
due to the plaintiffs-appellants for principal 
and interest according to ‘the terms of the 
mortgage and for their costs of the suit on 
the 10th of December 1915. The appellants 
will be awarded their full costs in all Courts. 
If the defendants pay into Court the amount 
so due on a day on or before the 10th of 


December 1915, the appellants shall deliver" 


up to the defendants, or to such persons 
as they appoint, all documents їп their 
possession or power relating to the -mort- 
gaged property, and, if such payment is 
not made on or before the 10th December 
1915, the defendants shall be.debarred: from 
all right to redeem the property. The 
defendants will pay their own costs in all 
Courts. 


" Appeal: allowed. 
(2) 19 A, 995951 А. 138; 10. We X. 98; 6 M.T, J. 
214; 7 Sar. P. C. J. 83; 9 Ind. Doe, (x. s.) 28 (P. O.). 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Огарев No. 40 
„oF 1914, 
eJanuary 31, 1916. 
Present:—Sir Lancelot Sanderson, Krt., Chief 
Justice, Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, KT. 
JARWA DAI-—APPELLANT 
versus 
PITAMBAR NILAMBAR SHAH ano 
. OTHERS— RESPONDENTS. 
Presidency Towns Insslvrency Act (LH of 19993. з. 27 
44 
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(6), Sch. IL, cl. 18—Proper or necessary рау 
Creditor— Evidence Act (I of 1872), s. 197-——ÓCross. 
examination—Adverse party. 

A purchaser of a part of the estate of a person 
who subsequently becomes bankrupt, is not a credi. 
tor of the bankrupt and is not а necessary or proper 
party to proceedings under Schedule II, clause 18, 
of ee Presidency Towns Insolvency ‘Act. [p. 692, 
col. 1. 

The right to cross-examine belongs, under sec- 
tion 137 of the Evidence Act, to an adverse party, 
and a person who is not an adverse party should not 
be allowed to intervene in the proceedings and to 
take part in the cross-examination of the witnesses, 


. and the record must be restored to the conditiou it 


would have attained had there been no cross. 
examination at his instance. p. 692, col. 2. ] 

‘The notes of the public examination of an insolvent, 
though admissible against him under section 27 (6) 
of the Presidency Towns Insolvency Act, cannot be 
used against a creditor who had no opportunity to 
cross-examine him. [ p. 693, col. 1.] 

Reg. v. Erdheim, (1896) 2 Q. В. 260; 65 L.J. M. 
C. 176; 14 L. T. 784; 4& W. 4.607; 8 Manson, 142, 
referred to. 


Appeal against the order of Mr. Justice 
Chitty, sitting on the Original Side (Insolvency 
Jurisdiction), dated the 218 May 1914. 

Messrs. Langford James and B. K. Ghose, 
for the Appellant. 


Messrs. J. Bagram, and N. Ghatak, for the 
Official Assignee- Respondent. 

Mr. N. Sircar, for the Creditor-Respond- 
ent. 


, 


JUDGMENT, 


Sanperson, С. J.— This is an appeal from a 
decision of Mr. Justice Chitty. who heard the 
application which was made underthe 18th 
clause of the Second Schedule to the Pre- 
sideney Towns Insolvency Act of 1909. The 
application was made by the appellant 
Jarwa Bai, and the learned Judge has dis- 
allowed the claim on the ground that he 
thought that the alleged transaction between 
Jarwa Bai on the one hand and the in- 
solvent on the other was not a bona fide 
transaction. At the hearing certain oppos- 
ing creditors appearad, the opposing credi- 
tors being named Pitambar Nilambar Shah 
and others, and in addition the Official 
Assignee appeared. The conduet of the case 
seems to have been mainly undertaken by 
the opposing creditors, and a considerable 
amount of cross-examination was under- 
taken by the opposing creditors, the learned 
Counsel appearing for them er dss-examining 
first, and the gentleman who appeared for 
the Official Assignee coming next, Now, it has 
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been decided that those people who appear-. 


ed as opposing creditors were not creditors 
at all. I need not go into the details of the 
procedure by which that decision has been 
arrived at. It is sufficient for me to say 
that under the direction of the Court of 
Appealan issue was tried by Mr. Justice 
Greaves: the issue was as to whether 
Pitambar Nilambar Shah and others were 
in fact creditors of the insolvent or not, 
and the learned Judge has decided that 
they were not creditors, and the result 
is that Pitambar Nilambar Shah and others 
ought neyer to have been allowed to 
appear at the enquiry which was held by the 
learned Judge. 16 is further to be pointed 
out that they were allowed to appear in spite 
of the opposition of the applicant Jarwa Bai. 
The result of that has been that during 
the hearing of the appeal we decided that 
the evidence which was adduced by 
Pitambar Nilambar Shah and others who 
then appeared as opposing creditors ought 
not to be looked at: and not only that, but 
that the evidence which was elicited by cross- 
examination from the claimant and the 
insolvent by Counsel appearing for those 


parties ought not to be looked at, and, 
therefore, for the purpose of deciding 
whether this appeal should be allowed 


or not on its merits, we have to consider 
only the evidence which appears in the 
paper-book, other than that referred to 
above. Now, on” that evidence it appears 
that the claimant claims to be a creditor 
to the extent of Rs. 12,000, that she holds 
a promissory note for that amount. given 
to her by the insolvent, which she alleges 
to be a promissory note given to her in the 
ordinary course of money-lending business, 
and she also claims to be the holder of 
certain title-deeds which were deposited by 
the insolvent at or about the time the 
money was lent, and she, therefore, claims 
as equitable mortgagee of the property 
mentioned in these deeds. Prima facie, 
therefore, she comes forward as a creditor 
producing a certain document which on 
the face of it purports to be a promissory 
note, and in addition to that she holds 
some title-deeds of the insolvent relating 
to some part of the insclvent’s property. 
It, therefore, lies upon the Official Assignee 
and those who are assisting him to_show 
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to the satisfaction of the Court that the, 


transaction, as alleged by the claimant 
who produced these documents, was not a 
bona fide transaction, but in*fact, as they 
alleged, wasa fraudulent transaction. 

Now, I think some of the comments 
which have been made by the learned 
Counsel for the Official Assignee and by 
the learned Counsel appearing for the 
opposing ereditor in this Court, in sc far 
as they suggest that there were 
suspicions circumstances connected with the 
case, are to a certain extent justified. 
I have fully considered the points which 
they put forward, and I think there is 
weight in some of them, as for instance, 
the fact that there apparently was no 


-entry in the attorney’s books of the visit 


of the claimant is 
alleged to baye paid to the attorney; 
that there is no entry of any charge 
made for thy advice whieh is supposed 
to have been given on that date, and 
that nobody: was produced from that 
office to prove that the promissory note 
was typed in that office. But giving all 
due weight to the comments and cri- 
ticisms of those two learned Counsel 
upon the case, in my judgment the 
Oficial Assignee and the opposing 
creditor have not discharged the 
and, upon . the evidence which is now 
before us, they have not satisfied me 
that this was a fraudulent transaction. 
I quite recognise,as Mr. Begram argued 
before us that it may be that the deposit 
of title-deeds without at the same time 
giving a memorandum of the deposit 
contrary to the general prac- 
in Calcutta. On the other hand, 
it is alleged that such transactions as 
these are sometimes loosely done, and 
title-deeds are taken without the memoran- 
dum of deposit being given—it very 
largely depending upon what the relations 
are between the parties at the time the 
transaction is effected. I need not, however, 


which the agent 


tice 


“say anything except that the Official Assignee 


and the opposing creditor who is now 
before us have not satisfied me that the 
transaction was a fraudulent one. For this 
reason I think the appeal ought to be 
allowed. 

Then comes the further question ag ta 


Onus, 
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whether we ought to remit this matter 
for further investigation by the learned 
Judge to inquire again whether this transac- 
tion was a fraudulent one or not. I have 
come to the conclusion that we ought 
not to do so, -and for this reason. In 
my opinion, the proper person to investigate 
ai matter of this kind was the Offcial 
Assignee. It was pointed outat the ontset 
by the learned Counsel appearing for the 
claimant that the parties who slaimed to 
be creditors ought not to be allowed to ap- 
pear, and, as І understand, even at that 
early stage there was a dispute as to 
whether they were creditors or not, and 
further that even if they were creditors 
they ought not to be allowed to appear. 
In these circumstances, the proper thing 
for the Official Assignee to do was to 
take charge of the proceedings, ask such 
questions as he might think right, and, 
it-he wanted any information which he 
Aimself did not possess but which was in the 
hands of the creditors, to get such informa- 
tion and to conduct the investigation not 
only on behalf of the opposing creditors 
but on behalf of all the creditors 
of the estate whom he represented in 
Ніз position as Official Assignee. As regards 
Mr. Sircar’s client, to my mind, it would 
be a very dangerons precedent for us to 
allow an opposing sreditor to come in on 
` an appeal, not merely for the purpose of 
assisting the Official Assignee io argue the 
appeal which apparently was the ground upon 
which Mr. Sirear's client was allowed to 
&ppear:in this Court, but for the purpose 
of getting this Court to order the enquiry 
to be started all over again in order that his 
client, who did not appéar at the original 
applieation, might have the application 
те-Һөага from start to finish and that his 
client, ‘might have the conduct of the 
j proceedings: I do not think that this is an 
application to which this Court ought to 
accede. Therefore, I think this appeal 
ought to be allowed with costs. 


“With regard to the costs in the Court 
below, the learned Judge ordered the claim- 
aut to pay two sets of costs, one to the 
Official Assignee. With regard tv these 
costs, any costs which have been paid to 
the Official Assignee must be repaid by 
him to the claimant out of the general assets 
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The learned Judge also order- 
ed another set of costs to be paid by the 
claimant to the people who were then called 
the opposing creditors, namely Pitambar 
Nilambar Shah and others. Now, inasmuch as 
they are not here to-day, it would not 
be right for this Court to make any order 
as. to costs in’ their absence. I am of 
opinion that they were largely responsible 
for the costs which were incurred in the, 
Court below. I think they ought to be given 
notice by the claimant to come here and 
show cause in this Court why they should 
not be directed to repay the costs which 
they received in the Court below and why 
such other order should not be madeas to this 
Courf may seem proper. 

As regards the costs of this appeal, the 
costs will be paid in the .ordinary way, 
that is, by the Official Assignee out of the 
general assets of the estate. The costs of 
the Official Assignee will be paid out of 
the assets of the estate, as between attorney 
and client. 

Itis impossible for this Court to say how 
much of the Rs. 33,000 the claimant is 
entitled to in respect of her mortgage. 
The Official Assignee will have to deal 
with that. If he aas any doubt, it will ba 
open to him to apply to the Judge in In- 
solvency, 

WoopRorFE, J.—I agree. I 


MooxsRjEE, J.— This appeal is directed 
against & determination by Mr. Justice 
Chitty, under clause 18 of the Second 
Schedule to the Presidency Towns Insolvency 
Act, that the appellant had failed to es- 
tablish her claim against the estate of the 
insolyent on the basis of an equitable mort- 
gage. The case for the appellant is that 
on the 10th January 1911, she advanced, 
on a deposit of title-deeds by the borrower, 
a sum of Hs. 12,000 through her son 
Lachmi Chand Karnawat to one Kissori 
Mohan Roy, who has been subsequently ad- 
judged an insolvent. When the appellant 
discovered that her name had not been in- 
cluded in the schedule, on the 5th February 
1914 she made an application for an in- 
vestigation of her mortgage under clause: 
18 ofthe Second Schedule to the Insolvency 
Act. In the course of these proceedings, 
her claim appears to have .been resisted by: 
a firm named Pitambar Nilambar Shah, who 
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had been described as creditors of the in- 
solvent, although they asserted that they 
‚ were not’ mortgagees but purchasers of a 
part of. the estate of the bankrupt. IE 
the position they took up was correct, they 
would. not be necessary or proper parties 
to. the proceedings and their right to in- 
tervene therein was, as might bs expected, 
challenged at an ‘early stage. They were 
permitted, however, to take an active part 
‘in the enquiry held under clause 18, with- 
out any determination of their precise posi- 
tion. Indeed, the record shows that the 
eross-examination of the witnesses was con- 
ducted principally by Counsel on their be- 
half; the Offioial Assignee was по doubt 
represented; but he appears to have taken only 
a subordinate part in the enquiry. The 
result was. that, after a full investigation, 
Mr, Justice Chitty came to the conclusion 
‘that the mortgage-debt of the appellant 
was not established. When the present ap- 
peal, to which Pitambar Nilambar Shah 
were joined аз opposing creditors, was 
taken up for disposal sometime ago, the 
Court of Appeal directed that théir status 
should, in the first instance, be determined 
and an issue to that elfect was sent down 
for investigation. 16 Баз now transpired, 
‘on. an enquiry made by Mr. Jüstice Greaves 
pursuant to the order of the Court of Appeal, 
‘that Pitambar Nilambar Shah were pur- 
chasers and not mortgagees ‘of the estate 
of the insolvent. The consequence follows 
that they are not creditors of the insolvent; 
they. were thus not proper parties to‘ the 
proceedings in the Court below, nor are 
they proper parties to this appeal; and, 
as a matter of fact, they have not been 
represented at this the final _hearing of the 
appeal before this Court. 


. On. behalf of the appellant, two points 


have. been urged, namely, first, thatall the . 


` gross-examination held at the instance vof 
Pitambar Nilambar Shah should bs elimi- 
nated from the record, and secondly, that 
the public examination of the insolvent 
under. section #7 ‘cannot be used as evi- 
dence. against her. In my opinion, both 
the objections are well founded and must 
prevail. . 

` As regards the first point, it has been 
argued on behalf of the Official Assignee 
as also of a credilor who did not 
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appear in the Court below but who. upon 
his own application has been made a. party. 
‘respondent to this appeal, that the course 
proposed should not be adopted, and that 
if the argument of “the appellant pres 
wails, the case should. be remanded for ja 
fresh investigation. Mr. Sircar, who appeared 
on behalf of the added respondent, has fur- 
ther argued that the statements : made 
by the son of the “appellant іп cross- 
examination may, in any event, be treated as 
admissions within the meaning of the Indian 
Evidence Act, and may accordingly be 
considered by the Courtin the determination 
of this appeal. In my opinion, it,is obvious 
that the cross-examination at the instance of 
Pitambar Nilambar Shah must be.entirely ` 
eliminated from the record. The right to 
cross-examine belongs, as is clear from sec- 
tion 137 of the Indian Evidence Act, to an 
adverse party. The frm of Pitambar Nilam- 
bar Shah did not in reality occupy. the розі. 
tion of an adverse party, as bas now been 
finally decided. Consequently, по right.to 
cross-examine. was vested in them. It; fol: 
lows conclusively that they should not- have 
been allowed to intervene in the proceedings 
and to take part in the eross-examination of 
ihe witnesses and the record must be restor-, 
ed to the condition it would have attained 
.had there been no eross-examination at 
their instance. It is also clear that. the. 
ingenious argument that the statements 
made by the son of the appellant mày, be 
treated as admissions, is entirely untenable. 
Section 18 of the Indian Evidence Act, upon 
which reliance has been placed,. provides 
that “Statements made by a party to the ` 
proceeding, or by an agent to any such 
party, whom the Court regards, under the. 
circumstances of the case, as expressly 
or. impliedly authorised . by him to. make 
them, are admissions." In the .first plage, 
it is clear that section 18 can be of no avail ` 
if^ the cross-examination is, as I hold, it 
must be, eliminated; in the second place, 
ib is clear that the statements mentioned 
were not made by а pariy to Ше proceed- 
«ings, nor were they made by an agent 
to any party whom the Court'may proper- 
ly regard, under ihe circumstances, as 
expressly or impliedly authorised by him 
to make them. We cannot reasonably 
hold that the son of the appellant was 
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even impliedly authorised to make those 
statements under the circumstances in 
which they were made, namely, in answer 
to the questions improperly put in cros3- 
examination by a party not entitled to parti- 
cipate in the proceedings. I hold accordingly 
that the statements in cross-examination 
conducted at the instance of Pitambar 
Nilambar Shah must be ignored. 

As regards the second point, it is incon- 
testable that the notes of the public examina- 
tion of the insolvent, though admissible 
against him under section 27 (6) | Код. v. 
Erdheim (1)], cannot be used against a credi- 
tor who had no opportunity to cross-examine 
him, and it is noteworthy that though the 
‘Insolvent was examined afresh in the present 
proceeding, noattempt was made to contradict 
him by reference to the notes of his public 
examination, š 


We must accordingly consider the case 
‘on the remainder of the evidence, and, when 
we do so, it becomes plain that the decision of 
Mr, Justice Chitty cannot be supported. 
There isa prima facie case established on 
the evidence that the transaction, which 
forms the basis of the claim of the appeilant, 
. was real and thata sum of Rs. 12,000 was 
actually advanced by the appellant- to the 
debtor, as alleged by Һе” ѕоп. This case has 
not been successfully met by the 
Assignee or by any of the creditors; her 
claim to rank as a secured creditor of 
the insolvent must consequently succeed. 

But it has been argued that the Offcial 
Assignee as also the added respondent 
should be allowed an opportunity to have 
the matter  re-investigated in their pre. 
sence. I think we should not accede to this 
application. The added respondent did 
not appear іп the Court below. І need uot 
decide whether he was entitled as a matter 
of right to intervene in the proceedings; 
if he was so entitled, he should have availed 
himself of the opportunity and cannot now 
claim an indulgence; if he was not entitled 
to appear, he cannot now ask fora re-trial. 
The Official Assignee is in no better position; 
he did appear in the Court below, and no 


(1) (1896) 2 Q. B. 269; 65 L. J. M. C. 176; 74 L. T. 
784; 4% W. B. 627; 3 Manson, 142. 
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good reason hag been assigned why he 
took a subordinate part in the proceedings 
and why he permitted the eross-examination 
of the witnesses to be conducted in the 
main by a party who was not only not admit- 
ted to be a creditor, but whose right to 
intervene in the proceedings at all was chal- 
lenged. 

On these grounds, I hold that this appeal 
must be allowed and the order of Mr. Justice 
Chitty discharged. 





The respondent applied to the High Court 
for review of the above judgment. His 
application was granted and on the 18th 
April 1916 their Lordships re-heard the 
appeal and d'livered the following 

JUDGMENT, 

Sanper-ox, О, J.—-In my judgment this isa 
somewhat difficult ease, and the circumstances 
are quite out of the ordinary and I hope 
exceptional. When the ease was last before 
us, we decided the appeal npon part of the 
evidence whieh was given before Mr. Justice 
Chitty. We did not look at the other part 
of the evidence on the ground that that evi- 
dence had heen elicited by а party who, in our 
opinion, had no right to be present in the 
proceedings. There was no statement made, 
when that hearing was taking place, to the 
effect that the cross-examination of the 
witnesses by the Counsel appearing for 
Pitambar Nilambar Shah had been adopted 
by the Oficial Assignee; since then, facts have 
been brought to our notice, with regard to 
what took place in the Court below, проп 
whieh the allegation was based that the 
cross-examination by the learned Counsel 
who was appearing for Pitambar Nilambar 
Shah had in fact been adopted by the 
Offial Assignea.« Speaking for myself, 
І am noteven no у satisied that the cross- 
examination was adopted in such a way 
аз to make it clear to the Court that 
the Official Assignee was adopting in its 
entirety the  cross-examination by the 
learned Gounsel for Pitambar Nilambar 
Shah. But it has been made clear to me 
that it is probable that there was some 
misunderstanding, some misapprehension, as 
to what the position of the various parties 
was: and, as this 1s not a matter confined 
to the claimant on the one hand and Mr, 
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Sircar’s client on the other, but is a 
matter which affects the interests of all 
the creditors in the estate, and inasmuch 
as the sum involved is a large sum, I think 
that the interests of justice will only be serv- 
ed by having this matter further enquired 
into. Therefore, the case should be remanded 
to the Insolvency Court for the purpose 
of having the enquiry held: and, when that 
enquiry is held, the Official Assignee will 
appear on behalf of all the creditors. Mr. 
Sircar’s client was given leave to appear 
at the hearing of the appeal in order that 
he might assist the Official Assignee in the 
argument on the appeal. Не has so appear- 
ed and the proceedings in connection with 
the appeal are now at anend. Therefore, 
Mr. Sircar’s client’s right to appear in 
these proceedings also comesto anend. It 
is our opinion that when the further 


hearing takes place, the Official Assignee— ' 


and I -think that this was 


intended by 
the 


Insolveney Act—should appear and 


conduct the proceedings on the part of all, 


the creditors and in the interests of all of 
them. Mr. Sircar’s client will have no 
right to appear in that further hearing, 
unless he ean convince the Court of first 
. instance that he has a right to do so in- 
dependent of the leave which was given 
by the Appeal Court to appear in the hear 
ing of the appeal. 


As regards the costs of this appeal, Mr. 
Sircar’s client gave an undertaking to be 
responsible. for them if the Court thought 
right ‘to make him pay them; or, the Court 
may deal with them in any way it thinks 
fit. It may turn ont that the further hear- 
ing may be wholly infructuous: and, if that 
contingency does arise then these infructuous 
proceedings will have been taken at the 
instance of Mr. Sircar’s client. Therefore, 
we propose to withhold our decision with 
regard to the costs of Mr. Sircar’s client, 
untilwe know the result of the further 
hearing. 


With regard to the costs of Mr. James’s 
client and of the Official Assignee, I think 
they should abide the event of the further 
hearing. 


I should add that this order which we 


have made must be taken as having been 
made at the instance of the Official As- 
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signee for whom Mr. Bagram appears, and 
who has stated this morning that he asked 
us for this order of remand. 
WoopROFFE, J.—1 agree. 
MookERiEE, J.—I agree. a 
Appeal allowed; Case remanded, 


PUNJAB CHIEF COURT. 
First Сту. АрркА No. 43 or 1914. 
April 3, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith. 
SHIB DIAL AND OTHERS—PzLilNTIFFS— 
APPELLANTS 
versus 
INDAR SINGH AND orBgRS—DEFENDANTE— 
RESPONDENTS. 

Pre-emption— Waiver— Consent, . 

Consent ofa pre-emytorto the sale in dispute implies 
a complete’ waiver of his right of pre-emption, and 
lets inany rival pre-emptor who may choose to 
come forward. [p. 696, col. 1.] | 

Nabbi Bakhsh v. Kaka Singh, 42 P. Қ. 1878; Nabi 
Bakhsh v. Fakir Muhammad, 25 P. R. 1903; 74Р. L. 
В. 1903 and Fateh Chand v. Kirpa Singh, 13 Ind. Саз, 

“561; 48 P. R. 1912; 76 P. W.) R. 1912; 145 P. L. R. 
1912, referred to. . 

Shah Bodhraj v. Sundar Singh, 100P. R. 1886; 
Mahmud Bakhsh v. Hassan Bakhsh, 11 Tnd, Cas. 708; 7 
P. R.1912; 229 Р. І. R. 1911; 155 P. W. В. 1911 and 
Brij Nath v. Jita, 189 P. R. 1894, distinguished. 


First appeal from the decree of the Dig- 
trict Judge, Kangra, dated the 16th October 
1913. 

Mr, Gokal Chand Narang, for the Appel- 
lant. ` 

Mr. O. Bevan Petman, for the Respond- 
ents, 


JUDGMENT.—This is a dispute batween 
rival pre-emptors mainly. The vendor is 
Ram Dial, defendant, and the vendee Rai 
Sahib Amar : Singh. Indar} Singh! claims: 


` 
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pre-emption in one case and the group Shib 
Dial, Lehnu and Sawan Singh in the other. 
The stated sale price is Rs, 17,800, 
whereof Rs, 14,000 represents the mort- 
gage lien of Indar Singh, who denounces the 
additional Rs. 3,300 as fictitious, while the 
other pre-emptors offer to pay it, 

The pleadings are set forth in the lower 
Court’s judgment. The first issue was 
.found against Indar Singh, and the point 
has not been taken again in argument before 
us and may, therefore, be ignored. The 
other issues are clear and explain the 
pleadings: 

9. Did defendants Shib Dial, ete., agree 
to the sale in favour of Rai Sahib Amar 
Singh? 

3. Did Indar Singh refuse to buy? 

4. Ав to costs. I 

5. Another matter not agitated before us 
and requiring no comment. | 

The findings were that Shib Dial and 
his fellows agreed to the sale to Amar 
Singh and so were barred. As to costs 
the order was that Indar Singh’s and Amar 
Singh’s costs should be paid by the vendor 
and the rival pre-emptors, in case [ndar 
Singh acted on the decree and paid Rs. 3,300 
within one month. 


The rival pre-emptors, have appealed (First 
Appeal’ No. 48 of 1914), denying waiver 
by them both, in fact and in-law, and 
also urging that the order as to costs is 
unjast. Ram Dial, vendor, has also appeal- 
.ed (First Appeal No. 62 of 1914) against 
the order as to costs. 


In our opinion Indar Singh has success- 
fully proved that the rival pre-emptors 
not ‘only agreed to the sale to Amar 
Singh, bat did so with the intention of de- 
feating his (Indar Singh’s) claims—in fact, 
that there was a plot to keep Indar Singh 
out. To prove this Indar Singh has— 


(a) The signature of Sawan Singh, ons 
of the rivals, on the sale-desi itself, 
as attesting witness, and again at registra- 
tion; ` 

(b) The fact that Indar Singh sued fñi., 
(16th January 1913), and afterwards the 
others sued 6th February); 

(e) The admission of Р. W. No. 6 Suwan 
Singh that he signed the sale-deed, апі 
the irgumstance that his party never 
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asked him why or with what intention he 
signed so as to give him an opportunity to 
explain ; 

(d) The evidence of five other witnesses 
as to the negotiations that led up to the exe- 
eution of the sale-deed. 

That evidence appears to us to be very 
strong and convincing. Though technically 
perhaps the signature of Sawan Singh 
would not bind his fellows, that signature not 
only binds Sawan Singh but renders it easy 
io accept ihe apparently disinterested oral 
evidence that all three persons were at one 
in agreeing to the sale to Amar Singh, 
especially as the three have shown their 
solidarity by suing jointly. That evidence 
has not been seriously critieised in argu- 
ment. The suggestion that Sawan Singh 
signed in his official capacity as lambardar 
does not impress us, nor does the conten- 
tion that the witnesses are probably suborned 
because they do not belong to Palampur, 
where the negotiations were had and the 
deed was written and executed and register- 
ed. Indar Singh himself does not belong 
to Palampur, but to Rani Sidhpur. The 
negotiations were conducted for days at the 
Arya Samaj house at Palampur, and we see 
nothing strange in Р. W. Nos. land 2, the 
lambardars of a village only half a kos away, 
and P. W. No. 3,a respectable contractor of 
that same village, being present. Then there 
is P. W. No. 4 (of Rani Sidbpur) and P. W. 
No. 5 (of Bawarna). It was natural for Indar 


, Singh, on making his erquiries, to select as 


his witnesses respectable and responsible men 
who hefound were acquainted with the facts. 
(The learned District Judge, it may be 
noted, makes a slight mistake in saying 
that P. W. No. 2 says Lehnu was not 
there.) The details of the plot are not 
given in precisely the same way by all the, 
witnesses, but this is natural enough and 
in no way reduces the value of the evi- 
dence. It is said, inter alia, that Rs. 700 
was to be paid out of the Rs. 3,300 to 
Sawan Singh on account of a debt due to 
Lim from the vendor. 

In these circumstances the legal aspect 
of the case requires little discussion. We 
have been referred to a large number of 
rulings on the sub,ect of waiver of right 
of pre-emption. No authority is required to 
shew that direct waiyer bars the party mak. 
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ing it. Here we find as a fact that Shib 
Dial, Lehnu and. Sawan Singh agreed to 
the sale'to Amar Singh, thus waiving their 
own right to pre-empt as against him. 
Nabbi Bakhsh v. Kaka Singh (1) is sufficient 
authority to shew that such conduct implies 
a complete waiver and lets in any: rival 
pre-emptor who may choose to come forward. 
‘Nabi Bakhsh v. Fakir Muhammad (2) is a 
case onall fours with the case of Sawan 
Singh here, for there too the would-be pre- 
emptor had attested the deed and joined in 
the registration; and Fateh Qhand v. Kirpu 
‘Singh (3) is also strongly in favour of Indar 
Singh. 

In the face of these rulings and of the 
facts, itis idle to quote‘ such cases as Shah 
Bodhroj v. Sundar Singh (4) (petition-writer 
drawing up deed of sale and then suing for 
pre-emption), Mahmud Bakhsh v. Hassan 
Bakhsh (5) (a son not being bound by his 
father’s waiver), Brij Nath v. Jita (6) (stand- 
ing by, not amounting to waiver), and so. on. 

As regards costs we cannot see why the 
vendor should pay Amar Singh’s costs. 
If there was а plot, Amar Singh was fully 
cognizant of it and lent himself-to it; but the 
vendor is certainly liable for Indar Singh’s 
costs. 

For these reasons we dismiss this appeal 
‚ (No, 43) with costs, and partially accept 

vendor’s appeal (No, 82). 


Appeal dismissed. 

(1) 42 Р, R. 1878. 

(2) 25 P. В. 1903; 74 P. L. В. 1908c 

(3) 13 Ind. Cas. 561; 48 P, R. 1012; 76 P. W. Ba 
1912; 145 P. L. R. 1912, 

(d) 100 P. R. 1885. 

(5) 11 Ind. Саз. 703; 7 P. R. 1912; 289 P. L, R. 
1911; 155 P. W. R. 1911, 

(6) 139 P. R. 1894. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit-Appeat No, 92 or-1914. 
April 3, 1916. и 
Present:—Mr. Lindsay, J. О; : 
BAHADUR SINGH AND orBERS —PLAINTIFFS 


— APPELLANTS 
versus 


МАРНО SINGH AND OTBBRS—LDEFENDANTS 


— RESPONDENTS. 

Evidence Act (I of 1872), ев. 63 (Б), 66— Secondary. 
evidence, when admisstble—Mortgage—Redemption— 
Mortgage-deed alleged to be acit defendants — Notice to 
produce— laecution of deed, proof of— Admissions in 
prior proceedings, effect of. 

In the plaint of a-redomption.snit the plaintiffs 
alleged that the original mortgage-deed was in the 
defendants’ possession, and asked the Court to have. 
the deed summoned from the defendants. No 
formal petition asking the Court to call for the-deed 
was ever put in by plaintiffs, bub һә defendants 
definitely denied in ther written’ statement the 
existence of the alleged deed: 

Held, that having regard to tke provisions of 
section 66 of the Evidence Act, the case was one in 
which the plaintiffs could claim, to give secondary 
evidence of the existence and contents of the mort- 
gage-deed in suit. [p. 698, col. I. J 

Held, further, that. under the circumstances of the 
case tho Court might, in the exercise of the disoretion 
reserved to it by section 66 of the Evidence Act, 
dispense with- the issue of а notice to produce, 
[p. 698, col. 1.] 

The evidence afforded by tho admissions made by 
the mortgagee before a Courtina previous case 
regarding the. existence and contents of the mort- 
gage- deed is good secondary отійепсе within the 
meaning of section 63, clause (5) of the Evidence 
Act, and sufficiently proves the execution of the 
deed. [р. 700, ос]. 1.1 

"Appeal from the decree of the Addi- 
tional Judge, Lucknow, dated the 18th 
December 1913, reversing the order of the 
Munsif, North Unao, dated the 15th Feb- 
ruary 1911. 

The Hon'ble Pandit Gokaran Nath Misra 
and Babu Рийоо Lal, for the Appellants. 

Syed Zahur Ahmad, for the Respondents. 

JUDGMENT.—This second appeal has 
arisen ont of a suit for redemption brought 
by three plaintiffs Bahadur Singh, Cliandika 
Singh snd Sheoratan Singh. .The case set 
out in the plaint was as follows. 
alleged that the mortgage of which redemp- 
tion was being sought had been executed 
on the 3rd of May 1865 by one Shankar 
Singh, who is now represented by the three 
plaintiffs and the defendants Nos. 18 and 
19. The mortgagees were stated to be two 
men Adhar Singh, and Gurdin Singh, who 


It was 
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аге now represented by the defendants Nos. 
1 to 15. In the second paragraph of the 
plaint the details of the morbgage-deed set 
up by the plaintiffs were set out, It was 
alleged that the raortgage-mouey was 
Rs. 260-5.0 and that one of the conditions was 
that the mortgagees were to hold possession 
of the mortgaged property and to appro- 
priate the profits in lieu of interest. The 
area of the mortgaged property was given 
as 19 bighas 13 biswas. The period of the 
mortgage, it was said, wassix years and the 
mortgagor was to be entitled to redeem at 
any time in the fallow season Jeth. In the 
last paragraph of the plaint it was stated 
that the original of the mortgage-deed 
referred to was in possession of the defend- 
ants Nos. 1 to 15 and the Court was 
asked to summon it from their possession. 
The defence set up was to the effect that the 
deed specified in the plaint had no existence. 
The answering defendants admitted that they 
first obtained possession of the property in 
dispute under a mortgage which was execut- 
ed in the year 1255 Fasli. It was stated 
that this was the only mortgage in existence 
and that the period for redeeming it had 
expired and that consequently the suit was 
barred. It was admitted in paragraph 11 
of the written statement filed by the de- 
fendants Nos. 1 to 14 that certain pro- 
ceedings for redemption of this mortgage 
had taken place at the time .оЁ the first 
Regular Settlementin tho Court of Munshi 
Neamat Ali Khan, [xtra Assistant Com- 
missioner. It was further stated that this 
litigation was terminated bya compromise 
dated the 3rd of. May 1865, by.which the 
pre-existing state of affairs was allowed-to 
continue, It was denied that any fresh deed 
of mortgage had been executed during the 
pendency of this litigation in the Court of 
the Extra Assistant Commissioner. In para- 
graph 13 of- this written statement a deed 
of further charge was also set up and in 
the 14th paragraph it was pleaded that if 
the plaintiffs were found to be entitled to 
redemption, they were liable to pay a sum 
of Rs. 2,55,571-10-0 in order to secure 
redemption. The Court of first instance 
‘gave the plaintiffs a decree for redemption 
upon payment of the principal sum, 
Rs. 260-5-0: The original deed of mortgage 
referred to in the plaint was not produced 
in Court and in the circumstances the 
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Munsif was of opinion that the plaintiffs 
were entitled to. give secondary evidence of 
the contents of the deed. For that purpose 
they relied upon certain certified copies taken 
out of the proceedings of the case whieh 
was pending before Munshi Neamat Ali 
Khan in the year 1565. Relying on those 
copies, which consisted of statements .and 
the order. of the Court; the Munsif was of 
opinion that the plaintiffs had sneceeded ic 
establishing the execution of the mortgage- 
deed upon which they relied. The case 
wept up in appeal before the Additional 
Judge of Lucknow. He disinissed the plaint- 
iffs’ suit, being apparently of opinion that 
the plaintiffs were not entitled to pnt for- 
ward secondary evidence’ Farther hel held 
that if secondary evidence were admissible 
in the case, the evidence which the plaintiffs 
had produced was not sufficient to establish 
the existence of the mortgage which formed 
The learned Judge 
discussed the evidence afforded by the docu- 
ments put forward by the plaintiffs and was 
unable to satisfy himself that it supported 
the case for She plaintiffs. And he came to 
the conclusion that one of the documents 
(Exhibit P 1) upon which reliance was. placed, 
was not such secondary evidence as fell within 
the purview of section 63 of the Evidence 
He further was of opinion that in any 
case execution of the document relied upon 
by the plaintiffs was not proved. The case 
has come up here in second appeal, and the 
principal ground relied upon is that there 
was sufficient admissible evidence upon the 
record to prove the execution of the mcrt- 
gage upon which the plaintiffs relied. It 
was further argued that the learned Judge 
had not properly construed the documents 
which were before him. At the hearing of 
the appeal a refernce to the certified copies 
of the statements and proceedings in the 
Court of the Extra Assistant Commissioner 
made it appear necessary to send for the 
original settlement file of the village in 
which this property is situated. The copies 
were full of mistakes and omissions, the 
reason being that the originals had been so 
badly drafted that the copyist was unable to 
decipher еш. I have had the case argued 
in the presence of Counsel and the settle- 
ment file has been referred to by both 
parties, and after a perusal of the proceed. 
ings which were held iu the litigation which 
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‚ came: ёо ап end in the year 1865, it appears 

to. mé to be clear beyond all doubt that the 
plaintiffs came into Court with a perfectly 
true case and that the defence put for- 
. ward to the éffect that nonew document of 
: mortgage was executed in the year 1465 was 
untrue, 

First of all as to the plaintiffs’ 
right to put forward secondary evidence in 
.the case, it seems -to me that having 
regard to the provisions of section 66 of 
the Indian Evidence Act this was certainly 
a ease in which the plaintiffs could claim 
to give secondary evidence. They alleged 
in their plaint that the original document 
was in the defendants’ possession and the 
Court was asked in the plaint to have the 
document summoned from the defendants, 
It does not appear that any formal petition 


asking the Court to call for this document’ 


was ever put in by the plaintiffs, but hav- 


ing regard to the attitude which the con-- 


-testing defendants took up in their defence 
the..case was clearly one in which the 
Court might, in the exercise of the discre- 
tion reserved to it by section® 66, dispense 
with the issue of a notice to produce. When 
the defendants in their written statement 
had definitely averred that no such docu- 
ment was in existence, it would obviously 
have been useless for the Court to 
send out any notice calling upon them 
to produce it. I now proceed to give a 
short history of the litigation which * was 
fought out in the Settlement Court and 
which came to anend inthe month of May 
1865. We find thatonthe 3rd of January 
1862 Shankar Singh, who is said to have 
been the mortgagor, put in a plaint in which 
he was described as the plaintiff and one 
Gurdin Singh as the defendant. Shankar 
Singh was asking the Settlement Court to 
give him back his palti, which he said had 
seized by the opposite party Gurdin Singh. 
The allegation was that Gurdin Singh or 
his predecessor had compelled Shankar 
Singh by force to execute a bond in hia 
favour and it was alleged that under calour 
of this mortgage-bond so obtained the 
defendant was in possession of the patti. 
Shankar Singh was examined on the 17th of 
September 1862 and made a statemənt in 
support of his petition. The next step 
which the Court took was to send for what 


` 
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із called in the proceedings the “farig sani”, 
that is to say, the opposite party. We then 
find that statements were made both by 
Gurdin Singh and Adhar Singh in answer 
to the plaintiffs’ claim. They denied that 
they or their predecessors had got any mort- 
gage-bond from Shankar Singh hy compul- 
aion. They stated that a mortgage had been 
executed by Shankar Singh towards the end 
of the Fasli year 1256 in favour of their 
grandfather, one Umed Singh. The case 
was that Umed Singh had made himself 
responsible for the payment of arrears of 
Government revenue tothe chakladar of the 
time and that he had, got the mortgage in 
exchange for the money which he had, so 
paid on Shankar Singh’s behalf. These 
parties were asked what objection they had 
to allowing redemption of this mortgage, and 
they replied that since the time they had 
got possession they had been paying out on 
account of revenue more than they had got 
out of the land and that for this reason they 
were unwilling to release it to the plaintiff. 
Both these men put forward before the 
Settlement Court a copy of the original 
document of mortgage, which showed that 
it had been executed ona date corresponding 
to the 17th of July 1849. Proceedings 
after this seem to have stopped for a while, 
the intention obviously being that the claim 
was to be brought forward for decision when 
the Courts began to sit for the disposal of 
claims under the first Regular Settlement, 
and so we next find the proceedings being 
renewed in April 1865. The 19th of April 
was fixed for the parties to produce evidence 
of their respective claims and on the 2lst 
of April 1865 a forther statement of Shankar 
Singh was recorded. Then there was taken 
a supplementary statement of one of the de- 
fendants Adhar Singh. A statement was 
also made by the patwart and eventually we 
find a further statement made by the plaint- 
if Shankar Singh, in which he informed the 
Court that the defendant or defendants 
were ready to compromise with him and that 
he hoped that an amicable decision would be 
arrived at. On the 26th of April the 
proceedings were adjoarned in order that the 
parties might settle their diffareacas. Then 
we Bind that the cise was taken up again оп 
the 12th of May, upon which date the Court 
recorded that the plaintiff] was] present and 


` 
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had informed the Court that ‘the defendants may be closed. Following upon this we 
had restored to him the рай: in dispute. come upon the petition filed by Shankar 
The plaintiff further stated that ke had re- Singh, which is the original of Exhibit 
mortgaged it to the defendants for a sum Р-1 in this ease. This petition contains 
of Rs: 260-5.0, thatthe period of the mortgage Shankar Singh’s presentation of the case and 
was to be six years and that he had handed “it agrees with what had already been stated 
over possession to them. Heasked that the in Court by Adhar Singh and Gurdin 
deed of compromise might be sttested and he Singh, and on the back of this petition 
forther requested the Assistant Settlement we find endorsed an order or judgment 
Officer to have his name and the names of his. by the Extra Assistant Commissioner, 
‘brothers recorded in the khewat. After this this being the original of Exhibit P-2. 
‘statement had been made to the Court, the From these documents it is perfectly clear 
statements of Adhar and Gurdin were taken what the nature of the arrangement was 
and the record shows that both these men which was come to between the parties to 
admitted that they had surrendered the this case in the Settlement Court. It 
plaintiff's pait to him, but had taken a fresh cannot be doubted that an admission was, 
mortgage of it fora sum of Rs. 2605 Oand made by Adhar and Gurdin to the effect 
had been allowed to take possession under that they had obtained a fresh mortgage 
this new mortgage. They confirmed the from Shankar Singh, which had been exe- 
statement made by Shankar Singh to the cuted on the 8rd of May 1865. They 
effect that the period of the mortgage was stated expressly that they had allowed 
to be six years and they added that Shankar redemption and that their application to 
Singh was to be entitled to redeem in any the Court informing it of the facts was 
month of Jeth after the period had expired. to be treated as a confession of judgment 
It was further added that they had allowed in а redemption suit. On the strength of 
Shankar Singhto keep 12 bighas odd of sir these statements made by the parties orders 
. land for which he was to pay a yearly rent of were‘ issued by the Extra Assistant Com- 
Rs, 24-11 0. They, therefore, asked that missioner to the sadar munsarim and the 
entries might be made in the Settlement papers entries were made in tbe village papers in 
in accordance with this compromise. They accordance with what was decided, that 
asked the Court to treat their statement as is to say, Shankar Singh and his co-sharers 
amounting to confession of judgment. were recorded as owners of the patti while 
They agreed that the names of Shankar а note was made to the effect that the 
Singh and his co-sharers should be entered in patti was held under a mortgage by 
the khewat with a note to the effect that Adhar Singh and Gardin Singh. An entry 
they (the defendants) were in  possession^ was also made regarding the sir lands 
under a mortgage which had been written which had been left with Shankar Singh 
in their favour on the 3rd of May 1835. for cultivation. From what has been 
Then we find on the record a formal stated, therefore, it is quite clear that the 
application purported to be an application appellants are entitled to succeed in this 
of Adhar Singh and Gardin Singh dated case. The learned Judge of the lower 
the llth of May 1865. In this we find Appellate Court was struck by what 
repeated the statements which these parties appeared to him to ba a serious  dis- 
had already made before the Extra Assistant crepancy between the case set out in the 
Commissioner. lt is said distinctly that plaint and the case which was sought to 
there has been а re-mortgage of the pait be proved from the proceedings in the 
by Shankar Singh to secure a debt of Settlement Court. Не pointed out that in 
Rs. 260-5 0. The period of the mortgage is the plaint it was stated that the mort. 
given and there is also a reference in gage executed by Shankar Singh on the 
this document to the sir lands which were Зсі of May 1865 was in favour of Adhar 
left with Shankar Singh for ‘cultivation. Singh and Gardin Singh, while on the other ^ 
The petition winds up with a statement hand Exhibit Р.1, the copy of the 
to the effect that the petitioners attested  sulahnami1, referred only to a mortgage in 
the razinama and asked that the case favour ‘of Adhar Siazh. This matter hag 
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been cleared up definitely by a referaas3 
у to the proseslings inthe Sattlamaat Court. 
There can ba no doubt thas both Adhar 
Singh and Girdin Singh wore coatesting 
the claim, that they wera both (treated 
as defendants and that the mortgage which 
was -executed at the tims while the pro- 
ceedings were pending, was understood ta 
be a mortgage in favour of both thase 
men. The learned Judg» thought that at 
the most the proceedings in the Settlement 
Court amounted to the compromise of a 
suit based upon the mortgage of 1848, by 
which the old mortgigs was allowed to 
continue in force without any fresh deed 
having been executed. Here again the 
situation has been made quite clear by a 
reference to the original Settlement file and 
as Ehavealready said, thera is the clearest 
possible admission on behalf of Gurdin 
Singh and Adhar Singh thata fresh deed 
was in fact executed on the 8rd of May. 
The evidence afforded by these admissions 
of Adhar Singh and Gurdin Singh is good 
secondary evidence within the meaning of 
elause 5 of section 63 
Evidence Act. Then as to the point made 


by the learned Judge iu his judgment to 


the effect that execution of the document 
relied upon by the plaintiffs was not proved, 
that is disposed of by what has already 
basen said. The execution is suffissntly 
proved by the admissions contained in the 
statements made before the Hxtra Assistant 
Commissioner by both Adhar Singh and 
Gurdin Singh. It is a pity that 
this case has been allowed to drag on for 
so long. It was filed in June 1910 and 
if the Courts below had only taken what 
seems to me to have been the proper course 
in the case and sent for the original file 
of the Settlement proceedings, a great deal 
of expense and inconvenience could have 
been avoided. The Settlement record makes 
the case as clear as daylight and there 
can be nodoubt whatever that the plaintiffs’ 
case is one upon which they are entitled 
to-succeed. I, therefore, allow this appeal, 
set aside the order of the lower Appellate 
Court and restore the decree of the Court 
of first instance. The appellants will have 
their costs both here and in the lower Ap- 
pellate Court. 


Appeal allowed. 
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PUNJAB CHIEF COURT. 

Szcono Огуш, Apegat No. 1506 oe 1913. 

_April 11, 1916. 
Preseat: —Sir Donald Johnstone, Kr., Chief 
Jaige, and Mr. Justice Shadi*Lal. 
. NIDH AN —DEFESDANP— ÁPPELDANT 
versus —- 

BUTA AND OTHER3— PLAINTIFFS, 
Musammat ISH RI—DsFENDANT — 
RESPONDENTS. 

Appeal, second —Ácquiescence and necessity, whether 
questions of fact or of law —Dalay in filing suit, effect of ^ 

— Waiver—~Proof of necessity after long lapse of time. 

Acquiescence is sometimes a pure question of fact, 
e. g., when the point is to be decided solely on the 
allegation that the party concerned positively and in 
set terms gave consent, but it is a question of law 
when the point is whether conduct of the party, nos 
amounting to direct consent, should ba taken as waiver. 
[р. 701, col, 1.] 

Similarly "necessity" may bsa qnestion of fact, 
e. g., when the point is whether a sum of money was 
taken to the knowledge of the alienes to pay' n 
previous genuine debt or per contra merely as.am 
act of wanton extravagance, but when the point 
raisad is whether the Court below has infringed rules 
and maxims laid down by the Chief Court and has 
decided on wrong principles as to the quantum of. 
proof of necessity required, then the question is one 
of law. [p. 701, cols, 1 & 2.] 

Muhammad Bakhsh v. Gahna, 61Р. L, R. 
referred to. 

Delay in filing a suit, when it is short of the 
statutory period, will not amount to a waiver of the 
plaintiff's rights. [p. 701, col. 2.] 

Liberal allowance must ba mado to alienees in the 
matter of quantum of proof of “necessity” where man 
years have elapsed since the events in question took 
place. [p. 701, col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated 
tke 3rd April 1918. : 

Bhagat Govind Das, for the Appellant, 


Mr. Muhammad Sharif, for the Respond- 
ents. 


JUDGMENT,— Plaintiffs, as reversionary 
heirs of the late Jiwan Singh, have sued for 
possession ,of 214 kanals 5 marlay of land 
owned by him. Jiwan Singh died as long 
ago as November 1901. Before he died, ` he 
made a gift to defendant No. 1, his daughter, 
which was vainly contested by the plaintiffs; 
vide Chief Court judgment of 19th October 
1906. When he died, he appears to havs 
owned some 240 kanals of land, whereof half 
had bean mortgaged on 27th June 1839 $> 
Jaidiyal, defendant No. 3, and about half on 
28th June 1900 for Rs. с00 to Nidhan, 
defendant No. 2, Jiwan Singh’s widow 


1901, . 


No, 1 ог defendant No. 2 


- and No, 3 (time-bar). 
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“Chandan, who succeeded on his death, having 


further mortgaged this second half to 
Nidhan, defendant No. 2, for Rs. 396 on 11th 
June 1902. Ву their claim plaintiffs contest 
defendant No. l's pretension to be preferred 
to them as an heir, and also denounce all 


three mortgages as being without considera- 


tion and “necessity,” 
The learned District Judge found plaint- 


‘jffs had a better right than defendant No. 1, 
but upheld defendant No. 3’s mortgage in 


toto and defendant No. 2’s first mortgage 
to the. extent of Rs. 405-15-0, whereupon 
plaintiffs appealed regarding both mortgages, 
défendant No. 1 regarding her claim as 
against plaintiffs, and defendant No. 2 as 
regards so much of his mortgages as had 
been disallowed. The lower Appellate 
Court has dismissed defendant No. 178 appeal 
without. costs, and has dismissed plaintiff's 
appeal against defendant Nu. 3 with costs, 


but has decreed plaintiff's appeal in full: 


against defendant No. 2 with costs, holding 
-that neither of his mortgages were with 
“necessity.” 

Defendant No. 2 “alone has appesled, so 
that we are not concerned with defendant 
The memorandum 
of appeal contains four paragraphs, but Mr. 
Govind Das gives up No. 1 (plaintiffs having 
no locus standi in presence of defendant No. 1) 
He relies upon No. 2 
(that “necessity” is proved) and No. 4 (that 
plaintiffs acquiesced in the alienations to de- 
fendant No. 2). 


Plaintiffs object that these two matters are 
in the circumstances merely questionsof fact 
and so no second appeal lies; but we 
cannot accede to this contention, Acquies- 
cence is sometimes a pure question of 
fact, e.g., when the pointis to be decided 
solely ontheallegation that the party positively 
and inset terms gave consent; but it is a ques- 
tion of law when the point is whether conduct 
of the party, not amounting to direct consent, 
should be taken as waiver; cf. Muhammad 
Bakhsh v. Gaana (1). Similarly, “necessity” 
may be a pure question of fact, e. g. when the 
point is whether а sum of money was taken, to 
the knowledge of the alienee,to pay a previous 
genuine debt, or per contra merely as an act of 
wanton extravagance; but when the point raised 


(1) 61 P. 1. R. 1901 


"regards their passing and their “ 
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is whether the Court below has infringed 
rules and maxims laid down by this Court 
and has decided on wrong principles as ta the 
quantum of proof of "necessity" required, then 
the question is undoabtedly ore of law; see 
again Muhammad Bakhsh v. Gahna (1). 

-As regards acquiescence, however, we can- 
not see that defendant No. 2 has made out 
his point. Weknow of no authority under 
which we could hold that a plaintiff, having 
by law twelve years within which to sue for 
possession of land and waiting for seven years 
from the time when his right to possession 
accrues, has waived his rights merely by 
reason of such delay ; nor are we inelined to 
adopt such a finding as that. Musammat 
Chandan, widow of Jiwan Singh, died in 
October 1904, and the suit was brought in 
June 1911, 

But as regards “necessity” we feel con- 
strained to give defendant No. 2 relief. De- 
fendant No. 2’s Counsel does not press for 
re-consideration of ihe disallowance of the, 
sum of Rs, 194-1-0 in his earlier deed, the 
passing of which had admittedly not been 
proved ; but it seems to us that all the other 
items have been sufficiently proved both as 
necessity.” 
It has been repeatedly laid down by this 
Court that liberal allowance is to be made to 
alienees in the matter of quantum of proof cf 
“necessity " where many years have elapsed 
since the events in question took place, and 
it seems to us that the lower Appellate Court 
has overlooked this principle in the present 
case in which the alienations took place in 
1900 and 1902 and the suit was filed in June 
1911. We see no reason to doubt the bona 
fides of Jiwan Singh, though he raised Rs, 600 
of loans in nine months in 1899-1900, while 
Musammat Chandan’s need for money in 1909 
is clear enough, considering that she had 
hardly any unencumbered land whatever and 
that a considerable part of the mortgaged 
money of 1902 consisted of debt of the time 
of her late husband, 


For these reasons we accept defendant No. 


“2s appeal, set aside the judgment and decree 


of the lower Appellate Court as regards him, 
and restore the decree of the first Court. 
Plaintiffs will pay defendant No. 2’s costs here 
and in the lower Appellate Court. 


Appeal accepted. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 
Seconp Суть AppgAr No. 207 ок 1914. 
November 2, 1915. 
Ë Present:—Mr. Stuart, А. J. C. 
RAM JAG PANDEY —DEFENDANT No. 1— 
APPELLANT, 
versus 


BHAGWANT DAT PANDEY-—PLAINTIFF, 
MATHURA AND orHERS—DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1908), s. l4— Exclusion of 
time, when to be allowed Presentation of plaint to 
wrong Court on last day—Absence of fraud, not good 
faith—-Second appeal—Good faith, question as to, mixed 
question of law and fact, 

The question whether a party acted in good faith 
within the meaning of section 14, Limitation Act, 
isa mixed question of law and‘ fact and can be 
questioned in second appeal, provided that the lower 
Court’s findings of fact (proper) are not interfered 
with. [p. 702, col, 2.] 

Under section 14 of the Limitation Act, indulgence 
should be granted only in cases where the error is 
an error that might be committed by a reasonable 
and prudent man exercising due diligence and 
attention and acting in good faith. [р. 708, col. 1.] 

The provisions of section 14 of the Limitation Act 
should not be applied indiscriminately to all cases 
in which a party has acted merely without fraud. (p. 
703, col. 1.] 

Ram Dayal v. Sarju Prasad, 26 Ind. Cas. 408; 17 O. 
C. 210, referred to. 

Where plaintiff filed a suit in a Sub-Judge's 
Court; which ought to have been filed in the Munsif's 
Court, on thelast day of limitation, and the plaint, 
on being returned for want of jurisdiction by the 
* former Court for presentation to a proper Court, 
was filed in the latter Court: 

Held, that the plaintiff was not entitled to the 
D of section 14 of the {Limitation Act. [p. 708, 
col. 1. 


. Appeal from the decree of the District 
‘Judge, Fyzabad, dated the 20th February 
1914, reversing the order of the Probationary 
‘Munsif, Fyzabad, dated the 3rd May 1918. 

` Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Mr. Mohammad Wasim, for the Respond- 
enis. 

JUDGMENT.—The plaintiff. respondent 
in this case claimed the exercise of aright 
OF “pre-emption with regard to the sale for a 
Share in Patti -Debi Din Pandey. That 
share had been transferred by sale of 
‘Rs. 1,800. The plaintiff alleged in his plaint 
‘that the market-value of the property was 
only Rs. 500 but that asa matter of fact 
Rs. 820 had been paid for it. He, there- 
fore, sued to assert a right of pre-emption 
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by payment of Rs. 820. Such a suit should, 


of course, have been instituted in the Court. 


of a Munsif. The plaintiff sued іп the Court 
of the Subordinate Judge. He instituted 
this suit on the day that the period of 
limitation expired. The Subordinate Judge, 
finding that he had not jurisdiction to hear 
the case, returned the plaint for presenta- 
tion to the proper Court. It was presented’ 
accordingly in the Court of the Munsifand 
the suit was necessarily barred by limitation 
unless the provisions of section 14, Act 1X 
of 1908, were applied in exclusion. The 
learned District Judge has found that the 
provisions of that section should be applied: 
in exclusion. It is argued in appeal that 
the plaintiff-respondent has no right to 
obtain the benefit of that section. The 
words of that section clearly lay down 
that, in order ‘to obtain the benefit of its 
provisions, the civil proceeding must be 
prosecuted with due diligenceand in, good: 
faith. The plaintiff-respondent acted with. 
due diligence in the matter. It remains 
to be considered whether he acted in good 
faith. A preliminary objection has been 
taken by the learned Counsel for the respond. 
ent to the effect that the learned District: 
Judge has decided that he acted in good faith: 
and that the finding is a finding of fact with 


which this Court cannot interfere in second: - 


appeal. I find against this objection. The de- 
termination of the point is я mixed question: 
of fact and law, and it is open to this Court to 
take a different view to the view taken by the 
learned District Judge, provided that it does 
not interfere with the findings of fact (proper) 
at which the District Judge has arrived, 
I sum these findings up as a finding that 
the respondent has not behaved fraudulently 
and I accept that view. But, although 
the respondent-has not behaved fraudulently, 
it does not follow that he acted in gocd 
faith, for nothing shall be deemed to be 
done in good faith which isnot done with 
due care and attention. Can it be said 
that due care and attention have distinguish- 
ed his action upon the finding of fact of 
the learned District Judge? I can only 
answer that question in the negative. In 
Ње first place he-waited till the very last 
day to file his suit. He has given no 
explanation why he did not give himeelf 
more time. On his own showing he ‘only 
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allowed his Counsel a very short time 
witbin whieh to prepare and fle the 
plaint. The error was on an elementary 
point. Unless the provisions of section 14 
are to be applied indiscriminately to extend 
the period in all cases in which the plaint- 
iff has acted without fraud, it is obvious 
that some general criterion must be laid 
down to distinguish cases in which indulgence 
is to be granted from cases in which 
indulgence should not be granted. Ido not 
propose to enact any hard and fast rule, 
but it appears to me that it would not be an 
unfair working rule to lay down that 
indulgence should be granted only in -cases 
where the error is an error that might be 
committed: by a reasonable and prudent man 
exercising due diligence and caution. Ap- 
plying this rule, 1 consider that the plaintiff 
is not entitled tothe benefit of this section. 
The learned Counsel for the respondent has 
pointed-out that a learned Judge of this 
Court in Ram Dayal v. Sarju Prasad (1) has 
decided that in a somewhat, similar case 
the plaintiff was entitled to invoke this 
section inorder to extend the time. If 
there were anything in that ruling incon- 
sistent with the decision at which I propose 
to arrive; I should refer the point for the 
consideration of a Bench. But I can find 
nothing in that ruling ineonsistent with my 
views. “The learned Judge who decided 
that appeal found that in that particular 
ease the plaintiff had prosecuted his cause 
in good faith, I find that in this ease the 
plaintiff has not prosecuted his cause in 
good faith. In each case the point will have 
to be decided on the merits. _ 

i, therefore, allow this appeal, set aside 
the decree of the Jower Court, and direct 
that the plaintiffs suit be dismissed and 
that he pay his own costs and those of the 
defendant-appellant in all Courts, 


Appeal allowed, 
(1) 25 Ind. Cas. 408; 17 O. C, 210, 
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ALLAHABAD HIGH COURT. 
Firet Огут, Appeat No. 880 or 1914. 
February 29, 1916. 
Present:— Justice Sir P. С. Banerji, Кт., and 
- Mr. Justice Tudball. 
BOHRA PHUL CHAND AND ANOTHER— 
PLAINTIFFS— A PPELLANTS 
versus 
ROSHAN LAL As» OTRERS— DEFENDANTS— 
< RESPONDENTS. 

BMorigage—Suit on prior mortgage—Puisne mortgagee 
not made party, right of, to redeem—Account, basis of. ' 

A puisne mortgagee, not having been made a party: 
to a snit brought upon the basis of a, prior morts 
gage, is not bound by the decree obtained on the 
basis of that mortgage and is entitled to redeem 
the mortgage, irrespective of the fact thàt а ‘decréd 
was obtained upon it and property sold in execution 
of that decree, on the ground of accounts taken. gn 
foot of that mortgage, taking into considération, the 
contractual rate of interest. [p. 705, col. 1.] 

Dip Narain Singh v. Hira Singh, 19 A.527, А. лү; NG 
(1597) 147, followed. 

First appeal from the decision of the; 
2nd Additional Subordinate Judge, Aligarh; 
dated the 3186 July 1914. i 

Mr. Iqbal Ahmed and Dr. S. N. Sen, for 
the Appellants. 

Mr. B. E. O'Conor, ihe Hon’ble Dr. Теў 
Bahadur Sapru and Messrs. Gzrdhari Lal 
Agarwala and Panna Lal, for the Respondents: 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs on the basis 
of three mortgages dated respectively the 
lst of Маго! 1877, the 5th of July 1878, 
and the 15th of September 1881. The first, 
two mortgages wereinfavour of Nand Ram 
and Jogini Das, the third was in favour of 


. Jogini Das and Мизатта Ram Kunwar. 


Nand Ram and Bhawani Das were brothers 
being the sons of Behari Lal. Jogini Das 
is the son of Bhawani Das; Nand Ram’s 
widow was Musammat Ram Kunwar. Nand 
Ram left а son Ram Lal, whose adopted son, 
із Lachhmi Narayan. Musammat Isa is” the, 
widow of Ram Lal. · The plaintiffs alleged 
that the family of Nand Ram and Jogini, 
Das was joint, that under a partition which, 
subsequently took place between the mem-. 
bers of the family the three bonds in snit 
were allotted to the share of Jogini Das and, 
that Jogini Das sold them to the plaintiffs on 
the 15th of January 1908. It appears that 
there were two prior mortgages of the 18th of * 
May 1876 executed by the mortgagor Mohan 
Lal in favour of Basdeo Sahai and Jugal 
Kishore. The first was a usufructuary mort- 
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gage for Rs. 3,000 under which 2 biswas 
and 13 biswansis of Mauza Mahamai Sala- 
batnagar was mortgaged with possession. 
The same property was mortgaged to the 
same mortgagees under a simple mortgage 
for Rs. 1,000. А ‘suit was brought upon 
the simple mortgage and a decree was 
obtained. 
Jogini Das were not parties. In execution 
of the decree obtained upon the simple mort- 
‘gage the equity of redemption in Mauza 
Mahamai Salabatnagar was sold by auction 
and: purchased by Tulshi Prasad, who redeem- 
ed the usufructuary mortgage and remained 
in possession. The defendants second party 
‘are the representatives-in-interest of Tulshi 
Prasad. 16 was contended on their behalf 
that the plaintiffs could not maintain their 
suit against the property mortgaged without 
-yedeeming the prior mortgages made in 
:1£76. The Court below bas decreed to the 
‘plaintiffs only half of the amount paid by 
‘them, on the ground that Nand Ram being 
one of the mortgagees, a succession certificate 
ought to have been obtained in respect of 
these mortgages and this not having been 
done the plaintiffs could not recover Nand 
Ram'sshare of the mortgage-debt. That 
Court has held, as regards the two prior 
mortgages of 1876, that the plaintiffs must 
pay to the defendants of the second party 
поб only Rs. 3,000 due upon the usufructuary 
mortgage, but also Rs. 29,843 due upon 
the simple mortgage, calculating interest 
atthe contractual rate up tothe 8th of July 
1910, the date upon which the present suit 
was brought. The plaintiffs have preferred 
tliis: appeal and they challenge the decision 
ofthe Court below as regards the portion 
of the claim which has been disallowed, and 
also às regards the rate of interest allowed 
to the defendants of the second party upon 
the simple mortgage of the 18th of May 1876. 
As regards the first contention, namely 
the dismissal of one-half of the claim, we 
think that the Court below is wrong. The 
allegation made on behalf of the plaintiffs 
was that Nand Ram and Jogini Das formed 
joint family and that the loans granted 
under the three mortgages in suit were 
granted out of joint family funds. If this 
* jg во, no succession certificate was necessary. 
On this point we have first of all the evidence 
of Jogini Das. He stated in his deposition 
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. continued to be joint till Sambat 1915. 


To that suit Nand Ham and- 


[1916 


that Nand Ham remained joint with him and 
after his death his son Ram Lal and he 
He 
further deposed that the consideration of the 
bonds was paid out of joint funds belonging 
to the family. The Court below based its 
judgment upon a statement made by Jogini 
Das in his eross-examination where he said, 
after stating that Nand Ram and he used to 
carry on money dealings jointly, that “what- 
ever was acquired, was acquired by Nand 
Ram.” He clearly meant that Nand Ram 
managed the affairs and thus the funds 
of the joint family were acquired. In 
the next sentence in his deposition Jogini 
Das, says “the funds now їп existence 
are of the time of Nand Ram and Bhawani 
Das”; that is to say, the funds belonged 
jointly to Nand Ram and Bhawani Das, 
the father of Jogini Das. The learned 
Subordinate Judge, therefore, was, in our 
opinion, wrong in assuming that Nand Ram 
was separate and that the plaintiffs were 
not entitled to claim one-half of the ` 
amount of the three mortgages in suit. 
Furthermore, the legal representatives of 
Nand Ram are parties to the suit and 
they have not put forward any claim фо, 
the three mortgages. On the contrary 
a document was executed by Lachhmi 
Narayan and Musammat Isa on the 16th 
of March 1910, in which they stated that ` 
the bonds in dispute were allotted to the 
share of Jogini Das and that they them- 
selves- had no interest in the bonds. There 
was, therefore, no justification -for disallow- 
ing the claim in regard to one-half of the 
amount claimed and in this respect the 
decree of the Court below must be varied. 

As regards the amount due to the defendants 
of the second.party, there is no controversy 
as tothe Rs. 3,000 due upon the usufructuary 
mortgage of the 15th of May 1876, As 
regards the simple mortgage it is contended 
on behalf of the plaintiffs that interest 
cught to have been allowed not at the 
contractual rate but at the rate at which 
interest was awarded under the decree 
obtained on the basis of the mortgage by 
the mortgagees Basdeo Sahai and Jugul 
Kishore. This contention is, in our opinion, 
untenable. Jogini Das and Nand Ram not 
having been made parties to the suit 
brought upon the simple mortgage of the 
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` 13th of May 1876, tha decree obtained 
on the basis of that mortgags із nof 
binding on them ani thay ara entitled to 
redeem that mortgage irraspactiva of the 
fact that a decree was obtained upon 
it and property sold in execution of the 
decree so obtained. So far as the sub- 
sequent mortgages are concerned, the decree 
must be deemed as if it did not exist. The 
only basis upon which the simple mort- 
gage of 1876 can ba redeemed is that of 
accounts taken on foot of that mortgage, taking 
into consideration the contractual rate of 
interest. This was the principle laid down 
by this Court in the case of Dip Narain Singh 
v. Hira Singh (1), which was approved in 
many subsequent cases. It is true that the suit 
in that case was a suit in which redemption 
was sought upon payment of the amount of 
consideration paid by the purchaser under the 
prior mortgage, but the principle laid down 
in the case equally applies to a case like the 
present: The plaintiffs can only redeem the 
prior mortgage as if no decree existed and on 
the basis of the terms of that mortgage. 
They are, therefore, liable to pay the contrac- 
taal rate of interest as provided in that 
mortgage. The Court below, in our opinion, 
was right in awarding to the defendants of 
the second party Rs. 22,843, on account of 
the simple mortgage of the 18th of May 1876. 
The result is that the appeal should prevail 
to this extent that the plaintiffs should get 
a decree for the full amount of their claim, 
but in other respects the appeal must fail. 

There is an objection on behalf of the re- 
spondents-defendants of the second party to 
the effect that the Court below ought to have 
allowed them their costs. We think that this 
objection is valid. As they succeeded in the 
Court below in pfoving the full amount which 
they alleged to be due to. them, they ought to 
have been allowed their costs in that Court. 
We accordingly vary the decree of the Court 
below by awarding tothe plaintiffs the full 
amount claimed by them to be recovered by 
sale of the mortgaged property, provided that 
the plaintiffs do pay the amount due to the 
defendants second party as found by the 
Court below. We extend the time for pay- 
ment by the representative of the mortgagor 
to six months from this date. In the event of 


(1) 19 A. 627; A. W. N. (1897) 147, 
4$ 
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such payment not being made, the plaintiffs 
will have four months after the expiry of the 


-six months for payment of the money due to 


the defendants of the sesong party and upon 
such payment bəin r made, the said defendants 
will have four months more to pay up the 
consolidated sum due to the plaintiffs, namely 
the amount paid by them to the defendants 
second party and the amount due to them 
under this decree on the basis of their mort- 
gages. In the event of no payment being 
made, the property will be sold. Та the event 
of the plaintiffs not redeeming the defendants 
of the second party, the suit for sale of the pro- 
perty purchased by these defendants will stand 
dismissed. We award to the defendants 
second party their costs in the Court below as 
against the plaintiffs and they will also get 
their costs of this appeal from the 
plaintiffs. The plaintiffs will get their 
full costs in both Courts as against the 
defendants first party and by sale of the 
mortgaged property along with the amount of 
their mortgage. The costs in this Court 
will include fees on the higher seale. In all 
other respects we affirm the decree оЁ the Court 
below. 
Decree modified. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civiu MiscgLLANEOUS Arrear No. 25 ov 1916, 
May 81, 1916, 

Present: — Mr. Stuart, J. C. 
JADUNATH SINGH —Оррозта Party— 
APPELLANT 
versus 
PIRTHIPAL SINGH — Appticanz— 
RESPONDENT. 

Lunacy Act (IV of 1912), в. 82—District Judge, 
function of—Relatives of lunatic, position of — Amici 
curig. 

The position of a District Judge under the pro- 
visions of the Lunacy Act is partly judicial and 
partly administrative, His function іп making an 
inquisition into the state of mind of a parson affected 
is clearly to satisfy himself as regards such state; 
and the relatives likely to bə interested in the 
result of his action and to whom notices are issued, 
are not treated in any way as parties to legal 
proceedings but rather as amici curim. They are 
allowed to ba heard, but cannot as of right claim 
to call evideace, [p. 706, col. 2.] 
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Afusommat Lachmina Kuar v. Ruder Deo Narain 
Singh, 9 Ind, Cas. 207; 8 A. L. J. 179, referred to. 


Appeal against the order of the District 
Judge, Sitapur, dated the 26th April 1915. 


The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 


Syed Nabi Ullah, for the Respondent. 


JUDGMENT.—This is a miscellaneous 
appeal against an order of the District 
Judge of Sitapur directing proceedings in 
the lunacy of a certain Pirthipal Singh to be 
set aside. This order is under the provisions 
of section 52 of the Indian Lunacy Act (Act 
IV of 1912). The facts are as follows: — 


Pirthipal Singh is a zamindar of Sitapur 
District. I am given to understand that 
about the year 1898 he committed murder 
‘ina violent attack of homicidal fury. The 
Court proceedings disclosed the fact that he 
was a lunatic and on 4th July 1899 he was 
confined in a lunatic asylum under the 
provisions of section 466 of the Code of 
Criminal Procedure by the order of the 
Local Government. Proceedings were sub- 
sequently taken by the District Judge under 
the provisions of Act XXXV of 1658 (which 
was the Act in force in such cases before 
the passing of Act IV of 1912) and on lOth 
September 1901 Musammat Raj Kunwar, 
the wife of Pirthipal Singh, was appointed 
guardian of his property under the provisions 
of section 9 of that Act. After remaining 
some years in the lunatic asylnm Pirthipal 
Singh was discharged as cured. This happen- 
ed some five years ago. When he -left 
the lunatic asylum he returned to ordinary 
life, but for. a considerable period took no 
action to have the proceedings declaring 
him a lunatic and placing his property 
under the guardianship of his wife set 
aside. On 2nd February 1916 he applied 
to the Court of the District Judge of 
Sitapur under the provisions of section 82 
of the new Act for an order setting aside 
previous proceedings and declaring him 
capable of managing his own affairs. The 
District Judge issued notice of this applica- 
iion to Jadunath Singh, a brother of the 
applicant, and to Musammat Raj Kunwar. 
Musammat Raj Kunwar did not object to 
the proposal made by her husband. Jadu- 
nath Singh, however, did object. He 
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asserted that his brother was still insane and ` 


incapable of managing his own affairs. The 
Distriet Judge made an inquiry as to the 
state of the applicant's mind and passed 
on the 26th April 1916 an order to the effect 
that the applicant was sane and restored 
him to the management of his affairs, setting 
aside the guardianship of the wife. Jadu- 
nath Singh contests the validity of this 
order in appeal, 


His case isin the first place that he was 
not given a reasonable opportunity of 
establishing the insanity of his brother, and 
in the second place that even on the 
evidence on the record the sanity of his 
brother is not established. 


The position of a District Judge under 
the provisions of Act IV of 1912 is partly 
judicial and partly administrative. The 


Act lays down that, if the Judge has reason. 
to believe that the unsoundness of mind has. 


ceased, he may make an order directing 
an inquisition into the state of mind of the 
person affected, the procedure in which 
shall be similar to the procedure in Chap- 
ter V, sections 62 and 66, Act IV of 
1912, and sections 40,41 and 52 of the 
same Act. The functions of the District 
Judge in making such an inquisition are 
clearly to satisfy himself by the examination, 


of the person affected by a consideration: 
and by such’ 


of the opinions of experts, 
other evidence as the District Judge may 
choose to call of the state of mind of 
the person concerned. He issues notices 
to relatives likely to be interested in the 
result of his action, but those relatives 
are not treated in any way as parties to 
legal proceedings. They are treated rather 
as amici curim. They are allowed to be 
heard. They are allowed to make repre- 
sentations and suggestions both as to the 
calling of evidence and otherwise, and the 
District Judge in his discretion should 
attach weight to their views when their 
views deserve weight. . But the actual 
responsibility for seeing that a proper 
inquiry is made and that the state of 
mind of the person concerned is ascertained 
accurately, remains with the District Judge. 
[t the evidence adduced by the relatives 
is insufficient, it is for the District Judge to 
supplement it. It is поё for him to arrive 
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at а conclusion based upon insufficiency of 
evidence but rather to determine exactly 
the true state of the case. As this is the 
view that I take of the law on the subject, 
a view which is supported by the decision of a 
Bench of the Allahabad High Court in Musam- 
mat Lachmina Kuar y. Ruder Deo Narain Singh 
(1), I decide that Jadunath Singh cannot 
take as an effective plea in appeal the plea 
that the evidence which he wished to adduce 
was not heard. He had no right to call 
evidence. The District Judge could hear his 
views, But, if the District Judge was satis- 
fied after a full and reasonable inquiry that 
Pirthipal Singh was sane, Jadunath Singh 


cannot object that the evidence which he, 


wished to eall was not produced or heard. 


It remains to be seen whether the District 
Judge has arrived at а satisfactory conclusion 
in the matter. We have it in the first place 
that Pirthipal Singh after remaining in a 
Government lunatic asylum for over ten 
years was discharged some five years ago as 
cured. This circumstance does not in itself 
show that he is now sane, but it certainly 
raises a presumption to that effect, which 
would carry weight in the mind of the District 
Judge unless he observed anything in the 
appearance of Pirthipal Singh or in his 
manners or conversation or in the evidence 
of the expert witnesses whom it washis duty 
to call which weuld rebut that presumption. 
The examination of Pirthipal Singh by the 
District- Judge revealed nothing rebutting 
that presumption. Then there was the medi- 
cal evidence. Two qualified medical practi- 
tioners who examined Pirthipal Singh in- 
dependently have arrived at definite opinions 
that he is perfectly sane, -Their examinations 
were not perfunctory. They saw him on 
several occasions. They appear to have 
exercised due diligence and care in making 
their examinations and both aremen whose 
professional qualifications render their 
opinions of value. It may well be said that in 
order to make the examinations more satis- 
factory they might have been longer, and 
further it may be said that neither is shown 
to be exactly what is known commonly as an 
expert in lunacy. Another medical practi- 
tioner appears to have suggested that it would 
be more satisfactory if Pirthipal Singh had 


(1): 9 Ind. Саз, 207; 8 А. L, J. 179. 
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been kept under observation for a longer 
period and personally I should have preferred 
such a course. - But I cannot go so far as to 
say that the opinions of these doctors do not 
establish the sanity of this man. A more 
elaborate inquiry would have served not mach 
more useful a purpose in the circumstances 
of this case, in view of the fact that it wonld 
be exceedingly difficult if not impossible to 
procure the examination of Pirthipal Singh 
by an expert in lunacy. 


For the above reasons after considering 
the facts of this case, I do not see my way to 
interfere with the order of the learned 
District Judge. He has satisfied himself 
after a reisonable and careful inquisition that 
Pirthipal Singh is sane and nothing has been 
brought out before me which would justify 
my coming to a different conclusion. Т, there- 
fore, dismiss this appeal with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Lerrers Parent АРРЕАЬ No, 49 or 1914. 
June 1, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 

- Mookerjee, Кт. 
CHANDRA KANTA CHAKRABARTTY 
—PLAINTIFF — APPELLANT 
versus 


RAM KRISHNA MAHALNABIS— 


DgrENDANT—RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 6—Taluk, 
assignment of part of, if. creates new tenure in respect 
of part—Enhancement of rent—Sub-division or cone 
solidation of taluk, if affects its continuity. 

Where part of a taluk existing at the date of tho 
Permanent Settlement was assigned at the same 
rate of rent as that at which the ontire taluk 
was held and the assignec obtained a sanad from 
the proprietors recognizing him as a separate tenure- 
holder іптөзресЬ of the part assigned with separate 
liability for its rent: š 


Held, that by the assignment no new tenure wag 
created in respect of the part, but thatthere was an 
assignment of part of the old tenure, and that conse- 
quently its rent was not liable toenhancement, as neither 
= ed aka JW mentioned in clauses (a) and (5) 
of section 6 of the Bengal Tenancy Act had . 
[р. 708, col. 2.] 5 7 ОА 
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Per Mookerjee, J.- The continuity of a transferable 
tenure is not -affected by sub-division or by 
consolidation. [p. 709, col. 1.] 


James Hills v. Hura Тай Sein, 8 W. R. Act X, - 


Rulings 135 and Kazee Khoda Newaz v. Nubo Kishore 
Raj, 5 W. R. Act X, Rulings, 53,followed. 

Uday Chandra Kaji v. Nripendra Narayan 
Bhup, V Ind. Oas.4; 360. z87;18 C. W.N. 410, 
disapproved. 

Appeal against the decree of Mr. Justice 
D. Chatterjee, dated the Ard April 1914, in 
Appealfrom Appellate Decree No. 2284 of 
1911. 

Babu Sasanka Jiban Roy, for the Appel- 
lant. 

Babu Gobind Chunder Dey Roy, for the Re- 
Spondent. 


JUDGMENT. 


. ‘Sanperson, C. J.—In this case I think 

~ that the appeal should be dismissed. The 
"hole question, in my opinion, turns upon 
the construction of the sanad, which is to be 
found at page 19 of the paper-book. If by 
that, a part of the taluk which was existing 
at the date of the Permanent Settlement was 
assigned to the defendant's predecessor, then 
the plaintiff had no case. On the other 
hand, if there was a new tenure created aba 
new rate of rent, different from that which 
was applicable to the taluk which was existing 
before that date, then the plaintiff had some 
case for consideration. 

The question depends upon section 6 of the 
Bengal fenaney Act, which says that where 
a tenure has been held from the time of the 
Permanent Settlement, its rent shall not be 
liable to enhancement except on proof of 
certain matters mentioned in that section. 

Now, looking at that sanad, it seems to me 
that there had been before the date of it a 
taluk in a certain village the rent of which 
was Rs. 105-15-1 pice, in respect of certain 
lands which in themselves had been carved 
out of a larger tenure, the word used being 
taksim jama. Then by this transaction it 
appears that the talukdars of that parti. 
cular village had assigned a portion of the 
taluki right to the defendant’s predecessor, 
and they assigned it subject to the confirma- 
tion by the superior landlord. That confir- 
mation was given by the document which is 
now before us. I$ recites that the talukdars 
assigned a part of their taluk and at a parbi- 
cular rate of rant which, in my opinion, must 
be assumed to be the same rate at which the 


larger taluk had been held by the talukdur. 
Therefore, in my judgment the learned Judge 
of this Court and the learned Judge of the 
first Appellate Court were right in holding 
that there was no new tenure created but that 
there was an assignment of part of the old 
tenure, and, therefore, this tenure was one 
that had been held from the time of the 
Permanent Settlement. 

_Then it is said that the plaintiffs can rely 
upon sub-section (b) of section 6 of the 
Bengal Tenancy Act, because, they say, the 
tenure-holder has received a reduction of 
his rent. Upon that point I agree with what is 
said by Mr. Justice Digambar Chatterjee and 
I do not think it necessary to add anything 
further to what he has said. 

For these reasons I think.the appeal should 
be dismissed with costs, 


Моокев7ЕЕ, J.—I agree that the judgment 
of Mr, Justice Digambar Chatterjee, which 
affirms the concurrent decisions of the Courts 
below, takes a correct view of the rights of 
the parties and cannot be successfully 
assailed. 


The plaintiff seeks to enhance the rent 
of a tenure held by the defendant under him. 
The defendant pleads that his tenure has 
been in existence from the time of the Perma- ` 
nent Settlement, and its rent is consequently 
not liable to enhancement, as neither of the 
contingencies mentioned in clauses (a) and (b) 
of section 6 of the Bengal Tenancy Act has: 
admittedly happened. The question for deci- 
sion, accordingly, is, whether this tenure has 
been held from the time of the Permanent 
Settlement. 


Now it is not disputed that in 1793 a 
tenure bearing а rent of Rs. 105-15-1 pice 
was held under the then  proprie- 
tors and included the land now in contro- 
versy. On the 25th November 1793, that ia, 
shortly after the Permanent Settlement had 
come into force, on the 22nd March 1793, 
the land in suit was sold by the then tenure- 
holder to the predecessor-in-interest of the 
defendant, on the allegation that the rent 
proportionately payable in respset of the 
land conveyed. was Вз. 1918 annas 17 
gandas 1 kara. The purchaser, thareapoa, 
want to tha  proprietor, апі ia orlac 
io secara rasogaition аз a . Separate 
teaura-holder, obtainal from him a sana? 
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which recited the conveyance and entitled 
him to continue in occupation on payment 
of the.amount of rent mentioned from genera- 
tion to generation. The contention of the 
landlord is that this sanad created a new 
tenure; while the contention of the tenant is 
that there was no breach in the continuity 
of the pre existing tenure. In my opinion, 
itis perfectly clear..that the contention of 
the respondent is well founded on principle. 
There is no dispute that the tenure was 
transferable. The purchaser, consequently, 
under the deed of sale, acquired the interest 
of a tenure-holderin the land conveyed to 
him. The only object why a sanad was 
obtained was to enable him to pay rent 
separately in respect of the land purchased 
by him, in other words, to separate his 
liability for rent from liability of the holder 
of the remainder of the tenure. Now, 
it is wellsettled that the continuity of a 
transferable tenure is not affected by such 
division or by consolidation. [James Hills v. 
Huro Lall Sein (1), Kazee Khoda Newaz v. Nuto 
Kishore Ray (2)|. The decision in Uday 
Chandra Kaji v. Nripendra Narayan Bhup 
(3), which is apparently an authority in 
support of the contrary view, overlooks, as I 
had occasion to point out in Adit Singha v. 
Sukhraj Rat (4) the pre-existing law on 
the subject in this Conrt. Besides as 16 
turned upon the construction of clause (3) of 
section 50 of the Bengal Tenancy Act, it has 
no bearing проп the case before us. 

In the view I take of the effect of the purchase 
of the tenure by the predecessor-in-intorest 
of the defendant and of the sanad granted to 
him by the then proprietor, it is clear that 
the tenure must bedeemed in law to have 
existed from before the Permanent Settle- 
ment. The plaintiff is, consequently, not com- 
petent to enhance the rent of the tenure 
under section 6 of the Bengal Tenanoy Act. 


Appeal dismissed. 


(1) 3 W. R. Act X, Rulings 135. 
(2) 5 W. R. Act X, Rulings 58. 

(3) 1Ind. Cas 4; 36 C. 287; 18 G.W. N. 410. 
(4) 21 Ind. Cas. 385; 17 C. L. J. 435. 
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OUDEH JUDICIAL COMMISSIONERS 
COURT. 
Ѕесохр Civit Appgar No. 540 or 1914, 
April 28, 1916. 
Present; —Mr. Stuart, J. C. 
PURAN SINGH AND ANOTHER—PLAINTIPFS 
i — APPELLANTS 
versus 
BHIKHAM SINGH AND otHgRS— 


DEF8NDANT3 — RESPONDENTS, 
Mortgage —Redemytion —Purther charge, deed of, set 
up—Purchaser of one of martyaged properties, position 


of. š 

A mortgaged two properties to the defendants 
and subsequently sold one of them to the plaintiffs, 
The latter brought a suit for redemption of the 
property purchased by them on payment of the 
whole mortgage money and the mortgagoes set up 
a deed of further charge, which, however, was held 
to be a simple money bond: 

Held, that the plaintiffs were entitled to redeem 
the property purchased by them on.payment of the 
whole mortgage consideration and without paying 
the amount of the bond. [p. 701, col. 1.] 

Ram Adhin Misra v. Sitla Bakhsh Singh, 25 Ind. 
Cas, 995; 17 О. С, 303, referred to. 


Appeal from the decree of the District 
Judge, Hardoi, dated the 7th August 1914, 
reversing the order of the Munsif, Sandila, 
dated the 1st July 1914. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Mr. A. P. Sm and Babul Hari Kishen 
Dhaon, for Respondents Nos. 1 and 2. 


JUDGMENT. —Chei Singh owned a share 
of 2 diswis 10 biswansis in  Husainpur 
Samhoura and a share of 2 biswas 10 
biswansts in Barkharia. On 28th November 
1890 he mortgaged with possession a share 
of 1 béswa 5 biswanszs in Husainpur Samhoura 
and а share of 1 biswa 5 biswansis in 
Barkharia to Bhikham Singh and Narpat 
Singh, the sons of Bhup Singh, for 
Ез. 1,000. On the 9th February 1899 he 
mortgaged with possession the remaining 
Share of 1 biswa 5 Uiswansis in Husainpur 


Samhoura and the remaining share of 1 
biswa 5 biswansts in Barkharia to Kundan 
Singh for Rs. 1,300. In 1908 Chet 


Singh sold to Paran Singh, Lochan Singh, 
and Tiloki the whole of his share in 
Husainpur Samhoura, and the half share 
in Barkharia which he had mortgaged to 
Kundan Singh. Sometime between 1908 
and 1914 the mortgage of Kundan Singh 
was redeemed by the purchasers of the 
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equity of redemption. In 1914 Puran 
Singh and Lochan alone sued (joining 
Tiloki’s representative asa defendant) to 


redeem the mortgage of 1890 offering to 


pay the full amount of Rs. 1,000. It 
is to be noted that, as they had not 
purchased the equity of redemption 


over the share of 1 biswa 5 biswansis in 
Barkharia, they could only  redeom the 
share in Husainpur Samhoura for themselves 
and the share in Barkharia on behalf of Chet 
Singh, who has not parted with the right 
.of equity of redemption over the share 
in Barkharia mortgaged by the deed of 
189). The mortgagees set up an alleged 
deed of further charge dated 9th January 
1891 for Rs, 200. 

The suit was dismissed by the Munsif, 
but decreed by the District Judge, who 
allowed redemption on the payment of 
Rs. 1,000 due under the mortgage of 
1890 and a further amount due under 
the deed of 9th January 1591. 


I have heard arguments and examined 


the deeds. I do not interpret the deed 
'of 9th January 1891 to be a deed of 
true hypothecation. І consider that it is 


not a deed of true hypothecation of the 
property originally mortgaged, and in the 
circumstances there can be no consolidation. 
An equity no doubt might exist between 
Chet Singh and the holder of the deed, 
but that would be a matter of personal 
obligation that could ‘estop Chet Singh 
from exercising the redemption over the 
share of Barkharia until he had satisfied 
the amount due on the deed. There is no 
equity between the holders of the deed 
and subsequent transferees for value. I 
am supported in this viaw by the view that 
1 took in the case of Ram Adhin Misra 
v. Sitla' Bakhsh Singh (1). Some difficulty 
might have arisen owing to the fact that 
the plaintiffs-appellants sued to redeem 
the whole of the mortgaged property sesking 
to obtain the share in Husainpur Samhoura 
for themselves and the share in Barkharia 
on behalf of Chet Singh. But that diffisulty 
has been removed by the fact that their 
learned Counsel in this Court has agreed to 
the passing of a decree allowing redemption 
of the share in Husainpur Samhoura only. 


(1) 25 Ind, Cas, 905; 17 О. C. 303. 
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I have to note that the appellants are not 
proved to have made any tender. ~- 
I, therefore, allow this appeal in part. 1 
direot that, if the appellants pay the sum 
of Rs. 1,000 and costs of the first Court into 
the Munsif’s Court on or before the 31st 
May 1916, they shall be allowed to obtain pos- 
session by redemption of 1 bzswa 5 biswansis 
Share in Husainpur Samhoura. They have, 
I understand, already deposited Rs.: 1,000 
in Court out of which Rs. 68 have been 
withdrawn in attachment of a .decree. IL 
will only be necessary for them to add to the 
sum of Rs, 932 Rs. 68 and the amount of 
the costs incurred in the first Court. The 
contesting respondents will pay their own 
costs and those of the appellants inthe Court 

of the District Judge and in this Court. 


Appeal partly allowed. 


PRIVY COUNCIL. 
APPEAL FROM ALLAHABAD Higa Covrt. 
June 2, 1916. 
Present: —Lord Atkinson, Lord Parker of 
- Waddington, Sir John Edge and 
Mr. Ameer Ali. 
Musammat MAQBUL FATIMA AND OTHERS 
— APPELLANTS 
versus 
AMIR HASAN KHAN AND OTHSERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 18 ~ 
Judgment of Court in British India, whether can 
operate as Res judicata in Court of Native State— 
Injunction, suit for— Foreign judgment, effect of. 

The plaintiff sued the defendant for a declaration 
that a judgment obtained between the parties in 
British India would operate as ves judicata even in 
a Native State and prayed that the defendant be 
restrained by a perpetual injunction from con- 
tinuing his suit against the plaintiff in the Native 
State: 

Held, that, as the Court in British India was 
not competent to try the suit in respect of the 
prop?rty which was situated in the Native State, 
the judgment of the Joart in British India could 
поб operate as ves judicat in the Court of the 
Native State within the meaning of section 11 of 
the Civil Procedure Code. 

А foreign judgment has no force or authority as 
such in British India. A foreign judgment may 
give a cause of action and а suit may be based upon 
itto obtain the same relief аз was given in the . 
foreign judgment. 
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It is only in proceedings based upon foreign judg- 
ments that the question of effect of the foreign 
judgment oan properly arise. 

Appeal heard ex parie from a judgment 
aud deeree of the High Court, Allahabad, 
dated June 30, 1914, reported as 25 Ind. Cas. 
198, affirming w judgment and decree of the 
Court of the Subordinate Judge, Bareilly, 
dated November 3, 1913. . 


FACTS -—One Altaf Ali was sued by his 
wife for dower and by his daughter Maqbul 
“Fatima for cash and ornaments. The 
arbitrators to whom the matter was referred 
decided in favour of the wife and the 
daughter, allowing Altaf Ali a certain sum 
for maintenance. The properties which 
were awarded were partly situated in Bareilly 
aud partly in Rampur State. On her 
father’s death Maqbul Fatima instituted a 
suit inter айа for a declaration that she was 
the sole heir of her father under the Shia Law, 
and obtained a judgment of the Subordinate 
Court which was confirmed on appeal by the 
High Court. The respondents then instituted 
a suit in the Court of the Rampur State in 
respect of properties situated there, stating 
that the late Altaf Ali was а Sunni and not 
a Shia and that, therefore, they- were entitled 
toa certain share as asabas. In order to 
restrain them from prosecuting their suit, 
` Maqbul Fatima brought the present suit 
which was decided against her by the 
Subordinate Court and confirmed by the 
_High Court. An appeal was then preferred 
before the Judicial Committee. 

Sir R. Finlay, K. O., and Mr, E. B. Raikes, 
‘for the Appellants.— No one possessed a right 
to harass other people in other parts when 
the parties were domiciled in India (British), 
. [Lorp Равкев. — Бев judicata is an estoppel. 
-It is not pleaded in the plaint.] 

An English Court has power to restrain 
British subjects from taking steps in other 
Courts. 

[Lorn Parger.—Only where it has jurisdic- 
tion to do so. Here the British Court has 
no jurisdiction in Rampur. How could any 
-declaration be binding on the Rampur Court? | 


The suit was in Rampur and we wanted 
to restrain the respondents from taking steps 
there. The only point was whether Altaf 
Ali was a Shia or а Sunni, It might be said 


that the judgment was contrary to natural 
justice, | 
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[Loro Parrer.—The question is whether 
the Court which pronounced Altaf Ali to be a 
Shia was a Court of competent jurisdiction. | 

The law was personal. If Altaf Ali was a 
Shia in Bareilly, he was a Shia in Rampur 
and, therefore, no point was to be decided by 
the Rampur Court. Section 56 (5), Specific 
Relief Act, I of 1877, did not apply. 

[Lord Atxinson.—No right to declaration 
because no jurisdiction. | 

[Loro Parxer.—By Rampur Law would 
British Indian judgments be recognised P 
The Courts there might raise all sorts of 
objection. We have disregarded judgments 
of French and Italian Courts on the ground 
that there was no notice. ] 

[Loro Atxtnson.—He says that the law in 
Rampur is the same. | 

There were cases where proceedings were 
restrained-in other Courts where they were 
regarded as inequitable, 

[Lorp Parser.—There the Courts had 
concurrent jurisdiction. There should be no 
litigation twice on the samefacts. They could 

> determine points on which the title depended. 
It was vexatious. 

[Sin "oux Epce.—You want us to hold that 
the findings of the High Court would be 
res judicata in Rampur. | 

If the law of Rampur were not the same, the 
matter would be different butit was not 
suggested. [t would become more vexatious 
if two suits were to run side by side. 

Reference was made to Damodar Gordhan 
v. Deoram. Kanji (1); Lachm? Narain v Raja 
Partab Singh (History of Rampur State) (2); 
Booth v. Lycester (3); Fletcher v, Rodgers (4); 
Carron Iron Оо. v. Maclaren (5); Bunbury v. 
Bunbury(6); Lord Portarlington’s case (7) und 
Hope v. Carnegie (8); Act V of 1908, sections 
11, 18 and 16. 


The respondents did not appear. 

(1) 1 B. 367; 3 Т. А. 102; 1 А. C. 322; 8 Suth. P. C. 
7, 277; 8 Sar. P. О. J. 543; 25 W. R. 261; 1 Ind, Dec. 
(x. 8.) 245 (P. C.) 

(2) 2 À. 1 nt p. 14. 

(3) (1837) 1 Keen, 579; 3 Myl. & Or. 4598 L. J. 
Ch. 49; 4S E. R. 4:0; 44'R. В. 123, 

(4) (1878) 27 W. В. 97. 

(5: (1855) 5 H L C. 416; 24 L. J. Ch. 620; 3 W.R, 
597; 10 E. R. 961; 10. R. R. 229, 

(6) (1839) 1 Beav. 318 at p. 331; 8 L.J. Oh. 297; 
48 E. R. 963; 49 В. В. 373 affirmed 3 Jur. 645 49 R. 
R. 189. 

(7) 3 Myl. & K. 104; 4 L. J, Ch. 241; 41 R. R. 23; 40 
E. R. 40. 

(8) (1886) 1 Ch. App. 320 at рр. 321, 


824; 12 Jur 
(N. s.) 284; 14 L. T. 117; 14 W. R, 489, : 


712 
[10 NUR РНАВІ v, ABDUL GHANI KHAN, 


JUDGMENT.—Their Lordships do mot 
see their way tó reverse the decision ap- 
‘pealed from, and will humbly advise His 
Majesty to dismiss the appeal, Ав the 
respondents have not appeared, there will 
be no order as to costs. 

Appeal dismissed. 


Solicitors for the Appellants: Messre. T, Г. 
Wilson $^ Co. 


PUNJAB CHIEF COURT. 
First Civit, APPEAT No. 1437 or 1915. 
March 27, 1916. 

Present:—Mr. Justice Rattigan. ` 
Musammat NUR BHARI AND OPHERS— 
PLAINTIFFSC— ÁPPELLANTS ` 
versus 
ABDUL GHANI KHAN anv OTHERS— 


DEFENDANTS— RESPONDENTS, 
Custom—Succession—Daughters—Sister and sisters 
son, whether preferred io collaterals in fijth degree — 
, Pathans of Shahabad, Tahsil Thanesar, District Karnal, 

Among Pathans of Shahabad, Tahsil Thanesar, 
District Karnal, there is a tendency to regard 
sisters and sisters’ sons favourably and to prefer 
them to remote collaterals, but they do not exclude 
collaterals of the fifth degree from inheritance.  [p. 
715, col. 1.] 

Obiter dictum.—Among these Pathans the rights 
of daughters are well recognised by custom and 
they and their sons are entitled to succeed in the 
absence of direct male lineal descendants of the 
last male proprietor. [р. 715, col. 1.] 


First appealfrom the decree of the Dis- 
trict Judge, Karnal, dated the 16th February 
1914. 

Messrs. Raghu Nath Rat and Mohsen Shah, 
for the Appellants. 

Mr, Sundar Das, for the Respondents. | 

JUDGMENT.—This is a first appealto the 
Chief Court, preferred upon the authority of 
Messrs. Meugens v. Sutlej Flour Mills, Ferozepore 
(1), from the judgment and decree passed by 
Sardar Ali Hussain Khan, Kazalbash, on 
ihe 16th February 1914 in his then capacity 
of District Judge, Karnal, 

The parties are Pathans of Kasba Shahabad 
in the Thanesar Tahsil of the Karnal District, 
and the property in suit comprises 177 bighas 
4 biswas of land situate in Mauza Shahzad- 


1 


(1) 27 Ind. Cas, 625; 30 P, R. 1916; 42 P. L, R. 1915; 
25 P, W, R. 1915, 
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pur and Mauza Patti Boripur and certain ala 
milkiat rights in land in Mauza Zainpura, 
The parties are admittedly governed by 
custom, and the sole question is whether a 
sister and a sister’s son have the right to suc- 
ceed to the said property intbe presence of the 
deceased proprietor’s agnatic heirs related 
to him in the 5th degree. 


The facts are very simple. The property 
originally belonged to one Ghulam Mustafa 
Khan who died some years ago without issue, 
male or female. After his death his widow 
Musammat Man Bibi succeeded on the usual 
widow’s tenure and died in 1910, whereupon 
plaintiffs (who are Ghulam Mustafa’s sister 
and the son of another sister) and defendants 
(who are his collaterals in the fifth degree) 
both claimed the right to have mutation 
effected in their respective favour. The 
Revenue Authoritiesupheld defendants’ claim 
and mutation was accordingly made in their 
names, with the result that plaintiffs 
instituted the present suit in the Court of the 
then District Judge. The iesarned Judge 
after framing the one issue raised by the 
pleadings, namely, “whether plaintiffs have 
a preferential right to the property left by 
Ghulam Mustafa Khan im the presence of 
his reversionary heirs,” recorded the evidence 
of a few witnesses and then appointed Maulvi 
Abdul Aziz, a local legal practitioner, to 
make в local inquiry as to the custom ob- 
taining among the parties. The Local Com- 
missioner after a thorough inquiry submit- 
ted a lengthy report to the Court and gave 
it as his opinion tbat plaintiffs had failed 
to establish their case. 


The District Judge in а very brief 
and most unsatisfactory judgment simply 
stated that he agreed with the Local Com- 
missioner’s conclusions and gave judgment 
against’ plaintiffs, whose suit was dismissed 
with costs. This judgment is not of the 
slightest assistance to an Appellate Court, 
No attempt is made to deal with the evidence 
or to criticise the instances which plaintiffs 
adduced in support of their contentions, with 
the result that an appeal which ought in the 
ordinary course to have oecupied not more 
than оре or two hours of this Court’s 
time, has taken the whole of a day’s hear- 
ing. I regret to say that I have rarely met 
with a case where the Court has, in а 
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Buit of importance, so entirely failed 
to doits duty, and I am not surprised 
that the appellants have taken grave 


objection to the District Judge’s procedure. 
They were'entitled to expect from him an 


independent judgment giving reasons 
for refusing to accept the instances 
which: they endeavoured to prove, not’ 


merely by oral evidence but also by the 
production of mutation entries and copies 
of judgments delivered in earlier cases. But 
so far from giving any such reasons, the Dis- 
trict Judge has absolutely ignored the whole 
of this documentary evidence and has merely 
remarked that he agrees entirely with the 
Това] Commissioner. A judgment of this kind 
is obviously worthless and had it not been 
for the fact that the District Judge who 
delivered it has since been transferred to 
another part of the Province, I should have 
ordered the record to be returned to him 
with a direction that he should write a judg- 
ment in accordance with law. БА 

In tle cirenmstances I have heard the 
appeal argued in elaborate detail and have 
endeavoured to make myself fully acquainted 
with the whole of the evidence, oral and 
documentary. I ‘have also carefully consider- 
ed the report of the Local Commissioner. 


In a case of this kind where the plaint- 
iffs are the sister and the son of another 
Sister of the late male proprietor and are 
seeking to recover land from that proprietor's 
collaterals in the fifth degree, in whose 
favour mutation has been effected, the burden 
of proof is clearly upon them to establish 
affirmatively the special custom by which 

_they are entitled to succeed in preference 
‚ to those collaterals. The ordinary rule of 
Customary Law prevailing among agricultural 
tribes of this Province is thata sister and 
her issue are excluded from. the inherit- 


ance (see Digest of Customary Law, para- 
graph 24), and the general custom pre- 
vailing in Delhi, Rohtak, Gurgaon and 


Karnal Districts is against even the right 
of a daughter to sueceed (see Tribal Law, 
pages 131, 133; Customary Law of the 
Panipat Tahsil and Karnal Pargana, Karnal 
District, 1910, at page 19). 

In the present case plaintiffs have ad- 
duced a considerable number of instances 
which tend to show that Pathans of Kasba 
Shahabad recognise daughters as heirs and 
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it may be that such is their custom. But 
assuming this to be so,I cannot agree that 
these instances materially support plaintiffs’ 
case, for, as observed by Clark, C. J., in 
delivering the: judgment of the Full Bench 
reported as Hamira v. Ram Singh (9), "In 
no system of law, that we are aware of, are 
the claims of daughters and sisters placed 
on thej same footing, and we cannot 
imagine that the agriculturists of this Pro- 
vinee by a subtle train of reasoning would 
ever put them on the same footing.” 

It seems to me, therefore, that for the 
purposes of the present case all instances re- 
lating to the succession of daughters are 
beside the point and irrelevant, and I do 
not propose to diseuss them. Nor again 
can Iattach any value tothe broad, general 
Statements made by witnesses who endeavour 
to assisb the party by whom they are called 
by asserting general rules of succession but 
are unable to refer to precedents in 
support of their assertions. Evidence of 
this nature (if it can be dignified by the 
name of evidence) is of no value and is easily 
procurable. | 

The réal question in the case is whether ` 
plaintiffs have been able to establish any 
definite instance of a sister of the late male 
owner succeeding to his land in the pre. 
sence, and to the prejudice, and without 
the consent, of his collaterals. In support 
of their case plaintiffs rely upon (1) six 


mutation entries, (2) four judicial decisions, 


and (3).some 30 instances given by wit- 
nesses in Court or before the Local Com- 
missioner. I have carefully scrutinized all 
these precedents and, in my opinion, they 
are quite insufficient to prove the special cus- 
tom set up. 


(1) As regards the mutation entries, the first 
(mutation No. 2, dated 26th January 1885) 
goes to show that a son of the sister of the 
widow, Musammat Begam, succeeded to Sher 
Khan’s property. If this instance is correct, 
custom would seem to go much further than 
even plaintiffs contend for and the obvious 
inference is that Sher Khan had no ool. 
laterals living or that they consented to the 
mutation. 

The second is even more peculiar (mnt. 
ation No. 274, dated 19th May 1900), for 


(2) 134 P. R. 1907; 85 P. W. R. 1907; 74 P, L, 
1909 (Y. B.), PME 
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according to it, the inheritance passed on 
Musammat Jhando’s death to the husband 
‘of her sister. The same explanation would 
seem to apply to this instance also. 

The third (mutation No. 467, dated 15th 
June 1905) shows that on the death of Munir 
Khan, his land passed to Musammat Jan Bibi, 
his sister’s daughter. This, so far as it 
goes, is a good instanee as Samand Khan, 
a collateral of the deceased, was alive. The 
pedigree-table, however, shows that Samand 
Khan was childless and it was, therefore, 
probably with his consent that Musammat Jan 
Bibi succeeded. 

The fourth (mutation No. 486, dated 9th 
March 1905) is not in point,as in this case 
the daughters of ‘Ahsan Khan succeeded on 
the death of their mother, Ahsan Khan's 
widow. ; 

The fifth (mutation No. 179, dated 26th 
July 1911) relates to the succession of Sher 
Muhammad оп the death of Musammat 
Aziz Bibi, widow of Nannu Khan. Sher 
Muhammad was according to the entry a 
grandson of Nannu'spaternal aunt and his 
right to succeed was challenged in Court by 
Nannu’s collaterals. The dispute was referred 
to arbitration and settled by an amicable 
arrangement out of Court (see the judg- 
ment of Maulvi Muhammad Bakar, Munsif, 
dated 19th May 1913, hereinafter referred 
to). 


The sixth (mutation No. 77, dated 24th 
December 1903) is not very relevant. Muram- 
mat Hussain Bibi appears to have 
succeeded to the property as the daughter of 
Musammat Begam-un-Nisa, who had herself 
apparently succeeded as the daughter of 
Nathu. On Musammat Hussaini’s deuth the 
property reverted fo thesons of Musammat 
Begam-un-Nisa’s sister, Musammat Hafizan, 
another daughter of Nathu. The instance is 


really one of daughter's sons succeeding, as. 


.Musammat Hafizan’s sons were the sons of 
the last male owner's daughter. 


- 9, The judicial decisions have been analys- 
ed by the LoealCommissioner and do not 
materially support plaintiffs! case. 
Mr. Barkly's judgment, dated 18th 
1863, relates to а case of daughters and 
daughters’ sons. Тһе dispute was referred to 
arbitration and in their award the arbitrators, 
quite irrelevantly, remarked that sisters and 
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sisters! sons succeed by custom immediately 
after brothers and their descendants, It is 
added,however,that no case of a sister’s succes- 
sion has actually oceurred and the inference 
obviously is that the statement in their 
favour was merely a pious opinion on the 
part of the arbitrators. 

The judgment of Maulvi Bahadur Hussain, 
dated 15th May 1884, is in plaintiffs’ 
favour, but its value is mueh detracted 
from by the faet that on appeal ib was 
held that the person who was  con- 
testing the sisters’ rights, one Akbar, was 
in fact not the collateral of the late owner, 
Gul Khan, and, therefore, had no locus батат. 
There was thus no collateral to challenge 
the sisters’ sons’ succession. 

The judgments of Sayad Muhammad 
Bakar, Munsif, (dated 19th May 1913) 
and of Pandit Hari Kishen Kaul, Additional- 
District Judge, (dated 26th January 
1897) were based on compromises arrived 
at by the parties ont of Court, and in the 
first case the collaterals distinctly stated 
that they were settling the dispute merely 
because they were averss to protracting litiga- 
tion with relations. 

3. As to the 30 alleged instances referred 
to by the witnesses, 24 relate to succession 
of daughters and of the remaining 6, one 
(No. 14) is clearly wrong as, according to 
the mutation entry No. 485, dated 9th 
March 1915, Musammat Ziyhuri was succeed- 
ed by the daughters of her late husband, 
Absan Khan. Instance No. 15, if true, 
would show that the sons of Musammat 
Buland Bibi’s sister succeeded on her death 
to property left by her husband, Saadat. 
If so, obviously the collaterals must have 
acquiesced in, or consented to, the succes- 
sion, as custom could hardly be expected 
to recognise a preferential right of succession 
in the widow's sister's sons. 

No. 24 does not tally with No. 15, but 
it is correct so far that according to the 
mutation entry No. 486, Musammat Zahuri 
was sucaseded by Musammat Niaz Bibi 
and Faiz Bibi, though it is (according 
to that entry) wrong in describing these 
ladies as szsters of Ahsan Khan, as they were 
in fact his daughters, 

No. 26 relates to the same family (Ahsan 
Khan) and is easily explainable. Ahsan 
Khan's land went first to his widow 
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Musammat Zahuri, and on her death it passed 
to Ahsan Khan's twodaughters Musammats 
Faiz Bibi and Niaz Bibi. On the death 
of Musammat Niaz Bibi her share in the 
land passed to the sons of her sister Musam- 
mat Faiz Bibi, or in other words, to the 
sons of Ahsan Khan’s other daughter. It 
is true that in instance No. 25 Musummat 
Niaz Bibi is described as the daughter of 
Gabe Khan, but I am of opinion that the 
mutation entry No. 486 is more’ accurate 
in -this respect than the witnesses who de- 
pose to instances Nos. 14 and 25, and that 
in point of fact, Niaz Bibiand Faiz Bibi were 
the daughters of Ahsan Khan, 

No. 26 refers to the succession which is 
the subject-matter of mutation entry No. 2, 
dated 26th January 1905, which I have 
already discussed. 

As regards the remaining two instances 
(numbered 16 and 19 on the Local Com- 
missioner's list) nothing very much 
` seems to be known,’ though it is possible 

that No. 19 relates to the same case as 

mutation entry No. 467, dated 15th June 

1905, with which I have already dealt. 

After fulland careful examination of all 
the instances referred to in the evidence, 
documentary and oral, adduced by plaint- 

iffs, the conclusions at which I arrive are (1) 

that the rights of daughters are -well re- 

cognised by the custom of the parties and 
that they and their sons аге entitled 
to succeed in the absence of direct 
male lineal deseendants of the last male 
` proprietor; (2) that there is a tendency to 
regard sisters and sisters’ sons fayourably 
and to prefer them to remote. collaterals 
as the heirs of such proprietor; but (3) 
that ib has not baen proved that the custom 
of the parties recognises the right of a 
proprietor’s sisters and their sons to succeed 
to his land in preference to collaterals re- 
lated to him in the fifth degree. I must 
accordingly reject this appeal, but in view 
of all the circumstances and of the fact 
that the lower Court has not attempted 
to deal with the case as it should have 
done, I leave the parties to beir their own 
costs throughout. With this modification, 
the appeal is rejected, 

Appeal rejected. 
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BOMBAY HIGH COURT. 

Seconp Civic Appeat No. 542 or 1915. 

. August 4, 1916. 

Present: —Mr. Justice Beaman апа 

Mr. Justice Heaton. 
IBRAHIM BHURA JAMNU —Puarytirs— 
APPELLANT 
CETSUS 

ISA RASUL JAMNU AND ANOTHER— 


. Derenpants— RESPONDENTS, 

Limitation Act (1X of 1908), Sch. I, Arts. 142, 144— 
Adverse possession — Dower, whether can be increased after 
marriage-—Sale in satisfaction of dower-—Consideration 
—Advancement. 

There is nothing to prevent a Muhammadan 
husband increasing the amount of телег (dower), 
at any period after the marriage, beyond that which 
was originally in contemplation. [p. 717, col. 1.] 

In 1898, plaintiff's husband sold two houses to her 
for Rs. 1,700 in satisfaction of her dower, and himself 
continued to reside in one of the houses till his 
death in 1911. After his death the defendants, his son 
and another wife, took forcible possession of the honse, 
and plaintiff's suit to recover possession of it was 
dismissed on the ground that the deed of sale was 
without consideration and that the suit was barred 
by time: 

Held, (1) that the deed in question, being in reality 
a gift in consideration of marriage, was a deed of 
advancement and did not require any money con- 
sideration to support it; [p. 716, col. 1; p. 718, col. 2.7 

(2) that the husband's residence in the house from 
1898 to 1911 was permissive andon behalf of the 
plaintiff; so that no question of adverse possession 
could arise. [р. 717, col. 2; р 719, col. 1.] i 


“Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No, 190 
of 1918, confirming the deeree passed by the 
Subordinate Judge, Gochra, in Civil Suit 
No. 48 of 1912, 

Mr. G. N. Thakor, for the Appellant. 
Mr. T. R Desai, for the Respondents. 


JUDGMENT. 


Beaman, J.— This із a troublesome case, 
because, on a first view, it seems as though 
there are two concurrent findings of fact 
in the Courts below either of which 
would be fatal to the plaintiff's case, 
The first of these is that there was no con- 
sideration for the conyeyance upon which the 
plaintiff relies, bearing date the Z6th February 
1898. But, in our opinion, having regard 
to the true character of the document and 
the relations subsisting between the 
parties thereto, ib stood in no need of 
consideration, and the question thus raised 
and answered as a question of fact, bearing 
троп the operatiyeness of that document 
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in both the Courts below, was & question 
which never should have been raised at 
all. The nominal vendor was the husband 
of the plaintiff and in form he sells two 
houses to his wife for what was then 
owing to heras her meher or dowry. The 
sum thus owing at the time is stated to 
be Rs. 1,700 (babashahi). A document of that 
kind is, on the face of it, a document of 
advancement and needs no consideration, 
It would have been as valid a document 
had there been no reference made to the 
amount of the meher, Had the vendor 
purported -to sell these two houses to his 
wife for а nominal consideration of one 
anna, that would have been perfectly good 
consideration in the eye of law, and 
indeed had no consideration at all been 
expressed, the document would have been 
a perfeetly valid transfer in consideration 
of marriage, for love and affection. Its 
true nature then more clearly appearing to 


be what it really is, a deed of gift, a 
very little examination of the terms 
of the document would have shown to 


the Courts below that no question of 
money consideration ought to have arisen. 
And all documents of this kind being 
made in consideration of marriage, the 
consideration ig not, from the point of view 
of the donee, the money value expressed, 
but the marriage. Here what the vendor 
“says in effect is, ‘in consideration of our 
marriage I desire to give you the equivalent 
of Rs. 1,700 (babashaht) which I should have 
given you before and I give it to you 
in the form of two houses’. No one can 
suppose for a moment that the money 
was to pass first from the husband to 
his wife and then from the wife to the 
_husband as in the case of an ordinary 
‚ sale. Thus it appears to us that the 
whole inquiry into consideration instituted 
at the instance of the defendants in the 
Courts below was entirely irrelevant. And 
the course, of that inquiry was seriously 
deflected by the wrong view of the 
document taken in both the Courts below. 
Thus the plaintiff, being put upon - proof 
of consideration, she, a poor ignorant 
woman and suddenly confronted with a 
document of the year 1886, Exhibit 70 in 
the case, imagined that she was bound to 
give same explanation of that before the 
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Court would accept the later document of 
It is very natural, therefore, that 
She may have committed herself to state- 
ments under examination, which the Trial 
Judge and the Court of First Appeal were 
right in disbelieving. But this does not 
in the least affect our view that primarily 
it was for the Courts to look at the true 
character and legal effect of the document 
itself and so in the first instance properly 
apportioning the burden of proof, if there 
was any burden, they should have next 
given effect to what was and what must 
have been at the time the intention of the 
parties to the document.as expressed upon 
its face. It is to be borne in mind that 
this gift, as I choose to call if, is made 
by the husband in the year 1898 and that 
he survived it for thirteen years. It was 
made by a registered conveyance which 
immediately transferred the ownership of the 
property to the plaintiff, his wife. During the 
whole of that period it'is not suggested that ` 
the donor or vendor made апу attempt to 
revoke the document or have it set agide upon 
auy ground of fraud, riisrepresentation, 
failure of consideration or the like, and it 
is perfectly certain that he could never have 
done so, for the very good reason that it 
jg a document which is in no need of 
consideration at all. It is idle, therefore, to 
say, as was said in the Courts below, that 
it was open to the parties to show that 
the document was hollow and: sham and 
that the vendor or donor never intended 
that it should be acted upon. It has all 
its legal effect from the moment of execu- 
tion and there can, therefore, be no question 
of any intention to act upon or not to act 
upon it later. If this view be correct, 
апа we feel no doubt whatever .but that 
itis, it follows that the finding of fact. 
in both the Courts below that the plaintiff- 
donee or vendee of the document of 1898 
gave го cousideration therefor is a finding 
of fact which is not binding upon us, 
What the Courts evidently meant was that 
all the meher she was entitled to had 
been given to her as far back as 1886, and 
this by the document, Exhibit 70. In the 
first place, that is а consideration which 
does not properly arise in considering the 
effect of a complete document of advance- 
ment of the year 1878. In the next place, if 


. wife 
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` it did arise, it should bs plaih, I think, 
that it carries no weight. For there is 
nothing whatever that I am aware of to 
prevent a Mahomedan husband incraasing 
the amount of meher at any period after 
the marriage, beyond that which was 
originally in contemplation. And ifit be said 
that meher owing by the husband to the 
wife once discharged is thereby finally 
extinguished, I may add that in that 
ease the deed of .1898 shows itself more 
clearly in the light of a purely voluntary 
gift for love and affection. I do not say 
that on an ordinary construction of its 
terms that would be the view we should 
take of it. It appears to us sufficiently 
clear and expressed in itself that the hus- 
band acknowledged that he was under 
some ‘promise or obligation to pay his 
a sum of Rs. 1,700 (babashahi) 
in consideration of her marriage, and what- 
ever. effect is to be given to the earlier 
deed, showing that at one time he had 
entrusted her with ornaments of the 
value of Rs. 1,000 also in consideration 
of marriage, that ‘in itself does not 
appear to be in any way inconsistent with 
the later estimate made by the husband 
himself, of what he at that period still 
considered himself to owe to his wife, in 
consideration of marriage. That is what 
he and he alone should be cognizant of. 
He has recorded it in a registered  in- 
strument and it would be idle to attempt 
:now to substitute the interpretation of 
Courts or the evidence of witnesses for 
an intention locked within the mind of 
an individual, whois now dead and not in 
a pcsition to speak to it himself. Thus 
it is clear that, in his opinion, Rs, 1,700 
(babashahi) being his indebtdness to his 
wife in respect of her marriage in 1898, 
he discharges it by the present of these 
two honses conveyed to her under a register- 
ed instrument. That, I should say, is the 
true construction of tke document and 
sufficiently explains why we do not feel 
ourselves bound by the finding of fact in 
the Courts-below on the point of considera- 
tion as it was presented and understood 
by those learned Judges. 

Next, there isa point of adverse posses- 
sion upon which again there are concurren$ 
findings of fact against the appellant, that 
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is {to say, the learnel Judges believed that 
the facts they found were conclusive against 
her present claim. Now if we look at 
the form of the plaint itself; we see at 
once that it is an extremely crude and in- 
artificial document. What the plaintiff 
Says is that she is the owner of this property 
and that she has bean dispossessed of it, 
somewhere їп November 1911, shortly 
after her husband's death, by the defendants. 
In that form the suit appears to be а 
suit governed hy Article 142 of the Schedule 
to the Indian Limitation Act, and in all 
cases of that kind the onus falls first upon 
the plaintiff alleging dispossession and by 
implication, therefore, possession, to prove 
possession within the statutory period. 
But if we look to what was evidently the 
plaintiffs real meaning, taking the whole 
of her plaint in connection with the document 
of 1898  annexed thereto, I think it is 
perfectly clear that every fact, found asa 
fact and rigorously separated from mixed 
inference, is entirely consistent with the 
plaintiff’s allegations throughout. She has 
contended that under the deed of 1898 her 
husband sold to her, or gave to her, as I 
prefer to say, both his residential houses 
Nos, 603 and 604 standing side by side, 
and that from that time onwards until 
1911 she had the use and enjoyment of 
both of them. It is common ground that 
she has resided in house No. 604 and the 
finding of fact in both Courts—if indeed 
the Court of Appeal directed its attention 
to this point, which I doubt—is that the 
plaintiffs husband Rasul resided in house 
No. 603 up to his death. Now we think 
it would be no violent presumption upon 
that finding of fact, having regard to the 
relationship existing between Rasul and 
the plaintiff, to hold that such residence 
by Rasul was permissive by and on behalf 
of the plaintiff, and if that was so, then 
indeed she would prove her ownership by 
the deed of 1898 and thereafter constractive 
possession hy the permissive residence of 
her husband Rasul in that house up to his 
death in 1911. Why are we to infer from 
the residence of a Mahcmedan husband in one 
of the two houses owned by his wife with 
whom, as far as this evidence goes we 
must infer, he was on the most affection- 
ate terms, that such residence was adverse 
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te her right over the property? That that 
right existed is proved beyond all doubt 
by the execution cf the conveyance. And 
nothing would be more consistent with nor- 
mal relations in a Mahomedan household 
where the husband had two wives, as Rasul 
had, than that he should have occasionally 
availed himself of the other house for 
residence with his other wife with the 
permission of the plaintiff to whom he had 
given both houses in consideration of mar- 
riage. If then we take this view, while 
adopting every real finding of fact of the 
Courts below, we arrive, without any diffi- 
culty, at this conclusion upon the whole 
case. Whether the plaintiff was evicted 
forcibly as the Courts below have thought, 
she alleged, she was—seems to us a matter 
comparatively unimportant, and yet that is 
the only matter which appears to have 
engaged the attention of. the Appellate 
Judge who disposed of itin a line and a 
half. Upon all the evidence, we think that 
her case throughout was that she never had 
pbysical possession of house No. 603 at all 


inthe sense, I mean, that she ever herself. 


lived therein. Upon this incident of violent 
dispossession, both the lower Courts appear 
to have thought that she said that the 
defendants came to house No. 603 and 
turned herout of it. What she really said 
was something quite different. She said that 
she put her head out of the window of her 
own house No. 604 which is next door to the 
other house and remonstrated with them, 
but without any effect. Now that is entire- 
ly consistent with the view of the case as a 
whole which has commended itself to us, vzz., 
from the execution of the instrument, Exhibit 
69, in this case, until the death of Rasul the 
plaintiff's possession of house No. 603 was 
never ‘more than constructive, although from 
that time until the death of Rasul there was 
no interposed adverse possession of any other 
person. Adopting that view and for the 
reasons which, speaking for myself, I have 
attempted to give in some detail—we are 
of opinion that the materials before us are 
sufficient to enable us to dispose of this case 
without a further remand. 


Before concluding perhaps I may mention 
a preliminary objection taken by Mr. Desai 
on behalf of the defendant to the substitution 
of the present plaintiff, Ibrahim, for the 
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original plaintiff Mariam. We went into 
that with some minuteness in order to be 
satisfied that  Mariam's estate was fully 
represented by ‘the present substituted 
plaintiff, Ibrahim, and we are satisfied that 
Ibrahim is the only surviving son of the 
late Mariam and that there are no. others’ 
who are entitled to share in the representa- 
tion of her estate. We, therefore, thought 
it unnecessary to direct further inquiry into 
this matter although the substitution was 
allowed ex parte. Our conclusion upon the 
whole matter is that the plaintiff’s claim 
has been proved and should now be awarded 
with all costs throughout, 


Heatoy, J.—l agree. It seems to me that 
when you have a document executed and 
registered such as Exbibit 69 in this case, 
there i8 no need to enquire, and itis irrelevant 
to enquire, about the consideration. It is a 
conveyance by a husband to his wife with 
whom he is living and expressed to be on 
account of dower. Itis not a sale in the 
ordinary sense. But it is proved in the 
case that on a previous occasion the wife had 
received Rs. 1,000 of dower or the equivalent 
and that this was the dower fixed as that 
which was to be paid on tke occasion of her 
marriage. But because this had been paid, what 
is there which invalidates the document 
in which the husband conveys the property 
to his wife for a different amount of 
dower? It is quite open to him to do 
so and having done so the conveyance is 
a good conveyance: it is іп substance, 
however you look at it, a deed of gift. 
The only way in which such a document 
can be set aside is by proof of some 
such circumstances as are indicated in section 
53 of the Transfer of Property Act. That, 
indeed was the case set up by the defendants 
in this very suit, That attack admittedly 
fails. So I need say no more about it, 
and that attack having failed, I cannot 
see that there is any merit in what else 
has been urged against the deed. What 
has been urged seems to be inspired by 
some idea, to me rather curious, that 
after a man has duly executed à document 
and had it registered, hecan get rid of 
it by showing that he did not intend 
it. This seems to me to be in law an 
entirely futile method of proceeding. : 

Then as to the point of limitation, I 
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am also in agreement with my learned 
colleague. Had the defendants any real 
case of adverse possession, they ,would, 
it seems to me, have put it forward in 
their pleadings or at any rate have raised 
it in the Trial Court and have directed 
evidence to that point. But the case did 
not proceed on any issue of adverse 
possession. The defendants were content 
to deal with the question of limitation 
as a question involving only Article 142, and 
as my learned colleague has shown, and 
as I entirely agree, Article 142 does not 
bar the plaintiffs claim. It seems to me 
that to allow the defendants now to 
substitute an attack on aground of adverse 
possession— and this would involve a remand 
of the case—would be an indulgence to 
them which is not required either by 
law or by justice. 
So I concur in the order proposed. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREES 
Nos. 8550 anp 4140 or 1913. 

. May 27, 1915. 
Present:—Justice Sir Asutosh Mookerjee, 
Кт., and Mr. Justice Roe. 

KALIM SHEIKH-—DErENDANT— ÁPPELLANT 


versus 
MOCHAM MANDAL— Praintirr— 
RESPONDENT. 


- Forfeiture—Sale of portion of non-transferable осси- 
pancy holding, if creates— Abandonment—Occupancy 
holding, sale of portion of, in execution of money-decree, 
effect of —Estoppel— Limitation Act (IX of 1908), Sch. 
I, Art. 11. 
А. sale, in execution of a decree for money against 
the tenant, of a portion of a non-transferable осеп- 
pancy holding does not cause a forfeiture of the 
tenancy, but so far as the landlord is concerned the 
tenancy continues unaffected, so that he is entitled 
tolook for payment of rent to his recorded tenant, 
[р. 720, col. 1.] Ў 
Where after the sale of a portion of а non-trans- 
ferable occupancy holding in execution of a money- 
decree against the tenant, who took a sub-lease of a 
portion of the land soldfrom the auction-purchaser, the 
plaintiff getting a settlement of the holding from the 
landlord sued to eject theauction-purchaser as a bres- 
passer and obtained a decree against him; bub when 
he attempted to execute the decree the defendant, 
the representative of the original tenant, who was 


А 


INDIAN OASES. 


719 


still in occupation, opposed, with the result that a- 
proceeding under rule 100 of Order XXI, Civil Pro- 
eedure Code, which was thereupon instituted, 
terminated in favour of the defendant on the 26th 
May 1909, whereupon the plaintiff instituted a, suit 
on the 20th September 1911 to recover rent from" 
tho defendant as his under-1raiyat: 

Held, that there was no relationship of landlord 
and tenant between the plaintiff and tho defendant 
and the claim for rent was bound to fail and that 
the landlord was not competent to create a valid 
occupancy holding in favour of the plaintiff by the 
settlement, as there was no abandonment by the 
original tenant nor forfeiture of the original tenancy: 
[p. 720, cols. 1 & 2.] 

Held, also (semble), that the plaintiff's suit, not having 
been brought within one year from the order in the 
proceeding under rale 100 of Order XXI, Civil 
Procedure Code, was barred by limitation under 
Article 11 of the Limitation Act, as the title seb up 
by the defendant in that proceeding must be deemed. 
to have been the right of an occupancy raiyat which 
the plaintiff claimed in the suit and that the defendant 
was not estopped to question the alleged title of the 
plaintiff under the settlement from the landlord, as he 
(the plaintiff) did not claim through the auction.- 
purchaser from whom the defendant got his 
sub-lease. [p. 720, col, 2.] 


Appeals against the decisions of the 
Subordinate Judge, Mymensingh, dated the 
5th June 1913, reversing those of the 
Munsif, Mymensingh, dated the 29th April 
1912. : 

Babu Mahendra Nath Roy, for the Appel- 
lant. 

Babus Kali Kinkar Chuckerbutiy and Gopal 
Ohunder Chuckerbutty, for the Respondent. 

JUDGMENT.—This is an appeal by the 
defendant in a suit for rent. The land in. 
dispute originally belonged to one Golak 
Sheikh. In execution of a decree for money 
obtained against him, one Kissen Singh 
purchased а portion of the holding on the 
28rd March 1904, Thereupon the represen- 
tative of the original tenant took sub-leases 
from the purchaser in respect of а portion 


“only of the land acquired by him, under 


two leases dated the 14th and 19th Febru- 
ary 1905. On the 7th July 1906, the 
plaintiff took a settlement from the superior 
landlord of the disputed land whieh 
constituted the oceupanoy holding of Golak 
Sheikh. He subsequently sued to eject 
Kissen Singh as a trespasser and obtained 
a decree against him on the 14th Febru. 
ary 1908. When he attempted to exe- 
eute this decree, he was opposed by the 
present defendant, the representative of the 
original tenant, who was stil in ocoupation 
of the land. The result was a proceeding 
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under rule 100 of Order XXI of the Civil 
Procedure Code, which terminated in favour 
of the objector on the 25th May 1909. 
This, suit was instituted on the 20th Septem- 
ber 1911 to enable the plaintiff to recover 
rent from the defendant as hia under-rréyat. 
The defendant resists the claim on the 
ground that the plaintiff has acquired no 
valid title under his settlement from the 
superior landlord and that, in the events 
which have happened, the occupancy hold- 
ing still belongs to him as the representa- 
tive of the original tenant. The Court of 
first instance dismissed the suit. Upon appeal 
the Subordinate Judge has reversed that 
decision. On the present appeal the decree 
of the Subordinate Judge has been assail- 
ed on two grounds; namely, first, that the 
plaintiff has acquired no valid title under 
his settlement from the superior landlord; 
and secondly, that the suit is “barred by 
limitation under Article 11 of the Schedule 
to the Indian Limitation Act. 

As regards the first question, it is clear 
that the plaintiff cannot possibly succeed. 
The effect of the purchase, by Kissen Siugh, 
of a portion of the occupancy holding of 
Golak Sheikh did not cause a forfeiture of 
the tenancy. Thisis settled by a long series 
of decisions of this Court [Kabil Sardar 
v. Ohunder Nath Nag Chowdhry (1); Durga 
Prosad Sen v. Doula Gazee (2); Sheik Gozaffur 
Hossein v. E. Dablish(3) ] and isnow finally cun- 
firmed by a Full Benchin the case of Dayamoyt 
v. Ananda Mohan Roy Ohowdhuri (4). Not- 
withstanding the purchase of a portion of 
the holding by Kissen Singh, the tenancy, 
so far as the superior landlord was con- 
cerned, continued unaffected, and he was 
entitled to look for payment of rent to his 
recorded tenant. There wasalso no abandon- 
ment in fast, because the representative 
of the original tenant has continued in 
actual occupation of the land. This is 


proved conclusively by the circumstance that | 


when the plaintiff endeavoured to execute 
the decree for ejectment against Kissen 
Singh, he was opposed and opposed success- 


(3) 10. W. N. 162.. 
(4) 27 Ind. Cas. 61; 49 С. 172; 200. L. J. 59; 18 
c. W. N. 971 (F. В.). 
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fully by such representative. It follows 
that as the original tenancy still continued, 
the landlord was not competent to creato 
a valid ocenpaney holding in favour of the 
plaintiff by the settlement of the 7th July 
1906. It has been ingeniously argued, how- 
ever, that the defendant is estopped to 
question the title of the plaintiff. The argu- 
ment is that the defendant, after he had, 
on the 14th and 19th- Febrnary 1905 
accepted leases from Kissen Singh, could 
not have contested the title of the latter; 
consequently he cannot question the title of 
the plaintiff. This argument is manifestly ` 
fallacious; for let it be, conceded that the 
defendant could not have contested the 
title of Kissen Singh; but how does that 
avail the plaintif? The. plaintiff does not 
claim through Kissen Singh. He has, on 
the other hand, successfully sued Kissen 
Singh as a trespasser, he has obtained a decree 
for ejectment against him and has actual- 
ly removed him from the land. He cannot 
now turn round and contend that the same 
estoppel which might have been operative 
against defendant in favour of Kissen 
Singh operates in his own favour, though 
he does not acknowledge the title of Kissen 
Singh. Weare of opinion that the defend- . 
ant was competent to question, as he has 
successfully assailed, the alleged title of the 
plaintiff under the settlement from the 
Consequently there is no rela- 
tionship cf landlord and tenant between the 
plaintiff and the defendant, and the claim 
for rent is bound to fail. 


In this view, it is not necessary to dis- 
cuss the second question, namely, whether 
the suitis barred under Article 11 of the 
Schedule to the Indian Limitation Act. But 
it may be observed that the title which 
the defendant sets up is that of an occu- 


. paney raiyat and the only title which the 


plaintiff claims is also that of an occupancy 
raiyat; consequently this must be deemed 
to have been the right set up in the pro- 
ceeding under rule 100 of Order XXI of 
the Code; and the present suit for, cancella. 
tion of that order should have been brought 
within one year from its date; in this view, 
the suit is barred by limitation. 

The true position is that if the plaintiff 
fails on the merits, his suit is also barred 


under Article 11 of the Sehedule to the 
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Limitation Act; if he succeeds on the merits, 
no question of limitation arises. 

The result is that this appeal is allowed, 
the decree of the Sabordinate Judge set 
aside and that of the Court of first instance 
restored with costs in all the Courts. ; 

It is сопсейей that this judgment will 
govern the other appeal (Second Appeal 
No. 4140 of 1913), which is also allowed 
with costs. 


Appeals decreed, 


p CALCUTTA HIGH COURT. 
Seconp Orvir Аррват, No. 750 op 1914. 
July 18, 19 6. 

Present; —Mr. Justice N, R. Chatterjea and 
Mr. Justice Richardson. - 
NABAKUMAR CHAKRABURTTY AND 
ANOTHER —PLAINTIFES— A PPELLANTS 
versus 


Syed ABDUL JABBAR MIAN— 
DEFENDANT— RESPONDENT, 

Bengal Tenancy Act (VIII B C. of 1885), ss.67, 179— 
Permanent mokarari lease—Inferest, covenant for, and 
damages on arrears of rent —Unconscionable bargain— 
Penalty— Court, power of, to grant relief — Contract Act 
(IX of 1812), s. 74. 

Per N.R. Chatterjea, J. (Richardson, J., dissenting). 
—Although the Courts should not lightly interfere 
with contracts between landlords and tenants in 
cases of permanent mokarari leases, a stipulation 
by the tenant to pay interest at 75 per cent., besides 
fall damages, on default of kists is either a penalty 
or an unconscionable bargain and should not be 
allowed to be enforced. [p. 722, col, 2.] 


The Court can grant relief in the exercise of its 
equitable jurisdiction, if the co 
able. [p. 722, col. 1.J 

Althongh section 67 of the Bengal Tenancy Act 
does not control the provisions of section 179 and a 
contract for the payment of interest on arrears of 
rent ata rate, higher than that provided for by 


section 67, entered into by alandlord and a perma- 
nent 


law, 
sideration of the question whether the contract is 
affected by the provisions of law other than the 
Bengal Tenancy Act. [p.721, col. 2; p. 722, col. 1.] 


Kali Nath Sen v. Trailokhya Nath Ray, 26 О, 815; 
C. W. N. 104 and Narendra Kumar Ghose у. Gua 
Chand Poddar, 88 C. 633; 3 O. L. J. 891, referred to. 


Per Richardson, J.—AÀ stipulation by а permanent 


mokarart lessco to pay interest at 75 per cent. and 


damages on account of default of kists i 

в ов а its is nob а 
penalty nor is it Such a contract as ought not to 
be enforced according to its true construction, [p. 


ntractis unconscion- 


724, col. 1.] 
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tenure-holder under him is enforceable by 
yet section 179 does not exclude the con.. 


In enforcing the terms of a contract, creating a 
permanent lease at an invariable rent, the lessee 
is not prima facie entitled to the indulgent con- 
sideration which might be extended to a needy and 
improvident debtor in the clutches of a grasping 
money-lender in cases of money-lending contracts. 
[p. 128, col. 2; p. 724, col. 1.] 

Where the Courts are appealed to merely on the 
ground of some apparent hardship in the contract 
itself, 16 has to be borne іп mind that Courts of 
Equity cannot give relief from a transaction and 
contract merely on the ground that it is a hard 
bargain, except perhaps when the extortion is so 
great js to be of itself evidence of fraud. [р. 728, 
col. 2 


Dahanipal Das v. Raja Maneshar Bakhsh Singh, 88 І. 
A. 118 at p. 127; 4 C. L. J. 1; J M. L. T. 205, 3 A. L. J. 
495; 9 O. С. 188; 8 Bom. L. R. 491; 10 C. W, N. 849; 
16 M. L. J. 292; 28 A. 570 (P. O.), referred to. 

Khagaram Das v. Ram Sankar Das Pramanik, 27 
Ind. Cas. 815; 42 O. 652; 21 C. L. J. 79; 19 С. W. N. 
776; Dhanipal Das v. Raja Maneshar Bukhsh Singh, 88 
I. A. 118а&р. 127; 4C. L. J. 1; 1 M. L. T. 205; 3 A. 
L. J. 495; 9 O. C. 188; 8 Bom. Т. В. 491; 10 О. W. N. 
849; 16 M. L. J. 292; 28 А. 570 (Р. C); Lal Gopal Dutt 
Chowdhry v. Manmatha Lal Dutt Chowdhry, 32 C. 258; 
90. W. N. 175 (F. B.); Kishore Lal Dev v. Adminis- 
trator General of Bengal, 2 С. W. N. 308; Matangini 
Debi v. Mokrura Bibi, 29 C. 674; 5 С. W. N. 438 (F. B.) 
and Raj Narain Mitter v. Panna Chand Singh, 30 C, 
213; 7 C. W. N. 208, referred to. 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Chittagong, 
dated the 13th August 1913, reversing that 
of the Munsif at that place, dated the 22nd 
July 1912. 

Babu Khitish Chandra Sen, for the Ap- 
pellants. Е 

Moulvi Nuruddin Ahmed, for the Respond- 
ent. 

JUDGMENT. 

N. R. Cuatrerses, J.—This appeal arises 
out of a suit for arrears of rent, based upon a 
kabuliyat which provided for the payment 
of interest at the rate of 75 per cent. on 
arrears of rent besides “full damages”, The 
Court of Appeal below held in appeal that 
the stipulation was in the nature of a 
penalty and awarded damages only at 25 
per cent. 

The plaintiff has appealed. to this Court, 
and it is contended on his behalf that as the 
lease isa permanent mokarar? lease, Һе is 
entitled to the interest at 75 per cent. аз 
well as the damages stipulated for. 

It is true section 67 of the Bengal 
Tenancy Act does not control the provisions 
of section 179, and it has been held with 
reference to the provisions of section 179 
that a contract forthe payment cf interest 
on arrears of rent, at a rate higher than that 
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proviaed for by section 67, entered into by 
a landlord and а permanent tenure-holder 
under him is enforceable by law [see 
Matangini Debi v. Mokrura Bibi (1)]. Butall 
that section 179 lays down is that nothing 
in the Bengal Tenaney Act shall be deemed 
io prevent а proprietor or permanent tenure- 
holder from granting a permanent mokarari 
lease on any terms agreed on between 
him and his tenant. That section does not 
exclude the consideration of the question 
whether the contract is affected by the 
provisions of law other than the. Bengal 
Tenancy Act. 


The contract in the present case was 
to pay interest at 75 per cent. besides 
full damages. І think the stipulation was 
by way of penalty and the Court should 
not allow it to be enforced. It is true 
we do not know whether the rent was 
high or low or whether any premium was 
paid at the creation of the tenaney. But 
interest represents compensation for the 
detention of the rent, and the stipulation 
to pay 75 percent. interest plus full damages 
appears rather %o have been intended 
as an effective means of securing punctual 
performance of the contract than represents 
- the damages which the landlord was to 
suffer by reason of non-payment of the 
rent. i 

Although there may be no question of 
payment of higher ' interest on default of 
payment on the due date, the contract, if 
it contains any stipulation by way of 
penalty, may come under section 74 of the 
Contract Act as amended, and in any case 
the Court can grant relief in tho exercise 
of its equitable jurisdiction, if the contract 
is unconscionable. No hard and fast rule 
ean be laid down. as to what is uncons- 
eionable and exorbitant, which must be 
determined with regard to the facts of each 
case. { 


There аге observations in some cases 
to the effect that the rule of law relating 
to hard and unconscionable bargains applies 

_to contracts relating to payment of interest 
between landlord and tenant. See Kak Nath 
Sen v. Tratlokhya Nath Roy (2) and Narenara 


5 C. W. X. 438 (F, BJ), 
; 8 0, W. N. 194. 


` Nos. 1—2». 


Kumar Ghose v. бота Chand Poddar (3), 
It is true the observations are obiter, aš 
the cases related to ordinary raiyats to 
whom the provisions of section 67 of 
the Bengal Tenancy Act are applicable, 
and not cases of permanent mokarari 
lessees who are apparently not considered. 
as requiring any special protection in the 
matter of contracts with their landlords. 
In the first case the rate of interest was 
225 per cent. bat in the second it was 
75 percent., and the learned Judges observ- 
ed that even if it was open to the 
parties to contract themselves out of the 
provisions of section 67, “a contract to pay 
interest at the rate of 75 per cent. for 
arrears of rent payable for the land, for 
which arrears the landlord had good 
security in the holding on which arrears 
area first charge, and which he can recover 
in other ways, was an unconscionable one, 
aud one which should not ba allowed to be 
enforced.” I agree inthe above observations, 
and although the Courts should not lightly 
interfere with contracts between landlords 
and tenants in cases of permanent mokarari 
leases, I think that a stipulation to pay 
interest at 74 per cent. besides full damages 
is an unconscionable one and should not 
be allowed to be enforced. It may be 
mentioned that although the lease in the 
present сазе із а permanent mokararz one, 
it is a lease of only 3 kanis and one ganda 
of land at a rent of Rs, 20 and the terms 
indicate that it was taken for the purposes 
of cultivation. The Court of Appeal below 
has awarded 25 per cent. damages which 
is а reasonable compensation, The appeal. 
is accordingly dismissed. No order as to 
costs, 


RICHARDSON, J.—This second appeal arises 
out of a suit for arrears of rent payable 
in respect of a permanent mokarari tenure. 
The appellants are the plaintiffs, the Тапа. 
lords. The respondent, the defendant No. 6 
in the suit, purchased the tenure ata sale 
held in execution of a previous decree for 
arrears of rent obtained by the landlords 
against his predecessors, the defendants 
The sale wasconfirmed on the 
20th July 1910. The tenure is held under 
a kabuliat executed. in the plaintiffs’ favour 


(3) 33 C. 683; 3 C. L, J. 301. 
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by the original tenants. Under that docu- 
ment rent is payable at the rate of Rs. 20 
per annum in twokists, The default clause 
runs as follows:—“If we fail to pay rent as 
` per kist, you shall be competent to realise 
the claim together with interest on account 
of default of kist at the rate of Rs. 6-4-0 per 
cent. per mensem (75 per cent. per annum) 
and the full amount of damages together 
` with costs in Court...” | 

Part of the arrears claimed fell due 
before the auction sale was confirmed, but 
nothing turns on that because neither the re- 
spondent nor the tenure has been made liable 
for those arrears for which, in accordance with 
the decision in Faez Rahamanv. Ramsukh Bajpat 
(4), the Trial Court made adecree against 
the defendants Nos. 1—5 personally. Against 
that decision no appeal was preferred to 
the Court below. The liability of the 
respondent and of the tenure for the 
subsequent arrears is undisputed. The only 
question is whether the plaintiffs are entitled 
as against the respondent to interest at the 
contract rate, 


On that question the 
Subordinate Judge have taken different 
views. The Munsif allowed the interest 
claimed while the Subordinate Judge sub- 
stituted for interest damagés at 25 per 
cent. on the amount of the claim. His 
reasons for so doing аге loosely stated, 
but he proceeded apparently on the footing 
that intérest at the  contraet rate was 
a penalty. 

Now the explanation to section 74 of 
the Contract Act, “а stipulation for increas- 
ed interest from the date of default may 
be a stipulation by way of penalty,” has 
no application to a case where no interest 
being payable in respect of the period before 
the date of default, interest runs only from 
that date. In Rant Sundar Koer v. Rai Sham 
Kishen (5), the question whether a stipula- 
tion of the latter description might amount 
to a penalty was expressly left undecided by 
the Privy Council. In view, however, of the 
decision of this Court in Khagaram Das v. Ram 
Sankar Das Pramanik 6), it may be conceded 
that such a stipulation may be "a stipulation 

(4) 21 C. 169. 

(5) 34 I. A.O at p. 18; 11 C. W.N. 249; 5 C. L, J. 
106; 4 А. L. J. 100; 17 M. L, J. 43; 9 Bom, L, R, 804; 
2 M. L. T. 75; 34 G. 150. 


Munsif and the 


by way of penalty" under the first part of seo- 
tion 74. But though that .is so, the ques- 
tion in any particular case depends entirely' 
on the circumstances [ibid at page 663* cf. 
Dunlop: Pnsumatice Lyre Company Limited v. 
New Garage and Motor Company, Limited I 
The Indian cases cited were cases be- 
tween money-lenders and their debtors. Ing 
similar case of Dhanipal Das v. Raja Maneshar. 
Bakhsh Singh (8), tha Privy Council made 
thisobservation: “Apart from a recent Statute, . 
an English Court of Equity could not give 
relief from a transaction or contract merely on 
the ground that it was a hard bargain, except. 
perhaps when the extortion is so great as to 
bə of itself evidence of fraud, which is 
not this caso.” The caution so conveyed 
has tobe borne in mind in all cases where 
the Courts are appealed to merely on the 
ground of some apparent hardship in the 
contract itself, In general, evidence of facts 
and circumstances outside the contract is 
necessary to justify interference. In money- 
lending cases, however, while the Act re~ 
ferred to, the English Moneylenders Act (63 
and 64 Vie. Ch. 51),has no precise counter- 
part in Indian Legislation, the case of 
Samuel v. Newbold (9), decided under it; 
may be referred to for the general remark 
made by the Lord Chancellor, Lord Lore- 
burn, that money-lending contracts belong 
бо а class “which peculiarly lend themselves 
to an abuse of power." That is not less true 
in India than in England, and it follows 
naturally that in dealing with such cons 
tracts tbe Courts are more disposed to re- 
gard an apparently oppressive stipulation. 
for interest as a penalty or to find ground 
for equitable relief under sections 16 and 
19А of the Contract Act. The contract 
which has given rise to this appeal cannot’ 
be approached from the same standpoint. 
It is a permanent lease at an invariable 
rent and the lessee is not prima facie entitled 
to the indulgent consideration which might’ 


be extended to a needy and improvident 
(6) 27 Ind. Cas. 815; 42 C. 652; 21 C. L, J. 79; 19 
О. W. N 775. 
- (7) (1915) A. C. 79 at p. 86; 3 Con. І, R. 669. А 
(8) 33 L. A. 118 at p. 127; 4 C. L, J. 1; 1 M.L.T. 205; 
3 A. L. J. 495; 9 О. C. 188; 8 Bom. L. R. 491; 10 O. W. 
N. 849; 16 M. L. J. 292; 28 A. 570 (P. C... 
19) (1906: A, C. 461; 75 L. J. Oh, 705; 95 L. T. 209; 
22 T. L, R. 703. 
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debtor in the clutches of a grasping money- 
lender. Oa the contrary, where a perma- 
nant tenure is concerned, the improvidence 
is open on the side of the grantor, who, 
as the Privy Council have said, parts for 
ever with all his interest in the imorove- 
able value of the lands Í Musammat Brlasmani 
Dasi v. Raja Shes Persad Singh (10)]. 

The Usury Laws Repeal Act (XXVIII of 
1855) enactsthat “inany suit in which interest 
is recoverable, the amount shall be adjudged 
or decreed by the Court at the rate (if any) 
agreed upon by the parties.” Sestion 179 of 
the Bengal Tenancy Act further provides that 

nothing in this Act shall be deemed to 
prevent a proprietor ora holder ofa pər- 
manent tenure in a permanently settled 
area from granting a permanent «okarari 
lease on any terms agreed on between him 
and his tenant.” It may be that these 
provisions must be read subject to the 
power of the Court to intervene under the 
Contract Act, but even so in such a case 
as the present they cannot ba overlooked 
or left out of account. It was for the 
lessee, the respondent, to show circumstances 
whieh would justify au interference with 
the contract into which he entered or rather 
which he deliberately purchased at a Court 
sale. Не has entirely failed, if he ever 
attempted, to discharge this burden. We 
were referred to no materials other than 
the contract itself which would justify even 
a suspicion that the original kabuliut or 
his purchase of the tenure was induced 
by fraud or by any domination of one 
man’s will by that of another. We were 
not told whether any premium was paid 
by the original lessees nor the price at which 
the tenure was knocked down to the respond- 
ent. There is nothing to show whether 
the rent reserved isa high rentor a low 
rent, In my opinion there is no ground for 
saying that the stipulation as to interest 
and damages is a penalty or is otherwise 
one which ought not to be enforced ac- 
cording to ita true construction. The mere 
fact that the interest expressed to be pay- 
able is high, is, in the circumstances, not 
in itself a sufficient ground for relief, 

A diffisulty was raised as to the meaning 
of the. words used. The lessee engages to 

(10) 9 T. A. 33 at p. 40; 5 ©. 661; 110. L. R. 215; 
4 Sar. P. C. J. 825 (P. C). 


pay toterest at the rate spocified and "full 
damages, It was argued that this can 
only mean full damages, because full damages 
must include interest. On this ground, 
it was suggested that the decree of the 
Subordinate Judge .awarding in lieu of 
interest damages at 28 per cent. on the 
amount claimsd might bə supported. But 
under the Usury Act it was open to the 
parties to agree upon the rate of interest 
and the agreed rate is clearly and unequi- 
vocally stated. The parties,in my opinion, 
must be taken to have meant that in addi- 
tion to the interest such damages (if any) 
should be awarded as the law might allow. 
The implication is that the interest was to 
be regarded as part of the substantive con- 
tract between them. If that be so, it is 
difficult to see how the addition of the 
words “and full damages" can cut down 
the rate of interest ог convert into a penalty, 
a stipulation which would not otherwise be 
a penalty. The award of damages is entire- 
ly within the disoretion of the Court. 


Apart from any question of panalty, it is 
settled by the decision of the Full Bench in 
Lal Gopal Dutt Chowdhry v. Manmatha Lal 
Dutt Chowdhry (11) that the purchaser of a 
tenure ata sale in execution of a decree is 
bound by the lease and liable for interest 
at the contract rate. The point there 
decided turned entirely on ‘the Bengal 
Tenancy Act and the report does not state 
what in that case was the contract rate, 
But in several of the cases brought before 
the Full Bench for review interest was 
claimed at the rate of 75 per cent. per 
aunum. It was allowed in’ one case aud 
disallowed in others on grounds unconnected 
with the Contract Act. In Kishore 
Lal Dev v. Administrator-General of Bengal 
(12; interest at that rate was allowed. 
In Matangini Debi v. Mokrura Bibi (1), 
decided by a Fall Banch, interest was 
allowed at the rate of 37i per cent. per 
annum and in Raj Narain Mitter 
v. Panna Ohand Singh (13), at the 
rate of 80 per cent. per annum. If interest 
at 37$ or 30 per cent. is not unreasonable, 


(11) 820. 258; 9 C. W. N. 175 (К. B.). 
(12) 2 O, W. N. 303. 
(13) 30 C. 213; 7 C. W. N. 203, 
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where is the line to be drawn? Again, 
if interest at the contract rate be disallowed, 
the question apparently will arise every time 
& suit for arrears is brought, what the 
interest or damages should be. 

In the view indicated the appellant 
landlord is entitled to the interest which 
he claims, namely, interest at the contract 
rate. He is not entitled to any further 
damages. 

As, however, my. learned brother is of a 

. different opinion, and as І now understand 
that the same or a similar question has 
been dealt with by him and Mr. Justice 
Sheepshanks in another case decided since 
the present case was argued (Second Appeal 


No. 3957 of 1913). I do not press my 
` view, though Т am not prepared to 
change it. 


The appeal will be dismissed in accord. 
ance with the judgment pronounced by my 
learned brother. 

Appeal dismissed, 
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Present; — Mr. Lindsay, J. C. 

Raja SHAMBHU DAYAL—Duvenpant 

" No, 3—APPELLANT 
versus 


CHANDRA SHEKHAR AND отива 


PrAINTIFFS— RESPONDENTS, 

Pessession, suit for-—Plots im bazar used as sitting 
places for dealers—Bazar included in taluka—Superior 
rights with talukdar— Subordinate rights with plaint- 
affs—Right in nature of franchise acquired by adverse 
possession—Talukdar, position of. 

Certain plots of land situated in a bazar lying 
in a village within а taluka, which had been used 
as sitting places for people who came to sell their 
wares, were seized upon by some of the talukdar’s 
tenants who made erections on them. The plaint- 
iffs sued the tenants for possession of thoso plots 
and demolition of those erections. The tenants 
pleaded the title of the talukdar, and he was, 
therefore, made a party to the snit. His defence 
was that the plaintiffs, not being the proprietors 
of the plots, had no title whatevor to their 
possession. It was found, however, that the plaint- 
iffs had established a subordinate right with regard 
to the bazar, so much so that they were in fact its 
proprietors in all but name: 





“The judgment in this case disposes of three cases 
together, viz., Second Civil Appeals Nos, 228, 234 and 
285 of 1914, —Ed, 
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Held, that the plaintiffs acquired as against the 
talukdar, by along course of adverse possession, t 
vight in the nature of a franchise of carrying on, 
the bazar and of levying dues upon the persons 
using it, a right which became a valuable property,’ 
and that the talukdar could not be allowed to inter." 
fere with the exercise of their rights by the plaintiffs, 
and that the suit must be decreed. [p. 726, col. 2; p. 
727, col. 1.] 


Appeal from the decree of the District 
Judge, Rie Bareli, dated the 27th February 
1914, modifying the order of the Subordinate 
Judge, Rae Bareli,dated the 13th October 
1913. ; 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Mirzá Sam: 
spondents, 


JUDGMENT.—The subject-matter of these 
appeals consists of several small plots of 
land situated in the Kundanganj, Bazar in 
the Rae Bareli district. Admittedly the area 
which iscovərzd by this bazar lies within 
the boundaries of Mauza Karanpur, which is 
included in the taluka of Raja Shambhu 
Dayal, talukdar of Maurawan. The three 
suits were brought by one Ram Narain 
Dubey $o recover possession of the plots 
їп question, the defendants being certain 
tenants of the talukdari and one of the 
defendants being a pro forma party, who was 
alleged to have a joint interest with the 
plaintiffs in a portion of this bazar and who 
was impleaded because of her unwilling- 
ness to join asa plaintiff. Ram Narain died 
after the institntion of the suit and is now 
represented on the rerord by his sons, 
Briefly put the case for the plaintiffs was 
this, namely, that this Kundanganj Bazat 
had been established for many years agu 
by their ancestors, that ever since the 
members of the family had been carrying on 
a bazar upon this area and that they had 
built shops and had received various bazar 
dues and levied other imposts upon persons 
who carried on business in the bazar. It 
was alleged that several of the small plots, 
included in the bazar area plots which were 
used as sitting places for people who came 
to sell their wares, had been seized upon 
by some of talukdar’s tenants-who bad made 
elections on them. The plaintiffs claimed 
that they hada right to recover possession 
of ihese plots and to have the erections 
demolished. As the tenants pleaded the title 
of the ¢alukdar, the latter was made a party 


Ullah Beg, for the Re- 
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and he isthe real contesting defendant in 
all the cases. The position taken up by the 
talukdar has been that the plaintiffs had no 
title whatever to the plots in question. Не 
‚ denied that their ancestors had founded the 
bazar, but admitted that some predecessors 
of the plaintiffs had assisted inthe founda- 
ation of the bazar and had been allowed 
in return for their services to levy certain 
minor dues upon bazar produce. The talukdar 
rested his defence chiefly upon the fact 
that he is the owner of this village of 
Karanpur and it has been claimed on his 
behalf, therefore, that he, being the pro- 
prietor of the plots in question, had the right 
to let them out to his own tenants and that 
the plaintiffs, not having any proprietary 
title, cannot recover possession. 

Both the Courts below have decided against 
the talukdar and the cases have now come up 
in second appeal. The main arzument which 
has been advanced on behalf of the defend- 
ant-appellant is that the Courts below have 
erred in holding that the plaintiffs-respondents 
have proprietary title over this area known 
as the Kundanganj Bazar ard it is contended 
thaton the question of title all three suits 
should have been dismissed. І am not, how. 
ever, prepared to concede thatthe decision 
of these suits must depend upon the pro- 
prietary title to the land in question. In- 
deed it might be conceded in favour of the 
talukdar that the proprietary rights in the 
lands in dispute are with him. In fact 
the learned Counsel who appeared to support 
the cases of the respondents almost went 
that length. Obviously, as was observed 
by the learned District Judge in his judg- 
ment, the title to these plots is prima facie 
with the ¢alukdar, inasmuch as the Kundan- 
кап) Bazar is included in а village which 
forms part of his taluka. The plaintiffs set 
up two sanads which are said to have been 
granted to their predecessors in the nawabi 
time, but these documents of title were found 
by the lower Appellate Court not to be 
proved and in any event they would not help 
the case of the plaintiffs for the purpose of 
proving 9 proprietary title to the land in 
question, for any title which they might have 
conferred was swept away by Lord Canning’s 
proclamation and it is for any person who 
claims proprietary right in Oudh to show 
that he has acquired such rights by grants 
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or purchase since the time the proclamation 
took effect. Ido not think it can be said 
in the present instance that the plaintiffs 
have succeeded in any way in showing that 
they have a proprietary title to the plots in 
dispute but the matter does not end here. 
From the history of this bazar, as ib is 
diselosed in the various doeuments which 
have been produced in evidence, ib appears 
to me to be quite clear that the plaintiffs and 
their co-sharers have established а sub- 
ordinate right with regard to this Kundanganj 
Bazar with which the talukdar cannot now 
be permitted to interfere. The right of carry- 
ing on this bazarand of levying dues upon 
the persons who use it isin the nature ofa 
franchise (‘jus in re aliena’), and it appears to 
me to be quite clear that such a right has 
been acquired as against the falukdar by a 
long course of adverse possession. We find 
in the wajib-ul-arz which was prepared at 
the first Regular Settlement, @ copy of which 
is on the record (Exhibit 5), that this Bazar 
of Kundanganj was first of all established 
in or about the year 1217 Fasli correspond- 
ing to the year 1840. Thearea occupied 
by the bazar is some 31 bighas odd and 
atthe time when the village of Karanpur 
was first being surveyed for Settlement pur- 
poses, a single number 173 was assigned 
to this area. Inthe wajib-ul-arz it is stated 
that the village of Karanpur had been in 
possession of certain shetkhs but became 

incorporated in the taluka in or about the 
year 1248 Fasli. When the first Summary: 
Settlement was made after the annevxation, it 

is proved that the engagement was taken 
from two persons one of whom was Tika 
Ram Dubey. an ancestor of the plaintiffs. 
This Summary Settlement is recorded to have 

been made because the  £alukdar had 
absconded. When the second Summary Settle- 

ment was made, Tika Ram Dabey and his 
co-sharer, a chauhan named Har Bakhsh, 

were ousted and the settlement was made 

with the talukdar. The village I may note 
is held in Permanent Settlement by the 

talukdar. Further particulars relating to 

the bazar are to be fonnd in another extract 

from the waitb-ul-arz, which is upon the 

record and marked Exhibit 6. It is there 
set out that а bazar is carried on in Kandan- 

ganj and that a sarat has also been built 

inthe bazar. It is further stated that no 
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fixed sums are payable to the £alukdar on 
account of the bazar and the saraz, but that 
the Dubeys of Dulampur have a right to 
collect octroi on vegetables which are brought 
‘into the’ bazar for sale and it is stated 
distinctly that the descendants of these 
"Dubeys who wére in existence atthe time 
the wajib-ul-arz was drawn up levied these 
dues. The bazar has grown а great deal 
‘since the time of the first Regular Settlement, 
as is apparent from some remarks which were 
recorded by Mr. Fremantle, the Séttlement 
Officer who carried out the last Settlement 
of Karanpur. He describes the bazar as 
being a flourishing bazar which had been 
originated by the Dubeys of Dulampur. There 
is, of course, evidence on the record to show 
that the right to carry on this bazar has 
become valuable property, for we have docu- 
mentary proof of the fact that on two acca- 
sions shares of the right to carry on this bazar 
had been sold within fairly recent times in 
execution of decrees. On each occasion 
cousiderable sum of money was realised by 
sale of the shares and itisalso a noteworthy 
fact that on each of these occasions the 
tülukdar through his servants or agents 
made an attempt to buy the shares in for his 
own use. 
in the present suits has admitted that the 
purchase which she had made was made 
benamz for the talukdar. It is useless now to 
- refer to the language of the wzjib-ul-arz and 
to seek by that language to limit the right 
of the plaintiffs to one of merely taking a 
few pies on vegetables which are brought 
for sale. The right is a very: much more 
valuable one than this and the abundant oral 
evidence on the record shows clearly that 
the plaintiffs are in fact proprietors of this 
land in all but name. They have had shops 
built which they let out to tenants. They 
have collected bazar dues and rents, 
planted trees and done other acts which 
amounted to much more than the exercise 
ofa mere right of levying octroi taxes on 
vegetables brought for sale. The situation 
is, therefore, quite clear. The plaintiffs and 
. the other persons who are interested in this 
bazar with them have now acquired a right 
` to hold this bazar in the area known as 
Kundanganj and the salukdar cannot be 
allowed to interfere with the exerciye of this 
right. That he has been attempting to do 


Indeed the pro forma defendant . 


so is clear from what happened in these 
cases. He has instigated some of his tenants 
to take possession of some of the small bazar 
plots and to put up erections on them. If 
this sort of things is to be allowed, the rights 
which the plaintiffs and their co-sharers 
have acquired by long adverse possession 
would soon disappear. I have no doubt, 
therefore, that the claim of the plaintiffs was 
rightly decreed by the Courts below and I 
dismiss all these three appeals with costs. 


Appeals dismissed, 


MADRAS HIGH COURT, 
Seconp Crvrr Appeat No. 2091 or 1914. 
April 14, 1916. 

Present:— Justice Sir William Ayling, KT, 
and Mr. Justice Napier. 
TALLAPRAGADA SUBBA ROW AND 
ANOTHER — PLAINTIFFS—APPELLANT3 
versus 
GOPISETTI NARAYANASWAMINAIDU 
GARU, Recsiver, NIDADAVOLE 
ESTATE, NELLORE— DEFENDANT— 
RESPONDENT. 

Madras Estates Land Act (I of 1808), әз. 3 (16), 6 
(6), 50, 55 —Auction-leas2 of lanka landa in an estate— 
Purchase for a. fixed price anl fora certain term —Pur- 
chaser, whether can claim occupancy rights атаја, 
meaning of —Lessee out of possession, right of, to sue for 
patta. ` 

A lanka is land of a variable area. A large part 
of 16 may be washod away by flood, and even if not 
washed away, may become uncultivable by deposit of 
sand. In such & case it will be impossible for the 
Collector to fix a rent conformably to the provisions 
of Chapters ІШ and IV of the Madras Estates Land 
Act. [p. 731, col. 2.] 


A purchaser at an nuction-sale of tho lease of 
lanka lands in an estate, whether called an aradan 
or not, who paysa fixed price and binds himself to 
hold for a specified term before the expiry of which 
he cannot surrender and whois not entitled to 
reduction or remission of rent from any cause, ig 
nob а ryot who can claim permanent occupancy 
rights under the Act. [p. 730, col. 2.] 


` Such a purchaser occupies the position ofa land. 
holder for the period of his leaso, subject to certain 
restrictive covenants, and he is a person entitled to 
collect the rents of that portion ofthe estate leased 
by virtue of a transfer from the owner. Ho is & 
person, therefore, having the qualifications of s 
land-holder and, as such, cannot be a ryot, He is 
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also not a ryot within the moaning of clause 8 (15) 
of the Act because he doesnot pay ront to the 
landlord for the use and occupation of the land for 
the purpose of agriculture. [p. 730, col. 2.] 


Bachu Pervajugar v. Bhogiveddy Subrayadu, 12 Ind. 
Cas. 171; 86 M. 126; (1911) 2 M. W. N. 251; 10 M. L. 
T. 282, roferred to. 

Scope of sections 3 and 6 of the Estates Land Act 
discussed. 

A lease of lands for cultivation is not necessarily 
an ijara. [p. 729, col. 1.] 


Courts should not seize hold of the word ijara 
in a lease and apply a special meaning to it, but they 
must examine the document, see what is the nature 
of the right given to the lessee and on those 
materials decide his rights. [p. 729, col. 2] 

Kvishnasami Pillai у. Vardaraja Ayyangar, 5 М. 
345 at p. 353 (Е. B.); Collector of Tanjore v. Rama- 
samier, З M. 342; Chockalinga Pillai v. Vythealinga 
Pundara Sunnady, 6 M. Н. O. В. 164, referred to. 

Mere possession doos not constitute a holding 


within the meaning of section 50 of the Madras. 


Estates Land Act, and any person who can show 
toa Revenue Court that he basa lawful tenure, 
though out of possession, is entitled to avail himself 
of the provisions of sections 50 and 65 for the 
purpose of getting a patta. [р. 732, col. 1.] 

Second appeal against the decree of the 
District Court, Kistna at Masulipatam, in 
Appeal Suit No. 803 of 1913, preferred 
against that of the Deputy Collector, 
Ellore, in Summary Suit No. 377 of 1912 
(Summary Suit No. 562 of 1911 of Narsapur 
Division). 

Mr. P. Somasundaram, for the Appellants, 

The Advocate-General and Mr. M. Purusho. 
tham Naidu, for the Respondent, 


JUDGMENT. 


AYLING, J.—1 have had the advantage 
‘of perusing the judgment which my learned 
brother is about to deliver; and I agree 
with him in holding that persons possessed 
of an interest in land 
indicated in Exhibit A cannot be regarded 
as "ryoís" entitled to the benefit of see- 
tion 6, clause (1),'of the Madras Estates 
Land Act; and that on this ground the 
suit must fail. 2 

I also agree that appellants are entitled 
to refund of excess Court-fee claimed by 
them. * ` 


Napier, J.— This was a suit under sec- 
iion 55 of the Estates Land Act brought 
against the Receiver of the Nidadavole 
Estate by the two plaintiffs, who were the 
successful bidders at an auction-lease for the 

t enjoyment of Purusbottapalli Lanka for 


of the nature. 


the Faslis 1317 to 1319. The District 
Judge has upheld the decision of the 
Deputy Collector dismissing the suit, the 
reason given by the District Judge being 
that the term arada in section 6, sub- 
section 6, of the Hstates Land Act includes 
a person holding under a lease of this 
nature and- the sub-section prevents such 
a person acquiring the rights of oceupanoy 
conferred on ryots in possession of ryote 
land on the date when the Act came 
into force. , : 


‚ Several points have been argued before 
us for the appellants, the first being that 
in sub-section 6 the words “ijaradar or 
farmer of ren?" must be read as meaning 
the same thing, the latter words being 
only а translation of -the earlier and that 
the plaintiffs in this case are clearly not 
“farmers of rent” and so are not governed 
by the sub-section. Reliance is placed on 
a decision of this Court in Letters Patent 
Appeal No. 360 of 1914.* The language 
used by the Judges does seem to support 
this reading but the dictum is obiter, the 
point not baving been argued. It is next 
contended that in fact an “ijaradar” and “а 
farmer of rent" are identical] phrases. The 
District Judge has held that the word 
REP m M 

#jaradar” has a more extended meaning 
and that it includes а lease-holder like 
the present appellants. He has referred to 
several decisions and the meaning given to 





*Judgment in Letters Patent Appeal No. 360 of 
1914, (Sri Raja Manyam Mahalakshmanma Garu v, 
Nurukonda Ramiah is as follows: — 

Sadasiva Aiyar and Moore, JJ —Though ijaradar 
usually means ‘farmer of rent’ (see clause 6 of 
section 6 of the Estates Land Act), the ijara muchilika 
on which the plaint lands were let to the respond- 
ents in this case was clearly a muchilika executed 
by a cultivating tenant (and not by a farmer of 
revenue) and both parties clearly intended it to he 
treated as such. The word ‘ijara’ seems to have been 
used only to indicate that the landlord claimed a. 
right to change the oultivating tenants and the. 
amount ofrent due to him from time to time. 

On the merits, therefore, the order sought to be 
revised was right and it is unnecessary to decide 
the difficult question whether this Court is an 
Appellate Court over the Civil Tribunals established 
by the Governor-General їп Council under the 
Scheduled Districts Act of 1874 for the Godaveri 
Agency tracts affected by that Act. 

The Letters Patent Appeal is dismissed. Thera: 
will be no order as to costs, 


$ 
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the е "iparadar" in Wilson's Glossary, 
Phillips on "Land Tenures" and Baden 
Powell's "Systems of Land Tenures іп 


British India.” We have examined Ње 
authorities relied on by him but [ do not 
think they support his conclusion. In 
Chockalinga Pillai v. Vytheulinga Pundara 
Sannady (1) the Court had to construe a 
muchiliko which was called ап “ijara 
muchilika”, but it does not purport to 
define what an ara is. In Collector 
of Tanjore v. Towasamier (2) the Chief 
Justice says: “An. ijara’ may mean a lease 
of lands, but it is more frequently used 
as a lease or farm of land revenue, rent 
or other proprietary rights, as distinguished 
from a. paita or a lease of land for cultiva- 
tion”. This is not an authority for the 
proposition that the word “ajara” in the 
Act includes a lease of lands. In Krishna- 
sami Pillai v. Varadaraja Ayyangar 
(3) the Court uses the following language: 

“The term ‘ата? may doubtless be used, 
as is the term thika in Upper India, to 
denote any lease. In Wilson’s Glossary, it 
is defined as a lease or farm of land held 
at a defined rent or revenue whether from 
ь Government direct or from an intermediate 
payer ofiGovernment revenue.... The ijara in 
its special signification is a lease ‘of the rights 
of the Government or of the intermediate 
proprietor between the. Government and 
the cultivator.” I cannot read these words 


as indicating a view of the Court that a. 


lease of lands for cultivation is necessarily 
an ата. But, in my opinion, we have not 
to seize hold of the word jara іп a lease 
and apply a special meaning to it, but to 
examine the document, see what is the 
nature of the right given to the lessee and 
on those materials decide the plaintifi’s 
rights. The provisions of the lease have 
been carefully analysed and the important 
terms extracted in the judgment of the 
‘Deputy Collector. They are to be found on 
page 29 of the record. Не states as fol- 
lows: “The plaintiff’s lease recites circum- 
stances which do not ordinarily find place 
in a jeroyati patta: (1) The tjarcdars are 
not residents of the village, (2) the lanka 


. lessees and that ofan ordinary ryot. 


was leased in an auction and the lessees 
were called djaraders, (3) the rent was a 
lump sum and not so much per acre, (4) 
the land was periodically sold in public 
auction to the highest bidder, (5) the 
ijaradars and the rent changed at the end of 
a lease, (6) the cjaradars had no right to 
relinquish before the expiry of the lease, 
(7) the suit lanka was watched by the 
Estate servants and repaired at great cost, 
(8) the lessee is not entitled to reduction 
or remission of rent from any cause.” These 


` points are correctly stated and are material 


distinctions between the position of these 
I do 
not think it necessary to decide whether these 
lessees are ?jaradars ог nob,nor whether section 
6, sub-section 6, operates to deprive them of 
the rights they claim. I prefer to decide the 
question on the true construction of section 
6, clause (1), read “with the interpretation 
section and other sections of the Act, and the 
broad policy of the Act. The Act was passed 
for the purpose of defining the relations 
between land-holders and their cultivating. 
tenants. Section 6 is the third section in the 
Act defining the relative rights of the parties, 
Under section 4 a landholder is entitled to 
collect rent in respect -of туо land in the 
occupation of a ryot. Under section 5 the 
rent of туо land is made a first charge upon 
the holding. These two sections state the broad 


. rights of the land-holder. Then comes section 


6, which confers a new and important right 
on every ryot. This section provides that 
“ Subject to the provisions of the Act every 
ryot now in possession-or who shall hereafter 
be admitted by a land-holder to possession 
of туой land...sitaated in the estate of such 
land holder, shall have permanent right of 
occupancy: that is to say, that whatever be 
the terms as to period in the patta and muchi- 
lika under which the ryoí was, on the date 
when the Act came into force, holding the 
land, a permanent right of occupancy became 
attached tothat holding whether he himself 
continued to hold it or any other ryot wag 
subsequently admitted subject, of course, to 
the other provisions of the Act, Chapter IV 
makes it clear, what class of persons were to 
be the beneficiaries under the Act, for it 
provides for exchange of  paítas and muchi- 
lukas. These terms were well-known before 
the passing of this Act and are to be foynd iy 
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the Madras Rent Recovery Act, VIII of 1865, 
where they are defined as being the engage- 
ments of the land-holders and the tenants. 
The tenant has now become a ryot and the 
object of section 6 is to give a permanent 
right of occupancy to all tenants, whereas, 
prior to the introduction of the Act, such 
permanent right had been held to exist only 
in cases of long standing occupation for the 
purpose of cultivation. Unless, therefore, 
there is language in the Act which indicates 
persons other than those who pricr tothe Act 
as tenants were exchanging pattas and m uchili- 
kas with their land-holders, I am clear that 
the scheme of the Act must be limited to the 
ordinary cultivating tenants inan estate. 


` I now proceed to analyse section `6, sub- 
section (1). The term “got is defned in 
section 3, sub-section 15, as “a person who 
holds for the purpose of agriculture ryoti 
lànd in an estate, on condition of paying 
io the land-holder the rent which is legally 
due upon it.” This definition requires the 
existence ofa ryot and a land-holder and 
equally requires that the ryot should not 
be а ]land-holder himself. Nowa ‘land- 
holder’ is defined as “a person owning an 
estate or part thereof, and includes every 
person entitled to collect the rents of the 
whole or any portion of the estate by virtue 
of-any transfer from the owner,” etc. It has 
been held in Bachu Perrejagar v. Bhegtreddy 
Subbarayadu (4) that the latter part of this 
sub-section applies to an 2ўатайат and I am of 
opinion that, whether the lessee in this case is 
ап 4jaradar or not, he is “a person entitled to 
collect the rents by virlue of a transfer 
from the owner.” It is admitted that the 
lessees did not cultivate the lands themselves; 
but sub-leased them to cultivating tenants. 
Clause 6 of the lease assumes that the land 
will not be cultivated by the lessee, for it 
provides that "neither you, nor the туо 
` that cultivated it, nor the merchant who 
purchased it, nor any опе else, sball 
remove the tobacco and other produce 
raised on the lanka until the full vara 
amount has been paid to the estate.” The 
Tease, therefore, contemplates the existence 
of троѕ other than the. lessee and 
assumes his right to admit persons for the 


. (4) 12 Ind. Cas, 171; 86 M. 126; (1911) 2 M.W. N. 
251; 10 M, L. Т, 282, 


purpose of cultivation on such terms as to 
rent as he is able to agree on. It is 
obviously intended to put him in the posi- 
iion of the land-holder for the period of his 
lease subject to certain restrictive covenants 
and, in fact, does constitute him a person 
entitled to collect the rents of that portion 
of the estate leased by virtueofa transfer 
from the owner. He is, therefore, in my 
opinion, a person having the qualifications 
of a land holder, and, as such, cannot be a ryof, 

The next question is whether he is 
"a person who holds for the purpose of 
agrieulture on eondition of paying the rent 
whieh is legally due upon it." These words 
require that the person should be one who 
pays rent as defined in the Act. Now rent 
means "what is lawfully payable in money 
orin kind or in both toa land-holder for 
the use or occupation of land in his estate 
for the purpose of agriculture”. Here we get 
the requirement that the rent should be 
paid to aland-holder and the further ге- 
quirement that it is to be paid for the use 
and occupation of land for the purpose of 
agriculture. In one sense, it can be said 
that every person drawing money from a 
cultivated property is receiving money "law- 
fully payable for the use of land for the 
purpese of agriculture.” But it is obviously 
necessary to limit this wide application if 
the Act is to be construed according to 
its true import. If a zemindar granted the 
greater portion of .һів estate on a lease 
for 99 years, that lessee, in one sense of 
the word, might be said to be paying 
money for the use and occupation of lard 
"for the purpose. 0f agriculture" with the 
result that, if that sense were accepted, the 
lessee would be a ryot. It is obvious, 
however, that this can never have been the 
intention of the Legislature, for this 
reason, namely, that there cannot be two 
persons holding the position of ryot in 
respect of the same holding, and if the 
lessee were the ryot the actual cultivating 
tenant could not acquire any permanent 
rights of occupancy, because he would not 
be paying rent to a land-holder but to a 
туо and the whole object of the Act 
would be frustrated. To my mind it 
makes no difference that the lease in this 
case is not for a long period but only 
for three years, [t may be difficult in 
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some cases to say whether a particular 
person is a ryot or mot. But one test can 
be applied from the recognised division of 
the interest in cultivable land into melva- 
ram and kudivaram interests. If on exa- 
mination of the whole facts of a case, 15 
appears clearly that the lessee is interested 
with the cemindar in the melvaram either 
- by having bought it outright from him 
for a term as in the case of a farmer of 
rent, or by having leased it from him, 
he is not paying money for the use of land 
“for the purpose of agriculture”. If, on the 
other hand, he 18 taking from the land its 
kudivaram interest and paying the melvaram 
to the landlord, then, whether he cultivates 
the land himself or is compelled by circum- 
stances to have it cultivated for him, he 
is so paying money for the purpose of 
agriculture. Another test is: that afforded 
by the words “hereafter admitted” by the 
land-holder to possession of а туо land. 
These words clearly have reference to the 
practice in existence at the time of the 
passing of the Act under which the cultivating 
tenants took up lands in the zemindary. 
"The Legislature could not, with reference 
to persons already in possession, use the 
‘phrase "every ryot who has been admitted," 
’ because there were many cases in which 
the possession of the tenant could not be 
shown to have originated by admission, 
this in fact being the special class in 
whom permanent rights of occupancy were 
. held to exist by the decisions of this Court. 
It is, therefore, necessary to use the general 
phrase such as every ryot now in posses- 
sion”, but [ have no doubt that the Legis- 
lature intended that phrase to apply to the 
class of persons who were being admitted to 
' possession, although the circumstances of their 
coming into possession were no longer traceable. 
These considerations apply to all lessees, 
but with regard to the present lessee there 
are special circumstances which stil further 
differentiate the case. How is it possible 
to bring this lessee within the provisions 
for ascertainment of rent? The lease 
terminated a year after the Act came into 


force. If the lessee, is а туо he is entitled 
to the benefit of Chapters III and IV, 
that is to say, he can sue before the 


Collector and have ‘his rent fixed. To 
allow such a proceeding would be to ignore 


the circumstances under which he came into 
possession. The land is put up for auction 
on the express understanding that the rights 
ofthe purchaser were to be limited to a 
period of three years and the price bid by 
the purchaser was`on that basis. Admittedly, 
the owner of the estate contemplated 
resuming his rights at the end of three 
years and, admittedly, the lessee could not 
ba compelled to hold the land for any longer 
period. It is difficult to see on what 
principle it can be suggested that, having 
agreed to pay rent of a rather speculative 
nature for three years, he is entitled to 
hold the land for ever. What rent is he 


to pay? Is this speculative rent which 
was lawfully payable by him at 
the time the Act came into foree to 


be presumed to be “fair and equitable” 
within the meaning of section 28; and 
how is the contrary to be provel? A 
lanka is land of a variable area. Half of 
it may be washed away by a flood. Even 
if not washed away, portions of ib may 
become uneultivable by deposit of sand. 
Is the Collector to fix a rent for a reduced 
cultivable area, or the same area rendered 
less valuable for cultivable purposes, ‘and 
if so, on what basis?. It seems to me 
that this test also is fatal to the contention 
of the plaintiffs in the present case: for 
it is impossible, of course, that anything 
ean ba rent which is not subject to the 


provisions of Chapters IIL and IV. [сап 
See great diffisulty in applying the 
provisions of this Act even to a case 


where lanka land of this description was 
let out ir. parcels tc actual cultivating tenants, 
though I express no final opinion on that 
point. But I am clear that a lessee of 
the character of the present plaintiff is 
not a уор within the meaning ` of the 
Act. Oar attention has been called to-a 
case decided'by this Court, Letters Patent 
Appeal No. 48 of 1916, in which it appears 
to have been held that lessees of this 
character are not farmers of revenue 
but cultivating туз of ry»ti land, In 
that case it is certainly clear that the 
lease was ofa lanka land let in the same 
manner as in the present case. Unfortu- 
nately we have not the advantage of any 
reasoning by which the learned Judges 
arrived at their conclusion and, with great 


739 ` ` INDIAN CASES. ‚ [1915 
BHAGWAN DAS £f, AHMAD JAN. s 


deference, I cannot agree with it. I have OUDH JUDICIAL COMMISSIONER’ S- 


examined the provisions of the Act very COURT. 
carefully and as a result I am bound to First Civin АррвА No. 73 or 1913. 
dissent from that decision. June 7, 1915. 

There remains to consider the point Present:— Mr. Stuart, A. J. О, and ` 
raised by tbe learned Advocate-General Mr. Kanhaiya Taal, A. J. C. 
that the lessee, being out of' possession, Lala BHAGWAN DAS, DECEASED, AND AFTER 
cannot sue for a раѓа. I can: find HIS DEATH HIS ADOPTED SON 
nothing in the Act to support this con- Lala YARATAN DAS—Puaintivr— 
tention. Admittedly the result of his, š APPELLANT 
argument would lead to this, that, if a i versus 


zemindar forcibly ejected a tenant, the Chaudhri AHMAD JAN, DECEASED, AND 
latter would be obliged to go to a Civil arrer BIS DEATH Musammat MASIH-UN- 
Court to recover possession before he can NISA AND OPHERS— DEFENDANTS— 
sue for a palta. Тһе section under which RESPONDENTS. 
а ryot is entitled to demand a patta is Civil Procedure Code (Act V of 1908), s. 64, О. XXI, 
section £0 and the words are "Every Tr. 54, 62, 66—Hncumbrances notified without 
hall b titled t m hi preliminary enquiry, effect of — Sale of property subject 
ryot sha e entwe О 681 upon NIS о Liens—Order passed in course of enquiry by emecut: 
land- holder to grant him a pata." The ing Court as to liens on property attached, whether 
word “туо?? is defined as being "a person conclusive—Auction-purchaser, whether entitled to 
who holds тую land in an estate" and question validity of liens notified on property purchased 
t has h decided by this С t th by him—Estoppel —Attachment of immoveable property, 
it has been decided by this Cour at mere when complete—Alienation during attachment, when 
possession dces not constitute holding. The «oid Notice of attachment to judgment-debtor, essential 
word ‘ ‘holding” implies "tenure! ^, and I have Niles рю eos oe alienation 
made during attachment, effect of —Transfer of Property 
19 заз. are s hai пое Pur i Act (IV of 1882), ss. 74, 10 —Priority — Simple 
а Hevenue tour a e has & Jawil  money-decree, sale of immoveable property in execution 
tenure, is entitled to avail himself of the of — Redemption of prior mortgage by auction-purchaser 
provisions of sections £0 and 55 for the ne км oe T rm 
M тбег ,ruie 66, o e Ciyii Procedure Code 
Eu ud pu в 1 fail å i imposes upon the Court the duty of stating as 
301006: тёаң 9 appear чат s ang. S fairly and accurately as possibic, for the information 
dismissed with costs. The appellants are of would.be purchasers, any encumbrances to which 
. entitled to refund of the amount of the extra the property advertised for sale is liable, with any 


` : : b tbe lower А ]. other things which the Court considers material 
Conrt-fee imposed by . " PS for the purchasers to know in order to judge of the 


Е s А ; 
Jate Court and also that paid in this value and nature of the property. [р. 736, col. );] 

Court. Vide Notification No, 2419 of May 12, An order passed by a Court executing a decree in 

1909, Fert St. (Тестде Gazetle. the course of an enquiry under Order XXI, rule 66, 

$e £7 Civil Procedure Code [ —section 257, Civil Procedure 

Code, 1882], | is not conclusive as between the 


Appeal dismissed. decree-holder or purchaser on the one hand and the 
holder of the encumbrance on tho other. |p. 736, col. 
1.) 


: Shib Kunwar Singh v. Sheo Prasad Singh, 28-A. 418: 
А. W. N. (1906) 68; 3 A. L. J. 200; Abdul Wahid Khan 
у. Nawab Baqar Ali Khan, 10 О. О. 280 and Ram 
^. Kumuw v. Dwarka Parshad, 15 Ind. Cas. 5; 15 O. c. 
° 211, referred to. 

Where a Court without any роке enguiry, 
except from the decree-holder’s Pleader, asto the 
alleged encumbrances on the property attached, and 

- without any notice to the judgmont-debtor, ordered 
the encumbranc:s to be notified, and the sale. 
proclamation mentioned the moneys on them in 
the column of prior encumbrances without a state- 
ment either as to their dates or the persons. to 

vi whom they were dae, and the sale-certificate lumped 
up the entire sum together and described it as an 
encumbrance notiüed at the time of the sale: 

Held, that under the above cirenmstances the 
Court could not be taken to have directed the gale 


^ 
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of the attached property subject to the encum- 
brances notified, in the manner laid down in Order 
XXI, rule 62, Civil Procedure Code ==section 282, 
Civil Procedure Code, 1882. (p. 736, col. 1.3 

Where a sale is not effected subject to a mortgage 
but the mortgage is simply notified at the time of 
the sale, the auction-purchascr is not estopped from 
questioning subsequently the validity of the mort- 
gage. [p. 738, col. 2.] 

Izzat-un-nisa Begum v. Kunwar Partab Singh, З Тад. 
Cas. 798; 31 А. 583; 180. W.N. 1143; 10 C. L. J. 
813; 6 A. L J. 817; 11 Bom. L. Е. 1220; 6 M. L. T. 
277; 19 M. L. J. 682; 96 I. A. 203 (Р. C.), referred to. 

Ram Charan Misir v. Bhagwan Das, 5 Ind. Cas. 
874 7 A. L. J. 199 and Gur Charan Prasad v. Musam- 
mat Bachni, 30 Ind. Cas. 288; 2 О. L. J. 226, dis- 
tinguished from. 

Musammat Jagdei v. Sohan Lal, 28 Ind. Cas. 360; 
2 O. L. J. 14; 5 О. ФА. L. В, 106, followed. 

The object of Order XXI, rule 54, Civil Procedure 
Code [=section 274, Civil Procedure Code (1882)], 
in prescribing particular ways for notifying the 
attachment of immoveable property, being to give 
notice to the judgment-debtor not to alienate the 
property and to the publie not to accept any 
alienation from him, no attachment can bo regarded 
as complete so as to render alienations effected 
during the continuance of the attachment void 
against all claims enforceable under the attachment, 
within the meaning of section 64, Civil Procedure 
Code [=section 276, Civil Procedure Code (1882)], 
unless the attachment is-duly intimated and made 
known in the manner provided by Order XXI, rule 54, 
Civil Procedure Code [=section 274, Civil Procedure 
Code (1882)]. And as between the decroe.holder 
and the auction-purchaser the failure to issue Buch a 
notice may or may not ре а mere irregularity, but 
as between the decree-holder or auction-purcbaser 
on the one hand and an alienee on tho other, different 
equities come into operation if no order is issued to 
the judgment-debtor, prohibiting him from trans- 
ferring the property. [p. 737, col. 1.] 

Ganga Din v, Khushali, 7 А. 702; A. W. N. (1885) 
179, referred to. 

Bipin Bihari Bejali v. Kanti 
Ind. Cas. 715, explained. 

An alienation effected during ап attachment is 
only voidable at the instance of the decree-holder, 
but if the decree-holder does not choose to avoid it, 
and expressly permits it to be notified at the timo 
of the sale, he cannot be allowed subsequently to 
plead its invalidity owing to its having been effectel 
during the attachment. [p. 737, col. 1.] 

A person who purchases the right, title and interest 
of a mortgagor in certain property subject to a prior 
charge, has & right, on payment, to extinguish the 
prior charge or to keep it alive and, іп the absence 
of evidence to the contrary, the presumption is thab 
MUS to keep it alive for his benefit. (p. 739, 
col. 1. 

Gokaldas Gopaldas v. Puranmal Premaukhdas, 10 C. 
1085; 11 I. А. 126; 4 Sar. P. O. J. 543; 8 Ind, Jur. 396; 
5 Ind. Dec. (x. s.) 692 (P. C.); and Mahomed Ibrahim 
Hossein Khan v. Ambika. Pershad Singh 14 Ind. Cas. 
496; 39 0, 527; (1912) M. W. N. 867; 11 M. L. T. 
265; 9 A. L. J. 882; 14. Bom. L. R. 280, 16 C. W. N. 
505i 15 C. L. J. 411; 22 M. L.J. 468; 39 J, A. 68 (P.C), 
referred to. 


Chandra Mandal, 18 
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Sections 74 and 101 of the Transfer of Property 
Асі do not apply бо au auction-purchascr of an 
equity of redemption who, being neither % prior nor x 
subsequent mortgagee, rodeems the property pur- 


chased by him, inasmuch as it must be presumed 


that ho does so simply to protect tho property pur- 
chased by him at auction subject to the liens notified, 
[p. 789, col. 1.] Р 

Ву agrecing to purchase the property burdened by 
the liens notified.in the proclamation of sale, an 
auction-purchaser undertakes to pay all of them if 
they are proved to be valid and enforceable. There- 
fore in discharging some of them, when his duty 
is to discharge all, he cannot be allowed to set up 
his payment of some against his liability to discharge 

he rest. [р. 739, col. 1.] 


Sheikh Muhammad Sadiq v. Ghaus Muhammad, 7 Ind. 
Cas. 200; 88 A. 101; 7 A. L. J. 914; Govindaswamni 
Thevun v. M. Doraiswami Pillai, 6 Ind. Cas. 791; 3b 
М. 119; 20 M. L. J. 380; 8 M. L. T. 182; (1910) M. W. 
М. 390, referred to. 

Appeal from the decree of the Subordi- 
nate Judge, Hardoi, dated the 31st March 
1913. е 


Pandit Gokaran Nath Misra and Babu ` 
Bisheshwar Nath Srivastava, for the Appellant. 


Messrs. Mumtaz Husain and Jagmohan 
Nath Chak, for Respondent No. 2. 


JUDGMENT.—The plaintiff-appellantsued 
in this case for the recovery of money, due 
on a mortgage effected in his favour by 
Ahmad Jan defendant No. 1 on the 23rd July 
1906. The mortgage comprised three 
villages, two of which, Aldaun and Bahadar- 
pur, were situated in District Unao, and the 
third Paharpur was situated in the Hardoi 
District. It was sought to be enforced 
against the village last mentioned, because the 
allegation of the plaintiff was that the other 
two villages had been previously sold in 
execution of a decree in satisfaction of a 
prior mortgage, held by the Bank of Upper 
India, Limited, against Ahmad Jan, Ahmad 
Jan did not oppose the claim. Sheoraj Bali, 
defendant No. 2, who had purchased the 
village Paharpur in execution of a simple 
money-decree held by Raj Kishore against 
Ahmad · Јап, contested the claim on the 
grounds that the said mortgage was collusive 
and fictitious, that it was invalid and 
unenforceable, inasmuch as it had been effect- 
ed during the subsistence of a prior attach- 
ment, obtained by Raj Kishore in execution 
of the decree for money against Ahmad Jan, 
and that the plaintiff was not entitled to 
enforce his lien for anything more than а, 
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proportionate part of the mortgage-money 
against the village Paharpur. He farther 
contended that the plaintiff had entered into 
a private settlement with him prior to the 
suit by which he had agreed to accept 
Rs. 10,00C in full satisfaction of the deed in 
suit, that the plaintiff had noright to withdraw 
from that agreement and that the plaintiff 
could not in any case obtain a decree for sale 
without paying the amount of an inter- 
mediate encumbrance, due to Musammat Ram 
Piari, which the contesting defendant had 
satisfied. 

The plaintiff denied that he had agreed to 
accept Rs. 10,000 in satisfaction of the mort- 
gage in suit ог that his mortgage had been 
executed during the subsistence of a prior 
attachment, and contended in turn that the 
alleged intermediate encumbrance due to 
Musammat Ram Piari was fictitious and 
collusive. Defendant No. 3, Musammat Ram 
Piari, did not’ appear. 


The learned Subordinate Judge found that 
defendant No. 2 had purchased the village 
Paharpur in execution of a simple money- 
decree, subject to the prior mortgage held 
by the plaintiff, and was estopped im conse- 
quence from questioning the validity of that 
mortgage, that the mortgage was executed 
in good faith and for valuable consideration 
and that no mutual settlement of the kind 


alleged by the contesting defendant was 


established. He further found that, though 
the mortgage in suit had been effected during 
the subsistence of a prior attachment, the 
contesting defendant had no right to avail 
himself of sucha plea, that the mortgage- 
deed, executed by Ahmad Jan in favour of 
Musammat Ram Piari, was not collusive or 
fictitious, that the contesting defendant had 
acquired priority by paying the amount due 
to Musammat Ram Piari, and that the plaint- 
iff was entitled to a decree for the entire 
money dueon his mortgage by enforcement 
of his lien against the village Paharpur, 
subject to the mortgage held by Musammat 
Ram Piari dated the 24th February 1906, 
which the contesting defendant had satisfied. 

The plaintiff-appellant impugns the decree, 


so far as it recognises the priority of the’ 


mortguge effected by Ahmad Jan in favour 
of Musammat Ram Piari, on various grounds. 
The defendant-respondent Sheoraj Bali has 
filed cross-objections, impugning the findings 
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of the Court below on the grounds originally 
raised by him in his defence. 

16 appears that Ahmad Jan was the owner 
of the entire villages Aldann, Bahadurpur.. 
and Paharpur, and had mortgaged the same: 
with the Bank of Upper India, Limited, on: 
the llth August 1908. The Bank obtained: 
a decree on the 22nd February 1906 and got. 
two of the villages, Aldaun and Baha- 
durpur, sold by auction on the 20th 
November 1907. Lala Hari Kishen Das 
purchased the former village for Rs. 26,500 
and the latter for Rs. 12,000, and the. 
amount thus realised was applied to the 
payment of the entire decretal money due’ 
to the Bank including sale-fees, leaving a, 
surplus of Rs. 8,960-11-3 at the disposal of: 
the mortgagor or his representatives-in-‘ 
interest. In the meantime Raj Kishore, an 
employee of the Upper India Bank, Limited, 
obtained a simple money-decree against. 
Ahmed Jan for Rs. 2,500 from the Court 
of the Subordinate Judge of Lucknow on the’ 
22nd January 1908 (Exhibit 5). On the 
24th February 1906 a mortgage-deed was: 
executed by Ahmad Jan, hypothecating his 
entire interest in the said villages and a piece, 
of land in Saadatganj in lieu of Rs. 5,000 in, 
favour of Musammat Ram Piari, wife of Babu. 
Kishen Lal, who was then the Sub-Registrar of- 
Lucknow. Ahmad Jan refused to register the’ 
deed and denied having received its considera-. 
tion, but Musammat Ram Piari succeeded in. 
getting the deed compulsorily registered under, 
the provisions of section 62 of the Indian 
Registration Act on the 18th Jaly 1906. 


On the 9th April 1906 Raj Kishore applied. 
to execute his decree by the attachment of. 
Paharpur (Exhibit B 2). On the 10th: 
April 1906 he obtained an order of attaeh-: 
ment (Exhibit B 3), in pursuance of whicha 
warrant of attachment was issued in terms of ' 
section 274 of the old Code of Civil Procedure 
on the same date (Exhibit B 4). The report 
of the attaching officer was that the pro- 
clamation of attachment had been duly 
effected by affixing a copy of warrant on the. 
Court-house and in the office of the Collector. 
as well as оп the property attached, but no 
drummer was available to notify the same by | 
beat of drum (Exhibit B 24). . 

On the 3rd May 1906 Ahmad Jan execut. 
ed a mortgage-deed for Hs. 7,700, hypothe- 
cating the three villages belonging to him, © 
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including Paharpur, which had been 
attached by Raj Kishore, in favour of 
Bhagwan Das, the adoptive father of the 
plaintiff-appellant, and got it registered. 
16 does not appear that Bhagwan Das had 
any notice of the previous attachment, 

` On the 12th June 1906 the attaching 
officer, who had been re-directed to get 


the attachment of Paharpur notified by beat. 


of drum, reported that he got the manadz 
duly effected (Exhibit B 5). Raj Kishore, 
however, did not proceed with the sale of 
the attached property because of certain 
objections which had been raised and allowed 
in the execution proceedings taken out by 
‚ the Bank of Upper India, Limited (Exhibit 
B 9), and permitted his execution pro- 
ceeding to be dismissed on the 16th July 
1006 with an order that the attachment 
was to be maintained intact (Exhibit B 
6). 

Shortly after the dismissal of the above 
execution proceeding, Bhagwan Das lent 
a further sum of Rs, 5,282-1-6 to Ahmad 
Jan who, consolidating that amount with 


the sum secured by the mortgage of the” 


3rd May 1906, executed a mortgage for 
Rs. 18,300 on the 23га July 1906, mortgag- 
ing allthe three villages above mentioned 
(Exhibit 1). 


“On the 22nd March 1907 Raj Kishore 
made afresh application for execution of 
his decree by the sale of village Paharpur, 
alleging that the village had been pre- 
viously attached, and praying that the execu- 
tion proceeding should be continued from 
the point at which it was last stopped 
(Exhibit B 7). The Court proceeded 
with the execution against the village 
without making a fresh attachment and 
after summoning such persons as were 
reported to hold encumbrances of the pro- 
perty attached and ascertaining the amount 
of the previous encumbrances, if any, due 
to them, directed a sum of Rs. 14,934-14-0. 
due to Bhagwan Das and another of 
Rs. 5,000 due to Musammat Ram Piari 
to be notified. The enquiry into the encum- 
brances was obviously made under section 
287 of the old Code of Civil Procedure, 
for, when summoned, Bhagwan Das filed 
a petition purporting to be under that sec- 
tion on the 29th June 1907, saying that he 
held a mortgage dated the 23rd July 1906 
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for Hs. 13,300, carrying interest at 1 per 
cent. per mensem, and asking for time to 
produce the mortgage-deed, which was then 
on the file of another case (Exhibit 
12). He was granted time for the 
purpose and produced the mortgage-deed on 
the 6th July 1907. He claimed that 
Rs. 14,943-14-0 were due to him under it 
and asked that the lien should be notified 
(Exhibit 13). The order passed by the 
Court on that petition did not purport to 
have been passed under section 279 of the 
old Code of Civil Procedure, for it was 
passed on the same date and was couched 
in the following terms: “Babu Zinat Rai 
Pleader for the decree-holder is present. 
On behalf of Bhagwan Das a document has 
been produced with an application. It has 
been returned after perusal. Musammat 
Ram  Piari mortgagee is absent. The 
Pleader for the decree-holder states that 
he has no objection to the notification of 
the mortgage-moneys due to Bhagwan Das 
and Musammat Ram Piari. It is ordered 
that the mortgage-moneys due to! Bhagwan 
Das and Musammat Ram Piari mortgagees 
be notified and the vernacular sale-state- 
ment be prepared and put upon the llth 
July 1907" (Exhibit 14). Ап order 
under section 280 of the old Code of Civil 
Procedure contemplated a previous applica- 
tion either for the release of the mortgaged 
property from attachment or for a direction 
that it should be sold subject to the lien, 
No such application was filed in this case. 
The application of Bhagwan Das dated 
the 29th June 1907 indicates that he ap- 
peared in pursuance of a notice sent to 
him by the Court, asking him to produce 
his mortgage-deed for verification on the 
date .therein mentioned (Exhibit 12), 
He produced the mortgage-deed eventually 
within the time allowed by the Court and 
the order of the Court (which was passed 
without any preliminary enquiry, except 
from the Pleader for the decree-holder, or 
notice to the judgment-debtor) merely meant 
to direct that the mortgages held by 
Bhagwan Das and Musammat Ram Piari 
were to be notified for what they were 
worth. The Pleader for the decree-holder 
stated that Һе had no objection to 
the notification of the liens. He did not ` 


set up any rights under the attachment of 
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the 10th July 1906 in opposition to the 
mortgage effected in favour of Bhagwan Das 
` after an order of attachment in favour of 
his client had been passed. In the pro- 
clamation of sale the mortgage-moneys due 
to Bhagwan Das and Musammat Ram Piari 
were mentioned in the column of prior 
encumbrances (Exhibits 6 to 11), 
without a statement either as to the dates 
of the mortgages or the persons to whom the 
said moneys were due, and in the certificate 
of sale the entire sum was Jumped up 
together and described asa "bar" or encum- 
brance notified at the time of auction (Exhibit 
15). It is impossible from 
circumstances to conclude that the Court 
had directed the sale of the attached pro- 
perty, subject to the liens notified, 
inthe manner laid down in section 282 of 
the old Code of Civil Procedure. Enquiries 
of that character are generally made by the 
Court of itsown motion for the benefit of 
the would-be auction-purchasers. Section 287 
of the old Code of Civil Procedure, which 
corresponded with Order XXI, rule 66, of the 
present Code, imposed upon the Court the 
duty of stating as fairly and accurately as 
possible for the information of the would-be 
purchasers any encumbrances to which the 
property advertised for sale was Hable, with 
any other things which the Court considered 
material-for the purchasers to know in order 
to judge ofthe nature and value of the 
property ; and as pointed out in Shib Kunwar 
Singh v. Sheo Prasad Singh (1), Abdul Wahid 
Khan v. Nawab Bagar Ali Khan (2) and 
Bam Kumar v. Dwarka Parshad (3), an order 
passed by a Court executing a decree in the 
course of such an enquiry is not conclusive as 
between the decree- holder or purchaser on the 
one hand andthe holder of the encumbrance 
on the other.In Jzzat-un-nisa Begam v. Kunwar 
Partab Singh (4), where some property was 
sold subject tu certain encumbrances which 
were subsequently found to be invalid, Lord 
Macnaghten, in delivering the judgment of 
their Lordships of the Privy Council, observ- 


(1) 28 A. 418; A. 'W. N. (1906) 68; 3 A. L. J. 200. 

(2) 10 O. O. 280. 
- (8) 15 Ind. Cas. 8; 15 О. C. 211. 

(4) 3 Ind. Cas. 793; 81 A. 583; 13 С. W. N. 1143; 
- 10 C. L. J. 818; 6 A. L. J. 817; 11 Bom. L. R. 1220;6 
M. L. T. 277; 19 M. L. J. 682; 361, А. 208 (P. С.). 
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ed: "On the sale of property subject to 
encumbrances the vendor gets the price of 
his interest, whatever 16 may be, whether 
the priee be settled by private bargain or 
determined by publie competition, together 
with an indemnity against the encumbrances 
affecting the land. The contract of 
indemnity may be express or implied. If 


the purchaser covenants with the vendor to 


pay the encumbrances, it is still nothing 
more than a contract of indemnity. The 
purchaser takes the property subject to the 
burthen attached to it. If the encum- 
brances turn out tobe invalid, the vendor has 
nothing to complain of. He-has got what 
he bargained for. His indemnity is complete. 
He cannot pick up the burthen of which the 
land is relieved and seize itas his own 
property." The decisions in Ram Charan 
Misir у. Bhagwan Das (5) and Gur Charan 
Prasad v. Musammat Bachni (6) do not apply, 
because in those cases the sales were effected 
subject to mortgages, the equity of redemp- 
tion alone having passed. The rule laid 
down in Musammat Jagdei v. Sohan Lal (7) 
The contesting defend- 
ant is not, therefore, estopped from showing 
the invalidity of the mortgage notified at the 
time of the auction. | 

The grounds upon which the defendant 
seeks to impeach the mortgage in suit are 
two-fold. Inthe first place he alleges that 
the said mortgage was not enforceable 
against him, inasmuchas it had been executed 
during the subsistence of an attachment 
obtained by Raj Kishore in execution of 
whose decree he purchased the property, and 
in the second place, he alleges that the 
mortgage was collusive and without con- 
sideration. It is clear, however, from the 
report of the attaching officer dated the 
J&th April 1906 (Exhibit B 24) that no 
completed attachment had been effected 
within the meaning of sections 274 and 276 
of the old Codeof Civil Procedure when the 
mortgage of the 3rd May 1906 was effected. 
One of the defects, namely, the absence of 
proclamation of the attachment by the beat 
of drum, was removed subsequently on the 


(8) 5 Ind. Cus. 874; 7 А.І, J. 199. 

(6) 30 Ind, Cas. 238; 2 O. L. J. 225. 

(т) 98 Ind. Cas. 360; 5 О. & A. L. R, 106; 2 O. L, J, 
140, А 
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12th June 1906 (Exhibit B 5), but no 
probibitory order as referred to in the first 
paragraph of section 274 of the old Code 
was ever issued and the judgment-debtor had 
no intimation within the meaning-of section 
276 of the Code that he was prohibited from 
transferring or charging the property. The 
order to be issued in cases of attachment of 
immoveable property is given in form No. 
141, Schedule IV, of the Code, and unless 
such an attachment is duly intimated and 
made known in the manner provided by 
section 274, no attachment can be regarded 
as complete so asto render alienations effected 
during the continuance of the attachment 
void against all claims enforceable under the 
attachment. The object of section 274 in 
prescribing particular ways for notifying 
the attachment is, as pointed out by Mahmood, 
J. in Ganga Din v. Khushali (b), to give 
notiee to the judgment-debtor not to alienate 
the property and to the public not to accept 
any alienation from him. 
decree-holder and the auction-purchaser the 
failure to issue such a notice may or may not 
be a mere irregularity, ‘but as between the 
decree-holder or auction-purchaser on the 
one hand and an alienee on the other different 
equities would come into operation, if no pro- 
hibitory order is issued to the judgment- 
debtor, forbidding him from transferring 
the property. The decision in Bipin Bihari 
Bejali v. Kanti Chandra Mandal (9) on which 
the learned Counsel for the defendant relies, 
does not, therefore, apply, and the mortgage 
cannot consequently be regarded as invalid. 
The Pleader for Raj Kishore, moreover, 
admitted the mortgage and informed the 
Court executing the decree that he had no 
objection to its being notified at the time of 
the sale. An alienation effected during an 
attachment is only voidable at the instance 
of the decree-holder. But if the decree- 
holder does not choose to avoid it, 
and expressly permitsit to be notified at 
the time of the sale, he cannot be allowed 
subsequently to plead its invalidity owing to 
its having been effected during attachment. 
The auction-purchaser cannot, therefore, rely 
on the proceedings taken by Raj Kishore in 


(B) 7 A. 702; A. W. N. (1885) 179. 
(9) 18 Tnd. Cas, 715. 
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support of the contention that the mortgage 
was not enforceable against him, 

The mortgage-deed in snit was executed 
in lieu of Rs. 18,300, out of which 
Rs. 7,905-10-6 werecredited towards an earlier 
mortgage-bond dated the 3rd May 1906, 
Ез. 192-4-0 were credited towards interest due 
on certain ornaments pledged, Ra. 765 were 
received in advanze for the costs of execution, 
stamp and registration and for other personal 
expenses,and the balance was paid hefore 
the Sub.Registrar. The previous bond of 
the 3rd May 1906 purported to have been 
executed in lieu of Rs. 7,700, out of which 
Rs. 3,876 were credited towards old debts, 
Rs. 824 were credited towards interest due 
on a pledge of ornaments and otler debts, 
and the balance was paid before the Sub- 
Registrar. Evidence has been adduced to 
prove the execution of the bond in suit and 
the payment of the  consideration-money. 
The earlier bond was returned when the 
bond in suit was executed. Its execution 
isadmitted by Ahmad Jan, who gives evi- 
dence about the manner in which he received 
the consideration-money. Thestatement of 
Ahmad Jan is corroborated by the entries 
in the account-books and there is no reason 
for thinking that either of the said bonds 
was collusive or fictitions or was executed 
to deprive Raj Kishore of his money. 

It is urged on behalf of the defendant that 
the plaintiff had agreed to accept Rs. 10,000 
in full satisfaction of the money due on the 
mortgage in respect of village Paharpur 
prior to the suit. The evidence on that 
point consists of the depositions of the two 
witnesses Sarassuti Prasad and Raj Kishore. 
Sarassuti Prasad states that the plaintiff 
told him that be agreed with Sheoraj Bali to 
release village Paharpur in lieu of Rs. 10,000 
and asked him to prepare a draft to that 
effect and that he prepared a draft which 
was shown to Sheoraj Bali and given ab his 
instance to Gobind Prasad, the treasurer of 
the Upper India Bank, Limited. It does 
not appear why Bhagwan Das selected this 
witness for preparing the draft, for he had 
not written any document at the instance of 
Bhagwan Das before, and if a draft was 
actually prepared, it is surprising that no 
one talked to him about the draft afterwards 
till he was summoned, Raj Kishore, the 
other witness, ія an intimate friend of 
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Sheoraj Bali, and was the holder of the 
decree, in execution of which Sheoraj Bali 
purchased the property in dispute. He is 
probably interested in the case, for he 
admits that he has been looking after the 
management of Paharpur now and then 
and helping Sheoraj Bali in his defence. 
Sheoraj Bali is employed in somé school 
at Unao, and except for ‘some holidays 
when he had been in attendance ab Luck- 
now, Raj Kishore had been attending 
the hearings of the suit since the issues 
were framed, giving instructions for the 
summoning of witnesses and conducting the 
ease on his behalf. The statement of neither 
of these witnesses can be trusted. 

The next question is whether the mort- 
gage-deed executed by Ahmad Jan in 
favour of Musammat Ram Piari ou the 
24th February 1906 was collusive and 
fictitious, and whether Sheoraj Bali was 
entitled to claim priority by reason of his 
having paid the amount due on that mort- 
gage. The cirenmstances in which the 
mortgage-deed in favour of Musammat 
Ram Piari was executed are somewhat 
eurious. It purported to have been executed 


. inlieu of a sum of Hs. 5,000, ont of which 


Rs. 3,000 were left for payment to Jagat 
Narayan on account of a promissory note 
alleged to have been executed by Ahmad 
Jan оп the 8rd October ‘1905, Rs. 1,500 
were credited towards & kundi and Hs. 50 
were taken for the expenses of execution 
and registration. The balance of Rs. 450 
was declared to be payable before the Sub- 
Registrar, but it is admitted that no such 
amount was actually paid. The story of the 
transaction as given by Ahmad Jan is that 
Ram Kishen, brother of Musammat Ram Piari, 
showed him a pachlera and asked him if 
he would like to purcbase it, that he agreed 
to purchase it in lien of Rs. 3,000 and 
executed а promissory note for that sum 
in favour of Jagat Narayan on the under- 
standing that he would have an option to 
return it within two months, if he did not 
approve of it or found it to be not genuine. 
He alleges that he got the pachlara exa- 
mined by experts and found it spurious 
and that he returned it to Ram Kishen but 
that the latter did not give back the pro- 
missory note. In the suit filed by Musammat 
Ram Piari to enforce her mortgage, Ahmad 
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Jan filed a written statement, pleading 
that he had not received any portion of the 
mortgage-money (Exhibit 19), but sub- 
sequently entered into a compromise with 
her on the llth June 1908 under which 
the Bank of Upper India, Limited, was 
exempted from the claim and a decree 
for money was passed against Ahmad Jan 
(Exhibit 21). Musammat Ram Piari sub- 
sequently filed an application for a review 
of judgment on grounds with which we 
are not at present concerned (Exhibit B 


` 83) and obtained the consent of Ahmad 


Jan to the review being granted. A decree 
for sale was accordingly substituted by 
consent in place of the simple money- 
decree previously passed, and a sum of 
Rs. 7,669-10-0 was declared io be due to- 
Musammat Ram Piari on the mortgage 
(Exhibit B 13). "The evidence of Babu 
Baldeo Prasad, who was engaged by. 
Musammat Ram Piari in the review case, 
shows that Ahmad Jan bad consented to 
the review being granted on receiving 
Rs. 500 from Musammat Ram Piari and 
a promise to be paid another sum of 
Rs. £00 after her money was realized, and 
that the object of the promise was to 
enable Musammat Ram Piari to realize 
her money out of the surplus sale-proceeds 


of two of the villages, Aldaun and 
Bahadurpur, which had meanwhile been 
sold in  exesution of the mortgage-decree 


held by the Bank of Upper India, Limited. 
Musammat Ram  Piari applied for the, 
payment of the mortgage-money due to her 
out of the surplus sale-proceeds but was_ 


unsuccessful. It is not disputed that 
Sheoraj Bali paid the money due to 
Musammat Ram Piari on her mortgage 


decree (Vide paragraph 12 of the proceed- 
ings of the 19th June 1912), but it is’ 
contended that the amount he is alleged 
to have paid is incorrect, and that a 
person who has stepped into the shoes of. 
the mortgagor cannot acquire priority by 
virtue of any such payment. Sheoraj Bali 
claims to have paid a sum of Rs. 8,797 
to Musammat Ram Piari, from whom a 
deed of release was obtained by him on 
the 19th June 1911. But his statement 
does not tally with the statement in the 
plaint filed by him on the 31st January 
1912 against Musammat Ram Piari and 
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her husband, Kishun Narayan, їп a suit 
brought by him for the rectification of 
the deed of release, wherein he 
stated that he had paid only Rs. 4,700 
and thatthe remainder was entered in the 
deed of release by fraud. It is unneces- 
sary to determine in this case which of the 
statements made by Sheoraj Bali is correct, 
for he had purchased Paharpur in execution 
of asimple decree for money and was not 
possessed of any interest therein at the 
time of the redemption other than that of 
an owner of the equity of redemption. He 
was neither a subsequent nor a prior mort- 
gagee, and if he redeemed the village 
purchased by him in execution of a simple 
money-decree, he did so to protect the pro- 
perty purchased by him at auction subject 
to the liens notified, and sections 74 and 
101 of the Transfer of Property Act do 
not apply to him. A purchaser .of the 
‘equity of redemption might in certain cir- 
cumstances be permitted to step into the 
shoes of the prior mortgagee, and claim the 
benefit of the payment made by him, but the 
question in each case is one of intention. In 
Gokaldas Gopaldas v. Puranmal Premsukhdas 
(10) and Mahomed Ibrahim Hossein Khan v. 
Ambika Pershad Singh (11), on which re- 
lianee is placed on behalfof the contesting 
defendant, it was held by their Lordships 
.of the Privy Council that a person who 
purchased the right, title and interest of a 
mortgagor in certain property subject to a 
prior charge had a right on payment to 
extinguish the prior charge or to keep it 
alive, and that, in the absence of evidence 
to the contrary, the presumption was that 
he intended to keep it alive for his benefit. 
The terms in which the deed of release is 
couched, however, show that there was no 
intention to keep the charge alive, for it 
declares that the mortgage is extinguished 
by virtue of the payment and that the 
mortgagee will get the decree recorded as 
satisfied (Exhibit B 32). The liens 
of Musammat Ram Piari and the plaintiff 
were, moreover, notified at the time of the 


(10) 10 C. 1085; 11 I. A. 126; 4 Sar. P. С. J. 543; 8 
1nd. Jur. 396; 5 Ind. Dec. (х. s.) 692 (P. C.). 

(11) 14 Ind. Cas. 496; 39 C. 527; (1912) M. W. N. 
867; 11 M. L, T. 265; 9 A. L. J. 332; 14 Bom. L. R. 
280, 16 C. W. N. 505; 15 C. L. J. 411; 22 M. L. J. 408; 
39 1. A. 68 (P. С.). 


INDIAN OABER, I 


789 


auction-sale. By agreeing to purchase the 
property burdened with those liens, the 
auction-purchaser undertook to pay both 
those liens, if they were proved to be valid 
and enforceable. The liens notified must 
naturally have affected the price he paid 
for the property, and in discharging one 
of the liens then notified, when his duty 
was to discharge both, he cannot, as ob- 
served in Muhammad Sadiq v. Ghaus 
Muhammad (19) and Govindaswam? Theran v. 
M. Doraswami Pillai (13), be allowed to set up 
his payment of one against his liability to 
discharge the other. No other pleas are 
pressed. 

The appeal is, therefore, allowed with 
costs here and below. The decree ofthe: 
Court below will be modified so as to ex- 
clude from it that portion which declares 
a prior charge in favour of Sheoraj Bali 
in respect of the mortgage held by Musam- 
mat Ram Piari dated the 24th February 
1903. Тһе contesting defendant’s сговв- 
objections are dismissed with costs and he 
will bear his own costs throughout. 

Appeal allowed, 

(12) 7 Ind. Саз. 200; 93 A. 101; 7 A. L. J. 914. 

(13) 6 Ind. Cas. 781; 34 M. 119; 20 M. L.J. 386; 8 
M. L. T. 132; (1910) M. W. N, 390, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Сїүш АрркАъ No. 119 or 1915. 
January 26, 1916. 

Present: - Mr. Lindsay, J. C. 
BHARAT SINGH.—PLAINTIFF—APPELLANT 
.Фетѕиз 
SURAJ BAKHSH SINGH AND OTHERS-- 


DEFENDANTS- RESPONDENTS. 

Pre-emption, suit for—Sale-deed, price mentioned in, 
whether fixed in good faith—Decree, consent, amount 
of, allowed in sale-deed, effect of. 

Apre-emptor is bound to pay the price set out 
in the sale-deed, unless he can establish some mala 
fides on the part of either the vendor or the 
purchaser. [p. 740, col. 2.] 

For instance, he cannot escape payment of an 
item shown in the deed as being due at the time of 
the sale by the ‘vendors tothe vendee on а com- 
promise-decree not obtained by fraud, although that 
money was not legally recoverable at the time 9 
the suit. [p. 740, col. 2.] 
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Appeal from the decree of the District 
Judge, Sitapur, dated the 18th January 
1915, upholding the order of the Subordinate 
Judge, Sitapur, dated 26th May 1914. 

Babu Bisheshwar Nath Srivastava, for the 
Appellant, 

Pandit Gokaran 
Respondents, 

JUDGMENT.—This is a plaintiff's appeal 
in a pre-emption ense. Tho first, second and 
third defendants in the case sold certain pro- 
perty to the fourth defendant under a deed of 
sale executed on the 15th of March 1913. 
The price which was set out in the sale-deed 
was Rs. 4,0.0 made up'of six separate items, 
& description cf each of whieh was given in 
the sale-deed. One of the items so men- 
“tioned was а sum of Rs. 600, which it was 
said was owing by the vendors to the vendee 
under a decree dated the ldth of August 
1912. The plaintiff claimed to pre-empt on 
a smaller sum than that described in the 
sale-deed, his allegation being that the price 
had not been fixed in good faith. He 
challenged the genuineness of certain of the 
items, amongst others the item of Rs. 600 
of which mention has just been made. The 
lower Appellate Court has found with respect 
to this item that it was a genuine item 
which the vendors owed at the time of the 
transfer to the purchaser. It has, therefore, 
found that the plaintiff-appellant was liable 
to pay this sum. This finding of the learned 
Judge is attacked here in second appeal. 
The history of this item of Rs. 600 is as 
follows. The purchaser in this case beld a 
mortgage on some other property which 
belonged to the vendors. That property 
had also been mortgaged previously to 
another mortgagee. The mortgage which 
the present purchaser held was a mortgage 
with possession, The earlier mortgagee 
brought a suit on his mortgage and obtained 
a decree for sale. The property was 
brought to sale and was purchased by the 
vendee in the present case fora sum of 
Rs. 800. After buying the mortgaged 
property in execution in this way the present 
vendee brought a suit on his own mortgage 
to recover the money which his mortgagors 
owed him. This suit was compromised and 
in accordance with the compromise a decree 
"as passed; Under that decree the vendors 
in the present сазе, who were the mortgagors 


Nath Misra, for the 
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іп that case, were to be allowed іо redeem 
the mortgaged property on payment of 
Rs. 600 owing to the mortgagee and of 
Rs. 800 which he had paid in order to 
purchase the property at the execution-sale. 
In default of payment ofthis sum within 
the time fixed by the decree the then 
mortgagers, who are now the vendors, were 
to be liable to pay asnm of Rs. 600 to the 
plaintiff who was further to be entitled to 
keep the property. The argument for the 
appellant bere is that this sam of Rs. 600 
mentioned in the decree above referred to 
was not a debt which was legally recoverable 
from the then mortgagors (now the vendors). 
The learned Counsel relies upon the provisions 
of section 101 of the Transfer of Property 
Act and points out that when the present 
purchaser bought the property in execution 
of the decree of the prior mortgagee his 
own mortgage-lien on the property became 
extinguished and he, therefore, had no right 
to bring any suit against the then mortgsgors 
to recover the sum of Rs. 600. No doubt 
the plaintiff-appellant is not in any way 
bound by the decree which was passed on ' 
compromise between the present vendors 
and their purchaser. But the question with 
which we are dealing in the present suit is 
whether or not the price mentioned in the 
sale-deed was fixed in good faith. Unless the 
plaintiff can establish that there is any mala 
fides on the part either of the vendors or tha 
purchaser in this transaction, he must pay the 
price which is set outin the deed. There can 
be no question that atthe time this transfer 
was made the vendors were liable in law to 
pay this sum of Rs. 600 to their purchaser, 
That is the effect of the decree which was 
passed by consent and I do not think that 
the pre-emptor can go behind this decree, 
except perhaps for the purpose of showing 
that the decree was obtained by fraud. 
There is no suggestion thatany fraud was 
praetised and there is no reason to suppose 
that at the time when this sale was made 
there was апу idea of praetising fraud 
against the present plaintiff. Further the 
Judge points out that at the time when the 
present purchaser brought the suit on his 
mortgage, even if his mortgage-lien had 
ceased to exist, he entered into a bargain 
with the then mortgagors by which they 
were given a fresh opportunity of redeeming 
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the mortgaged property. They had failed 
to redeem in the suit brought ‘by the first 
mortgagee and, therefore, their. right to 
redeem the property had become extinguished. 
Under the compromise this right was 
‘revived and it seems clear, therefore, that 
there was as between.the parties to that 
Suit a buna fide bargain in which value was 
given.on both sides. However that may be, 
it seems to me quite clear that at the time 
the present sale was made, there was a 
legal obligation upon the vendors to pay to 
the vendee a sum of Rs. 600 by virtue of 
the compromise decree. It cannot, therefore, 
be argued that this sum of Rs. 600 is not 
payable by the plaintiff who seeks pre-emp- 
‘tion. I agree with the view of the case 
taken by the lower Appellate Court and 
dismiss this appeal with costs. 


Appeal dismissed, 


MADRAS HIGH COURT. 
REgrERRED Case No. 3 or 1916. 
August 23, 1916. . 
Present: —Mr. Justice Oldfield and 
Mr. Justice Krishnan. 
VEEYANNA SINA THANA NAVANNA 
CHIDAMBARAM CHETTIAR —PratiNTIFF 
versus 


AYYASAMI THEVAN— DEFENDANT. 

Paper Currency Act (IL of 1910), ss. 26, 27— 
Promissory note puyable on demand to person or bearer 
or order, if illegal amt void—Right of creditor to get 
decree apart from note—Negotiable Instruments Act 
(XXVI of 1881), ss. 1, 19. 

Under section 26 of the Paper Currency Act, Il of 
1910, a promisssory note payable to bearer on demand 
is illegal and void, and no suit can be maintained 
upon the same. [p. 741, col. 2: p. 742, cols. 1 & 2.3 

The fact that the note is made payable to a person 
or bearer or order in the alternative does not affect 
its invalidity. (p. 742, col 2.] 

. Whether the payeo can get и decree for the money 
lent under an obligation apart from the note depends 
upon the existence of a separate obligation and the 
fact, that the loan and the note are contemporaneous 
is nob decisive on the point [р. 742, cols. 1 & 2] 

Shanmugantha Chettiar M. R. P. R. S. v K. Srinivasa 
Atyar, 35 Ind. Cas. 241; (1916) 2 M. W. N. 14; 31 M. 
L, J. 189; 4 L. W. 27; 20 M, L. T. 172, referred to 

Krishnan, J—The provision of penalty in section 
27 of the Paper Currency Act for the transgression of 


LNDIAN CASES. 


741 


the rule in section 26 dogs not cure the invalidity, as an 
instrument the creation of which is prohibited by law 
cannot be held to be valid because thereare also spocific 
penalties attached to its creation. [р. 742, cola. 1 & 2.] 


Case stated under Order XLVI, rule 1, of 
Aet V of 1908 by the Principal District 
"Munsif of Dindigal, in Small Cause Suit 
No. 14 of 1916, in his Letter No. 475 of 1916. 

Messrs. 8. Srinivasa Iysngar, C. S. Venkata 
Ohariar and K. S. Ganapathy Iyer, for the 
Appellant. 

Mr. B. Silarama Row, for the Respond- 
ent, ` : 

` JUDGMENT, 

OLDFIELD, J.—The first question referred to 
us 1з whether a promissory note payable to 
a person or order or bearer is illegal and void 
and whether the lender сап be given a decree 
for the money in a suit on it. 

There is по doubt that under section 25 
ot Aet II of 1910, the making of such a 
note as that referred to is illegal. Tha 
argument that, because itis to order or 
bearer in the alternative, it cannot be within 
the mischief of an Act, which forbids the 
making of notes payable to bearar, does not 
commend itself. The question then is, 
whether such a note is void or can ba the 
basis of a decree. The material fact is the 
provision in section 1 of the Negotiable 
instruments Act, that nothing in the Act 
affects section 21 of the Indian Paper 
Currency ' Aet, which is identical with section 
26 of Act II of 1910 above referred to. 
The consequence is that the various refer- 
ences in the Negotiable Instruments Act 
to notes payable to bearer must refer to 
notes in which a.time is fixed for puy- 
mont and which are not payable on de- 
mand, section 19, so far asit relates to pro- 
missory notes, b3ing explicable as fixing 
the interpretation of those in which 
no tims is врэзібаі for pryment, without 
affacting the prohibition against them con- 
tained in the Paper Currency Act. It 
does not seem to таз possible to hold that 
a suit can be maintained on a document, 
the. making of which has on publie grounds 
baen constitated an offence. I would, there- 
fore, answer the second portion of the Dis- 
trict Munsif’s first question in the naga- 
tive. : 

The second question referred to us is 
whether the lender can ba given a decree 
apart from the note for the money lent 
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upon the note. It is not’ possible to 
answer this question without further know- 
ledge of the facts. For ib is impossible on 
the information given by the District Mun- 
sif to decide whether there was any obliga- 
tion apart from the note, the fact that the 
loan and the note were contemporaneous not 
being decisive on tha point. 

Kaisuyan, J.—The Principal District Munsif 
of Dindigal has referred to us under Order 
XLVI, rulel, of Act V of 1908 the follow- 
ing two questions for decision, viz.: — 

(1) Whether a promissory note payable 
to a person or order or bearer is illegal and 
void and whether the lender can be given a 
decree for money in a suit upon it? 

(2) Iftheansweris against the lender, 
whether he can be given a decree apart 
from the note for the money lent upon the 
note and, if so, for what amount? 


The decision of the first question turns 
upon the effect of section 26 of the Paper 
Currency Act, II of 1910, which provides 
inter alia that “no person in British India 
shall...make any promissory note...payable 
to bearer on demand.” The object of this 
provision was to secure to the Government 
of India the monopoly for the issue and 
circulation of curreney notes, which are, 
in form, promissory notes payable to bearer 
on demand; and the section, therefore, in- 
terdicts every one from making such in- 
struments. An instrument so made is clearly 
one prohibited by law and, therefore, invalid. 
It matters not how it was made, whether 
in pursuance of a contract between parties 
or otherwise; the instrument as such is 
invalid and no rights can be enforced under 
it. The questions whether there was con- 
tract and whether it was itself lawful 
are irrelevant questions’ in this connec- 
tion. 

It was argued that as the Paper Currency 
Act itself provides for a penalty under 
section 27 for the transgression of the rule 
in section 26 and as the Negotiable Instru- 
ments Actrefers to promissory notes "pay- 
able to bearer” in several sections, , such 
as sections 4,9, 13 and 47, the note itself should 
be treated as valid inter partes, thought is 
opposed to section 26. It is diffieult to 
understand how an instrument, the crea- 
tion of which is prohibited by law, can be 
held to be valid because there are also 
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specific penalties attached to its creation. 
The provisions of- the Negotiable Instru- 
ments Act cannot be used to control the 
effect of section 26, as that Act expressly 
provides in section 1 thereof that nothing 
in the Act shall affect section 21 of the 
earlier Act which is now section 26 of 
the present Act. Further, promissory notes 
payable to bearer may be payable on demand 
or otherwise than on demand. Section 26 
deals only with the former kind, when not 
made by Government. The Negotiable In- 
struments Act із a general Act which deals 
with all the various kinds of negotiable 
instruments known to law; and the general 
provisions in it cannot be relied on to 
validate instruments which are invalid. 

It was further argued that the note in 
suit did not fall within section 26, as it 
was a note payable not only to bearer but to 
a person or his order also. This addition 
ean make nodifference, as the note is still 
a note payable to bearer on demand, See 
Jetha Parkha v. Ramchandra Vithoba (1), 
the observations of Farran, J, on the point, 
The note is, therefore, within the scope 
andthe mischief of the sectisn and it is 
invalid and no suit can be maintained on ié 
as such. 


Section 120 of the Negotiable Instruments 
Act was referred to as creating an estoppel. 
Though the question does not arise on this 
reference, ib may be observed that this suit 
is by the payee on & note which is on the 
face of it illegal and not, therefore, by "any 
holder in due course." 


I agree the 22d question cannot be answer- 
ed in the present state of the record, 
as it depends on facts which have not yet 
been tried and found. I£ there is an obliga. 
tion apart from one under the note ¿#self 
it may clearly be enforced. The fact that 
the "loan and the note are contemporaneous,” 
is not conclusive on the non-existence of 
such obligation. Attention may be drawn 
to the observations of Srinivasa Iyengar, J., 
in the case of Shaxmuganatha Ohettiar M. 
R. P. R. S. у. K. Srinivasa Atyar (2). 

I, therefore, agree in answering the lst 


(1) 16 B. 689. 
(2) 35 Ind. Саз. 219; (1916) 2 М. W. N. 15 31 M, 
1. J. 138; 4 Ц. W. 27; 28 M. L. T, 172, 
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part of question 1 in the affirmative and 
the 2nd part in the negative, understand- 
ing it as referring to a decree upon the 
note itself. I decline to answer the 2nd 
question. 


. Answer accordingly, 
V. R. P. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sgcoxp Огу, AppgAr No. 428 or 1913. 
June 15, 1915. 
Present; —Mr. Kanhaiys Lal, A. J. C. 
Syed ASGHAR HUSAIN, DECEASED, AND 
` AFTER HIS DEATH HIS Sons, Syed MOHAM- 
MAD HAIDER AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 


Syed AKBAR HUSAIN—P1iAINTIFF— 


RESPONDENT. 

Adverse possession as between joint owners—Ouster, 
express, or repudiation of опе co-owners title by other 
within former's knowledge, must be shown—Revenue 
papers, entry in, in one co-owner's nume alone, effect of. 


In the case of joint co-owners, like a son and his 
mother or a brother and his sister, living jointly, and 
maintaining themselves out of the common fund 
derived from the joint property, the possession of 
one cannot become adverse to the other, unless there 
is an express ouster ога repudiation of the title of 
one by the other within the knowledge of the 
former. (p. 744, col. 1.] 

Faizuddin Khan v. Веји Akab, 28 Ind. Cas. 22; 21 
O. 1. J. 192 and Ahmad Raza Kham v. Ram Lal, 26 
Ind. Cas. 922; 18 A. L.J.201; 37 A. 203, referred 
to. 


The plaintiff sued the son of a deceased Shia 
Muhammadan in possession of the deceased's pro- 
perty for his share ont of the same, claiming as an 
heir of one of the daughters of the deceased aad as 
a transferee from the widow of the deceased. The 
defence was that the defendant son had 
been in possession of the entire property 
to the exclusion of the widow and the 
daughters. It was found that the defendant, the 
widow as well as the daughters of the deceased 
had been living together,and that after the death 
of the deceased, though the name of the defendant 
alone was entered in the revenue papers, an 
allowance was being paid by him to the widow in 
addition to a provision for her maintenance, and 
that subsequently -she gave evidence against the 
interests of the defendant and in favour of one of the 
daughters, who had filed a suit against him: 

Held, that, inthe absence of evidence to show 
the date on which the defendant, if ever, asserted 
a title adverse to the widow and the danghters, 
the plaintiff's claim asa successor-in-interegt of the 
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widow and one of the daughters could not be held to 
be barred by time. [p. 744, cols. 1 & 2.] 


Appeal from the decree of the District 
Judge, Rae Bareli, dated the 2nd July 
1913, upholding the order of the Subordinate 
Judge, Rae Bareli, dated the 18th April 
1913. 

Syed Ali Mohammad, for the Appellants. 

Mr. Mohammad Wasim, for the Respond- 
ent. 

JUDGMENT.—The  plaintiff-respondent 
sued in this базе for possession of a 25/48ths 
Share of certain property, but subsequently 
confined his claim toa 233/4bths share in 
the same. His allegation was that the 
said property belonged to Haider Husain, 
who died 39 years ago, leaving & widow, 
Musammat Kulsum, two sons, Asghar 
Husain and Mehdi Husain, aud three 
daughters, Musammat Azizul Fatima, Musam- 
mat Niaz Fatima and Musammat Ummul 
Fatima. Mehdi Husain, Musummat Niaz 
Fatima and Musammat Azizul Fatima died 
thereafter in succession, leaving Musammat 
Kulsum as one of tkeir heirs. It isalleg- 
ed that Musammat Kulsum became the 
owner of 20/48ths share. The plaintiff | 
claimed to have purchased the said share 
from Musammat Kulsum and to have inherit- 
ed a 33th share out of 48 shares from his 


mother, Musammat Niaz Fatima. The 
defence was that Asghar Husain, the 
surviving son of Haider Husain, was in 
possession of the entire property to the 


exclusion of the widow and the daughters 
of Haider Husain, that Musammat Kulsum, 
as а widow of a Shia Muhammadan, was 
not entitled to claim any share in the 
inheritance and that there was a custom 
in the family excluding danghters from 
inheritance. The Courts below found on all 
these points egainst the defendants-appel- 
lants. 

The learned Counsel for the defend- 
ants-appellants has conceded in the course 
of his arguments that he is unable to 
impeach the findings of the Court below 
in regard to the question of custom and 
the right ofa Shia widow having children 
by the deceased to inherit the estate of her 
husband. The only point pressed was that 
the finding of the Court below оп the 
question of possession was not based on 
any evidence. It is clear, however, from the 


facts found by the Court below that the 
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defendant and Musammat Kulsum as well 
as the daughters of Haider Husain, through 
whom Musammat Kulsum and the plaintiff- 
respondent claim to derive their title to a 
portion of the estate, were living together, 
and that after the death of Haider Husain, 
though the name of Asghar Husain was 
entered in the revenue papers, an allowance 
was being paid by Asghar Husain to bis 
mother in addition to a provision for ber 
maintenance, and that: Musammat Kulsum 
continued to live with Asghar Husain until 
1911, when a suit was filed by Musammat 
Ummul Fatima in which she gave evidence 
for her against the interests of Asghar 
Husain. In the case of joint co-owners 
like а вор and his mother ог a brother and 
his sister, living jointly, and maintaining 
themselyes out ofthe common fand derived 
from the joint property, the possession of 
one cannot become adverse to the other, 
unless there is an express ouster or a 
repudiation of the title of one by the other 
within the knowledge of ‘the former. In 
Corea v. Appuhamg (1), where a brother 
claimed certain property to the exclusion 
of his sisters, who were also heirs to the 
estate, Lord Macnaghten, in delivering the” 
judgment of their Lordships of the Privy 
Council, observed:— “The two learned Judges 
in the Court of Appeal did not adoptin its 
entirety the suggestion of the Trial Judge. 
They both held that Iseris is entered as 
‘sole heir,’ and that his title has been 
adverse ever since he entered. They held 
that he entered as ‘sole heir? ap- 
parently because he had it in his mind 
from the first to cheat his sisters Batis 
such a- conclusion possible in law? His 
possession was in law the possession of 
his co-owners. It was not possible for him 
to put anend to that possession by any 
secret intention in his mind. Nothing short 
of ouster or something equivalent to ouster 


vould bring about that result.” The prin- 
ciple there laid down was followed in 
Faizudlin Khan v. Reju Akab (2) and 


Ahmad Raza Khan v. Ram Lal (3)and, 
in the absence of evidence to show the 


(1) (1912) A. C. 230; 81 L.J. P. O. 151; 1051. T, 
826, 

(2) 28 Ind. Cas. 22; 21 C. L. J. 192. 

(8) 26 Ind. Cas, 922; 13 A. L J, 204; 37 А. £03. 
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date on which Asghar Husain, if ever, 
asserted a title adverse to his mother or 
sisters, .the claim of the plaintiff-respondent 
as а succesgor-in-interest of  Musammat 
Kulsum and Musammat Niaz Fatima cannot 
be heldto be barred by time. 

Theappeal fails-and is dismissed with 
costs. i 


Appeal dismissed. 


PATNA HIGH COURT. 
Secoyp Civiu Аррваг, No. 1063 оғ 1915. 
August 7, 1916. 
Fresent:—Mr. Justice Mullick. 

GOPAL RAM MARWARI—DEFENDANT— 
^ APPELLANT 

versus 
NARSINGH PARSAD MISSER— 


PLAINTIFF — RESPONDENT. . 

Mortgage —Mortgage-suit — Owner of equity of 
redemption not made defendant in mortgage suit dis- 
possessed in execution by mortgagee- purchaser, remedy 
of —Khas possession—Redemption. 

Àn owner of an equity of redemption, who has nob 
been joined as a defendant in the suis upon the 
mortgage and who has been wrongfully dispossessed 
by the mortgagee-decree- holder in execution of his 
decree, can sue for khas possession and mesne 
profits and is not bound tosue for redemption. 
fp. 746, col 1.] : 

Bunwari Jha v, Ramjee Thakur, 7 C. W. N. 11, 
referred to. 


Appeal against the decree of the Additional 
Sub-Judge, Bhagalpur, dated the 5th Feb- 
raary 1915. А 

Messrs. P. В. Dass and Naresh Chunder 
Sinha, for the Appellant. 

Messrs. Kulwant Sahay and Surendra 
Mohan Das, for the Respondent. 

JUDGMENT.—This appeal aries ont of & 
suit for mesne profits relating to a property 
called Lodipur in which one Musammat 
Dhirajwati Chowdhrain exercised the 
rights of a Hindu widow upon the death of 
her husband Sheolal Rai Chowdhuri. One 
Himmut and his nephew Gajadhar, who is 
the plaintiff No. 2 .in the present suit, 
obtained a money-decree against Dhirajwati 
and in execution purchased her interest in 
the property. Execution, however, was taken 
out only by Himmut and the sale certificate 
stands in hig name alone. It is found as 
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a fact that at that time Gajadhar was a 
minor. This took place in 1903. 

` In 1909 Gopal Ram, the defendant in the 
present suit, brought the property to sale in 
execution of his mortgage decree, making 
.in that suit the lady and Himmut defend- 
ants. He" bought the property himself at 
the sale and obtained possession, 

There were land registration proceed- 
ings in^ 1907 in which Gajadhar was 
recorded as in possession of his eight- 
annas share. In 1912 Dhirajwati died. The 
present suit was brought on the 19th Sep- 
tember 1913 by Gajadhar fora declaration 
that between the year 1909 and 1912 he 
had a title to the property and as the defend- 
ant was unlawfully in possession during that 
time he is entitled to recover mesne profits 
for that period. - К 

Plaintiff No. 1, Narsingh Prasad, comes 
into the ease because it is alleged that Gaja- 
dhar bas transferred his right to recover mesne 
profits to him. The Munsif dismissed the 
suit. In appeal the Subordinate Judge has 
found that Gajadhar had title during the 
years in question and that he was entitled to 
mesne profits. He has, however, reduced 
the claim from Rs. 600 to Rs. 389-9-0. 

- The first point urged by Mr. Dass on 
behalf of the defendant-appellant is that the 
suit was not maintainable under section 66 
of the Civil Procedure Code. It is contended 
that, as the defendant was a purchaser in 
execution of a decree against Himmut, he 
was the representative of Himmat for all 
purposes, and that any estoppel of which 
Himmat could have claimed the benefit can 
also be claimed by him. Therefore, it is urged 
that as a suit by Gajadhar against Himmut 
would not lie under section 66 of the Civil 
Procedure Code, à suit also would not lie 
against thedefendant. Now this would bea 
perfectly valid contention if it could be estab- 
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lished that the defendant is in fact the repre- | 


sentátive of Himmut. But in order to ascer- 
tain whetherthis is so, it is necessary to 
examine what was the decree whieh the de- 
fendant obtained against Himmut. 

` Now we do noteven kuow whether the 
mortgage was by Dhiraj wati herself or whether 
it was by her husband. I£ Dhirajwati was, 
in the mortgage suit, only brought upon the 
. record asa Hindu widow representing the 
‘estate, and a decree was obtained against 
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her on that footing and Himmaut was brought 
upon the record only as having some interest 
in the property by virtue of his purchase in a 
money-deeree against Dhirajwati’s life-in- 
terest, how can we say that the defendant, 
by his auction-purchase, stepped into the 
shoes of Himmut? It is impossible, without a 
full investigation of the facts, to say whether 
the defendant was or was not the complete 
representative of Himmut. This point was 
not litigated in the Courts below and the 
ingenious argument presented by Mr. Dass 
cannot prevail. Upon the facts, as they 
stand, it has-not been shown that the defend- 
ant is the representative of Himmut. There- 
fore the defendant cannot take the benefit 
of section 66 of the Civil Procedure Code. 

The mext point taken is that the lower 
Appellate Court has wrongly thrown the 
burden of proof upon the defendant. . This is 
not the case, because it appears that the 
Record of Rights was published in 1907 and 
that it shows that Gajadhar was entitled to a 
balf share. The entry in the Record of 
Rights throws the onus upon the defendant. 

The third point is that Gajadhar held 
himself out to the-world that Himmut was 
the real owner of the property by allowing 
Himmut to purchase it in his own name 
alone. Now the reply to that is first 
that Gajadhar was a minor at the time 
and, therefore, there could be no holding 
ont on his part in law, and the second 
is that the purchase could not have been 
made bona fde by the defendant; for the 
Record of Rights having been published a 
year before his suit, he must be presnmed to 
have had notice that Gajadhar had an interest 
inthe property, and, therefore, it was his 
duty to join Gajaghar as a defendant. Not 
having joined him as a defendant it is not for 
him to say that his purchase was made 
bona fide and without noticeso ag to come 
within the operation of section 41 of the 
Transfer of Property Act. In any event 
the question whether or not the purchase 
was bona fide is a question of fact which 
ought to have been litigated in the Courts 
below. This point „having been taken for 
the first time in second appeal, it does поё 
appear that any opportunity was given to 
either of the Courts below for finding whe- 
ther or not the case comes within the rule jn 
section 41, 
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The fourth point is that in any event even 
if Gajadhar had an eight-annas share in the 
property and was wrongly excluded from 
the category of defendants in the mortgage 
suit, his only remedy is to sue for redemption, 
and that itis not competent in the present 
suit for him to sue for khas possession 
and for mesne profits. The reply to this is 
that there is no authority which goes so far 
as to lay down that the owner of the equity 
of redemption, who has been wrongfully 
dispossessed by a mortgagee-purchaser in 
execution of his decree, can only bring a 
suit for redemption. It may be that he 
does not wish to redeem and that he wishes 
to obtain  khas possession of the pro- 
perty. Inthat case there is no authority 
which debars him from suing for khas 
possession and declining to take the other 
redemption. The case of Bunwari Jha 
v. Ramjee Thakur (I) is no authority 
for the proposition that as against a 
mortgagee-porehaser a person entitled to the 
equity of redemption who has not been 
joined in a suit cannot sue the purchaser 
for khas possession, In my opinion a suit by 
Gajadhar, during the lifetime of the widow, 
would have been perfectly competent if it 
had been framed for a declaration of. title 
and recovery of possession. Therefore, he 
would have been entitled to mesme profits, 
The widow being dead it is no longer com- 
petent for him to recover possession, but 
it is competent for him to recover mesne 
profits on the footing that he would have 
been entitled to khas posession during 
the years 1909 to 1912. It із clear 
that, so far as plaintiff No. 1 is eon- 
earned, he has no locus standi, because his 
right to recover mesne profits being а mere 
actionable claim is not transferable, but 
that cannot defeat the suit because Gajadhar 
_is entitled to a decree in his own right. 


On behalf of the respondent it is urged 
that the appeal does not lie, because the 
subject-matter being below Rs. 502, and the 
suit being in the nature of a Small Cause 
Court suit, section 102 of the Civil Pro- 
cedure Code bars a second appeal. І 
think the reply to this is that this is 
really not a suit for mesne profits pure and 
simple; it is a suit fora declaration of title 


(1) 7 C, W, N, 11, 
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where such declaration of title isnot merely 
incidental or ancillary —it goes to the root of 
the case and, therefore, the suit is substan- 
tially one for declaration of title. A second 
appeal, therefore, lies, but upon the merits I 
find against the appellant and dismiss the 
&ppeal with costs. 


Appeal dismissed. _ 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sgcoxp Ситт. Aresar No. 537 or 1914, 
April 20, 1916. 
Present; —Mr. Stuart, J. C. 
Sri RADHA KISHAN AND OTHERS — 
DerenDants—APPELLANTS 
versus 
WAJID ALI KHAN AND OTHERS— 
Puatntirrs, GANGA BAKHSH AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Evidence Act (I of 1879), s. 44—Fraud, 
decree obtained by, whether operates as res judicata— 
Plea of fraud taken at late stage, but as soon as fraud 
became known, whether entertainable. ` 

The principle of res judicata laid down in section 
11, Civil Procedure Code, is substantially modifed by 
the provisions of section 44, Evidence Act, which 
establish the proposition that the principle does not 
operate in the case of a decree obtained by fraud. [p. 
748, col. 1.) 

Manchharam v, Kalidas, 19 B. 821; Nistarint Dassi 
v. Nundo Lall Bose, 26 C.891; 8 0. W. N. 670; Rajib 
Panda v. Lakhan Sendh Mahapatra, 27 0.11; 3 0. W. 
N. 660; Bansi Lal v. Dhapo, 24 A, 242; A.W N. (1902) 
88 and Barkat-un-nissa v. Fazl Haq, 26 A. 272; A. 
W. М. (1904) 25, referred to. [p. 748, col. 2.] 

A party whois not aware that a fraud has been 
committed, and does not set upthe pleain his 
pleadings, is not estopped from doing so as soon as 
he becomes aware of the fraud. 

Appeal from the decree of the District 


` Judge, Hardoi, dated the 7th September 1914, 


modifying the order of the Munsif, Shahabad, 
dated the 30th June 1914. 

The Hon’ble-Pandit Gokaran Nath Misra 
and Pandit Bansi Dhar Misra, for the Appel- 
lants. 

Mirza Sami Ullah Beg, for the Plaintiffs- 
Respondents, 

JUDGMENT—The village Dharampur was 
divided in 1903 by a partition into three 
mahals — š 
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І. Mahal Ummat Fatima—18 biswas, 
2. Mahal Radha Kishan—6 biswas, and 


3. Mahal Liachmi Narain—4 biswas. 


The village isan alluvial village bounded 
on the east by the Garra river which flows 
north and sonth. In 1911 Wajid Ali and 
others, the mortgagees in possession of Mahal 
Ummat Fatima, brought a suit against Gur 
Sahai, the owner of Mahal Radha Kishan, 
for 23 bighas 15 biswas situated in old 
No, 398 and Rs. 200 damages. Gur Sahai 
denied that this land belonged to Mahal 
Ummat Fatima. A reference to the old 
partition proceedings shows that No. 398 
had been left in 1903 as the land belonging 
to all three mahals. It was formerly the bed 
of the river. 
east, land, which cculd in some cases be 


eulturable, was left dry and the suit in. 


question was for possession of land of this 
nature. -The partition proeeedings divided 
old No. 398 into fractional shares of the 
mahals, but there was no demarcation of the 
land. A Commission was issued in that suit 
and the plaintiffs filed a certified copy of the 
partition map. It has been found as a fact 
` by the District Judge (and the finding cannot 
be challenged in second appeal) that in that 
` map they made certain interpolations. Thesé 
interpolations showed that the land had been 
demarcated. A block No. 398/2 was shown as 
though it belonged to Mahal Ummat Fatima 
and a block No. 398/1 was shown separately. 
These interpolations suggested that demarca- 
tion did take place. The map with the 


interpolated entries was handed over to the ` 


Commissioners and on the basis of that map 
they reported that No. 398/2 appertained to 
Mahal Ummat Fatima. After the Commis- 
sioners’ report had been filed, the plaintiffs on 
the pretext that the colours of the old map had 
faded asked permission to file a clean map 
and the map which they filed subsequently 
contained no interpolations, The plaintiffs 
had, however, gained their object. They 
obtained a decree on the basis of the interpo- 
lated entries andat the same time they got 
on the record the correct map. The decree 
was passed. awarding them old No. 398/2; 
After ib was passed, they applied for the 
return of the map with the interpolated 
entries. Their application was granted and 
the map was restored to their possession, 
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In the year 1918 the same plaintiffs filed 
Suit No. 992 of 1913 on 14th November 1913 
in the Court of the Munsif of Shahabad 
against the owner of Mahal Radha Kishan 
amongst others, According to the allegations 
in this plaint old No. 898/2 had increased by 
alluvial accretions to а total area of 28 bighas 
2 biswas and they sued for recovery of 15 
bighas 2 biswas out of that total area. The 
new numbers were 391, 392, 396, 397, 398, 
399, 409 and 401. On the same date Kutub- 
ud-din and others, alleging that they were 
tenants of 6 bighas 1 biswa, new No. 891; 
included in the above 15 bighas 2 biswas, 
having obtained that tenancy from Wajid Ali 
and others, the mortgagees of Mahal Ummat 
Fatima, sued the owner of Mahal Radha 
Kishan in Suit No. 991 of 1913 for the recovery 
of possession over the plot that they alleged 
as being within their tenancy and Rs, 459 
damages. The learned Munsif decided that 
the decree of 1911 operated as res judicata. 
In Suit No. 991 of 1913 he gave the tenants a 
decree for possession as tenants over 6 bighas 
1 biswa and for Rs. 44 damages. In the 
other suit he awarded to Wajid Ali and 
others a decree for possession over as much 
land as had been awarded to them by the 
decree of 1911, but refused to award them 
the alluvial aceretions and awarded them no 
damages. Не considered the question as to 
whether the decree of 1911 had been obtain- 
ed by fraud and decided that it had not 
been obtained by fraud. The tenants then 
appealed to the District Judge asking for 
higher damages. The owner of Mahal 
Radha Kishan did not file a cross-appeal 
in that suit and filed no  eross-objections. 
Wajid Ali and others appealed against the 
decision of the Munsif in so far as he had 
not awarded them what they had claimed. 
The owner of Mahal Radha Kishan filed 
cross-objections asking that their suit should 
be dismissed. The learned District Judge 
found that the decree had been obtained by 
fraud, but, as he considered that the owner of 
Mahal Radha Kishan had acquiesced in the 
decree, he treated the decree as affording 
a good title. He considered that all alluvial 
accretions should go with the land originally 
decree] and decreed that appeal in full. He 
decreed the tenants’ appeal also in full for 


other reasons. 


There is а finding of the learned Distrigt 
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Judge, which I find to be a finding which 
cannot be impugned in second appeal, to the 
effect that the decree of 1911 was obtained 
by fraud. The owner of Mahal Radha Kishan 
has challenged the decision of the learned 
District Judge in Appeals Nos. 537 and 538 
which I am now deciding. Although under 
the provisions of section 11 of Act V of 


1928 such a judgment as that of 1911 
would ordinarily be final between the 
parties, the principle laid down in that 


section 1з substantially modified by the 
provisions of section 44 of the Indian 
‘Evidence Act. ‘he provisions of section 
44 in themselves are sufficient to establish 
the proposition that the principle of res 
judicata does not operate in the case of 
a decree obtained by fraud and this proposi- 
tion has been laid down ina series of rulings 
which are as follows:— 

Manchharam v. Kalidas (1), Nistarini 
Dassi v. Nundo Lall Bose (2), Rajib Panda 
v. Lakhan Sendh Mahapatra `8 , Bansi Lal 
ү; ‚е (4) and Barkat un-nissa v. Fazl Haq 

5). " 

The learned Counsel for the respondents 
does not contest the validity of this 


proposition, but he urges that the appel- . 


lants are estopped from taking the plea 
because they did not raise the plea of 
frand in their written statements or in 
appeal and he suggests that they acquiesced 
in the fraud. І find, however, that until a 
period subsequent to the institution of 
the suits of 1313 and the filing of the 
written statements the appellants were not 
in a position to plead fraud. When the 
suits of 1913 were filed they did . not know 
that a fraud had been committed. Commis- 
sions were issued in the suits of 1913. 
When the Commissioners arrived at the 
spot to carry out their duties, Wajid Ali 
and others gave them the map containing 
the interpolations which had been returned 
to them by the Court. On this occasion 
the Commissioners detected the inter- 
polations. Wajid Ali and others then 
pressed them for the return of the map 


19 B. 821, 
26 C. 891; 3 C. W. K. 670. 
7 0. 11; 8 C. W. N. 660. 
4 A. 249; A. W. N. (1902) 38. 
6 A. 272; A. W. N. (1904) 25. 
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to them and the Commissioners refused 
to return it, Then the Commissioners , 
went to take a meal On their return 


they found that the map had disappeared 
from their bundle ofpapers. Subsequently 
this map was produced before the District 
Judge by the appellants. They had ap- 
parently obtained it from the person to 
whom it was handed over by Wajid Ali 
and others. It was not until the map with 
the interpolations. was produced before the 


Commissioners and the Commissioners 
discovered the interpolations that the 
appellants were in a position to know 


that a fraud had been committed, and it 
is clear to me from the proceedings that 
as soon as they discovered that a fraud 
had been committed they pleaded the fact. 
They conld not, of course, plead the fact in 
their wriiten statements, for at the time 
that they filed their written statements 
they did not know that a fraud had been 
committed. They clearly raised the plea in 
appeal before the District Judge. There 
was no question of acquiescence in any way. 
As soon as they discovered the fraud they 
protested. Thus the learned District Judge’s 
view cannot be supported. 

The case stands that the land in dispute 
has never been demarcated, and that the 
decree suggesting that it had been demar- 
cated and that it was the exclusive 
property of the respondents was obtained 
by fraud. Wajid Ali and others have no 
better position than joint proprietors. 

I shall now take these decrees separately. 
Tbe plaintiffs in Suit No. 991 of 1913 asserted 
that they were tenants. On my finding 
they are tenants holding their tenancy from 
some ont of several joint proprietors. They 
obtained possession of the land in their 
tenancy and Rs. 44 damages from the 
learned Munsif. Against that decree the 
present appellants did not appeal and that 
decree is final. The appellants must be: 
taken to have acquiesced in the granting 
of the tenancy and in the payment of 
damages by themselves to these tenants for 
not having permitted them to cultivate the 
Jand within their tenancy. The remaindsr 
of the decree, however, that is to say the 
additions made to it by thelearned District 
Judge, has been rightly challenged by the 
appellants, I do not consider that the 
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finding of the learned District Judge with 
regard to the question of excess damages 
is a finding that cannot be challenged in 
second appeal. I think that if can be 
challenged in second appeal, and 1 cut ont 
all the additions that he has made to the 
decree. Wajid Ali and others, the plaintiffs 
in Suit No. 992 of 1913 have failed entirely to 
establish their rightas exclusive proprietors. 
Their learned Counsel asks that [ should 
give them a decree for joint proprietorship. 
I refuse to do this. Their action through- 
out the case has been of the most repre- 
hensible nature and I refuse to make any 
concession towards. them. They brought 
their sait on a certain allegation. They 
have failed on that allegation and their suit 
must be dismissed. 


As a result I allow Appeal No. 537 and 
direst that the suit of Wajid Ali and 
others shall stand dismissed. They will" 
pay their own costs and those of the 
appellants in all Courts. L modify the 
decree in Appeal No. 538 by awarding to 
the plaintiffs in Suit No. 99L of 1913 a decree 
for possession as tenants over 6 bighas 1 biswa 
aud Rs, 44 damages. But, as I consider 
that the plaintiffs in that suit have’ been 
acting in collusion with Wajid Ali and 
others in pressing a dishonest claim, I 
direct that the plaintiffs -pay their own 
costs and those of the appellants in all 
Courts. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 416 
І or 1915. 
August 22, 1916. 
Present:— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Cuming. 
TRUSTEES FOR THE IMPROVEMENT 
OF CALCUTTA-—DEFENDANTS—AÀ PPELLANTS 
versus д 
CHANDRA KANTA GHOSH-—PzaINTIFF 


— RESPONDENT. 

Calcutta Improvement Act (V B. C. of 1911), ss. 2, 
36, 39, 41, 69, 156 —Purposes of Act—Construction 
of provisions of Act Recoupment, whether a pur- 
pose of the Act—Acquisition аў laud for recowpment— 
Board of Trustees, power of —‘Affected by the execution 


P 
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of the scheme’, meaning of — Building site’, meaning of 
—‘Street’, meaning of—Interpretation of Statutes— 
Precedents, value of—Jurisdiction of Civil Courts— 
Notice under s. 156 of Act. 

The provisions of the Caleutta Improvement Act 
(1911) must be interpreted as a whole and not 
isolated from cach other. [p. 755, col. 2.] š 

The Act does not authorise the Board of Trustees 
to acquire land compulsorily for the purpose of 
recoupment. [р 764, col, 1.] 

Section 69 is the only section in the whole Act 
which deals with compulsory acquisition and under 
the powers of compulsory acquisition, as defined in 
that section, the Board of Trustees are not competent 
to acquire land compulsonly except “for carrying 
out any of the purposes of the Act”, which do not 
include recoupment. [р. 759, col. 2.] 

Reconpment isnot one of the purposes of the Act 
as enumerated in the preamble. (р. 756, col. 1.] 

The expression “affected by the execution of the 
scheme” in section 42 does not mean “beneficially 
affected or improved in value”, nor does it mean 
"prejudicially affected or impaired in value,” “but 
it signifies “acted upon physically or materially”, so 
that land may well be said to be “affected by the 
execution of 2 scheme” within the meaning of 
section 42 (a) when by the construction of the 
improvement works, there is a physical interference 
with any right, public or private, which the owner is 
entitled to exercise in connection with that pro- 
perty. [p. 758, cols. 1 & 2,] 

The object of the Legislature must be determined 
as expressed in tho provisions of the Statute, it is 
not permissible to speculate about the unexpressed 
intention of the Legislature anda Court is not con- 
cerned with the difficulties, real or imaginary, which 
may arise from the adoption of the expressed inten. 
iion of the Legislature. [p. 767, col. 2.] 

The intention of the Legislaturo to impose a chargo 
on the subject must be shown by clear and unambigu- 
ous language, so that when a number of taxes have 
been expressly imposed by the provisions of an Act, 
it cannot be maintained that another tax has been, 
by implication, imposed upon the subject by the 
same Act. (p. 761, col. 2.] 


An Act of the Legislature should never be inter- 
preted on the assumption that the Legislature has 
indirectly accomplished what it did not venture to 
undertake openly and directly (from fear of public 
clamour and criticism). This principle applies with 
special force toan Act which confers on a Corporation 
extensive powers of interference with private rights; 
the extent of the powersof such interference must be 
assumed to have been explicitly and accurately 
defined in the Act and it cannot be held that wider 
powers than whas appear on the face of the Act 
have been conferred in disguise upon the Corporation. 
[р. 762, col. 1.] 

Ib is not compotent to the Board of Trustees 
under the Caleutta Improvement Aot to initiate a 
scheme on one of the grounds onumerated in section 
39 and then to justify their action, when called in 
question, on tho plea that tho scheme might have been 
framed on another ground; suck evasion of compliance 
with statutory requirements not being permissible. 
Lp. 764, col. 2.] 

The expression “providing building sito" in 
section 89 (a) does not mean buying up land already 
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fit for building site or pulling down houses and 
selling the land for building site, but it means 
“making it possible to use as building site land 
which cannot, for various reasons, be now used as 
building site”. [p. 765, col, 1.] 

The term “street” in the Calcutta Improvement 
Act does not include either the abutting lands on 
both sides ог the houses thereon. [p. 765, col. 2.] 

There is nothing in the Calcutta Improvement Act 
which takes away the jurisdiction of the Civil Court 
to investigate whether the action taken by the 
"Trustees has or has not been in excess or violation of 
statutory authority. [p. 766, col. 2.] 

No notice under section’ 156 of the Calcutta, 
Improvement Act is necessary when the suit against 
the Trustees is for an injunction to restrain the com- 
mission of an act threatened to be done. [p. 766, col. 
1] 

Judicial precedents are of binding force and of 
real guidance only in so far ss they ostablish 
principles. [p. 767, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 24-Pergannas, dated the 
20th August 1915. 

FACTS appear from the judgment, 

"The Advocate-General, Sir S. P. Sinha, 
(with him Messrs. Lengford James and G. B. 
McNair and Babu Ambikapada Ohaudhuri), for 
the Appellants.—The sole question is whether 
the trustees acted in pursuance of the powers 
conferred upon them by the Statute. (Reads 
the pleading and explains the plan.) 


[Mooxersen, J.—Does it appear anywhere 
on what principle the area has been fixed ? | 

Houses on roads must be suztable ones for 
the street on which they. abut. The 
boundary is put with a view to lay out suit- 
able building sites. 

[Моокввзев, J.—According to you it is 
open to the Improvement Trust to take lands 
on both sides of the street in the exercise 
of their discretion? ] р 

Yes, Only subject to such safeguards as 
the Act provides, that is to say, subject to 
the sanction and approval of the Government. 
A street scheme does not mean, as the other 
side wants to contend, merely making a new 
roadway or altering an existing roadway. The 
object of the scheme in this particular case is 
not merely to widen the road 30 to 100 
feet but also to lay out the land in a suitable 
building site. Apart from the question whe- 
ther the plaintiffs land ean be acquired, ib 
has been held by the lower Court that the 
correct procedure has been observed. As to 
the principle on which acts of this nature 
are construed, see  Halsbury's Laws of 
England, Volume VI, pages 21 to 25. 


` 


The whole question is whether the Calcutta 
Improvement Act provides for acquisition of 
land of the kind in suit. The Legislature has 
authorised the Trust to take land not only 
for the purpose of making roads but also 
for other purposes, e.g., for purposes of re- 
eoupment. Refers to the preamble of the 
Act and sections 2, 20, 36, 39, ete. 

[MGOKERJEE, J.—In this case the Board was 
of opinion that a street scheme was necessary 
for improving existing means of communi- 
cation. Сап they then fall back upon seo- 
tion 39 (a), (b), (c)?] 

'The conelusion to which the Board must 
come is for laying out or altering existing 
Streets. This vonclusion is to be based on 
the grounds stated in clauses (a), (b), (0), 
(d) or any one or more of them, and when 
that conclusion has been urrived at, a street 
scheme is framed. 

[Моокквзев, J.—If the scheme is based on 
a ground stated in section 39 (a) or 39 (b) 
but then other grounds are resorted to 
to give effect to the scheme, e.g., section 
3) (с) or 89 (d), cannot the persons 
aggrieved object? | 


Not necessarily. If in reality the Board 
believed that one or other of these grounds 
existed, then they are entitled to frame a 
scheme which may include all that is neces- 
sary in their opinion to give full effect to 
their scheme. My sukmission is that the 
scope of the scheme is not Hmited to the 
particular purpose which the Board had in 
view in passing its resolution for the scheme. 
What the Board can do after they have 
embarked upon the scheme is provided for 
by other sections of the Act. ў 


[MOOKERJEE, J.—According to your con- 
tention when defective ventilation is the 
motive of the scheme, on objection being 
taken by a party the Board might assign 
another reason for the scheme? | 


My submission is that when once the 
Board has embarked onthe scheme, they 
have authority under the law not only to 
effect what led them to embark on the 
scheme but also to effect other improvements 
and to remedy other defects. (Refers to sec- 
tions 41 and 42 of the Act.) 

[MooKERJER, J.— Your contention is that 
the execution of the scheme has no reference 
to the purpose for which it was initiated? | 
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Ido not say that. What I say is that the 
scheme must have reference to that purpose 
as well as other purposes mentioned in sec- 
tion 39.; The most crying want may have 
induced the Board in framing a scheme, but 
there is no reason why other wants under 
section 39 should not be attended to in 
carrying out the scheme. The action of the 
Board is not to be confined to giving effect 
to the motive of the resolution. Common 
sense and convenience are in favour of this 
construction. Once the Board embarks on 
a scheme there is hardly any difference 
between the general and the street schemes. 

[Mooxersez, J.— For such area"— What 
is "sueh area" in this case ?] 

That has been defined by the plan. 

[МооккктЕ®, J.—Is that so? Will an un- 
defined area in the plan do ?] 


The area must be indefinite to some ex- 
tent before the scheme is framed. lt is not 
possible to ascertain such area, nor is it 
necessary to do so. It must be more or less 
an indefinite area then, as when the Board 
passes its resolution there is no scheme at 
allin existence. But after they have re- 
solved, they must frame a scheme which 
must be with reference to any particular 
area. The question of area comes along with 
the framitig of the scheme and not before. 


In +18 саве the'trust proposed to acquire 
the whole area under sections 41 and 42 and 
the building land in this particular case is 
obviously which is referred to in section 
41 (b). Refers to sections 45, 47 and 49 (2). 
Once the scheme has been sanctioned and 
notified, it is not open to the question that the 
scheme has not been duly framed. “Daly 
framed” іо section 49 (2) does поё mean in 
accordance with law. 

[MOOKERJEE, J.—You cannot make a 
scheme for land in Cawnpore and. say it is 

duly framed” because Government has sanc- 
tioned it.] 


After a scheme has been sanctioned by the 
Local Government and notified, the plaintiff 
cannot question that the scheme has been 
duly framed. Section 49 (2) provides for 
the same. Just аз a declaration under sec- 
tion 6 (3) of the Land Acquisition Act is 
conclusive as to the necessity for a public 
purpose, so also the declaration under section 
49 (2) of the Improvement Act is conclusive. 


Improvement scheme. 


Once the scheme is framed and sanctioned 
and notified in the Gazette, section 49 (2) 
is a bar to the question being litigat- 
ed in the Courts of Law. Assuming that it - 
is still open to the plaintiff to question the 
inclusion of the land in the scheme, we are to . 
consider the grounds set up by the plaintiff. 
According to resolution (3) all that the 
Board can provide for is the widening of 
the road. The plaintiff says that the 
Act does not enable the Board to acquire 
more land than is necessary for the scheme. . 
They answer to the plaintiffs objection 
that (a) the resolution is not the scheme. The 
Scheme comes after the resolution. (b) In 
framing the street scheme the Trust are bound 
by the provisions of the Act in regard to the 
They are bound to 
do what is required by section 41 and are 
authorized to do whatis in section 42. Sections 
41 (а) and 42 (а) are mutually exclusive. 
They show that the Board can take more 
land than is required. This is further 
emphasized by two other sections sections 78 
and 81: - 

[Mooxerseg, J.—How then do you inter- 
pret the words “required for the execution 
of the scheme’? If recoupment was to be a 
purpose why was not itso stated in the Act? | 

The Legislature like other people are suscep- 
tible to influences. They want to avoid a 
howl and, therefore, express their intention 
in such a way as not to give rise to alarm. 

[Mr.-B. Ohekravarty, for the Respondent.— 
Language is given to conceal thoughts. ] 

The power of the Board to acquire land 
for recoupment purposes arises by necessary 
implication from the provisions of the Act. 
I may cite cases to make it clear that con- 
straction of a street does not mean merely 
construction of a roadway: Baker v. 
Portsmouth Corporation (1), Hendon Local Board 
v, Pounce (2). 

The next question is whether indepen. 
dently of the previous considerations’ the 
Board cannot acquire land for purposes of 
recoupment (cf. the financial ‘provisions 
in the Act). i 

L.MOOKERJEE, J.—You read the preamble 


(1) (1878) 3 Ex. Div. 157 at p. 160; 47 L, J. Ex. 
223; 37 L, T. 822; 26 W. R. 303. 

(2) (1889) 42 Oh. D. 602 at p. 608; 61 L. T, 465; 
88 W, R. 377. 
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yesterday. Do you suggest that recoup- 
ment is one of the purposes? | 
Butitis one of the means, 
(Мока J.—Is not recoupment merely 
a taxation in disguise? ] 


No. The buying of land is not taxation. 
That I sellit at a profit later on does not 
amount to taxation. Refers to Chapter V, 
sections 82 to 84; Chapter VI, sections 
192 (c) and (d), section 123 (6) and section 
124 (f). The Act not only contemplates 
but necessarily authorizes the Board to sell, 
lease and mortgage lands. If the Board 
could acquire land only for the execution 
of a scheme, it is hardly necessary to 
provide for the sale of land. The authority 
to provide building sites carries with it 


the authority to sell them for recoupment ' 


at a profit. This Act is very different 
from similar Acts in England. As to the 
meaning of the word "affected" we have 


it in the Land Acquisition Act. "Affected" 
is a neutral word, it may be for better or 
for worse. That "affected" means and in- 
cludes “beneficially affected” is made clearer 
by section 78. 


[ Mooxerszs, J.—Is there no limitation on 
the powers of the Board in the matter of 
acquiring lands? ] 


‘The safeguard is provided for by’ the 
control of Government. The question is 
whether the power of recoupment is given 
by necessary implication. We find that in 
the Act e.g., (1) in the power to acquire lands 
for purposes other than engineering works, 
(2) in the authority to sell, mortgage and 
lease out lands. 

[Cvrauxe, J.—If recoupment is a purpose, 
should it not appear in the scheme? | 


Yes.. Refers to page 6 of the paper- 
book, the Board's resolution and the evidence 
‘and to Galloway v. London Corporation (8), 
South Shields Corporation 
(4), Quinton v. Bristol Corporation (5), 
Rolle v. «London School Board (6) North 


(3) (1866) 1 H. L. 34; 35 L.J, Oh. 477; 12 Jur. 
‚ (x. s.) 747; 14 L. T 865. 

(4) (1899) 79 L, T. 685; 68 L. J. Ch. 162. 

(5) (1874) 17 Eq. 524; 43 L, J. Ch. 783; 30 L. T. 
112; 22 W. В. 484. 

(6) (1884) 27 Ch. D. 639, 51 L. T. 567;33 W.R. 
129. 


London Railway v. Metropolitan Board of Works 
(7), Gard v. Sewers Commissioner (8), Lynch. 
v. Sewers Commissioners (9), Denman v. West- 
minster Corporation (10), In re Buckingham- 
shire amd Herlfordshire County Council (11). 
Recoupment is a means for giving effect to 
the purposes of the Act, viz, improvement 
of the town. 

Mr. B. Ohakravariy (with him Mr. 
B. K. Lahiry and Babus Dwarka Nath Chak- 
татар, Girija Prosanna Roy Chaudhuri, Nal- 
kanta Ghosh, Parkash Chandra | Pakrasi 
and Ramgat Sirear), for the Respond. 
ent.—The Board isa creation of a Statute 
and derives its powers from thé Statute. 
It is a public body and is expected to carry 
out its duties for the ‘public tbenefit. The 
Statute having conferred upon the Board 
certain rights to interfere with private pro- 
perty those rights cannot ba exercised 
unless they come within the four corners 
of the Act. The Board can acquire compul- 
sorily certain lands for certain specified 
purposes. Section 69 of the Act speaks of 
acquisition. The provision for 15 per cent. 
compensation for compulsory acquisition as 
is provided for їп the Land Acquisition 
Act has been omitted in this Act. To that 
extent the Board has been placed on a 
better footing, We find that under the 
Caleutta Improvement Act (1) land ean 
only be acquired for the: purposes of the 
Act. (2) Land is to be acquired subject to 
the Land Acquisition Act and so under the 
limitations imposed by that Act. (3) The 
Board is not to pay 15 per cent. compensa- 
tion. (4) Provision in the Act for giving 
the Board certain funds wherewith to 
make the improvements. e. g., taxation, ett, 
There is also a contribution to be made by 
Government. So this Act is not on the 
same: footing as the Act considered in 
Galloway’s-case(3). Ifthe Legislature intend-' 
ed that a further power should be conferred 


' 


(7) (1859) 28 L, J. Ch. 909; 1 Johns. 405; 5 Jur. 
(x. с.) 1121; 7 W, R. 610. 

(8) (1895) 28 Ch. D, 436; 54L. J. Ch. 693; 52 L. ` 
T. 827. 

(9) (1886) 32 Ch. D. 72, 551. J. Ch, 409; біг, T 
699; 50 J. P. 548. 

(10) (1908) 1 Oh. 49514; 75 J. P. Oh. 272; 94 L. T. 
370; 54 W. R. 345; 70 L. J. 185; 4 L. G. R. 422; 22 T.. 
L. R. 270. . 

(11) (1899) 1 Q. B. 515; 63 D. 7. Q. B. 417; 80. 
T. 85; 63 J. P. 356 Hoe L. R. 138. 
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upon the Board for raising money, it might 
have given them such power by a special 
section. It is admitted that there is no 
such special section. But attempt has been 
made to spell ont such a power from sections 
41, 42, 78, 81, ete. The proposition of the 
other side comes to this, that the Board can 
-take away a man’s land and: that even when 
that is not required for the scheme. In 
the preamble we have a clear indication 
of the purposes for which land can be ac- 
quired by the Board. “Public street" under 
this Act does not in any way. include 
any houses in the street. Section 39 or 
any other section of the Act does not 
authorize the Board to acquire land for the 
purposes of recoupment. "Providing build- 
ing sites" does not mean aequiring lands 
which is already built upon or capable of 
being built upon. Acquisition of buildings 
and building sites is not a -proper purpose 
of the Act. The contention of the other 
side is that "providing building sites" means 
that where there are already buildings but 
no proper ones for а wider road, the Board 
can acquire and demolish the buildings 
and thereby can create building sites; and 
that the Board has power to demolish 
buildings on either side of the road in 
order that better classes of buildings may 
come into existence. My submission is that 
when the Board is moved to frame a scheme 
for any of the wants of a locality, the duty 
of the Board. is to confine itself within 
the limit of that want or anything ancillary 
to it. The Board is not justified іп con- 
tending that under clause (9) of section 39 
it is entitled to buy land in order to sell it at 
a profit. 


[Mooxersex, J,.— What is meant by “for 
such area?” ] 


It is the area in which the particular want 
is felt. When the Board moves under clanse 
(c) it cannot resort to clause (a). Therefore, 
it is not open to the Trustees to contend, 
regard boing had to the proceedings, that 
their action can be justified on some other 
grounds. They must stand or fall by what has 
been done in their proceedings in this par- 
ticular case. There is no provision in any of 
the sections of the Act hy which the Board 
can take land for the sole purpose of profit. 
Ofcourse, the Board can take land for any 


45 


‚ purposes. 


one of the purposes sanctioned by the Act, and 
ultimately сап make a profit by the sale of 
that land. Bat this does not mean that from 
the very beginning the Board can take a 


partisular piece of land solely for the 
purpose of making а profit. Even 
assuming that the Board can acquire 


building sites, it can only do so when there 
is a necessity for it. [Refers to and explains | 
sections 41 (6) and 42; reads sections 78 
and 81]. Astothe meaning of the words 
"laying out”, refers to the Century Dictionary, 
page 3380, and the Oxford Dictionary, Volume 
VI, part 1, page 131. Section +1 has nothing to 
do with the acquisition of land for building 
The word “affected” in the Act 
must mean physically affected. If ont of 
one bigha of land only two cottahs be taken then 
it is affected. Refers to the Oxford Dictionary, 
Volume I, part], page 153, and the Century 
Dictionary, Volume I, page 28. 

гбошко, J.—In section 23 of the Land 
Acquisition Act the expression is “injuriously 
affected.” Therefcre the word ‘affected’ in 
this Act may mean beneficially affected. | 

I submit that if it means physically or 
materially affected there would be no diffi- 
culty. Under clause (a) if was incumbent 
upon the Board to show what land was 
affected by the scheme and how ib was 
affected. But instead of doing any such 
thing the Board proseeded upon the general 
ground that they wanted the land for recoup- 
ment, (Reads section 69.) I submit recoup- 
ment is not any of the purposes of the Act. 
My friend says it is not a purpose but a means, 
Bat if itis not a purpose then how is tho Board 
justiñed in taking this land? The Board says 
that it requires the land for the purpose 
of laying ont. On‘a proper construction of 
section 69 the Board has no authority to 
take land for the purpose of recoupment. 
Section 78 deals with exceptional cases, which 
may very well arise because of an alteration 
of a scheme or because the Board bona fide 
thought that land would be required but which 
is afterwards found to be not necessary. 
Taking land for the purpose of recoupment 
and selling it again to the owner at a profit is 
nothing but a piece of taxation in disguise for 
which sanction of the Government is necessary, 
but no such sanction has been obtained in 
this case. (Refers to Cripps’ Law of Com- 
persation, 3rd Edition, page 312, and Great 
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Western Railway Company v. May (12). 
strongest ground in the cases referred 
to by the other side was that there was no 
provision for meeting expenditure for effect- 
ing improvement under the Acts concerned. 
But in this Act ample provision has been 
made for meeting the expenditure. Ses 
Sections 82, 85, 84, 88, 89, ete. Тһе 
other side contended that the power of taking 
land for the purposes of recoupment has been 
conferred by the Act by necessary implica- 
tion. But what does necessury implication 
mean? Refers to Stroud’s Judicial Dictionary, 
Second Edition, Volume II, page 1283, and 
Dickson v. Pape (13). As to the meaning 
of the word “affected” see (asy v. Arnott 
(14). (Explains and comments upon the 
cases cited by ihe other side.) A right 
to interfere with others’ properties cannot 
be conferred by implieation Vide Amulya 
Ratan Sarkar wv. Tarini Nath Dey (15) and 
Mathura Mohan Saha v. Ramkumar Saha(16). 
Anvpellant’s Counsel replied. 
JUDGMENT. 


Mooxerser, J.—This appeal is directed 
against a decree made in favour of the 
plaintiff-respondent, in a suit instituted by 
him against the Trustees for the Improve- 
ment of Calcutta. The allegations in 
the plaint, whish form the basis of the 
claim, may be briefly summarised. The 
plaintiff is the owner of premises No, 40-10 
Chaulpati Road within the Municipal limits 
of Calentta, recently sub-divided info Nos. 
40-10 and 40-10-1. The area comprised 
therein is more than one-and-a-half 
bighas and is situated at a distance of 
about 125 feet away to the west of the 
present Russa Road, whereof Chaulpati Road 
is a branch. Since his purchase of the 
land, the plaintiff had filled. up a large 
tank that lay within the boundaries thereof, 
has raised its level and made it fit for 
-building purposes, bad consiracted, with the 
sanction of the Municipal Corporation, a two- 


(12) (1874) 7 H. L. 283; 48 L. J Q. B. 283, 31 L. 
TT. 187; 23 W. R. 141. 

(18) (1845) 7 Trish І, R. 107 at p. 123. 

24) (1876) 2 Com. P. D. 24; 46 L. J. C. P. 3; 251. 

T. 494; 25 W. R. 46. 

(15) 27 Ind. Cas, 285; 18 C. W, N, 1290; 21 C. L. 
J. 187; 42 C. 264, 

(16) 35 Ind. Cas, 305; 28 С. L, Ј, 96; 20 C. W. N. 
870; 43 C. 790. 


storied building on a portion of the land, 
and had collected materials for the erection 
of other suitable buildings thereon. While 
ihe plaintiff was thus in occupation and 
enjoyment of his land, the Trustees framed 
a street-scheme under the provisions of the 
Calcutta Improvement Act, 1911, for the 
purpose of widening Russa Road and pub- 
lished the same on the 13th November 1912 
in the Calcutta Gazette, The list of pro- 
perties proposed to be acquired under 
this scheme included a major portion 
of the above-named premises, although 
the lands would lie about 55 feet 
away from the western border of Russa 
Road even after it had been widened 
to a breadth of 100 feet as proposed. Ob- 
jections to the scheme were invited under 
section 43, and special notice was issued 
under section 45 of the Calentta Improve- 
ment Act, 1911. The plaintiff thereupon 
submitted his objections which, he asserts, 
were overruled by the Board of Trustees 
without consideration and examination. The 
Trustees next submitted the scheme tu the 
Local Government for sanction under sec- 
tion 48. The sanction was notified inthe 
Oalcutia Gazette on the 21st, January 1914; 
since then, the Trustees had taken steps 
preliminary to the acquisition of the land 
and had deputed officers to make a survey 
and prepare plans thereof. The plaintiff 
alleges that the proceedings adopted by the 
Trustees with a view to acquire his lands 
were illegal and ultra vires, that they bad 
in fact acted in excess of statutory au- 
thority, that -the inclusion of extensive 
surplus lands inthe scheme had been made 
not bona fide for the purposes of the Act, 
but with a view to make profit by the sale 
thereof, and that there was no justification in 
law for the acquisition of the disputed lands 
under colour of providing building sites, as 
the lands already constituted a good building 
site. On these allegations, the plaintiff 
asked for a declaration that the defendants- 
Trustees had no power to acquire the lands 
in suit in pursuance of the Russa Road 
widening scheme, and that their acts in this 
behalf were ultra vires and illegal; he ac- 
cordingly prayed that the defendants, their 
servants and agents, might be restrained by 
a perpetual injunction from interfering in 
any way with the plaintiff in his posses- 
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sion and enjoyment of the lands: in suit. 
The Trustees put the plaintiff to the proof 
of his claim. : They contended that it was 
not competent to the plaintiff to question 
the scheme or any portion thereof after 
notification of the sanction of the Local 
Government ; they further asserted that the 
lands were required for the execution of 
the scheme and were affected by the exe- 
cution of the scheme and tbat they 
were competent, in the exercise of their 
statutory powers, to take steps for the 
compulsory acquisition of the land. An 
objection was also taken that the suit was 
not maintainable without notice under sec- 
tion 156. The Subordinate Judge overruled 
these contentions and came to the con- 
clusion that the action of the Trustees, 
in including the land in suit within the 
scheme area on the basis of the resolution 
with which they started, was ultra vires and 
void. He consequently granted an injunction 
which directs the Trustees to refrain from 
the acquisition of the land in suit for the pur- 
poses of the Russa Road widening scheme. 
The Trustees have appealed to this Court 
and on their b»half the Advocate-General 
has contended that the decree of the Sub- 
ordinate Judge should be discharged on the 
following grounds, namely, first, that the 
intended acquisition of the lands with a view 
to recoupment, that is to enable the Trustees 
to recoup themselves in whole or: in part 
the costs of the scheme, is an act authoris- 
ed by the Calcutta Improvement Act, 1911; 
secondly, that the lands are required for 
providing building sites within the meaning 
of section 39 (a) and are consequently 
liable to compulsory acquisition; thirdly, that 
the lands are required for the purpose of 
laying out or re-laying out within the mean- 
ing of section 41 (b), and are accordingly 
proper subject-matter of compulsory acquisi- 
tion ; fourthly, that the lands will be affect- 
ed by the execution of the scheme within 
the meaning of section 42 (a) and have 
accordingly been properly included for ac- 
quisition by the Trustees in the exercise 
of their statutory discretion; and, fifthly, that 
the suit is not maintainable, аз ander section 
49 (2), the publication of the sanction of the 
Local Government is conclusive evidence that 
the scheme has been duly framed and sanc- 
tioned. The questions mooted are of first 


impression and their determination depends 
primarily upon the construction of various 
provisions of the Calcutta Improvement Act, 
1911, which must be interpreted as a whole 
and not isolated from each other. We 
shall accordingly first analyse the scheme 
of the Act and examine its principal pro-, 
visions in so far as they are relevant for 
the decision of the questions raised before us. 

The Preamble to the Act, which is des- 
cribed as “an Act for the improvement 
and expansion of Caleutta," consists of four 
paragraphs. ‘The first paragraph enumerates 
the objects of the Act, namely, 

(A) The improvement and expansion of 
Caleutta by — 


(a) Opening up congested areas, 

(b) Laying ont or altering streets, 

(c) Providing open spaces for purposes of 
ventilation or recreation, 

(d) Demolishing or constructing build- 
ings, 

(e) Aequiring land for the said purposes. 


(B) The re-housing of persons of the poorer 
and working elasses displaced by the execution 
of improvement schemes. 

This is followed by the words "and 
otherwise as hereinafter appearing," which 
are by no means easy to construe with 
what precedes; they are, we think, 
intended to be read with the phrase “to 
make provision”; if this be the true meaning, 
the term “otherwise” may be taken as 
equivalent to “in other ways,” or, “in other 
respects,” or “with regard to other points”, 
which are given in the Oxford Dictionary as 
significations of the word. 

The second paragraph of the Preamble 
recites the expediency of the constitution of 
a Board of Trustees invested with special 
powers to carry out the objects of the Act. 

The third paragraph of the Preamble recites 
that sanction of the Governor-General had 
been obtained, under section 5 of the Indian 
Councils Act, 1892, to sach of the provisions 
as affect Acts passed by the Governor-General 
of India in Council. 

The fourth paragraph of the Preamble 
recites that the sanction of the Governor- 
General had been obtained, under section 43 
of the Indian Councils Act, 1861, to the 
enactment of the provisions of the Fifth Chap- 
ter which relate to Taxation. 
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It is worthy of special note that acquisition 
of land for purposes of recoupment is not 
specified as one of the objects of the Act, 
though acquisition of land for the purposes 
enumerated above as (a), (b), (c), (d) is ex- 
pressly mentioned. The Advocate General, 
with characteristic candour, conceded that 
he could not support the position that acquisi- 
tion of land for purposes of recoupment is 
one of the objects of the Act, though it may 
be опе of the means to attain the objects 
of the Act.” 


The. Act is divided into eight Chapters. 
Section 2, which finds a place in the First 
Chapter, contains definitions of terms. Clause 
(f) lays down that, unless there is anything 
repugnant in the subject or context, the ex- 


pression “improvemeut scheme" means a 
general improvement scheme or a street 
scheme. or both. Clàuse (2) lays down 


that the expression "publie street ” has the 
same meaning as in clause 37 of section 3 of 
the Caleutta Munieipal Aet, 1899, 


The Second Cbapter makes provision for 
the constitution of the Board of Trustees, the 
conduet of business by them and the appoint- 
ment and status of theiz officers and ser- 
vants, ` 
' The ‘Third Chapter, which treats of im- 
provement schemes and re-housing schemes, 
comprises sections 36 to 67. Sections 36 and 
39 read together show that improvement 
schemes are of two kinds, namely, general 
improvement schemes and street schemes, 
while section 52 shows that in addition to 
these two classes of schemes there may be re- 
housing schemes. We are not concerned in 
the case before us with either a general 
improvement scheme or a re. housing scheme, 
and ‘we need, consequently, examine in detail 
only the provisions applicable to a street 
‘scheme. The first stage ina street scheme 
18 described i in section 39 which is in these 
‘terms : 

1 “Whenever the Board are of opinion that, 
for the purpose of 


(а) providing building sites, 
` * or, 
(b) remedying defective ventilation, 
or, . 
(c) creating new, or improving existing, 
means of communication and facilities for 
trafic, 


‚ area as they may think ft.” 


. 0r, 

(d) affording better facilities for conser- 
vancy, 
it is expedient to lay out new strele or to 
alter existing streets (including bridges, 
causeways and culverts), the Board may 
pass a resolution to that effect, and shall then 
proceed to frame a street scheme for such 
The first step 
in a street-scheme is, consequently, taken, 
when the Board passes a resolution that it 
isexpedient to lay out a new street or to 
alter anexisting street, because the Board 
are of opinion that such a course is requisite 
for one ог more of the four purposes 
enumerated in clauses (а), (b), (c), (d) of 
Section 39. The second stage in a street- 


‘scheme is also described in section 39, namely,. 


the second step is taken when, after the 
resolution has been passed, the Board proceed 
to frame a street-scheme for such area as 
they may think fit. It is obvious that before 
the scheme can be actually framed, the area 
must first be determined ; such area is clearly 
the area which the Board, in their discretion, 
think should be improved by the carrying 
out of the purpose set forth in their re- 
solution. Section 40 specifies the matters 
to be considered when an improvement scheme 
is framed in respect of any area. ltis plain 
that when а street-scheme is framed under 
section 40 in respect of an area previously 
determined upon under section 39, regard 
must be paid to the three points men- 
tioned in the section, with reference to the 
particular purpose specified in the resolution 
of the Eoard. passed under section 89. 
The three points specified in section 40 
are 


. (a) the nature and the conditions of neigh- 
bouring areas and of Calcutta as a whole; 

(b) the several directions in which the 
expansion of Calcutta appears likely to take 
place ; and, 


(c) the likelihood of improvement schemes 
being required for other parts of Calcutta. 


There can be no dispute that the considera- 
tion of these matters will lead to different 
results according as the purpose specified in 
the resolution of the Board is one or other of 
those mentioned in section 39 ; for example, 
ifthe object be the remedying of defective 


| ventilation, the consideration of the matters 
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mentioned in section 40 may lead to 
conclasions very different from what would 
be reached if the purpose were tie affording 
of better facilities for conservancy. It may 
also be incidentally observed that clause (a) 
of section 40, which renders it obligatory 
on the Board to pay ragard to the nature 
and the conditions of neighbouring areas, 
shows that the area for which the street- 
scheme’ is to be framed must have been 
previously determined; it would be unmean- 
ing otherwise to speak of ‘ neighbouring 
areas.” Sections 41 and 42 specify respective- 
ly matters which must be and which may be 
provided for in improvement schemes. Clause 
(a) of section 41 lays down that every im- 
provement scheme shall provide for the 
acquisition by the Board of any land in the 
area comprised in the scheme which will, in 
their opinion, be required for the execution 
of the scheme. Two points require to be 
noted in connection with this clause. First, 
the term “ acquisition” 
mean “compulsory acquisition under the 
provisions of the Land Acquisition Act.” 
This is clear- from sections 68 and 69, which 
refer respectively to acquisition by agreement 
and compulsory acquisition. Secondly, the 
area comprised inthe scheme is obviously 
larger than the land to be acquired as 
required for the execution of the scheme; 
in other words, the land required for 
what may be called the engineering works 


forms a part only of the area for which . 


the improvement is made. Clause (b) of 
section 4llays down that every improve- 
ment scheme shall provide for the laying 
out or re-laying out of the: land in the said 
area, (that is, the area comprised in the 
. scheme). There has been much discussion 
at the Bar as to the precise meaning of 
the expressions, lay out land” and “re-lay 
out land.” These expressions do not appear 
to have been used as words of art or technical 
words, The expression “lay out” is explained 
in the Oxford Dictionary, Vol. VI, page 131, 


to mean “to plot or plan out,” “to 
plan or map out,” “to apportion for a 
purpose.” The expression "re.lay ont? ean ba 
` fittingly applied only to land which 


has been previously, laid out. It is obvious 
that these expressions must be interpreted 
in view of the requirements of the particular 
scheme in hand, which may be a general 


does not necessarily ` 


improvement scheme undertaken for ons 
or more of the reasons specified in ssetioa 
38, or astraet-scheme undertaken on one or 
more of the grounds enumerated in section 
39. For instance, it is conceivable that in 
the casa contemplated in section 36 (b! (1) 
a large tract of laud may come within tha 
operation of a general improvement schema, 
which may provide for demolition of the 
buildings and for laying out the land for 
reconstruction of buildings. In our opinion, 
clause (b) of section 4l lends n> support 
to the theory that in every improvement 
scheme, for whatever purpose undertaken, 
the entire area comprised in the scheme 
must bs acquired and re-laid with the ex. 
ception of the area actually required for the 
engineering works. Saction 42 specifies 
matters which may be provided for in im- 
provement schemes. Clause (a) lays down 


that any improvement schame may provide 


for the agquisition by the Board of any land, 
in the area comprised in tha scheme, which 
will, in their opinion, be affected by the 
execution of the scheme. Three points 
require to be noted in connection with this 


clause, which is the counterpart of clause 
(a) of section 41. First, the term acqntusi- 
tion,’ as already observed in connection 


with section 4l (a), does not necessarily 
mean “compulsory acquisition”; secondly, the 
land to be acquired is smaller than the area 
comprised in the scheme; thirdly, the land 
must ba such as will, in the opinion of the 
Board, be affected by the execution of the scheme. 
There has bean mach controversy at the Bar 
round the expression “ affasted." On behalf 
of the Trustees, the Advocate-General has 
maintained thatthe term “ affasted” means 
“ рэпебсіаЦу affacted,” so that the Trustees 
are entitled to acquire compalsorily any 
land in the area comprised in the scheme, 
if they are of opinion thatthe land will ba 
baneSted by the execution of the scheme. 
This argament is based upon the fallacious 
assumption that section 42 authorises 
compulsory acquisition of lanl;as we have 
sean, ib does nothing of the kind. Bat, 
apart from this, the question does arise, 
what is the meaning of the expression 
"affected by the execution of tha schema,” 
The plaintiff respondent contends that the 
term “affected” meana “injuriously or 
prejudicially affected,” The appellants con- 
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tend, on the other hand, that the term 
signifies “beneficially affected.” There can 
be no doubt that the term “affected” 
taken .by , itself is colourless and is 
equivalent Tto “acted upon,” but, as 
pointed oot in the Century Dictionary, 
the word is generally used to convey the 
sense of “acted upon ог influenced 
injuriously”; for instance, if one were to 
say that “his health has been affected by 
the climate of India,” the obvious meaning 


would be that “his health had been 
impaired and not improved.” In our 
opinion, ihe word affected” is a word 


capable of a very large meaning, a word 
not of art but of ordinary English, which 
must be interpreted with reference 
to the context. We think that in 
section 42 it means neither “beneficially 
affected or improved in value” пог 
“prejudicially affected or impaired in value,” 
but signifies “acted upon physically or 
materially.” This, in fact, is one of the 
recognised meanings given in the Oxford 
Dictionary, Volume 1, page 153. There is an 
instructive discussion of the meaning of 
the term “affected” in the case of Metropolitan 
Board of Works v. McCarthy (17), to which 
reference may usefully be made in this 
connection. Land may well be said to be 
“affected by the execution of a scheme” 
within the meaning ofsection 42 (a), when 
by the construction of the improvement 
works, there. is: a physical interference 
with any right, public or private, which 
the owner is entitled to exercise in connection 
with that property. The interpretation 
suggested by the Trustees, namely, that 
“affected” means “beneficially affected,” 
that is, "benefited" leads to а curious 
result. The expréssion area comprised in 
the scheme” in section 42 (a) is clearly 
the area for the benefit of which the 
street-scheme is made under section 39; 
presumably, therefore, every inch of land 
within the area so determined upon under 
section 39 will be benefited or, to use 
the expression coined by the appellants, 
“beneficially affected” by the execution of 
the scheme. How can it then be appropriately 
said, as section 49 (a) does, that the 


. (12) (1874) 7 H. L. 248; 43 L. J. C. P. 385; 31 L, 
Т, 182; 23 W. В. 115, 


Board may select for acquisition such land 
only in the area comprised in the scheme 
as will, in their opinion, be affected by 
the execution of the scheme; the contention 
of the appellants practically is that the 
Trustees can acquire any or all land in 
the area, for the whole area would be 
benetited by the scheme. We are clearly 
of opinion that we should not adopt the 
forced and unnatural construction put 
forward by the appellants. The effect of 
that interpretation is that under section 
29, the Board may, in the first instance, 
arbitrarily fix the area which, in their 
opinion, will be benefited by the proposed 
improvement scheme, and, then proceed, 
under section 42 (a), equally arbitrarily to 
take away all land within such area from 
private owners on the plea that the lands 
wil be benefited by the execution of the 
contemplated improvement scheme. On the 
other hand, the section is at best an 
enabling provision; it gives no power of 
compulsory acquisition, though it may 
possibly authorise the -Board to acquire 
land by private agreement. The interpreta- 
tion we adopt puts a reasonable construction 
upon the section; it limits the application 


of the provision to cases of all lands 
within the area of the scheme, where by 
the execution of the scheme, that is Љу 


the construction of the improvement works, 
the lands will be affected, that is, in 
respect of those lands, there will be ‘a 
physical interference with a right, public’ 
or private, which the owner is entitled to 
exercise in connection therewith. The 
reason for such a provision is not far to 
seek. Although the provisions of the Land 
Acquisition Act have been materially modified 
in various particulars in their application to” 
eases of acquisition of land for the purposes of 
the Trust, clauses (3) and (4) of section 23 
(1) have been left untouched. Consequently, 
in cases of acquisition. for the Trust аз 
in all other cases, the owner of the land 
acquired is entitled to damages for what 
are compendiously described as “severance” 
and “injurious affection.” The Board are 
placed іл a position to escape from the 


. payment of such damages by section 42 


by including in their scheme the 
lands which will be affected _by the 
execution of the scheme. It is obvioug 


r ` 
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that when a reasonable interpretation of 
section 42 is possible, we should not adopt 
the construction suggested by the Trustees, 
which is not only not in accordance with 
the plain and natural meaning of the 
words used by the Legislature, but will 
also result in vesting the Board with arbitrary 
and unlimited powers of interference with 
private rights. 

Section 43 describes the procedure for 
preparation, and publication, of notice as 
to the improvement scheme and its 
transmission to the Chairman of the 
Calcutta Municipal Corporation and of other 
Municipalities, Section 44 provides for the 
submission of representations to the Board 
by Municipalities, Section 45 provides for 
service of notise on owners of land as to 
‘the proposed acquisition of their land for 
executing the scheme. Section 47 requires 
the Board to consider objections, representa- 
tions and statements of dissent; the Board 
may then either abandon the scheme or apply 
.to the Local Government for sanction to 
the scheme with such modifications, if any; 
as the Board may consider necessary. Sec- 
tion 48 authorises the Local Government 
to sanction, either with ог without 
modification, or to refuse to sanction, any 
improvement scheme submitted to it under 
section +7. The first clause of section 49 
requires the Local Government, when an 
improvement scheme has been sanctioned, 
to announce it by notification, The second 
.clause of section 49 defines the effect of the 
publication of such notification in these terms: 
“the publication of a notification under sub- 
section 7 in respect of any scheme shall be 
conclusive evidence that the scheme bas 
been duly framed and sanctioned." Section 
50 authorises the Board to alter a scheme 
after it has been sanctioned by the Local 
Government, and describes the mode of 


exercise of such power; in particular, we 
may note that clause (b) of the proviso 
requires that if the alteration involves 


the compulsory acquisition of further land, 


.& fresh application has to be made to 
Government after compliance with the 
prescribed preliminaries. The remaining 
sections of the Third Chapter deal with 


topics which do not bear directly on the 
questions in controversy in the present case. 
The Fourth Chapter deals with the subject 


of acquisition and disposal of lands. 
Sections 68 and 69 show that the acquisition 
may be either by agreement between the 
Board and the proprietor of the land or 
by compulsory proceedings taken at the 
instance of the Board under the provisions 
of the Land Acquisition Act, which аге 
modified in important particulars by section 
71 read with the Schedule to the Act, 
As regards compulsory acquisition, the funda- 
mental poiat to be borne in mind is that 
the Board is authorised, not to acquire 
whatever land they may choose, but only to 
acquire land for carrying out any of the purposes 
of the Act. This is manifest from the 
language used by the Legislature in section 
69. “The Board may, with the previous sanc- 
tion of the Local Government, acquire land 
under the provisions of the Land Acquisition 
Act, 1594, for carrying out any of the 
purposes of this Act.” As has already been 
shown, the purposes of the Act are enume- 
rated in the Preamble, and, consequently, in 
any conerete case, if the competence of the 
Board to compulsorily acquire a parcel of land 
is called in question, the test must be applied, 
whether the land is proposed to be acquired 
for carrying out one or other of the purposes of 
the Act. By по stretch of language can it 
be maintained that recoupmentis one of the 
purposes of the Act; the Advocate-General, 
indeed, as previously stated, conceded this 
position. Consequently, the Board is not 
competent prema facie under section 69 to 
acquire land compulsorily for recoupment. An 
ingenious attempt, however, has been made 
to evade this conclusion by a forced con- 
struction of several of the provisions of the 
Act, which we shall hereafter consider. The 
only other provisions in the Fourth Chapter 
whereon stress hasbeen laid by the Board is 


“that contained in section 78. That section 


authorises the Board to abandon the 
acquisition of land in any area comprised in 
an improvement scheme, which is not requir- 
ed tor the execution of the scheme; such 
abandonment is to be made in consideration 
of a sum of money which is to be paid by the 
owner of the land three years after the date of 
the agreement or is to constitute an outetand- 
ing charge оп the land subjest to payment of 
interest in perpetuity. 16 is plain that the 
provisions of section 78 are applicable, only 
when the land ia pot required for the execu. 
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tion of the scheme, but is yet within the area 
comprised in the improvement scheme as 
sanetioned by the Local Government. The 
contingency contemplated may obviously hap- 
pen when the Board, under section 50, alters 
the scheme after it bas received the sanction 
of the Local Government under section 48; 
it may well happen that land which was 
originally intended tobeacquired as necessary 
for the aequisition of the scheme may turn 
out to be nob actually required for the 
exeeution of the scheme by reason of an 
alteration in the scheme made under 
section 50 or it may also be by reason of 
some mistake in the original scheme itself. 
In such a contingency, section 78 comes into 
play. We have been invited, however, on 
behalf of the Trustees to hold that section 
78 shows by implication that the Board are 
competent deliberately to include in their 
schemelands which they know are notrequired 
for the execution of the scheme, solely with а 
view to make profi& from the owner under 
section 78. Weare clearly of opinion that 
there is по foundation whatever for this 
contention. The argument in substance is 
that the Board are competent to seize 
whatever private property they may choose 
and include it in their scheme deliberately 
on purpose to levy contribution from the 
owner under section 78, though the Board 
are fully aware all the time that the Jand can 
never be required for the execution of tke 
scheme. If the Legislature had intended to 
invest the Board with arbitrary and uplimit- 
ed powers of interference with private 
property of this description, the object 
should and would have been carried out by the 
insertion of a clause suitably framed in that 
behalf. It is further clear that section 78, as 
interpreted by the appellants, might in essence 
be regarded as a provision for the imposi- 
tion of a tax on the suhject and should, 
consequently, have found a place appropriate- 
ly in the Fifth Chapter after it had received 
the sanction of the Governor-General ав 
required by section 43 cf the Indian Councils 
Aet, 1861. We do not overlook the funda. 
mental distinetion between the power of the 
State to acquire private property for publie 
purposes and the power to impose a tax upon 
its subjects. Їп the former case, the pro. 
perty ceases to be the property of the private 
owner, he is awarded compensation therefor, 


measured by the market-value at the time 
of acquisition, and the loss he suffers is the 
prospective rise in value. In the latter 
ease, the property continues to bethe property 
of the private owner, but a burden is imposed 
upon him as his contribntion to the cost of 
the benefit conferred upon his land by the 
improvement carried out in the locality. Ina 
proceeding under section 78, if the applica- 
tion of the owner is refused and the land is 
acquired, no question of taxation, 
properly so-called, arises; but if must 
be established beyond doubt that the 
Board have authority to deprive the owner 
of his Jand in this manner, that is, fhat 
the Board are competent to acquire the 
land onder secticn 69 as required for carry- 
ing out one of the purposes of the Act. 
On the other hand. if the application of the 
owner under section 78 is granted and the 
proposed acquisition is abandoned on pay- 
ment by him to the Trustees of the agreed 
sum of interest thereon jn perpetuity, 
a tax is inessence imposed on the land; the 
truth of the matter in this event is that 
a sum pericdically payable is exacted out 
of the land, unless the capitalised value 
thereof is paid within the prescribed period. 
In this view of the true scope of section 
78, we cannot hold that the section was 
intended to be used as a cover for the 
arbitrary acquisition of ‘private property 
for purposes’ of recoupment, such recoup- 
ment to be made either by way of levy of 
а lomp sum from the owner ог a periodical 
tax payable out of the property, or by way 
of acquisition of the land for profitable 
re-sale hereafter. Reference has also been 
made to section 81, which authorises the 
Board to dispose of land vested in or ac- 
quired by them under the Act. This does 
not imply, however, a power in the Board 
to acquire land compulsorily, except for 
carrying out one of the purposes of the 
Act as provided in seetion 69; for there 
may obviously be occasion for the Board to 
dispose of what may be called surplus land, 
that is, land not required for the execution 
of the scheme, under various conceivable 
circumstances. It is hardly necessary to: 
enumerate exhaustively the various modes 
in which superfluous land may come into 
the hands of the Trustees, but instances will 
oceur to everybody. Thus, land originally 
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taken under the compulsory powers may 
have been taken upon a wrong estimate or 
calculation of the quantity of land which 
would be required for a purpose for which 
it is afterwards found out, by experience, 
that less Jand than was originally supposed 
will be sufficient. Or, again, the Board 
may have been forced to take superfluous 
land under section 49 of the Land Acquisi- 
tion Act by reason of wishing to take a 
part only of the premises, There may also be 
instances where land taken originally and 
required-originally for a scheme may torn 
out to be superfluous by reason of abandon- 
ment or modification of the scheme [see 
instances enumerated by Lord Cairns in 
Great Western Railway Company v. May (12)]. 
When it is thus possible to imagine cases 
of application of section 8l,i& would be 
wrong to infer therefrom а power of acquisi- 
tion of land for purposes of recoupment. 
Consequently, neither in the case of section 
78 nor in that of seetion 81 can we say that 
it necessarily implies a power of acquisi- 
tion for recoupment, though the sections 
may come into operation where the power 
exists; the essence of thè matter is that 
there may be occasion for their use even 
-if the power does notexist, As Ball, J, 
said in Dickson v. Pape (13), а necessary 
implication is not guess, not probability, but 
an inference which by no reasonable intend- 
ment can be otherwise; it is a state of things 
excluding any reasonable conclusion but 
the one.” 

The Fifth Chapter deals with taxation 
under three heads, namely, a duty on trans- 
fers of property situated within the limits 
of the Oalcutta Municipality, a terminal 
tax on passengers by Railway and by Inland 
Steam Vessels and а customs duty on Jute 
exported by Sea from the Port of Calcutta. 
It is worthy of note that there is no provi- 
sion for the imposition ofatax on property 
in Caleutta which may receive the benefit 
of and be enhanced in value by the improve- 
ment effected by the Board of Trustees. 
On the other hand, there are indications 
furnished by the evidence of the Chairman 
of the Trust that the Secretary of State for 
India in Council refused to accept a proposal 
toimpose a tax by way of what is called 
frontage rates, The faet remains, at any 
rate, that only three taxes are imposed by 


the provisions of the Fifth Chapter, and i6 
would be against well-known rules of con- 
struction of Statutes to hold that another tax 
has been, by implication, imposed upon the 
subject; the intention to impose a charge 
on the subject must be shown by clear and 
unambiguous language [see the observa- 
tions of Lord Brougham in Stockton ad Dar- 
lington Railway v. Barrett (18), referring to 
Hull Dock Co. v. Browne (19)]. 

The Sixth Chapter is devoted to Finance. 
Section SŠ imposes an obligation upon the 
Caleutta Municipal Corporation to make a 
quarterly eontribution to the funds of the 
Board ‘subject to a minimum annual payment 
of seven-and-a-half lakhs of rupees. Section 
89 and the following sections authorise the 
Board to raise money by loans and to make 
consequential provisions for payment of 
interest thereon, for the institution of a 
sinking fund, and other like matters. The 
remaining sections of the Chapter deal with the 
enforcement of liabilities, Budget estimates, 
Banking and Investments and Accounts. 
Reliance, however, has been placed upon 
clauses (с) and (d) of section 122 and 
clause (b) of section 123 as implying an 
authority in the Board to obtain funds 
for purposes of recoupment by acquisition 
and re-sale of land. In our opinion, the 
sections mentioned throw no light whatever 
on the question in controversy ; they merely 
contain provisions as to the mode in which 
the accounts are to be kept; this is clear 
from the circumstance that they find a place 
in that portion of the Chapter on Finance 
which is headed “Accounts” and comprises 
sections 120 to 136. ‘Reference may in this 
connection be made to clause (f) of section 
122, which lays down that all lump sums 
received from the Government in aid of the 
capital account are to be credited to the 
capital account; obviously, this does not create 
a right in the Board to demand an aid from 
Government; if such an obligation was intend- 
ed to be imposed on the Government, an 
appropriate section would have been inserted 
in the Sixth Chapter. This is made clear 
beyond dispute by reference to clauses (b) 
and (с) of section 124 which lay down that 


the proceeds of taxes imposed by the Fifth 
(18) (1844) i1 OL & F. 590; 8 Scott. (x R) 641; 7 
Man. & Gr. 870; 3 Man & Gr. 956; 3 Scott. N. R. 803; 
65 R. В. 261; 8 E. R. 1225. 
(19) (1881)221B. & Ad. 49; 36 R. R. 459; 109 E. R. 
1059. 
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Chapter and the sums contributed from Muni- 
cipal funds are to be credited to the Revenue 
Account. These provisions do not create a 
right in the Board to receive these sums; the 
right is created by sections 82,83 and 84 in 
the Chapter on Taxation and by section £8 in 
-the Chapter on Finance. Sections 122 to 125 
merely prescribe the mode in which the 
accounts are to be kept; an appeal to them to 
show that certain rights have been created in 
. the Board is bound to be infructuous. 

The two remaining Chapters comprise pro- 
visions as to the making of rules and supple- 
mental provisions, which do not throw any 
light upon the matters which arise for decision 
in this case. We shall now proceed to 
‘determine the questions in controversy in view 
of the exposition given above of the principal 
provisions of the Act, 

The first contention advanced on behalf of 
the Trustees is to the effect that they 
were authorised by the provisions of the Act 

: Ёо compulsorily acquire the land in suit for 
.purposes of  recoupmeni, The  Advocate- 
: General has conceded that there is no provi- 
sion in the Act which authorises in express 
terms the compulsory aequisition of land for 
purposes of recoupment, and he suggested 
with almost cynieal frankness that the Legis- 
lature had perhaps deliberately refrained 
from inserting in the Act an express provision 
to this effect with a view to avoid public 
elamour and criticism. He would seem to 
` suggest, however, that the Legislature had at 
the same time conferred the requisite author- 
ity in this behalf on the Trustees, surrepti- 
tiously as it were, by so framing some of the 
-provisions of the Act ‘as to leave no room 
for escape from the conclusion that the 
Trustees possess the power by necessary 
implication. We are emphatically of opinion 
-that an Act of the Legislature should not be 
interpreted on the assumption that the 
Legislature has indirectly accomplished what 
-it did not venture to undertake openly and 
. directly. . This principle applies with special 
force to Acts which confer on a Corporation 
‘extensive powers of interference with private 


rights; the extent of the right of interferente - 


must be assumed to have been explicitly and 
accurately defined in the Act and we decline 
to hold that wider powers than what appear 
on the face of the Act have been conferred in 
disguise on the Board of Trustees, Section 


69 authorises the Trustees compulsorily to ac- 
quire Jand for carrying out any of the purposes 
of the Act; recoupment is admittedly not one 
of the purposes of the Aet which are outlined 
in unmistakable language in the Preamble 
and are formulated in detail in sections 36, 
39 and 52. Tho conclusion follows that the 
Trustees have not been empowered to acquire 
land compulsorily for the purpose of recoup- 
ment. Butit is said that the power may be 
spelt out of other sections of the Act. Assume 
that such a method of construction is admis- 
sible; what are the sections within which such 
a power is supposed to lie hidden? Reliance 
is placed upon sections 41, 42, 78, 81, 122 and 
123. In our opinion, none of these sections is 
of any real assistance to the appellants. 
Sections 41 and 42, as already explained, deal 
merely with matters which must be or may be 
provided for when animprovement scheme is 
framed; they do not, directly or indirectly, 
authorise the compulsory acquisition of any 
land. It is further clear that clause (a) of 
section 41 refers to the acquisition of land re- 
quired for the execution of the scheme, while 
section 78 authorises the abandonment of land 
not required for the execution of the scheme. 
It cannot reasonably be contended that section ` 
41 entitles the Board to include, in the scheme; 
land not really required for its execution, on 
the pretence that it is so required, merely with 
a view to enable the Board to make a profit 
by subsequent abandonment under section 78, 
The proceedings of the Board, no doubt, 
disclose that such a course was, at one stage, 
seriously advocated; but fortunately for the 
reputation of the Board, the good sense of the 
majority prevailed, and the Board escaped 
from what has been, not very inappropriately, 
described by Counsel for the respondent as 
a process of blackmail in the shape of levy of 

“exemption fees." Weare of opinion that 
section 41 (a) does not authorise compulsory 

acquisition of land for recoupment. Section 
42 (a) also does not advance the contention 
of ‘the Trustees in the least degree; that 
clause, ss we havé.seen, authorises the inolu- 
sion, in the scheme, of land which will be 
affected by the execution of the scheme; this 
refers to cases where, by the .execution of 
the scheme (that is, the construction of the 
contemplated works), there would be physical 
interference with any right, public or private, 
which the owner of the property is by law 
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entitled to exercise in connection with such 


property. This clearly does not authorise 


the Board compulsorily to acquire any land 
they choose for the purpose of recoupment, 
on the assertion that the land is likely to te 
benefited by the proposed improvement and 


' may consequently be taken away from the 


‘gorily for 


_sary for the purposes of the Act. 


owner. Sections 73 and 81 also are of no 
avail, for, as has already been shown, they 
have no connection with the compulsory 
acquisition of land and provide merely for 
the abandonment of proposed acquisition of 
land or the disposal of land acquired under 
the Act. Sections 122 and 123 only regulate 
the mode in which the accounts are to be 
kept and do not sanction the compulsory 
acquisition of Jand. Section 69 accordingly 


remains the only section in the whole Act ` 


which deals with compulsory acquisition. 
There is thus no foundation whatever, in our 


` opinion, for the contention. that the Legis- 
` lature has resorted to what has been called 


an indirect method to deprive private owners 
of their property, by provisions in the Act 
which effectively confer on the Board a 
disguised authority to acquire land compul- 
purposes of recoupment. The 
Legislature has carefully provided for the 
finances of the Trust;in addition to taxation, 
provision is made for Municipal contributions, 
loans and possible grants from the Govern- 
ment; if the Legislature had intended that 
profit from the acquisition and re-sale of land 
should be one of the recognised methods to 
aid the finances of the Trust, an express pro- 
vision framed in suitable language would; no 
doubt, have found a place in the Fifth or Sixth 
Chapter. In the absence ofsucha provision, 
we must decline to read into the Act a clause 
of this character. It is well known that in 
the case of similar Statutes in England, the 
land which the Corporation is anthorised to 
acquire compulsorily is definitely set’ out 
either in a Schedule to the Act or in a Book 
of Reference and Plans, and even then the 
Corporation may only acquire what is neces- 
It: does not 
seem probable that in the case of the 
Calcutta Improvement Act, the Trustees were 
by implication invested with unlimited 


‘authority compulsorily to acquire whatever 


land they might choose, not for the purpose 
of execution of the scheme itself but for the 
purpose of recoupment. Such interference 


with private rights is, it is indisputable, 
permissible only under statutory authority. 
The Statute, which is the source of the 
authority of the Trustees, does not, in express 


terms, confer such powers on them, nor does. 


it do so by obvious and necessary implication, 
It may not be unprofitable to consider for 
a moment what is she real position if the 
contention of the appellants is sound. The 


Local Government are not entitled as such . 


to interfere with private rights; so the 
State, in its legislative capacity, creates a 
Board of Trustees, and through them invests 
the ‘Local Government with unlimited 
authority and unfettered discretion to 
interfere with private property; and it is 
seriously suggested that this result has been 
achieved by provisions in disguise, with a 
view to ayoid criticism and comment, which 
it is said would have been inevitably provoked 
by an explicit provision for this purpose. 
Now it need not be disputed that the 
Legislature has in times of peace, no less than 
in times of war, invested the executive author- 
ities with extensive powers of interference 
with private rights; instances will readily 
occur to all familiar with modern legislation 
[ Rea. у. Halliday; Zadig, Ex parte (20) which 
arose in connection with the Defenceof the 
Realms Aet, 1914, and Ezra v. Secretary of 
State (21), which arose in connection with 
section 6 (3) of the Land Acquisition Act, 
whereby a declaration by the Local Govern- 
ment that land is needed for a public purpose 
is made conclusive evidence of the existence 
of such purpose. | Inall such instances, how- 
ever, where unlimited powers of interference 
are intended to be conferred on the executive 
authorities, the Statute puts the matter 
plainly and beyond dispute. In this con- 
nection reference may usefully be made to 
the principle repeatedly recognised in a great 
variety of cases that where the objects of 
the Statute do not obviously imply such an 
intention, it must be presumed that the 


. Legislature does not desire to confiscate the 


property or to encroach upon the rights of 
persons; it is expected that if such be its 
intention, it will manifest it plainly, if not 
in express words, at least by clear implication 


(20; (1916) 1 K. B. 738; 85 L. J. K. B. 958. 

121; 39 0.86; 7C. W N 249 confirmed in 32 0, 
603; 32 I. A. 93, 9 C. W. N. 454; 1 C. L, J. 227; 7 Bom, 
L. R. 422; 2 A L. J. TA (P. О.). I 
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and beyond reasonable doubt 
Counties Railway v. Windsor and Annapolis 
Railway (22); Commassioners of Public Works 
(Oupe Colony) v. Logan (23); Green v. Reg. 
24); Sowerby v. Smith (25); Wells v. London 
Tilbury and Southened Railway Company (26); 
In ve Lundy Grantie Oo., Ex parte Heavan 
(27); Ew parte Jones, In +e Jones (28); 
Randolph v. Milman (29); Rondall v.: Blair 
(30); Devonshire Duke v. O'Connor (31) ]. In 
these circumstances, we are not prepared to 
accept an interpretation of the  OCaleutta 
Improvement Act which is not the natural 
construction of its provisions and which 
involves the consequence that an unlimited 
right of interference with private rights 
for purposes of recoupment has been con- 
ferred upon the Trustees by means of 
which do not directly at least 
disclose such an object. We hold accordingly 
that the Act does not authorise the Board 
of Trustees to acquire land compulsorily 
for purposes of recoupment. 

The second contention put forward on 
behalf of the appellants is that the lands 
in suit are required for providing ' ‘building 
sites” within the meaning of section 39 
(a) and are consequently liable to be 
. compulsorily acquired. The plaintiff-re- 
spondent answers that this plea is an after- 
thought and that there is no foundation 
for it either in law or in fact. We are 
of opinion that the contention of the 
appellants cannot possibly prevail. There 
is no room for controversy that the 
improvement scheme was initiated, not for 
the purpose of providing building sites 
under section 39 (a), but for improving 

(22) (1832) 7 App. Cas. 178 at D. 188; 51 L. J. P. 


O. 48; 46 L. T. 351. 

Qu) (1908) App. Cas. 355; 72 L. J. P. O, 91; 83 L, 
T.U 

бу (1876) 1 App Cas. 513; 35 L. T, 495. 

(25) (1874) € 90. P ‚ 524; 43 L. J. С. P. 290; 31 L. T. 
309; 23 W. R. 7 

(26) (1877) Fon. D. 126 at p. 130; 37 L. T. 302; 
25 W. В. 326. 

(27) (1871) 6 Ch. App. 462; 40 L. J. Oh. 538; 24 L. 
T. 922; 19 W. R. 609. 

(28) (1875) 10 Oh. App. 663; 44L. J. Bk. 124; 33 
L. T. 116; 23 W. В. 886. 

(29) (1868) 40. P. 107; 88 L. J. C. P. 81; 17 W. В. 
262. 

(30) (1890) 45 Ch. D. 189; 59 L. J. Ch. 641; 68 L. 
T. 265; 38 W. В. 659 

(31) (1890) 240. B. D. 468; 59 L. J. Q. В, 206; 69 
р. T. 917; 28 W. R. 420; 54 J. P. 740. 


[Western ` 


existing means of communication апа 
facilities for traffic under section 39 (e). 
This is clear from the resolution of the 
Board passed on the 27th August 1912 
under section 89 in the following terms: 
“The Board are of opinion, after local 
inspection, that the Russa Road between 
Elgin Road and Hazra Road is too narrow 
to afford proper facilities for traffic and 
should be altered by being widened, and, 
therefore, resolve that a street-scheme be 
prepared to effect ‘such widening.” As 
already explained, the initial steps in the 
assumption of jurisdiction by the Board is 
the passing of the resolution under section 
39; 16 is obviously not a matter of form 
bat of substance. We are surprised that 
in the case of a publie Corporation when 
action has been taken under the Statute 
on one basis, an attempt shonld be made 
to justify that action as if it had been 
taken for an entirely different purpose. 
The scheme before us,as we know, was 
not initiated because the Board were of 
opinion that for the purpose of providing 
building sites it was expedient to alter an 
existing street, namely, the Russa Road 
between the points where it is intersected 
by the Elgin Road and the Hazra Road 
respectively. It is patent that there is a 
fundamental difference between providing 
building sites and improving. existing 
facilities for traffic. It is not competent 
to the Board to initiate a scheme on one 
of the grounds enumerated in section 39 
and then to justify their action on the- 
plea that the scheme might have been 
framed on the other ground; such evasion 
of compliance with statutory requirements 
is not permissible. It is further clear from 
the resolution of the Board passed on the 


17th September. “1412 that .the scheme 
was “to provide only for the widening 
of Russa Road and the-taking vp for 


recoupment purposes land unoccupied or 
occupied by buildings of small value.” 
There was no assertion that the widening 
of Russa Road and the acquisition of lands 
on both sides thereof (though the road 
was to be extended on the western side 
alone) were necessary for providing building 
sites, although it was faint:y suggested in 
the scheme outlined for the information of 
publie [Exhibit I, page 6, ll, 2-5] that the 
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land -abutting on the widened road should 
be laid out in suitable building sites. It 
was only when donbts were raised as to 
the competence of the Board to take up 
land compulsorily for .purposes of recoup- 
ment that the Board and their atvisers 
found it convenient to rely upon the theory 
that the land in suit was required for 
providing building sites. The obvious 
‘answer is that that was not the purpose 
of the scheme. The respondent has also 
contended with considerable force that even 
if this were not so, even if it were com- 
petent to the Board to initiate a scheme 
for one purpose and then proceed there- 
with as if .ib “were undertaken for^a 
different purpose, still there is no question 
of providing a building site here. The 
land in suit is a good building site; a 
new building has been erected ona part 
of the premises and the remainder was 
about to be used in thesame manner. It 
is plain that “providing building site” under 
section 39 (a) does not mean buying up 
land already fit for building site or pulling 
down houses and selling the land for build- 
ing site; in our opinion, it means making 
it possible to use as building site land 
which cannot, for various reasons, be now 
used as building site. In these circum- 
stances, the plaintiff urges with good reason 
that it is not competent to the Board to 
seize his building site and re-sell-it at a 
. profit on the pretence of “providing a build- 
ing site.” There is little room for doubt 
that if the Board were permitted to take 
such a step under colour of statutory pro- 
visions, it would be an abuse of those 
provisions on the plea of nominal com- 
pliance therewith, We may observe in- 
cidentally that when the Board proceeded to 
frame the scheme after their resolution 
under section 39, they did not determine 
the area for which the scheme was to be 
framed; they merely determined the land 
which, they thought, should be acquired, 
and overlooked that the land to be acquired, 
though included in the area for which the 
street-scheme is framed, is not conterminous 
therewith; the area forthe benefit of which 
the scheme is framed is plainly more ex- 
tensive than. the land required for the 
execution of the scheme. In our opinion, 
the assertion that the land in suit, is 


required for providing building site furnishes 
no answer to the claim of the plaintiff, 

The third contention of the appellants ig 
that the lands in suit are required for the 
purpose of lay out and are consequently 
proper subject-matter of compulsory ac- 
quisition. Reliance is placed upon section 
4l (b), which requires that every im- 
provement scheme shall provide for the 
laying out or re- “laying out of the land 

‘in the said area,” that is, in the area 
comprised in the scheme.  Heferenceis also 
made to the decisions in Baker v. Portsmouth 
Uorporation (1:, Galloway v. London Corpora- 
tion 3) and Hendon Local Board v. Ponnce (2) 
to show that the word “street” includes the 
road way as also the houses on both sides. In 
our opinion, this contention of the appellants 
must be deemed groundless for more than 
one reason. First, it is plain, that section 41 
(b) does not directly or indirectly relate 
io the acquisition of any land whether by 


_ private agreement or by compulsory process. 


Secondly, what is called "lay out" is not 
oneof the objects of the Act as enumerated 
in the Preamble, nor even one of the pur- 
poses mentioned in section 39 for which a 
street-scheme may be undertaken. Thirdly, 
the contention if well-founded proves too 
much, for as section 41 (b) requires that every 
improvement seheme shall provide for the 
laying out of the land in the area comprised 
in the scheme, according to the view maintain- 
ed by the appellants, ihe entire land inelud. 
ed in the area determined as the area to.be 
benefited under section 39 must be acquired 
&nd laid out or re-laid out, as the ease may 
be. Fourthly, a reference to the interpreta- 
tion of the term “street” in the Local 
Government Act, 1858, can serve no useful 
purpose and can be of no real assistance in 
the determination of the term "street" in the 
Calcutta Improvement Act, 1911. Section 2 
(n) shows that the expression "public street” 
has the same meaning as in section 3 (87) 
of the Caleutta Municipal Act, 1899; according 
to that definition, the term “street” does 
not include either the abutting lands on both 
sides or the houses thereon. Section 41 (5) 
only contemplates that the scheme shall 
provide for the lay out or re-lay ont of such 
land in the area comprised in the scheme 
as may be validly acquired by or become 
otherwise vested in the Board. The section 
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does not imply an obligation on the Board 
and corresponding authority on their part 
to acquire compulsorily all the lands situated 
in the area comprised in the scheme. 

The fourth contention of the appellants is 
to the effect that as the lands in suit will be 

“affected” by the execution of the scheme 
within the meaning of section 42 (a), they 
have been properly included for compulsory 
acquisition hy the Trustees. There is no 
ferce in this argument; indeed, the proceed- 
ings of the Board and the course of this 
litigation show that this is a rather belated 
argument ingeniously devised to meet the 
exigencies of the situation. First, section 42 
(a) does not authorise the compulsory 
acquisition of any-land. Secondly, theselands 
wil in no way be "affected by the execu- 
tion of the scheme,” inthe sense in which 
we interpret thatexpression. It is not disput- 
ed that the lands will lie а considerable 
way to the west of the widened Russa Road, 
and if they canbe the proper subject-matter 
of compulsory acquisition, there is no con- 
ceivable reason why lands even much further 
to the west should not be similarly acquired; 
indeed, it is diffieult to imagine where 
aline could be drawn, because all improve- 
ment schemes may in one sense be supposed 
to increase the value of all land in the city. 
There is this further difficulty in the present 
case that the Board did not, as we have 
already shown, determine under section 39 
the area for the benefit of which the street- 
scheme was to be undertaken; they have 
simply selected the lands which they desired 
to acquire. In our opinion, section 46 is of 
no assistance to the appellants. 

The fifth contention of the appellants raises 
the question of the competence of the Civil 
Court to entertain this suit and to grant 
relief by way of injunction. Reliance has 
been placed upon section 49 (2), which 
provides that the publication of a notification 
under sub-section (1) that the Local Govern- 
ment has sanctioned a scheme, shall be 
conclusive evidence that the scheme has been 
duly framed and sanctioned. The argument 
in substance is that this section deprives the 
Civil Court of jurisdiction to determine 
whether the action of the Board is or is not 
ultra vires. In our opinion, this contention 
is entirely groundless. Section 49 (2) merely 
provides that after the publication of 


notification of sanction, the scheme cannot 
be impeached on the ground that it has not 
been framed and sanctioned duly, that is, 
in eonforniity with the procedure prescribed 
by the Act; but there is nothing in tbe 
section whick takes away the jurisdiction 
of the Civil Court to investigate whether 
the action taken by the Trustees has or 
has not been in excess or violation of 
statutory authority. This follows from a 
plain reading of section 49 and is confirmed 
by sections 155 and 160, which would be 
entirely superfluous if section 49 (2) com- 
pletely barred suits of all description in the 
Civil Court. This contention, consequently, 
must be overruled. 


We may add that an objection was 
taken in the Trial Court that the suit 
was barred. as no notice had been given 
under section 156. This was overruled on 
the principle explained by Woodroffe, J., in 
Ganoda  Sundury Chaudhurant v. Nalini 
Ranjan Raha (39), namely, that a sec- 
tion which bars a suit for an act done, 
does not prohibit a suit for an injunction 
to restrain the commission of an act not 
done but threatened to be done. The 
correctness of this view has not been 
questioned in this Court, and the point, 
indeed, was not even so much as mentioned 
in the course of argument. e 


It may finally be observed that in.the 
course of the elaborate arguments addressed 
to us on both sides, reference was made 
to judicial pronouncements upon the construc- 
tion of other Statutes. Thus, the appellants 
relied upon the decisions in Galloway v. 
London Qorporation (8); Lynch ү. Sewars 
Commissioners (9); Quinton v. Bristol Corpora. 


tion (5); Rolls v. Londen School Board 
(6) and North London Railway v. 
Metropolitan Board оў Works (7) to show 


that authority had been conferred upon 
them to acquire land compulsorily for 
recoupment. The respondents, on the other 
hand, relied strongly upon the cases of 
Thomas v. Daw (88); Gard v. Sewers 
Commissicner (8); Donaldson v. South 
Sheilds Corporation (4) and Denman v. 


(32) 1 Ind. Cas. 514; 36 C. 28; 120. W М. 1065. 
33) (1868) 2 Ch. App. 2; 36 L. J, Ch, 201; 16 L, 
T. 200; 15 W. R. 113, 
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Westminster Corporation (10) as laying 
down prineiples which supported their view 
of the matter. No useful purpose is likely 
to be served by an analysis of these 
decisions and of the special provisions of 
the Statutes interpreted therein. It is at 
no time a profitable task to seek to interpret 
one Statute by reference to another Statute 
which, however analogous in scope, is still 
couched in different terms апа possibly 
constitutes a machinery of an entirely 
different type to effectuate its purposes. We 
may in this connection -bear in mind the 
weighty warning given by Lord Haldane in 
Kreglinger v. New Patagonia Meat and Ооа 
Storage Uompany (84) against the abuse 
judicial precedents; they are of binding 
force and of real guidance only in so far 
as they establish principles. What then 
are the-true principles applicable to cases 
of this character; they will be found 
succinctly stated in paragraph 26 of the 
title on “Compulsory Purchase of Land and 
Compensation" contributed by Lord Alver- 
store and Mr. Allan to the Laws of England 
edited by Lord Halsbury (Volume VI, 
page 25): — 

"Munieipal and other publie bodies are 
sometimes given powers to take land be- 
yond that which is necessary for the 
actual execution of the proposed works, in 
order that some part at least of the 
improved value of the adjoining lands may 
be. secured in ease of the burden upon the 
rate payers. These lands are said to be 
authorised to be taken for the purpose of 
‘recoupment’, as the public body is em- 
powered to sell or lease them at what may 
be ап enhanced value [Galloway v, 
London Corporation (8); Quinton v. Bristol 
Corporation (5)]. Similarly, publie bodies 
may be allowed to acquire land which they 
may exchange for other land in order to carry 
out the intended object more effectually 
or economically [ Rolls v. London School Board 
(6)]. If the Act clearly authorises the 
land to be taken for the actual works 
only, a local authority or other public 
body will be restrained from taking more 
than is actually necessary for such works 
[Donaldson v. South Shields Corporation (4)], 


(34) (1914) App. Cas. 26 at 40; 83 L. J. Ch, 79; 
109 1, T, 802; 58 S. J. 9 30 T. L, R, 114, 


` the Act which is the 


but if it appears that.it is the intention 
of the Act that the public hody are to 
be allowed to reimburse themselves, they 
will then be at liberty to take all the 
lands delineated cn the plans. On the 
other hand, when local authorities are 
authorised to take lands from time to 
time for specific works, such ав street 
widening, and the land is not specified in 
the Act, they cannot, in order by re-sale 
to reduce the expense to the rate payers, 
take more than is bona fide necessary for 
the purpose [Denman v. Westminster Cor- 
poration (10); Fernley v. Limehouse Board of 
Works (35) 1.” 


The substance of the matter, then, is 
that the object of the Legislature must 
be determined as expressed in the provisions 
of the Statute; it is not permissible to 
speculate about the unexpressed intentions 
of the Legislature; nor are we concerned 
with the difficulties, real or imaginary, 
which may arise from the adoption of the 
expressed intentions of the Legislature. 
We have, from this point of view, analysed 
and examined in detail the provisions of 
sole source of au- 
thority of the Trustees, and we see no 
escape from the conclusion that under the 
powers of compulsory acquisition defined 
in section 69, they are not competent to 
acquire land compulsorily except "for 
carrying out any of the purposes of the 
Ast,” which do not inelude recoupment. 
It is of no avail to refer to decisions on 
English Statutes where the Legislature 
accurately defines the land liable to fall 
within the operations of the Improvement 
authorities, It is remarkable that even 
under such conditions Lindley, M. R. 
speaking on behalf of the Court of Appeal, 
did not hesitate to hold in Donaldson v. 
South Shields Corporation (4) that although 
the lands in dispute were included in the 
Book of Reference, which formed in essence 
a part of the Act, still he had failed, after 
ihe most dexterous manipulation of Ње 
sections, to extract from them anything 
like an enactment to the effect that the 


(85) (1899) 68 L.J Ch, 344; 80 I. T. 851; 03 J, 
P. 810, 
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Corporation was at-liberty to take lands 
simply for the purpose of enabling them 
to raise money, lands which they did not 
want for widening streets and fur engineer- 
ing purposes. Much stress was naturally 
laid before him on the decision of the 
House of Lords in Galloway v. London 
Corporation (3); but the Master of the Rolls 
disposed of this argumentin his charac- 
teristic way as follows: “If you have to 
construe а document which will not do 
what you want, see if you cannot find an 
authority which wil.” We may add that 
at the close of the arguments addressed to us, 
mention was made of the decision of Greaves, 
J.,in Manilal Singh v. Trustees for the Improve- 
ment of Calcutta (36). From a perusal of that 
judgment it is plain that fundamentally 
important points of view, which have 
been placed before us, were not laid before 
the Court in that case. . А question may 
also possibly, arise, whether, upon the 
special facts of that case, the actual 
decision may not be supported, apart from 
the reasons assigned in support thereof. 
But it would clearly be not fair to 
express an opinion upon the judgment. in 
that case, which is not binding upon us 
and may possibly form the subject of an 
appeal. ШЕ 

We hold for the reasons given above 
that the decree made by the Subordinate 
Judge is correct and that this appeal is 
dismissed with costs. 


Appeal dismissed. 
(36) Suit No. 1258 of 1915 unreported. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Сіті, Appeat No. 123 or 1914. 
September 21, 1915, 
Present:- Mr. Lindsay, J, C. 
Mahant PARTAB DAS ~ DEFENDANT— 
š . APPELLANT 
` versus 
KANHAI LAL AND ANOTHER—PLAINTIPF3—- 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 95 
`—Nankar rights, auction-purchaser of, title of, when 
complete. 
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An auction-purchaser of папка” rights acquires 
full title to them from the date of his purchase and 
is not required to apply for possession under Order ' 
XXI, rule 95, Civil Procedure Code. [р. 769, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Unao, dated the 23rd December 1913, 
upholding the order of the Munsif, North 
Unao, dated the 28th July 1913, 

Babu Bisheshwar Nath Srivastava 
Rajeshwari Prasad, for the Appellant. 

Pandit Gorkaran Nath Misra, for the 
Respondents. - 


JUDGMENT.—The appellant in this case,’ 
Mahant  Partab Das, is the superior 
proprietor of a village named Sahra 
Мап, which includes а hamlet or chak also 
called Sahra Mau. Three brothers Kundan 
Lal, Mul Ram and Ram Partab held certain | 
nankar rights in this village, that is to say, 
they were entitled to receive a cash pay- 
‘ment from ‘the superior proprietor of the 
village of Rs. 60 per annum. These brothers 
mortgaged a half share of the nankar rights 
to the plaintiffs respondents in this case. 
The mortgagees obtained a decree on their. 
mortgage in September 1897, This decree 
was made absolute in 1898. The property 
was риё ор for sale and purchased by the 
decres-holders themselves in April 1905. 
The sale was confirmed in May 1905 and 
a sale-certificate was given to these respond- 
ents in the year 1906. On the basis of 
their purchase they brought the present suit 
to recover the arrears of nankar from the 
defendant-appellant for the years June 1909 
to June 1912, Amongst other defences one 
defence put up was tothe effect that the plaint- 
iffs had not obtained possession of the property 
which they purchased within the time 
prescribed by law and that, therefore, the 
suit was barred. It seems to have been 
the impression of the defendant for some 
reason ог another that the plaintiffs’ title 
to the half share of the nankar rights, which 
they had acquired atthe auction-sale, could 
not be perfected without their making an 
application for possession in the sense 
indicated by Order XXI, rule 95. A great 
deal of discussion of this matter seems to 
have taken place in both the Courts beluw. 
It was founi that in the year 1910 the 
decrec-holders did make an application for 
delivery of possession under Order XXI, 
rule 95, and that possession was ordered 
by the Court to be given to them and was 


and 
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given on the 15th July 1910. Why it was 
thought necessary to make any application 
under this rule passes my comprehension. Rule 
95 of Order XXI has nothing whatever 
to do with cases of this kind. The property 
which the plaintiffs-respondents acquired at 
the auction-sale consisted of the right to 
receive a sum of Rs. 30 per annum from the 
defendant-appellant, who is the superior pro- 
prietor of the village. Itis quite clear that 
having purchased these rights at the 
auction-sale there was nothing more which 
the plaintiffs could do. They were from 
the moment of their purchase entitled 
to assert their claim against the present 
defendant. There was no reason whatever 
why they should go through the farce of 
asking the Court to direct delivery of posses- 
sion under rule 95 of Order XXI. It is not 
necessary for me to diseuss this question 
any further. This appears to have been 
substantially the only defence which the 
appellant was able to put and itis the only 
point which is argued on his behalf here. 
I hold that the plaintiffs acquireda full 
right to claim Rs. 30 per annum from the 
appellant from the date of their purchase, 
namely, the 3rd of April 1905. The defend- 
ant was not in a position to resist this 
claim, and the plaintiff's claim was rightly 
decreed. This appeal fails and is dismissed 
with costs. Ë 
' Appeal. dismissed. 


PATNA HIGH COURT. 
Sscoxp От Appears Nos. 482 AND 372. 
oz 1915. 
. July 11, 1916. 

Present; —Mr. Justice Mullick. 
Moule: Saiyid RAZI-UD-DIN HOSSAIN 
AND OTHERS—APPELLANTS 

versus . 
BENDESHRI PRASAD SINGH— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), О. XXI, r. 89 
—Bengal Tenancy Act (VIII B. C. of 1885), ss. 170, 174 
—Appeal, second —Rznt-decree, what amounts to 
—Splitting up of jama, effect of. 

No appeal lies from ап order under section 174 of 
the Bengal Tenancy Act. Гр. 770, col. 1.) |, 

Мо second appeal lies from an order under Order 
К, в 89, of the Civil ProcedureiUode. [p, 770. 
col, 1. 
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Obiter dictu. —A decree not obtained in respect of 
the entire rent arrears of w holding is not a decree 
for rent within the meaning of section 170 of the 
Bengal Tenancy Act. [p. 770, col. 1.] 

An application by a shareholder in a mokarrari to 
deposit the purchase-money tin respect of a portion 
ofthe mokarrari sold in execution of such a decree 
falls under Order XXT, rule 89, Civil Procedure Code, 
and not under section 1740f the Bengal Tenancy 
Act. |р. 770, сл. 1.] 

À. mere splitting up of the jama by privato arrange- 
ment would not necessarily mean a splitting up of an 
under-tenure. [p. 770, col. 1.] 

Appeal against the order of the District 
Judge, Gaya, dated the 7th September 1915. 

Messrs. Lachmi Narain Singh and Nirsu 
Narain Singh, for the Appellant. 

Messrs Kulwant Sahat and Rai Gurusaran 
Prasad, for the Eespondents. 


JUDGMENT.—It is admitted that Kali 
Prasad and others held a dar-mokarrars 
extending over the whole of Mauza Nas- 
ratpur Phulwaria and that originally the 
rent was payable to 3 seta of mokarraridars, 
represented by Razi-ud-din and others who 
owned 4 annas 11 dams odd, by Abdul 
Wahab who owned 4 annas 16 dams odd 
and by Taharat Hussain who owned 6 annas 
11 dams odd. 

Razi-nd-din brought a suit for arrears of 
his share of the rent and purchased that 
fraction of the dar-mokarrart which was 
represented by his share; but the decree 
not being fully satisfied he attached the 
interest of the dar-mokararidar in that 
portion for which rent was paid to Abdul 
Wahab. Previous to this Abdul Wahab 
had obtained a decree against the ‘dar- 
mokarraridar for his share and after 
Razi-ud-din’s purchase, he brought the in- 
terest of the dar mokarraridar in his portion 
of the mokarrari to sale and at that sale 
the respondent before me,  Bindeshri 
Prasad, was the auction- purchaser. 

Razi-ud-din now comes forward to deposit 
the auction-purchaser’s dues either under 
section 174 of the Bengal Tenaney Act 
or under Order XXI, rule 89, of the Civil 
Procedure Code. 

The Munsif held that he was not entitl- 
ed to deposit. 


Oa appeal the District Judge held that 
the decree on which the auction-pur- 
chaser had purchased baing a rent-decree, 
Order X XI, rule 89, was not applicable and 
as section 174 of. the Bengal Tenancy 
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Act required that only the judgment- 
debtor must apply to deposit, the appellant 
Razi-ud-din was not competent to get the 
sale set aside. ` 

The present 
by Razi-ud-din. 

It is not clear how any second appeal 
can lie. If the application is one that 
comes under Order KAI, rule 89, then 
there is only a first appeal to the District 
Judge and no further appeal lies to this 
Court. Ifthe applicaticn is one entertainable 
under section 174 of the Bengal Tenancy 
Act there is no appeal at all. It does 
not seem necessary, therefore, to examine 
the facts of the case, but I have taken 
considerable trouble to go into these facts. 
From the plaint in Abdul Wahab’s suit 
it would appear that the dar-mokarrart was 
joint at the time of the suitand that the 
auction-purchaser’s contention that there 
was a splitting up by contract has not 
been made out. A mere splitting up of the 
jama by private arrangement would not 
necessarily mean a splitting up of the 
under-tenure. The decree, therefore, obtained 
by Abdul Wahab was not for the entire 
arrears and cannot be regarded as а rent- 
decree within the meaning of section 170 
of the Bengal Tenancy Act. Order XXI, 
rule 89, would, therefore, seem to apply 
and the appellant would be entitled to 
get the sale set aside by the payment 
offered by him. But there is no second 
appeal and the District Judge having held 
against him he has no remedy in this 
Court. 

It is contended that the District Judge’s 
order way be revised under section 115 
of the Civil Procedure Code, but it does 
-not.appear to me that there has been any 
refusal to exercise jurisdiction or any 
exercise of jurisdiction in an irregular or 
illegal manner. Therefore, the application 
for revision must be disallowed. 


second appeal is preferred 


The appeal is incompetent and is dis- 
missed with costs. 


Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Отуп, APPEAL No. 42 or 1916. 
July 5, 1916. 

Present; — Mr. Stuart, J. C. 
DONDOO SINGH. AND ANOTHER — 
PLAINTIFFS——ÀPPELLANTS 
versus 
SHEO NARAIN SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 14—Exclusion of 
time spent in- Revenue Courts —Ejectment suit-—Oudh 
Rent Act (XXII of 1886), s. 127— Trespassers recognised 
as tenants, for what purposes, 

The time spent by the landlord without avail in 
trying to get the holder of some of his lands ejected 
through the Revenue Courts as tenant cannot, under 
section 14 of the Limitation Act, be excluded iu a 
subsequent suit filed by the landlord in the Civil 
Court forthe purpose of having that holder ejeoted 
as trespasser. [p. 770, col. 1.] 

Under section 127 of the Oudh Rent Act, a land. 
lord can recognise trespassers as tenants only for the 
purpose of payment of rent and not of ejectment 
through the Revenue Courts. [p. 770, col. 1.] 


Appeal from the decree of the Officiating 
Subordinate Judge, Sultanpur, dated the 
30th November 1915, upholding the order of 
the Munsif, Musafir Kbana (Sultanpur), dated 
the 13th September 1915. 


Mr. Mumtaz Husain, for the Appellants. 
The Hon’ble Pandit Gokaran Nath Misra, 
for Respondents Nos 2, 3 and 4. 


JUDGMENT.—The plaintiffs obtained 
title by means of a partition regularly 
conducted in the Revenue Courts to a 
certain share in the village of Maing on 
{st July 1901. The defendants obtained 
possession of certain plots aggregating three 
bighas ten biswas. On 8rd November 
1v12 the plaintiffs issued a notice of eject- 
ment under the provisions of sections 54 and 
55, Act XXII of 1886, against the defend 
ants The defendants contested the liability 
to ejectment inthe Revenue Court bya suit 
instituted in accordance with the provisions of 
section 56, Act XXII of 1886. The suit was 
filed on 29th November 1912, They asserted 
that they were not tenants of the plots but 
mortgagees under a mortgage which had 
become  irredeemable. The Board of 
Revenue by its decision of 19th December 
1914 finally decided that the defendants 
were not tenants and that they could not 
be ejected by a notice. The plaintiffs 
then instituted the suit out of which the 
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present appeal has arisen on 27th March 
1915 against the defendants asking for 
their dispossession. The suit was instituted 
in the Court of the Munsif of Sultanpur. 


The lower Courts have dismissed the 
suit as being barred by limitation. It is 
elear that unless the case can be brougbt 
Outside the ordinary provisions of the 
law, the suit is barred by limitation for 
the title of plaintiffs originated on Ist July 
1901 and the suit was not instituted till 
the 27th Marck 1915 and ona finding 
of fact, which cannot be impugned in second 
appeal, the plaintiffs were not in posses- 
sion between Ist July 1901 and 27th March 
1915. The appellants, however, endeavour to 
apply the provisions of section 14, Ast IX 
of 1908, and ask that the period from 
the 29th November 1912 to 19th December 
1914 should be excluded as they were 
prosecuting with due diligence another 
civil proceeding upon the same cause of 
action in good faith in the Rent Courts, 
which from defect of jurisdiction or other 
cause of a like nature were unable to enter- 
tain it. It is to be observed, however, that 
the cause of action is not the same. In 
the Rent Courts they endeavoured to resist 
the claim of the defendants to have the 
notice of ejectment set aside upon the ground 
that the defendants were tenants. Now they 
seek to eject them as trespassers. Of course 
they cannot seek to ejest them through 
the Civil Court on the plea that the 
defendants are tenants. Some reference 
has been made in the lower Courts’ proceed- 
ings to the provisions of section 127, Act 
XXII of 1886 But the provisions of 
that section have no bearing upon the facts 
of the present suit. The plaintiffs at no 
time endeavoured to utilize the provisions 
of section 127, They could not recognize 
trespassers as tenants for the purpose of 
ejectment through tke Revenue Court. 
They never attempted to recognize them 
as tenants for the purpose of payment of 
rent. I find that the plaintiffs-appellants 
are not entitled to utilize the provisions of 
section 14, Act ІХ of 1908, for the purpose 
of extending the period of limitation, that 
their suit is barred by limitation, and that 
it has been rightly dismissed. 


I, therefore, dismiss this appeal, The 


appellants will pay their own costs and 


those of the respondents. 


, Appeal dismissed. 


MADRAS HIGH COURT. 
Civit MrscELLANEOUS ÁPPEAL No. 103 
or 1915. 
September 5, 1916. 
Present:— Mr. Justice Oldfield 
and Mr. Justice Krishnan. 
KUMARAPPA CHETTIAR, BY HIS AGENT 
VELLIAPPA CHETTI.—AÀPPELDANT 
сеғ=нѕ 
MURUGAPPA CHETTIAR AND OTHERS — 


RESPONDENTS. ` 
Provincial Insolvency Act (111 of 1907), ss. 86, 46— 
‘Person aggrieved by order’, meaning of—Right of 
creditor to appeal against Averse order. 
Á creditor has the right of appeal against an 
adverse order of Court under section 86 of th 
Provincial Insolvency Act Гр. 778, col. 2.] : 


A person is aggrieved by an order passed under 
section 36 of the Act in the following cases: 

(1) where he is a party to an order, or, if he is 
not, where he is bound by tho order and the 
order affects his interests, i. е, his person or his 
property, injuriously, 

(2) where heis a party to an order and bas 
suffered a ‘legal grievance’ thereby, inasmuch as 
something was wrongly refused which ho was entitled 
to demand or something was wrongly granted to some 
one which he was entitled to object to, though he was 
not beneficially interested in the result. 

A person who is not a party toan order and 
is not bound by it at all aud whom the order 
does nob touch, even though it may directly affect 
him or disappoint him of a benefit which he 
might have received if the order had been different, 
anda person who, though a party, has suffered 
no grievance thereby, legal or beneficial, are not 
persons aggrieved by the order. [p. 773, col. 1.] 


Ex parte Sidebotham, In зе Sidebotham, (1879) 14 
Ch. D. 458; 43 L. J. Bk. 41; 42 L. Т. 783; 28 W. R. 
7 5; Ew parte Official Receiver, In re Reed Bowen 4 Co. 
(1887) 19 Q. B D 174 56 L. J. Q. B. 447; 56 L, T. 
876; 35 W. R. 660; 4 Morrell, 225; Ex parte Ellis, In 
re Ellis, (1876) 2 Ch. D. 797; 45 L. J. Bk. 159; 34 L. T. 
705; In re Webb, Ex parte Walter, 1876) 2 Ch. D. 326; 
45 L.J. Bk. 105; 34 L.T. 70:; 24 W.R. 884, referred to, 
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In ve Langtry, Ex parte Sterenson, (1894) 63 L. J. 
Q. B. 570; 70 L. T. 786; 10 R. 220; 42 W. R. 496; 1 
Manson, 169; Ex parte Ditton, In re Wood, (1879) 
11 Oh. D. 56; 40 L. T. 297; £7 W.R 401, followed. 

Hanseswar Ghosh v. Rakhal Das Ghose, 20 Ind. Cas. 
688; 18 C.-L. J. 359; 18 О. W. N. 366; Thiruvenkata- 
chariar v. Thangayi Ammal, 29 Ind. Cas 294; 17 M. 
L. T. 482; 29 M. L. J. 765; 89 M. 479, distinguished. 

Oldfield, J.—The Official Receiver, from the moment 
at which the insolvent's estate vests in him, 
represents the body of creditors and ought to 
protect their interests. If in the exercise of his 
discretion he thinks it unnecessary fo appear to 
do so, but finds that a particular creditor thinks 
an appearance necessary, the proper practice is 
for him to obtain an indemnity from such creditor 
and to carry on the contest, recovering his costs 
from him in case of failure. [p. 774, col. 1.] 


Appeal against the order of the District 
Court of Trichinopoly, in Civil Miscellaneous 
Petition No. 551 of 1914, in Insolvency 
Petition No, 24 of 1913. 

The Hon'ble Mr. T. Rangachariar, for the 
Appellant. 

Messrs. T. Narasimha Aiyangar and V. 
Raghavachari, for the Respondents. 


JUDGMENT. 


Karsanay, J.-~This is an appeal under sec- 
tion 46 of the Provincial Insolvency Act 
against an order of the District Judge of 
Trichinopoly under Section 36 of the Act, 
which set aside a sale by the insolvent of 
some of his properties to the lst respond- 
ent for a sum of Rs, 4,000 within two 
years of the date of the insolvency, as not 
made in good faith; the order stated that 
he may be given а charge for the amount 
on the property.” The applieation under 
section 86 was made by the Official Receiver 
against the lst respondent who was also the 
: 7th creditor; but to this application, con- 
testing 4th and 5th creditors were also parties 
and they appeared by the same Vakil as 
the Official Receiver. The appeal to us 
is by the 5th contesting creditor against 
the 7th creditor, the alienee, the Official 
Receiver and the 4th creditor being joined 
as 2nd and 3rd respondents; and it is 
` against that portion of the lower Court’s 
order which purports to give a charge on 
the property, the Ist respondent has filed 
a memorandum of objections, objecting to 
the order setting asice his sale. 

A preliminary objection is taken to the 
maintainability of this appeal, on the ground 
that the creditor appellant has no right of 
appeal under section 46 against the lower 
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Courts order, such right being entirely 
confined to the Receiver. Section 45, clause 
(2), gives the right, of appeal against an 
order under section 36 to “any person 
aggrieved” by it. The question for decision 
is whether the 5th creditor is a person falling 
within that description. 

The first respondent’s Vakil bas relied on 
the cases of Ex parte Sidebotham, In re 
Sidebotham (1) and of Ez parte Official 
Receiver, In те Reed, Bowen $ Оо. (2) to show 
the meaning of the term “person aggrieved” 
im the English Bankruptcy Act. In 
the first case James, L. J., held that a “person 
aggrieved” is "not a man who is disappointed 
of a benefit which he might have received 
if some other order had been made, but a man 
who has snffered a legal grievance, a man 
against a whom decision has been pronounced 
which has wrongfully deprived him of 
something, or wrongfully refused him some- 
thing, or wrongfully affected his title to 
something,” His Lordship was dealing with 
an appeal by the insolvent where the 
Court had refuséd to act on the Comptroller’s 
report. He observed that “the appellant has 
suffered по  grievauce, he had hardly 
sustained even a damnum; if he has, it is 
damnum absque injuria"; the appellant was 
entitled to apply to the first Court and 
make out his own case against the trustee 
Lut he had nothing to do with the Comp- 
troller’s report. In this case His Lordship 
cited with approval Ez parte Ellis, In re 
Ellis (3), where a holder of a bill of sale 
from the bankrupt was held to bea person, 
aggrieved by the adjudication, and also In 
re Webb, Ex parte Walter (4), where a creditor 
who had not been heard before the Regis- 
trar on the question of registration of liquida- 
iion resolutions was held entitled to 
appeal as the matter was one affecting the 
interests of all creditors. The case of Ez 
parte Official Receiver, In re Reed, Bowen $ 
Co. (2) decided nothing more than that 
the Official Receiver was a person aggrieved 


(1) (1880) 14 Ch. D. 458; 49 L. J. Bk. 41; 42 L, T. 
783; 98 W. R. 715. 

(2) (1887) 19 Q. B. D. 174; 66 L. J. Q. В. 4477; 56 
L. T. 876; 85 W. В. 660; 4 Morrell, 225. 

(3) (1876) 2 Ch. D. 797; 45 L. J. Bk. 159; 34 L, Т, 
105. 

(4) (1576) 2 Ch, D. 326; 45 L, J, Bk. 105; 84L. Т. 
501; 24 W. R 834. 


` ап exhaustive one, 
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by an order refusing or adjourning his 
application for immediate adjadieation of a 
debtor. The majority of the Court, Fry, 
L, J.,disseuting, held that a party against 
whom an order had been passed refusing 
something he was entitled to demand, was 
a person aggrieved by it though he had no 
pecuniary ог beneficial interest in" the 
result. Lord Esher, M. R., while accepting 
the definition of “person aggrieved” given 
in Ba parte Sidebotham, In ve Sidebotham 
(1), pointed out, however, that it was not 
In Re Langtry; Hz parte 
Stevenson (5) a creditor was allowed to 
appeal against an order approving a scheme 
of arrangement though he had, at the time 
of order, not tendered proof of his debt 
but had so tendered before the date cf 
appeal. In the case of Ез parte Ditton, In 
те Woods (6) the creditor was refused the 
right of appeal only because he had not. 
proved his debt at all. 


The English authorities on the question 
“as to who is a person agrrieved and who 
is not are collected in Williams on Bank- 
ruptey, llth Edition, pages 38S and 389. 
From a ‘consideration of them I have come to 
the conclusion that in the following cases 
a person is а person aggrieved by the order, 
viz, (1) where a person is а party to an 
order, or even if he is not, heis bound by the 
order, and the order affects his interests, t.e., 
his person or his property injuriously and (2) 
where & person ia a party to an order and 
has suffered a "legal grievance” thereby, 
. inasmueh assomething was wrongly refused 
which he was entitled to demand ог 
something was wrongly granted to some 
one which he was entitled to object to, 
though he was nst beneficially interested in 
the result. On the other hand, a person who 
is not a party to an order and is not 
bound by it at all and whom the order 
does not touch, even though it may 
indirectly affect him or disappoint him of a 
benefit which he might have received if the 
order had been different and a person who 
though a party has suffered no grievanve 
thereby, legal or beneficial, are not persons 
aggrieved by the order. 


(5) (1894) 63 L. J. Q. B. 570; 70 L Т. 786; 10 R. 
220; 42 W. R. 496; 1 Manson, 169. 
(6) (1879)11 Oh, D. 56; 49 L T. 297; 27 W. B, 401, 
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The case of Hanseswar Ghosh v. Rukhal Dae 
Ghose (7) is an example ofthe lst class of 
persons not aggrieved as stated above. 
In it, a person who was originally a creditor 
bat who had ceased to be one at the time, 
was held not to bs a parson aggrieved by the 
action of the Receiver in including his pro- 
perties in the proclamation of sale of the 
insolvent’s properties, as he was a stranger 
whose title could not be legally affected by 
the intended sale. 

In Thiruvenkatachartar v. Thangayt Ammal 
(8) we have a case where a creditor was 
allowed to apply to the Court under section 22 
аз а person aggrieved against an order of the 
Receiver varying the terms of the sale pro- 
clamation of the insolvent’s properties, and 
to ask the Court to set aside the sale; it was 
held that as an unsecured creditor she was 
damnified by the order which, of course, 
would conclude her if not appealed against 
to the Court, 

We have now to see what the position 
of the appellant isin the present case. The 
order of the lower Court granting a charge on 
the property to the Ist respondent is clearly 
one that affects him injuriously, as it will 
diminish pro tanto the dividend payable to 
him. It will be conclusive against him if 
nob appealed against both because the 
Receiver who was a party, represented 
the body of creditors including himself 
and because, as stated above, he was 
himself a party to the order. It has 
been held in Khushhali Ram v. Bholar Mal 
(у) that a creditor can apply under section 36 
of the Act and I agree with that ruling. I 
am, therefore, clearly of opinion that the ap- 
pellant was entitled to appeal and I overrule 
the preliminary objection. 

It was urged that this view would lead to 
great inconvenience in practice as every 
creditor may prefer а separate appeal 
from a single order of the District Judge, 
I do-not apprehend any such inconvenience 
will really arise, as limagine the Receiver 
will ordinarily appeal if there are good 
grounds. lagree entirely with the observations 


(7) 20 Ind. Cas. 683; 18 G, L. J. 359; 18 C. W. N. 
366. 


(8) 29 Ind. Cas, 294; 17 M. L. Т. 432; 29 M. L. J, 
758; 39 M. 479. 
(9) 28 Ind, Cas, 573; 87 A, 252; 18 A, L, 4. 270, 
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of my learned brother as to what should 
be done by the Official Receiver in these 
matters. 17, however, for any reason Һе 
does not appeal,-I do not see why any 
creditor should not appeal to safeguard 
his own interests. If there is more than 
one appeal in the same matter, the Court 


can hear them all together, as is not 
infrequently dove in the case of batches 
of appeals from connected rent suits, I 


think the objection is not valid. 

On the merits, this appeal stands on the 
same footing as Appeal against Order No. 
42 of 1915, except that in this case the 
District Judge relied entirely upon evidence 
taken by the Receiver. For the reasons 
stated in my judgment in Appeal against 
Order No. 42 of 1915 which equally apply to 
this case, I set aside the order of the District 
Judge and remand the whole case tohim 
for fresh disposal according to law after 
taking fresh evidence. Costs of the appel- 
lant and of the Ist respondent їп the 
appeal and in the memorandum of objections 
will abide and follow the result and will 
be provided for in the final order, 

OLDFIELD, J.—I agree with my learned 
brother’s conclusion in favour of the 
creditor-appellant’s right to: appeal and 
with the order he proposes. 

In. doing so, I think it advisable to 
guard against theinference that the procedure, 
allowed by the lower Court, by: which that 
creditor carried on the proceedings before 
it, was satisfactory. For I think that 
the Official Receiver misunderstood his duty 
in restricting himself to reporting to the 
Court and leaving it to deal wilh his report 
and the evidence relevant to it unaided, 
except by any creditor who might choose 
to interest himself. The Official Receiver, 
from the moment at which the insolvent’s 
estate vests in him, represents the 
body of creditors and ought to protect their 
interests. lf in the exercise of his discretion 
he thinks it unnecessary to appear to do so, 
but finds that a particular creditor thinks an 
appearance necessary, the proper practice is 
for him to obtain an indemnity from such 
ereditor and to carry on the contest, recover- 
ing his costs from him in case of failure. ‘The 
advisability of this practice is clear 
enables the Official Receiver to retain in his 
-hands the control of the proceedings and 


For it. 


prevents their abandonment or their being 
compromised capriciously or collusively by any 
one creditor, whointerests himself in them, 
to the prejudice of the creditors as a body; 
The lower Court should, in my opinion, act 
on these principles in dealing with insolvency 
work in future, bearing in mind that the 
Official Receiver is its officer, whose proceed- 
ings it is its duty to control. 16 will consider 
whether it can act on them at the re-hearing 
in the present case. 


Appeal allowed; Case sent back. 


OUDH JUDICIAL COMMISSIONER'S 
COURT.. 
Seconp Civit, Аррклһ No. 588 or 1914. 
di April 28, 1916. 

Present; — Mr. Stuart, J. C. 
MUHAMMAD RAMZAN ALI KHAN— 
` PLAINTIFE—-A PPSLLANT 

VETSUSE 


MUHAMMAD NASIR KHAN AND oTHERs— 


DEFENDANTS — RESPONDENTS; 

Muhammadan brothers living in  commensality, 
position of-—Joint family, presumption аз to — Batis- 
faction of deed by one joint executant—Contribution, 
suit for, maintainability of —Suit on deed against one 
joint-ezecutant barred, effect of. 

Muhammadan brothers, who live in commensality, 
do business together, share tha same premises, 
divide up expenses and enjoy profits in common, 
cannot on that account be regarded as members of a 
joint family. Nopresumption can be drawn to the 
effect that a particular transaction conducted by one 
of them was carried out from the joint family funds 
and was for the benofit of all of them. [p. 776, col. 1.] 

Where one of the joint executants of a simple deed 
satisfies the money due on it by executing a usufruc- 
tuary mortgage-deed, his suit for contribution 
against the other joint executants is entertainable 
even before the mortgage-debt is satisfied. [р. 777, 
col. 1. 

2 Mem Jagannath Kuar v. Sheo Singh, 35 Ind. 
Cas. 439; 3 O. L. J. 441: 19 О. О. 44, distinguished 
from. 

Where a suit is dismissed as time-barred as against 
one of two jointexecnutants ofthe deed in anit, and 
decreed in full as against the other, who thereafter 
satisfies the decree, the latter cau nevertheless claim 
contribution from the former in respect of the 
amount which he has paidover and above what was 
due from him. [p. 777, col. 2.] 
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Appeal from the decree of the District 
Judge, Rae Bareli, dated 8th September 1914, 
modifying the order of the Subordinate 
Judge, Rae Bareli, dated the 9th June 1914. 


The Hon'ble Pandit Gokaran Nath Misra, 
fcr the Appellant. 


The Hon'ble Mirza Sami Ullah Beg, for 
Respondents Nos. 1 to 4. 


JUDGMENT.—Muhammad Khudayar 
Khan, Muhammad Ramzan Ali Khan, and 
Ahmad Ali Khan were the three sons of 
Muhammad Asad Ali Khan, Talukdar of 
Pahremau. After the death of their father 
the three brothers lived together. They 
held the landed property of the family in 
common and divided the profits among 
‘themselves. Muhammad Ishaq Khan aad 
his sen Muhammad Ismail Khan, residents 
of the town of Rae Bareli, were owners of 
two houses Nos. 573 and 607 in that town. 
These persons had borrowed a certain 
amount of money from Baij Nath Shukul, 
a- money-lender of the Rae Bareli district, 
on the foot of two deeds of mortgage, dated 
the €th of August 1880 and the 28th- Feb. 
ruary 1883, by which the two houses in 
question were mortgaged. On the 12th 
February 1887 they transferred their re- 
maining interests in those houses to Muham- 
mad Ramzan Ali Khan by а deed of sale, 
which recited that they had borrowed the 
money from Baii Nath Shukul on the security 
of Muhammad Ramzan Ali Khan, and being 
unable to satisfy the debt- or indemnify 
Muhammad Ramzan Ali Khan in any 
other manner now transferred their in- 
terests in the houses to him. The con- 
sideration of the sale-deed was Rs 900. 
On 12th February 1887 Muhammad Rimzan 
Ali Khan execute la simple deed in favour 
of Baij Nath Shukul for Rs. 952, which 
was accepted by Baij Nath Shukul in fall 
satisfaction of his claims due on the 
previous mortgages. On 10th February 
1896 Muhammad ` Ramzan Ali Khan and 
Ahmad Ali Khan-executed a simple deed 
in favour of Baij Nath Shukul, which carried 
off the amount due on the deed of 12th 
February 1887 and two other debts which 
were due not from the exeeutants but from 
Khudayar Khan. The consideratior. was 
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stated to be Rs, 1,328, made up as 
follows: ~ 
Dae under the deed of 12th February 

1887 .. 1,148 
Due under а deed of 18th October 1838 
executed by Khudayar Khan M 80 


Due under a deed dated l5th Chait 
Sudi 1945 Sambat executed by 


Khudayar Khan 100 


——n 


Total 1,326 


Muhammad Ramzan Ali Khan registered 
the deed. Ahmad Ali Khan did not regis- 
ter it. Ва] Nath Shukul brought a suit 
on the basis of the deed of 10th February 
897 in January 1907 against Muhammad 
Ramzan Ali Khan and Ahmad Ali Khan. 
Ahmad Ali Khan pleaded that as he had 
not registered the deed the suit was time- 
barred against him. This plea was accepted. 
The suit against Ahmad Ali Khan was 
dismissed and the suit against Muhammad 
Ramzan Ali Khan was decreed on 25th 
March 1907 for Rs. 2,645.3.3. Muham. 
mad Ramzan Ali Khan subsequently satis- 
fied this decree in the following manner: — 
He paid on Sth August 1907 Rs. 417.15.1. 
He paid on 27th March 1908 Rs. 610-6-10. 
He executed on 5th October 1911 a register- 
ed deed of usufructuary mortgage in favour 
of the decree-holder for a consideration of 
Rs. 2,479-1-0. Under the terms of this 
deed he placed the decree-holder in posses- 
sion of certain of his own property. 


In the year 1897, Muhammad Khudayar 
Khan having died, the family property 
was divided by means of an arbitrator’s 
award dated the 6th November of that year. 
On 13th October 1913 Muhammad Ramzan 
Ali Khan sued (1) the heirs of Khadayar Khan 
defendants Nos. 5 to Sand (2) the heirs of 
Ahmad Ali Khan defendants Nos. l to 4, 
for contribution with regard to the amount 
he had paid in satisfaction of the decree. 
The Subordinate Judge of Rae Bareli decreed 
his suit ‘against all defendants. The two 
sets of heirs appealed to the District Judge. 
The heirs of Khudayar Khan were held 
by the District Judge not to be liable to 
contribute. Their appeal was allowed and 
the decree against them was set aside, 
The heirs of Ahmad Ali Khan were held to 
be liable to contribute and their appeal was 
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dismissed. Muhammad Ramzan Ali Khan 
has appealed in Second Civil Appeal No. 
533 of 1914 against the heirs of Khudayar 
Khan, and the heirs of Ahmad Ali Khan 
have appealed in Second Civil Appeal No. 2 
of 1915 against the decree passed against 
them, These appeals have been heard 
and will be decided together. 

It is pointed out by the learned Counsel 
for Muhammad Ramzan Ali Khan that the 
three brothers lived jointly and that a 
portion of the consideration of the deed of 
10th February 1896 was for the satisfaction 
of debts incurred by Khudayar Khan. He 
also lays great stress on the interpretation 
that he places on the award. He argues 
that a clause in the award, apportioning the 
Hability of debts due from the family to 
Baij Nath Shukul to the extent of Rs. 1,160, 
can refer only to the amount due on the 
desd of 10th February 1896. He suggests 
that the figure Rs. 1,100 is entered by error 
in place of Rs. 1,328 with interest. He, 
therefore, asks that a deeree should be passed 
against the heirs of Khudayar Khan. 


With regard to the first point I am unable 
to decide in his favour. The three brothers 
are proved to have lived in commensality. 
They appear to have done their business 
together, to haveshared the same premises, 
to have divided up expenses, and to have 
enjoyed profits in common. But their 
position was very different from 
the position of members of a Hindu joint 
family. No presumption can be drawn to 
the effect that a particular transaction con- 
ducted by one of the brothers was carried 
out from the joint family funds and was 
for the benefit of all three. It cannot be 
suggested that the mere fact that Muhammad 
Ramzan Ali Khan purchased the right of 
equity of redemption, in certain houses can be 
"held to show that he purchased that right of 
equity of redemption, not only on behalf of 
himself, but on behalf also of his two 
brothers or that family funds passed or 
that family property was pledged in the 
course of the transaction. It was for 
the plaintiff to establish by evidence thatthe 
transaction was of the nature that he alleges, 
not an individual transaction conducted by 
Muhammad Ramzan Ali Khan for his own 
benefit, but a family transaction conducted by 
Muhammad Ramzan Ali on behalf of the 


family. ` He has not established that point 
in any way and I am unable to hold that the 
transaction was other than what if appears 
on the face of it to be, that is, one conducted 
by Muhammad Ramzan Ali Khan for his own 
benefit. It is to be observed that in clearing 
off the debts due to Baij Nath Shukul, 
Ahmad Ali Khan joined with Muhammad. 
Ramzan Ali Khan. This cireumstance does 
not, however, show that Khudayar Khan was 
a party to the transaction. The arrange- 
ments between Muhammad Ramzan Ali Khan. 
aud Ahmad Ali Khan are not disclosed 
by direct evidence, but it is clear enough 
that Ahmad Ali Khan consented to join 
Muhammad Ramzan Ali in undertaking the 
liability to satisfy the debts of Baij Nath 
Shukul. This is evidenced by the terms. 
of the deed of 10th February 1896. It is 
true that when the deed of 10th February 
1896 was executed to satisfy the liability 
due under the deed of 12th February 1887, 
Muhammad Ramzan Ali Khan and Ahmad 
Ali Khan cleared off two small debts 
due from Khudayar Khan. But the amount 
of consideration with regard to those debts 
was a very minor matter, and I should not 
be justified in presuming that Khudayar 
Khan had accepted or incurred any liability 
with regard to Baij Nath Shukul in respect 
of the satisfaction of the original mortgage- 
deed owing to the circumstance that the 
satisfaction of two small debts due from him 
to Baij Nath Shukul was included in the 
consideration. 


The last point remains, whether under 
the terms of the award the heirs of Khudayar 
Khan became liable for the satisfaction of 
Baij Nath Shukul’s claims under the deed 
of 10th February 1896. This is a question 
largely of fact and in so far ач the learned 
District Judge's decision is a finding of fact 
І am unable to interfere with it. Apart 
from that, however, I would not be likely to 
come to a conclusion that the agreement to 
pay up debts due to Baij Nath Shukul for 
Rs, 1,100 ean be interpreted as an agreement 
to satisfy the deed of 16th February 1896, 
which was for the amvuunt of Rs. . 1,322, 
Thus the appeal of the plaintiff No. 533 of 
1914 fails. 

The learned Counsel for the heira of 
Khudayar Khan and Ahmad Ali Khan has in 
resisting the one appeal and supporting the 
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other relied on the decision of their Lord- 
ships of Appeal in Magwell v. Jameson (1), 
relied on by Mr. Lindsay in Thakurain 
Jagannath Kuar v. Sheo Singh (2) (Second 
Civil Appeal No. 90 of 1915 desided on 
26th January 1916). The latter decision is 
unreported. T am not of opinion that the 
decision ir Maxwell v. Jameson (1) can be 
applied as against the plaintiff-appellant in 
the present appeal. There the Court 
of Appeal laid down that, in a case in which 
one out of four executants of a promissory 
note had satisfied the amount due on that pro- 
missory note by giving his own bond in 
satisfaction but where no money had been 
paid either on account of the bond or the note, 
no suit for contribution could lie as against 
the three other executants. The reason is 
given at page 287. Bayley, J., said: “Then 
aa the authorities differ, if becomes necessary 
to look to the reason of the thing. No money 
has yet come out of the plaintiff's pocket, and 
non constat that any ever will, for if he 
recovers from the defendant in the present 
action, still it is possible that he may never 
pay it over to Batson & Co. Then the period 
of time at which his remedy against the de- 
fendant shall commence has not yet arrived. 
If hereafter he is compelled to pay the 
money due upon the bond, he may then 
have his remedy against Jameson for his con- 
tribution.” 


- The ratio decidendi there was that the 
plaintiff had satisfied the joint promissory 
note by giving his individual promise to 
pay which the holder had accepted in full 
satisfaction of the amount due,and that the 
plaintiff had parted with nothing, and had 
‚ done nothing more than undertake a fresh 
obligation. The principle would not apply in 
my mind to a case such as this, where the 
plaintiff has executed a deed of usufructnary 
mortgage and has assigned valuable property 
io the ereditor in order that the profits may 
be enjoyed in lieu of interest and that the 
property may be held as security for the 
payment of the debt. For what will 
happen here? Either the plaintiff will be 
forced to re-pay the morey 
to recover his property or if he fails to 
re-pay ihe money the mortgage will become 


(1) (1818) 106 E. R. 286; 2 Barn. & Ald. 51. 
(2) 35 Ind. Cas. 489; 3 Q. L. J, 441; 19 O. C. 44, 
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irredeemable and the mortgagee will become 
full owner of the property transferred. 
Therefore, I cannot consider the doctrine 
laid down in Marwell v. Jameson (1) as 
any authority for the position taken up 
by the heirs of Khudayar Khan and 
Ahmad Ali Khan. The appeal, however, 
as ] have already shown, fails on the 
merits as against the heirs of Khudayar 
Khan, 

I now come to the deeision of the second 


appeal. Here again I find that the learned 
District Judge is right. It is true that 
the suit was dismissed against Ahmad 


Ali Khan. But Muhammad Ramzan Ali 
Khan was left to discharge an cbligation 
on a deed under which he was jointly 
and severally liable and is entitled, therefore, 
to claim contribution in respect of the 
amount which he has paid over and 
above the amount that was due from him, 
This appeal, therefore, fails also. 

As a result I dismiss both the appeals 
with costs. 

Appeal dismissed, 





PATNA HIGH COURT. 
Seconp Отуп, Appear No. 524 or 1915. 
July 4, 1916, 
Present:—-Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Kingsford. 
A. W. N. WYATT AND, OTHERS 
PLaINTIFF3—APPELLANTS 
versus 
SHEO GOBIND SAHU~Devenpantr— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), з. 88—Division 
of holding — Distribution of rent, when binding on land. 
lord —Patwari, authority of, extent of. 

Per Kingsford, J.—The division of a holding and 
the distribution of rent are not binding on the land. 
lord Fre he gives his consent ín writing. [p. 779 
col. 2. 

Bharut Roy v. Gunga Narain Mahapattur, 14 W. R. 
211; Ooma Churn Banerjee v. Raj Luckhee Debia, 95 
W. В. 19; Pyari Mohun Mukhopadhya v. Gopal Paik, 
25 0. 5:1; 2 C. W. K. 375 (F. B. Abinash Chandru 
Chowdhury v. Purnananda Khan, 21 Ind. Cas. 420; 
18 C. L. J. 174, distinguished, 

Per Chamier, J.—It is not within the scope of the 
authority of a rent collector to consent on behalf of 
his master to the transfer of an occupancy holding, 


Cp. 779, col. 1.] 
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Giving receipts for rent does not in itself amount t5 
consenting to a transfer, Гр. 779, ool. 1.] 

-Appéal against the decree of the District 
Judge, Mozaffarpore, dated the 18th Novem- 
ber 1914. 

Mr. P. Kennedy (with him Mr. Sorashd 
Chandra Mitter); for the Appellants. 

‘Messrs. Ganesh Dutt Singh and Siva Nandan 

Raz, for the Respondents, 


JUDGMENT. 


CHAMIER, C. J.—The first appellant, 
who is the owner of a large indigo concern, 
is mokararidar of Mauza Madhuban-Bendiban 
in which one Khedu Rai had an occupancy 
holding of about Š bighas. 

In 1902 Khedu Rai sold 5 bighas of his 
holding to the respondent and placed him in 
possession. In 1913 Khedn Rai died without 
heirs. The first appellant then took posses- 
sion of -the 3 bighas which had remained in 
Khedu Rais possession and let the 5 b/ghas 
to the second and third appellants. The 
respondent having refused to give up posses- 
sion the present suit was brought. The 
respondent admitted that there was no 
custom inthe village justifying the transfer 
of an occupancy holding, but he pleaded that 
the first appellant through his manager had 
expressly consented to the transfer before it 
was effected and had also recognized it 
subsequently. 

The respondent’s sworn statement that 
ke obtained the express consent of the 
manager was contradicted by the manager 
and has been disbelieved. But both the Courts 
below have held that the transfer was sub- 
sequently recognized. 

The evidence of recognition consists of (1) 
four receipts for the payment of rent by 
the “respondent, (2) a letter from one 
patwart to another stating that the rent 
of the 5 bighas would be paid by the re- 
spondent (Exhibit A 1), (3) an order of the 
Assistant Manager of an outlying sub-agency 
allowing him to cut down a dry tree standing 
on the land and (4) the fact that the 
respondent grew indigo on part of the laud 
and sold it to the mokararidar. 

The evidence falling under heads (3) and 
(4) appears to me to be of no importance 
whatever. The order cf the Assistant 
Manager regarding the tree seems to have 
been. passed asa matter of course without 
any enquiry and withont any intention of 
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thereby recognizing any right in the respond- 
ent as transferee of the holding. The 
tree was sold for 8 annas, of which 4 
annas were paid to the mokararidar. The 
same order would probably have been 
passed if the respondent had been sub-tenant 
of the plot. The respondent in his evidence 
admitted that the indigo was “grown in Khedu 
Rai’s name” and that the indigo account was 
in the same name, 


As regards the receipts it must be noted 
that tha respondent’s name was never entered 
in the books of the mokavaridar. Khedu 
Rai's name alone appeared in those books 
and allsums received were eredited to him 
alone. The patwart at the sub-agency is 
found to have given the respondent in the 
course of 11 years 4 receipts of which one 
isin the name of “Khedu Rai marfat Sheo- 
gobind Shah Батат”, another is in the name of 
“Khedu Rai benam Sheogobind Shah basar”, 
and the remaining two aresimply in favour 
of Sheogobind Shah. Тһе respondent's own 
account of the payment of rent is, “all the 
rent was paid in the name of Khedu Rai and 
receipts were granted in his name." This 
statement shews that he was well aware 
that Khedu Rai alone was treated as the 
tenant of the land. 


"There is no evidence as to the occasion on 
which theletter (Exhibit A 1) was written. 
Pahwaris are interested in recovering rent 
for their masters and are probably only too 
glad to receive the rent from any one 
claiming to represent the recorded tenant. 
The letter in question seems to have been 
intended only to help а brother patwari 
to recover the rent of the holding. 

The evidence of the manager, which has 
been accepted, shews that he cannot have 
had any intention of recognizing the transfer 
for he was not even aware of it. 


If I had had to decide this case as a 
Court of first appeal I should not have 
hesitated to hold that the landlord's consent 
to the transfer had not been established. 
But as this case comes before us in second 
appeal we must accept the findings of fact, 
if any, recorded by the lower Appellate 
Court, and it has been suggested by the 
learned Vakil for the respondent that the 
finding of the District Judge that the land- 
lord consented to the transfer is a finding 
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of fact. The finding of the District Judge 
is that express consent by the landlord 
has not been proved but that consent by 
his authorised agent has been proved. I 
take 16 that the learned Judge is referring 
to the patwart and the Assistant Manager. 
So far as the order of the Assistant Manager 
is concerned, I hold that it does not amount 
to consent to the transfer whatever his 
authority may have been. Assuming that 
the receipts granted by the patwari show 
that he himself consented to the transfer, 
we have to see whether he had authority 
to consent tothe transfer on behalf of the 
landlord. Тһе position and duties of a 
patwart are well-known He is a poorly 
paid underling employed only to collect 
rents due to his master and to grant receipts 
for the same. His implied authority would 
extend to all subordinate acts which are 
nesessary or incidental to his express 
authority. It is поб suggested that he had 
authority to manage any part of the pro- 
perty. In my opinion itis not within the 
scope of the authority of a rent collector 
to consent on behalf of his master to the 
transfer of an occupancy holding. Thatis an 
important act to be performed only by a 
person having some at least of the powers 
ofa Manager. I cannot accept the sngges- 
tion which has been made that it lay on 
the landlord in this case to prove 
that the patwary had поб authority 
to consent to the transfer. Landlords would 
be in a very difficult position if it were held 
that patwarts and other underlings should 
be presumed, till the contrary is shewn, to 
have the power to sign away their masters’ 
rights. . Nor, in my opinion, do the receipts 
. shew that even the paíwari himself consent- 
ed to the transfer. Two of these shew 
only that on two occasions in the course 
of 11 years he accepted rent from the 
respondent. The other two seem to me to 
shew that the  patwar? intended to give 
credit for the payment to  Khedu Rai 
alone. 


In my opinion the evidence which has 
been accepted by the District Judge in this 
easé does not shew that the first appellant 
consented to the transfer to the respondent. 


I would, therefore, allow this appeal and 
Qeeree the claim for possession with costs 
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iu all three Courts. The Court of frst 
instance should ascertain the amount of 
mesne profits due to the appellant and 
pass a decree for the same. 

Кімаѕғово, J.—T agree that this appeal 
should be allowed. It appears that in the 
year 1902 Khedusold to the defendant 5 bighas 
out of 8 béghas which comprised the bolding. 
Thereafter the defendant, according to his 
rent receipts, paid the proportion of the rent 
for which under the deed of sale he was liable. 
There was, therefore, a division of the 
holding and a distribution of the rent, which 
under the provision of section 88, Bengal 
Tenancy Act, were not binding upon the 
landlord because not made with his express 
consent in his writing. On the contrary it 
appears that the landlord expressly refused 
to enter the defendant’s name in the jama- 
bandi. 

The rulings relied upon by thelearned Vakil 
for the respondent are not applicable to this 
case. Those of Bharut Roy v. Gunga Narain 
Mohapatiur(1) and Ooma Ohurn Banerjee v. Rai 
Luckhee Debia (2) are previous to the passing 
of the Act. That of Pyari Mohun Mukhopa- 
dhya v. Gopal Paik (8) deals with a case 
where the receipts themselves showed that 
the tenant's name had been registered in the 
landlord’s sherista. In Abinash Chandra Chow- 
dhury v. Purnananda Khan (4) the receipts 
were held to amount to express consent to the 
subdivision, because they indicated that the 
allotment of different shares and apportion- 
ment of the rent had received the landlord's 
approval, The present case is clearly dis- 
tinguishable, since the receipts cannot be 
construed as a consent nor do they suggest 
any inference that there was a consent and 
as a matter of fact consent had been refused. 

: Appeal allowed. 

(1) 14 W. R. 211. 

(2) 25 W. R. 19. 


(3) 25 C. 531; 2 С. W. N. 875 (F. BJ. 
(4) 21 Ind. Cas. 422; 18 C. D. 2.174. - 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Frrst Огу, Aperan No. 17 or 1914. 
August 8, 1916. 
Present; —Mr. Stuart, J. O., and 
Mr. Kanhaiya Lal, A. J. C. 
Musammat GANESHA AND ANOTHER— 
PLiNTIFFS— ÀPPELLANTS 
versus 
Thakur NAGESHAR BAKHSH SINGH— 


DEFENDANT— RESPONDENT., 

Hindu Law—Alienntion—Legal necessity —Debt in- 
curred to pay up prior debt—Prior debt not proved 
to exist or for legal necessity, effect of. 

A. debt cannot be said to have been incurred for 
legal necessity, if it is taken to pay up a prior debt, 
which in itself is not proved to have existed or to 
have been incurred for legal necessity. [p. 781, col. .2] 


Appeal from the decree of the Sub- 
ordinate Judge, Gonda, dated the 23rd 
December 1918. 

The Hon'ble Pandit Gokaran Nah Misra, 
for the Appellants. 


Pandit Jagmohan Nath Chak, for the 
Respondent. 

JUDGMENT.—In this case Musammat 
Ganesha and her son Kedar Nath 


seek to impeash the sale of Mauza Sonahra 


effected by Musammat Rani, Musammat 
Maharani, and Musammat Basanta іп 
favour of Thakur Mritunjaya Bakhsh 


Singh, the father of the defendant respond- 
ent, on the 3Jth Dacsember 1871. The 
village in question was decreed in favour 
of Musammat Rani, Musammat Maharani 
and Musammat Basanta by a, settlement 
decree dated the 6th December 1839. No 
sanad was granted to the said ladies in 
respect of the above property. The decree 
aforesaid recognised their superior proprietary 
rights in the village and restored those 
rights to them, subject to the rights 
of their сс-вһагегз. 

On thel7th December 1915,* it was 
held by this Court that the effect of that 
decree was to restore to them the interest 
which they held prior to the confiscation, 
that the ladies were given the village as re- 


presenting a certain body of proprietors, with- 


the details or particulars of whose title the 
Government, when releasing the property, 





*3ee the decision reported in Musammat Ganesha v. 
Thakur Nageshar Bakhsh Singh, 34 Ind. Cas. 257; 19 
Q. 0. 1; 8 O, L. J, 144,—Ed. 
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did not trouble itself, and that the 
object of the reservation of the rights 
of ‘the co-sharers was to leave the 


antecedent title of persons, not claiming 
adversely to those who got the decree, undis- 
turbed. It was further held that the posses- 
sion of Musammat Basanta was not adverse 
to Musammat Rani and Musammat Maharani, 
that on the death of Musammat Basanta in 
1835, aud of Musammat Maharani in 1888, 
Mausammat Rani became entitled to the 
exclusive possession of the village, and that 
on the death of Musammat Rani in 1908, her 
daughter Musammat Ganesha became entitled 
to claim the property as the reversionary 
heir of Musammat Rani, the last life-estate- . 
holder. 5 

On the question of custom and estoppel, 
the findings of this Court were that the 
ladies had no absolute right to transfer 
otherwise than for legal necessity, and that 
the agreement of the 23th December 1872, 
upholding the same, was obtained from 
Musammat Ganesha during her minority 
without its full effect having been explained 
to her, and was not, therefore, legally enforce- 
able. This Court accordingly remitted an 
issue to the Subordinate Judge of Gonda to 
ascertain whether the sale in question was 
effected for consideration and for legal neces- 
sity, and if so, to what extent. 

The finding of the learned Subordinate 
Judge on both the points is in the negative, 
and its correctness is impugned before us. 


The sale purports to have been executed in 
lieu of Вз. 4,090, no portion of which was 
paid at the time of execution or before the 
Sab-Registrar. It із stated that the money 
was paid to the ladies seven or eight months 
prior to the execution of the sale-deed and 
that a promissory note was written in favour 
of Thakur Mritunjaya Bakhsh Singh, which 
was returned to the ladies and torn up by 
them at the time when the sale-deed was 
executed. No account-book or other reliable 
evidence is, however, forthcoming in proof 
of that allegation, beyond the statement of 
Darbari Lal, who deseribas himself as having 
been then in the servica of the vendee. He 
asserts that the account-books, in which the 
payment of that sun was entered, wera 
carried away by floods, the house in which 
they were kept having come down; but no 
explanation is given аз to why no mention 
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of the promissory note was made either in 
the sale-deed or at the time of its registration. 
He admits that Mathura Nath had come with 
Musammat Rani and Musammat Maharani in 
connection with the sale and that the sale 
was talked over for about a week or 10 days 
prior to the sale. If that was so, there was 
no occasion for the money to have been paid 
to the ladies seven or eight months prior to 
the execution of the sale-deed. It was also 
unlikely that the payment of such a large 
sum should have been made to the ladies on 
the strength of а promissory note without 
any security. Mathura Nath was at that 
time the general agent of the ladies. He 
was married to Jusammat Raj Kunwar, the 
daughter of Somant, who was a brother of 
Gokaran. By herhe had three sons, Ishri 
Lal, Babu Ram alias Jai Narain and Bish 
Nath. Sant Bakhsh the son of Bish Nath 
was married to Musammat Ganesha. Не also 
had another wife, Musammat Chironja (the 
daughter of Jawahir, a cousin of Gokaran and 
Somant), by whom he had two sons, Hanuman 
Dat and Durga Dat. Mathura Nath had by 
virtue of his relationship a considerable 
amount of influence with these ladies. He 
succeededin getting a muaft grantof 290 bighas 
of cultivated land and 80  bighas of waste 
land in the village Sonahra, made to him 
by thé purchaser (Exhibit 4). The grant 
was made within twelve days of the execution 
of the sale-deed by the ladies, and it may well 
be doubted how far the sale was really 
effected in the interest of Thakur Mritunjaya 
Bakhsh Singh or in that of Mathura Nath 
to whom the above grant was made. The 
ladies are dead, and it is difficult to ascertain 
the circumstances in which the sale-deed was 
executed by or obtained from them, and 
the agreement subsequently taken by the 
vendees from the two wives and four sons 
of Mathura Nath and from Musammat 
Ganesha the wife of his grandson during 
her minority in confirmation of the sale is 
of no value. 

Assuming for the sake of argument that 
the consideration specified in the sale-deed 
was paid to the ladies, there is no reliable 
evidence to show that it was required for 
legal necessity. It is stated on behalf of 
the defendant-respondent that the money 
was required to pay up, а prior mortgage, 
‚ effected by the ladies themselves in favour 
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of Raghubir Singh, and to defray the 
expenses connected with the marriage of 
Musammat Ganesha. It appears that on 
the 9th November 1865 the ladies had 
executed a mortgagein favour of Raghubir 
Singh for Rs. 1,901, witha provision for 
delivering possession over the property 
mortgaged, namely the village Sonahra, and 
for foreclosure in the event of non-payment 
of the mortgage-money within a certain 
period (Exhibit A 23). The ladies filed 
a suit for redemption of that mortgage in 
1871 (Exhibit 32) alleging that they had 
tendered the mortgage-money on the 14th 
June 1870, which the mortgagee had refused 
to accept. In that suit Sadhan Lal was 
examined and his statement was that he had 
been in actual possession of the village 
Sonahra as an assignee of the Government 
revenue till he was ejected by Raghubir 
Singh in 1565 (Exhibit 33). 

That suit was decreed, and the mortgage- 
money appears to have been paid to 
Raghubir Singh sometime in January 1872. 
There is nothing, however, to show that 
the mortgage made by the ladies on the 
9th November 1865 was made for legal 
necessity. The suggestion is that the money 
was required to pay arrears of the revenue 
due to Sadhan Lal, but if Sadhan Lal was 
in possession till 1865, there was no occasion 
for the ladies to have paid any arrears of 
revenue in respect of the village for any 
period antecedent to the death of Sheo Dayal. 
The latter died sometime in 1865. In 1866, 
1857 and 1868 we find Sadhan Lal filing 
suits for arrears of rent against his tenants 
(Exhibits 34-37). Therefore, the story, 
that money was required by the ladies for 
paying arrears of revenue from the time of 
Sheo Dayal, cannot be trusted. 

Т6 is further stated that Rs. 400 were taken 
to pay a prior debt due to Misri Lal, but 
there is no satisfactory proof that such a 
debtexisted or was due by Sheo Dayal. In 
regard to the remainder of the consideration 
of the mortgage effected by the ladies in 
favour of Raghubir Singh, there is similarly 
no proof that it was required for any legal 
necessity. That mortgage is not, therefore, 
one by which the reversioners of Sheo Dayal 
can be held legally liable. If the ladies took 
any money from Thakur Mritunjaya Bakhsh 
Singh to pay the mortgage-debt due by 
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them to Raghubir Singh, it was not mouey 
for the repayment of which, on the death 
of Sheo Dayal, they could be justified in 
selling the village. Tt is further alleged that 
Rs. 2,000 were required for the expenses of 
the marriage of Musamma! Ganesha but it 
is clear from the plaint filed by Durga Dat 
and his brother, Sant Bakhsh, the husband 
of Musammat Ganesha, against Musammat 
Rauifor the possession of certain plots in 
1883 (Exhibit 23), that Musammat Ganesha 
was married to Sant Bakhsh sometime in 
June 1869, that is, about two years anda 
half prior to the execution of the sale-deed. 
The evidence of Drigbijai Singh, one of the 
witnesses of the defendant-respondent, also 
shows that the marriage of Musammat 
Ganesha had taken place several years prior 
to the sale. 

We agree, therefore, with the learned 
Subordinate Judge in his finding that no 
legal necessity was established to justify the 
sale. "Whether the sale was due to some 
arrangement between Mathura Nath, the 
general agent of the ladies, and Thakur 
Mritunjaya Bakhsh Singh, the vendee, it is 
difficult to say. The transaction is not free 
from suspicion, and even if it was for 
consideration, no legal necessity has been 
established. 

The objections filed by the defendant-re- 
spondentareaccordingly disallowed and theap- 
pealand the claim decreed infavour of Musam- 
mat Ganesha, the plaintiff-appellant, with costs 
throughout. The claim of Kedar Nath, the 
other plaintiff, who has no right to sue in the 
lifetime of his mother, is dismissed, but, as 
he has incurred no separate costs, no order 
in regard to payment to or by him of any 
costs is needed. The defendant-respondent 
will bear his own costs throughout, 


Appeal allowed, 
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MADRAS HIGH COURT. 
бксохр Огт. APPEAL, No. 1798 ov 1914. 
April 17, 1916. 

Present; —Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier. | ` 
KATHAN MUTHIRIAN AND OTBERS— 
DegrENDANTS Nos, 2 TO 4— APPRULANTS 
versus 
SIVABAGHIATHAMMAL AND ANOTHER— 


PLAINTIFF AND Ist DEFENDANT— RESPONDENTS. 

Hindu Law-——Will— Construction —Properties left for 
charity—Surplus income secured to — family— 
Grant, whether personal or dedication to charity— 
Alienation, prohibition as to, effect of~ Presumption in 
cases of charitable bequests by Hindu testators. 

Itis in consonance with the principles of Hindu 
Law and with the wishes of pious donors that their 
heirs should be the owners of the property and that 
they should maintain the family prestige by con- 
ducting the family charities. Prima facie a Hindu who 
desires to devote a portion of his property for 
religious purposes and who has near relations to 
whom he bequeathes tho bulk of his property, may 
be presumed to have granted only а charge on the 
estate to the charity. His primary intention will be 
that his descendants should have possession of the 
corpus and should maininin the traditions by con- 
ducting the charity. It would be otherwise where 
the donor has no near relations, in whose spiritual 
and material prosperity he has any interest. |р. 185 
col. 2 


Tho» real test in determining whether a grant is 
personal or a dedication toa charity is, “To whom 
is the surplus income reserved." ір. 785, col. 2.] 

Sonatun Bysack v. Sreemutty Juggutsoondree, 8 M. 
І. A:66; 11 Suth. P. C. J. 87; 1 Sar. P. C.'J. 721; 19 
E. R. 455, followed. 

Ashutosh Dutt v. Doorga Churn, 5 C. 438; 5 C. L. R. 
296; 6 I. À. 182; 4 Sar. P. C. J. 58; 3 Suth. P. C. J. 694; 
8 Ind. Jur. 571; 8 Shomo І. R. 32; 2 Ind. Dec, (x. s) 
888 P.C. Mofazzul Karim v. Mohammed, 2 CLJ. 
166; Shookmoy Chunder Das v. Monohari Dassi, Ч C. 
269; 8 C. L. R. 473; 3 Ind. Dec. (х.в.) 722; Hulada 
Prasad Deghoria v. Kalidas Natk, 24 Ind, Cas. 899; 42 
С. 586; 20 О, L. J.312; 19 C. W. N. 549 and Mahim 
Chandra Sarkar v. Hara Kumari, 80 Ind. Cas. 798; 
42 C. 561, referred to. 

Kolandai Mudali v. Sankara Bharadhi, 5 М. 302; 
6 Ind. Jur. 468; 2 Iud. Dec. (x. s ) 210, referred to and 
explained. 

kupa Jagshet v. Krishnoji Govind, 9 B. 169; Brij 
Lal v. Suraj Bikram Singh, 16 Ind. Cas, 99; 34 A. 405; 
16 С. W. N. 745; 9 A. L, J. 802; (1912) M. W. Х, 646; 
28 M. L J. 88; 12 M. L. T. 101; 16 C. L. J. 47; 14 Bom. 
L. R. 827; 15 О. C. 270 (P. С.) and Srinibash Das v. 
Man mohini Dasi, З C. L. J. 224, distinguished, 

A Hindu father made a Will whereby he gave his 
two sons, 8 aud M, A and B schedule properties and 
set apart C and D schedule properties for charity, 
the properties in schedule C to be enjoyed by S and. 
those in D by AM, who were, after paying the circar 
cist, to spend Ез. 250 from the romaining income 
and duly conduct the charity permanently by turns 
one in each year. The rest of the income was to be 
takon by the sous "for their maintonance and private 


` 


`B schedule properties 
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expenses". The sons were mot to alienate the said 
properties and in case they neglected the charity, 
two friends of the testator were to conduct the 
charity and recover the amount spont from the 
sons. A widow of P, а son of S, sued the other sons 
of 8 for Ps share of the C schedule properties. It 
was contended that the property belonged to the 
charity and the family had no interest in it: 

Held, that the Will evidenced a grant of property 
to the sons burdened with an obligation to maintain 
the charities, [p. 784, col. 2.] 

A clause prohibiting alienation in a grant conferring 
an absolute estate on the grantee is inoperative, being 
a coudition repugnant to the estate to which it is 
annexed. [р. 784, ccl. 2.] 

Harbin v. Masterman, (1894) 2 Ch. 184; 68 L. J. Ch. 
388; 7 R. 159; 70 L. T. 357, followed. 

Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal 
Suit No. 409 of 1913, preferred against that 
of the Subordinate Judge, Trichinopoly, in 
Original Suit No. 86 of 1919. 

Mr, K. V. Krishuaswami 
Appellants. 

Messrs. C. V. Anaxtakrishna Atyarand P. 
R. Nerayanaswami Aiyar, for the Respondents, 


Айат, for the 


This second appeal coming on for heariüg 
on the, 20th July 1915 and having stood 
over for consideration till the 3rd August 
1915, the Court delivered the following 


JUDGMENT.—One Каап  Muthirian 
had two, sons, Subramanian and Marutha- 
muthu. The father acquired considerable 
properties by his own exertions. He made 
a Will (Exhibit A) on the 16th July 1893, 
by which he gave his two sons the A and 
absolutely. He set 
apart the C and D schedule properties for 
performing certain services in the Jambukes- 
warar temple. He directed that each of 
his sons should in alternate years con- 
tribute Rs. 250 for the performance of 
these services and that the surplus income 
should be enjoyed by them absolutely. 
Subramania had a son, Ponnusami, by his 
first wife. His widow is the plaintiff in 
this case. The defendants are Subramania’s 
sons by his second wife. Ponnusami was 
addicted to bad habits, and consequently 
the father entered into a partition with 
him. It is a matter to be decided whe- 
ther this partition was by any deed, or 
whether it was oral, or whether it was 
effected by a deed of release executed by 
Ponnusami to his father. On the 30th July 
1904, Ponnusami executed to his father a 
deed of release in which it is stipulated 
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that ‘one-half of the payment апе to the 
temple should be made by the son in con- 
sideration of his enjoying a portion of the. 
C schedule properties. He was given a 
share inthe A schedule properties as well. 
Exhibit B recites that the son should enjoy 
the properties from generation to generation 
without powers of alienating them by gift, 
sale, etc.; finally it is stipulated that he 
will maintain himself from the income, and 
that after his lifetime “his male issue shall 
also enjoy them likewise and maintain them- 
selves conducting the said charity in every 
third year.” More thana year after this, 
оп the 27th December 1905, Ponnusami 
executed a deed of trust in favour of his 
father (Exhibit C). The reason for execut- 
ing this deed is stated to be that Ponnu- 
ваті was unable to attend to cultivation. 
It provides that the property should be 
in the possession of the father during the 
latter’s lifetime and that the father should 
himself pay the amount due tothe temple 
aud pay every year 50 kalams of paddy 
for the maintenance of the son. It con- 
eludes: “After your lifetime either I or 
my heirs shall take charge of the properties 
and enjoy them without subjecting them to 
any simple or usufructuary mortgage or 
alienating the same in any other manner.” 
Ponnusami died in 1909. Subramania died 
in 1911. The plaintiff; the widow of 
Ponnusami, brings the suit for possession of 
the properties on the ground that, as the 
person in whose favour that trust-deed was 
executed is dead, she as the heiress of her 
husband is entitled to recover them. The 
suit is resisted by the sons of Subramania 
on various grounds. They plead that 
notwithstanding the release deed and the 
trust deed the family continued to be joint” 
and that by survivorship the rights and the 
properties of Subramania devolved on them; 
and consequently the plaintiff is not entitled 
to maintain the suit. 


The main contention relates to the exact. 
nature of the gift in favour of the temple. 
The contention of the plaintiff is that the 
Will gave the properties absolutely to the 
two sons of Kathan Muthirian, subject only 
toa trust in favour of the temple. The 
defendants! case is that the properties. 
were given to the temple and that the sons 
of Каап Muthirian were only trustees: 
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with the rightof appropriating the surplus 
income, if any, for their private use. The 
defendants argue that itwas not competent 
to their father to give away the trusteeship 
either wholly orin part in favour of his 
son Ponnusami, and thatas both Ponnu- 
sami and Subramania are dead, they as the 
surviving members of the family are entitled 
to take possession of the trust properties 
to the exclusion of the plaintiff. 


After giving our best consideration to 
the arguments on either side, we have 
come to the conclusion that the properties 
in schedules Cand D were only burdened 
with a trust and were not absolutely dedicat- 
ed tothetrust. The document itself is 
styled a Will. In paragraph 2, the testator 
says: “In view of my attaining salvation, 
I have set apart certain properties to be 
devoted to the under-mentioned charity after 
my lifetime.” Then follow certain absolute 
dispositions in favour of the sons, Schedule 
A properties are given to Subramania and 
schedule B properties to Marnthamuthu. 
In paragraph 4 16 is stated: “The pro- 
perties mentioned in schedules C and D 
have been set apart by me for the charity. 
The properties in schedule О shall be enjoyed 
by Subramania Muthirian and those in 
schedule D shall be enjoyed by Marutha- 
muthu Muthirian, who shall after paying 
from the incomes thereof the circar cist 
and other expenses spend Rs. 250 from the 
remaining income and duly conduct the 
charity mentioned in column 5 thereof......... 
ee In this manner they shall be con- 
ducting the charity permanently by turns one 
in each year.” 

Paragraph 6 runs as follows:— Thus, ag 
aforesaid, from the income of the said 
schedules one of the two shall spend 
Rs. 259 towards the said charity each year 
and the rest of the iccome shall be utilised 
by. Subramania Muthirian and his sons 
and by Maruthamuthu Muthirian and 
his sons for their maintenance and other 
private expenses"; and then at the end of 
the paragraph "Except doing so neither 
the said two persons nor their heirs shall 
for any reason whatsoever be entitled to 
alienate the said properties * * * * + 
and even if they do so such alienation 
shall not be valid.” In paragraph No, 7 
there is & provision for two friends of the 
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testator conducting the charity in case the 
sons should neglect it, and a further provi- 
sion that these two friends shall either 
through Court or in a peaceable manner 
recover the amount spent from his sons. 


These are the material portions of 
Exhibit A. Much stress was laid by the 
learned Vakil for the appellants upon the 
clause which prohibits alienation, and it 
was argued that the intention of the 
testator was that the properties should be 
dedicated absolutely to the charity. If the 
document can otherwise be construed as 
vesting the property in the sons, the 
clause prohibiting alienation will be inopera- 
tive. In Harbin v. Masterman (1) it was 
pointed out by Lindley, L. J., “notwith- 
standing the general principle thata donee 
or légatee can only take what is given him 
on the terms on which it is given, yet by 
our law there is a remarkable exception....... 
Conditions which are repugnant to the 
estate to which they are annexed are 
absolutely void, and may consequently be 
disregarded.” Then the learned Judge 
refers to the previous cases and coneludes 
that words prohibiting alienation will not 
derogate from an absolute grant. The 
Transfer of Property Act contains provi- 
sions to this effect. Therefore, the first 
question to bedecided is whether there are 
words in this document which convey an 
absolute estate to the two sons: (a) In the 
first place, there ia a provision for the 
application of the surplus income for the 
private expenses of the sons; (5) there is 
the fact that the whole of the income in 
alternate years is left undisposed of, there- 
by indicating that in those years the 
income was 8& the absolute disposal of the 
sons; (c) there is the further fact that the 
two friends who are asked to conduct the - 
charity when the sons neglect it are not 
given the right to take possession of the 
property but are only entitled to sue the 
sons for the recovery of the expenses 
incurred, These clauses, in our opinion, 
indicate that the object of the testator was 
to vest the properties in the sons subject 
to their liability to conduct the charity, 
Undoubtedly the property into whosoever 


(1) (1894) 2 Ol.!D. 184; 63 L. J. Ch, 388; . 
70 L.T, 357. 5 8; 7 В. 153; 
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- hands it may pass will be liable to con- 


"tribute towards the expenses of the charity, 
"mentioned by testator. We do not think 


it was the intention of the testator to 
‘grant the property absolutely to the 
charity. As has been very often pointed 


' out, decisions relating to the construction of 
-ne document should not be pressed into 
. Service for interpreting other documents. 
However, the principles enunciated by their 
Lordships of the Judicial Committee in 
‘Sonatun Bysack v. Sreemutty Juggqutsoondree 
(2) point ont the tests which have 
to be applied in cases like the present. In 
that case, a Hinda gave all his moveable 
and immoveable properties by Will to his 
family idol. He directed that the property 
should not be- divided by his sons, but that 
they should enjoy the surplus proceeds from 
son to grandson. The Will directed the sons 
to manage the estate and to attend to tha 
festivals and ceremonies of the idol. Turner, 
L. J. in delivering the judgment of the 
Board says: " Although the Will purports 
to begin with an absolute gift in favour 
of the idol,’ it is plain that the testator 
contemplated that there was to be some 
distribution of the property according as 
events might turn out,” The reference 
here is to the division of the surplus income 
_in a partisular proportion. This isa clear ex- 
pression that, even though there may be 
a gift to the ‘idol, if the sarplus income 
is given absolutely to the sons, the property 
would vest.in the latter, subject to the 
trust in favour of the idol. The case of 
Ashutosh Dutt v. Doorga Churn (3) is the 
-strongest on the poiut. There was a gift 
by a lady of certain lands for the support 
of the daily worship of an idol, and the 
deed contained a clause that in the event 
of there being a surplus after these uses 
had been satisfied out of the revenue of 
the said lands, it should be applied to the 
support of the family. There was also a 
direction in the Will that the heirs should 
have no power of gift or sale over the 
property bequeathed. Notwithstanding this 
language, the ¿Judicial Committee came to 


the conclusicn that the property was only 
(2) 8 М.Т. A. 66; 11 Suth. P. C. J. 37; 1 Sar. P. C. 
J, 721; 19 E. В. 455, 
48) 5 О. 483; 5 O. L. R. 296; 6 L. A. 182; 4 Sar. P. C. 
J.68; 3 Suth. P. C. J. 694; 3 Ind. Jur. 671; 3 Shome 
L, R. 32; 2 Ind. Dec. (x. s.) 888 (P. C.). 
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burdened with a trast, and that otherwise 
it vested absolutely in the legatees. In 
Mofazzul Karim v. Mohammed (А), which was 
а case of a Muhammadan 009}, Stephen 
and Mookerjee, JJ., held that the dedication 
of a portion of the income for the pur- 
poses of a mosque created at best only a 
charge upon the land and that the property 
was heritable and transferable. To the same 
effect is the decision in Shookmoy Ohunder 
Das v. Monchari Dassi (5). In Hulada 
Prasad v. Kalidas Naik (6) and Mahim 
Chandra Sarkar v. Hara Kumari (7), 
two different Benches of the Calcutta High 
Court recently construed documents granting 
the surplus income as conveying an absolute 
estate subject to a trast. The leaning of 
these cases is apparently towards vesting 
property inliving persons and to enforce on 
them obligations to carry on the testator’s 
wishes, It is in consonance with the prin- 
ciples of Hindu Law and with the wishes 
of pious donors that their heira should be 
the owners of the property and that they 
should maintain the family prestige by 
conducting the charities. Prima facie a 
Hindu who desires to devote a portion of 
his property for religious purposes and who 
bas near relations to whom he bequeathes 
the bulk of his property, may be presumed 
to have granted only а charge оп the 
estate to the charity. His primary inten- 
tion wil be that his descendants should 
have possession of the corpus and should 
maintain the traditions by conducting the 
charity. It would be otherwise where the 
donor has no near relations in whose spiritual 
and material prosperity he has any interest. 
In the first class of cages, he desires nof 
only his own salvation but also that of his 
heirs when he directs them to conduct the 
charity. In the present case, there is abso. 
lutely no dedication of the corpus of the pro: 
perty to the charity. It is only a portion of the 
income that has to be utilised in that behalf. 
Mr. Krishnaswami Aiyar drew our attene 
tion to the decision of this Court in Kolandai 


(4) 2 C. L, J. 166. 

(5) 7 С. 269; 8 C. L. В. 473; 3 Ind. Dee. (N. в.) 722, 

(6) 24 Ind Cas. 899; 42 C. 536; 20 C. L. J. 812; Jy 
С. W. N. 542. 

(1) 30 Ind. Cas, 798; 42 О, 561. 
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Mudali v. Sankara Bharadhi (8), where the 
learned Judges held that the grant was not 
personal, but was primarily intended for 
the maintenanze of a religious endowment, 
although beneficial to the family by whom 
the endowment was administered. The 
document in question is not recited in the 
judgment. · Therefore, that judgment affords 
no assistance to us. In Rupa Jagshet v. Krish- 
maji Govind (9) the dedication in favour of 
the deity was very explicit. It is clear from 
the language of the document in that case 
that there was a complete dedication of 
properties absolutely for the trust. In the 
‚сазе of Brij Lal v. Sura? Bikram Singh (10) 
there was no provision for the utilisation 
of the surplus income in favour of the 
person who was to manage the charity. Lord 
Macnaghten points out: “ There is no estate 
at all given to the lady in terms. The 
-only direction is that she is to remain in 
possession and occupation of the property, 
and then she is invested with the power of 
appointing an heir either in her lifetime or 
by Wil”. in the case of Srinibash Das v. 
. Manmohini Dasi (11) also there was no dis- 
position of the surplas income. These are 
the only decisions to which our attention 
was drawn on behalf of the appellants. We 
are clear that they do not affect the principles 
enunciated in Sonatun Bysack v. Sreemutiy 
Juggutsoondree (2) and in the cases 
. following it. We have, therefore, come to 
“the conclusion that Exhibit A evidences a 
grant of property to the sons burdened with 
an obligation to maintain certain charities ; 
consequently it was heritable; there was, 
therefore, nothing illegal in Ponnusami and 
his father having entered into an arrange- 
ment regarding the maintenance of the 
charity. š 


Mr. Krishnaswami Aiyar's next contention 
was that as Ponnusami agreed in Exhibit 
B that the property should be enjoyed in the 
male line, the plaintiff has no right to 


(8) 5 M. 302; 6 Ind. Jur. 468; 2 Ind. Dec. (xN. s.) 
210. 

(9) 9 B. 169. 

(10) 16 Ind, Сав, 92; 84 A. 405; 16 С. W. N. 745; 9 
A. L. J. 609; (1912) M. W. N. 646; 23 M. L. J. 38; 12 
M. L. T. 101; 16 C. L. J. 47; 14 Bom. L. В. 827; 16 O. C. 
270 (P. Q.). 

(11) 3 C. L, J. 224. 
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recover the properties. 1% is now well estab- 
lished that provisions of this kind, which are 
followed up by words conveying an absolute 
estate, will not affect rights of inheritance. 
In the ease of Sonatun Bysack vw. Sreemutty 
Juggulsoondree (2) there was а similar 
provision and yet the widow was given a decree. 
Moreover the provision in Exhibit О is that 
after the death of Subramania Muthirian, 
the property should go to the heirs of 
Ponnusami Muthirian ; and as the widow is 
undoubtedly his heir, she is entitled to 
succeed in this case, 


There is only one question upon which a 
finding seems necessary. The Courts below 
seem to have assumed that there was a 
partition between Ponnusami and his father, 
It is not clear whether there was an oral 
partition prior to the date of Exbibit B, or 
whether the partition was by Exhibit B, 
Exhibit B is a deed of release by the son. 
No document executed by the father bas ` 
been exhibited in this case. There are 
statements in the judgments to the effect 
that there was an anterior partition. We 
would ask the District Judge to return a 
finding as to whether, when and in what 
manner Ponnusami and Subramania became 
divided. Fresh evidence may be taken. The 
finding will be submitted within two months 
and seven days will be allowed for filing 
objections to the finding. 

In compliance with the order contained in 
the above ‘judgment, the District Judge 
of Trichinopoly submitted the following 

FINDING.—I am asked for a finding as 
to whether “When and in what manner 
Ponnusami and Subramania became divided.” 

ж * а ж ж * * * 


1 find, therefore, that Subramania and 
Pounusami were divided by Exhibit В on 
the 30th July 1904 and thereafter Роппп- 
sami became owner of plaint properties, 
despite the fact that by Exhibit C he left 
them in his father’s possession on terms 
arranged for the father’s lifetime, 1% 
appears that the family had 100 acres of 
wet lands, Ponnusami was entitled to 1/6th 
share and 17 acres of plaint lands are almost 
exactly 1/6th, i 

This second арреа1 coming on for final 
hearing on the 14th December 1915 and 
this day, after the return- of the finding 


Vol, XXXVI} 


INDIAN CASES. 


787 


PALANIAPPA CRETTY t. OFFICIAL ASSIGNEE OF MADRAS, 


of the lower Appellate Court upon the 
‘Issue referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.—We accept the finding. 
Mr. Krishnaswami Aiyar says that as the 
finding as to partition is based upon the 
recital in Exhibit B and that as that 
document secures only a life-interest to 
Ponnusami, the widow is not entitled to 
anything. But we have held in our judg- 
ment that an absolute interest was secured 
by Exhibit B. It is said that Mr. 
Krishnaswami Aiyar had no opportunity of 
arguing this question and. that our judg- 
ment is based оп ап ex parte argument. If 
that isso, itis opento Mr. Krishnaswami 
Aiyar to apply for a revision. On the 
finding and on our previous judgment as 
it stands, the second appeal fails and 
must be dismissed with costs. 


Appeal dismissed. 
V.R.P. 


MADRAS HIGH COURT. р 
ORIGINAL Sipe APPRAL No. 79 oz 1915. 
August 18, 1916. ` 
Present:—Mr, Abdur Rahim, Officiating 
Chief Justice, and Mr. Justice Phillips. 
V. P. L. В. М; PALANIAPPA CHETTY 
| APPELLANT 
versus 
r. 
Tus OFFICIAL ASSIGNEE or MADRAS 
` AND ANOTHER— RESPONDENTS. 

Bindu Law—Joint family— Trade started by mana» 
ger, when family trade— Minor co-parcener, admission 
of, into partnership or trade, proof of--Joint family 
tade, presumption аз to— Partnership—Minor member, 
liability of — Adjudication in insolvency— Contract Act 
(IX of 1872), ss 247, 248, applicability of. d 

Per Abdur Rahim, Оф. C. J.—'There is no 
general presumption of “Hindu Law that a business 
carried on by the head of a Hindi family, although 
started by himself for the first time, is, without any- 
thing more being shown, the joint business of the 
family. In order that such a presumption may arise, 
it must be shown that other members, who are com- 
petent to judge for themselves by participating in 
the conduct of the business or its profits or by a 
long course of acquiescence, treated it as a business 
in which all the co-parceners were interested, If 
the adult members are shown to haye treated Њ аз 


a joint concern of the family, it is sufficient to con- 
stitute the trade a joint family business so as to 
make the infant members also sharers therein, р. 
789, col. 1.] 

In cases where a family consists of two members 
only, one adult and the other a minor, there is 
neither a presumption nor a rule of Hindu Law that 
a business started and carried on by the former is 
ро fee the joint business of tho family. [p. 789, 
col. 2. 

The use of family funds for the purposes of busi- 
ness with the knowledge and concurrence of tho 
other adult members would ordinarily be strong cvi- 
dence that the business was joint. [p. 789, col. 2.] 

In the caso of a family whose ordinary occupa- 
tion is trade, much less proof than in other cases 
will be required of the adoption of a business as a 
joinc family business by the members of tho 
family. [p. 789, col. 2.] r 

Tho acceptance by a minor member of a business 
as joint family business will not affect his rights 
and liabilities, as such an agreement is void and of 
no effect. [p. 789, col 2.] 

Sudarsanam Mastri v. Narasimhulu Maistri, 25 M. 
149; 11 M.L. J. 253; Vadilal Lallubhai v. Shah 
Khushal Dalpatram, 27 B. 157; 4 Bom. L. R. 968 and 
AMohori Bibee v. Dharmodas Ghose, 30 О. 589; ©0 І. A. 
114; 7 C. W. N. 441; 5 Bom. L. R. 421; 8 Sar. P. C. J. 
374 P. С.), referred to. 

Lutchmanen Ohetty v. Siva Prokasa Modeliar, 26 


* G. 849 as p. 354; 8 C. W. N. 150, doubted. 


Sections 247 and 248 of the Indian Contract Act - 
are quite independent of tho principles of Hindu Law 
and are applicable to all members of a partnership, 
whether Hindus or not. [p. 790, col. 1.] 

Under section 247 of the Contract Act, the share 
of a minor admitted to the benefits of a business in 
the property acquired ott of its proceeds is 
liable for the obligations arising in the course of 
the business. But tho liability arises only when 
the business is shown to have yielded profits and the 
minor admitted to some share in them. Under 
section 245, a minor who does not, on attainment 
of majority, repudiate the partnership is, unlike 
the rule of English Law, liable for debts contracted 
since he was admitted into the partnership and not 
sinco his attainment of majority. [p. 790, col, 1.1 

Before a minor’s share can be made liable under 
section 248 it must be shown by some definite act, 
as by allotment of з share or distribution of profits 
or something of an analogous character, when ho 
аз ad mitted to the benefits of the partnership. [р. 
760, col. 1.] 

- The mere fact that u minor was seated by the 
iron sufe of his father while tho latter was carrying 
on business, took delivery of goods with his father’s 
gumashtas, signed in tho customers’ books and looked 
after the accounts, is not sufficient to show ¿hat he 
was admitted to his father’s business. [р 790, col. 2.] 


Even under Hindu Law, the minor, assuming it 
proved that he was admitted to his father’s business, 
will not be personally liable, but only his share in the 
property acquired out of the proceeds of the trade or 
ju the ancestral property would be liable for tho 
debts of the family. He cannot, therefore, on 
attaining majority, be adjudicated insolvent for the 
debis of the firm. [p. 790, col. 2.] 
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Chalamayya у. Varadayya, 22 M. 166; 9 M.L. J. 3; 
Sheikh Ibrahim Tharagan v, K. R. Rama Aiyar, 10 Ind. 
Cas. 874; 35 M. 685 at p. 692; 21 M. L. J. 508; (1911) 
1 M. W. N. 442; Bishmabhar Nath v. Fateh Lal, 28 A. 
476; 4 А. L. J. 94; A. W. N. (1907) 18; Waghela Raj- 
sanji v. Shekh Masludin, 11 B. 651; 14 I. A. 89; 11 Ind. 
Jur, 815; 6 Sar. P. C. J. 16; 6 Ind. Dec. (м. s.) 364; 
Rampartab Samrathrai v. Foolibai and Goolibai, 20 
B. 767 at p. 777; Raghunathji Tarachand v. Bank of 
Bombay, 2 Ind. Cas. 173; 34 B. 72; 11 Bom. L. R. 255; 
Gokal Kastur v. Amarchand Jasraj, 9 Bom. L. R. 1289; 
Samalbhai Nathubhai v. Someshvar, Mangal and Har- 
kisan, 5 B. 38; 5 Ind. Jur. 872; 8 Ind. Dec. (x. s.) 26; 
Joykisto Cowar v. Nitlyanund Nundy, 8 C. 788; 2 C. L. 
R. 440; 8 Ind. Jur. 117; 1 Ind. Dec. (м. в.) 1053 and 
Sanyasi Charan Mandal v. Asutosh Ghosh, 26 Ind. Cas, 
836; 42 О, 225, referred to, 


Per Phillips, J, (dissenting).—'The provisions of the 
Indian Contract Act must, no doubt, be read together 
with the provisions of Hindu Law, for the co- 
parcenary of a joint Hindu family is of such a nature 
that it must modify to a certain extent some of the 
provisions of the Indian Contract Actin regard to 
partnership, but these provisions should be applied, 
во faras they are consistent with Hindu Law, toa 
partnerships constituted by a joint family business. 
Lp. 791, col. 1.] 

Where there is a nucleus of ancestral property for 
a Hindu family, the presumption is that other pro- 
perty that comes into the hands of the manager 
of the family is also joint property and that a busi- 
ness carried on by the manager is joint family busi- 
ness, although there is no evidence that the trade 
was ancestral in the sensé that it was handed down 
by his ancestors. [p. 791, col. 2.] 


Whether a trade is ancestral, i.e., descended from 
а grandfather ог а gréat-grandfather, or whether it 
is a joint family trade started by the father or the 
manager, the minor member's share of the busi- 
ness Š liable for the debts incurred therein. [p. 7-2, 
col, 1. 

In the matter of Haroon Mahomed, 14 B. 189 and 
:Raghunathji Tarachand v, Bank of Bombay, 2 Ind. 
Cas. 178; 34 B..74; 11 Bom. L. R, 255, referred to. 


Sanyasi Charan Mandal y. Asutosh Ghosh, 26 Ind. 
‘Cas. 886; 42 0..226, explained. 


Lutchmanen Chetty v. Siva Prokasa Modeliar, 26 C. 
849 at р. 854; 3 О. W. N. 190, distinguished. 


Tho question, whether any particular member, 
including а minor, is liable personally as a partner 
must jen on the facts of each case. [р. 792, 
col. 1. 

A minor who was assisting his father in his busi- 
ness, who sab by his iron safe, took delivery of goods 
and managed the accounts must be considered to be a 
partner and is personally liable under section 248 of 
the Contract Act on attaining majority for 
all obligations incurred since he became a partner, 
if he failed to give public notice of his repudiation 
of the partnership. He can be adjudicated an in- 
solvent for the debts of the firm. [p. 792, cols, 1 & 2.] 


Appeal from the judgment of Mr. Justice 
Bakewell, dated the 13th September 1915, 


in the exercise of the Insolvency Jurisdic- 
tion of this Court in Petition No. 33 of 1915. 


Mr. P. Kandasami, for the Appellant. 


Messrs. King and Partridge, for the Re- 
spondents. 


This appeal coming on for hearing on 
the 9th and 10th August 1916, and hav- 
ing stood over for consideration till this 
day, the Court delivered the following 


JUDGMENT. 


ABDUR RAHIM, Orre. C. J.—Mr. Justice 
Bakewell having dismissed the appellant’s 
application to revoke an adjudication order 
made against him and his father on 28th 
January 1915 so fur as it affects the appel- 
lant, this appeal is against, that order. 
The petition for adjudication was present- 
ed by certain creditors, Messrs. Wilson 
and Co., on 27th January 1915, alleging 
that both the father and the son were 
merchants carrying on business in the town 
of Madras, that they used to indent for 
piece-goods through the petitioners and that ` 
between April 1910 and July 1913 they 
ordered for and obtained delivery of goods 
for the value of which they executed pro- 
missory notes on which the amount due 
with interest amounted to Rs, 18,505.15.1. 
The alleged acts of insolvency are said to 
have been committed by the appellantand 
his father in December 1914 and January 
1915. The plaintiff attained majority in 
April 1914 and was thus a minor on the 
dates of the promissory notes. The ques- 
tion for decision is, is the appellant 
personally liable for the above-mentioned 
debt, incurred by his father? If not, the 
order of adjudication is bad and must be 
set aside. The appellant is willing that 
‘hig share in the ancestral property con- 
sisting of a house at Devakotah should be 
available for paying his father’s creditors, 
although in law he is not liable at all. 

There is no dispute now about the facts. 
The promissory notes were executed by the 
father alone in his own name and the 
goods were ordered by him. But the 
plaintiff, who was 14 to 17 years old during 
the dates covered by these transactions, 
used to sit by the iron safe and along 
with the gumashias take delivery of the 
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goods in the father’s absence, sign in the 
vendors’ books and look after the accounts. 
It is admitted that unlike the gunashtas, 
however, he was not paid any salary but 
no one would expect that ha would ba, 
even if he was not a partner. The appel- 


lant's name does not appear in the firm's. 


title and it is not alleged that һе ever 
held himself ont as a partner and there 
is no evidence, as I read it, that Messrs. 
Wilson and Co. dealt with him on that 
footing. The insolyents are Nattukottai 
Chetties whoordinarily do businessas bankers 
and money-lenders. The appellant’s personal 
liability for the debts of his father in- 
curred in the course of the business carried 
on by him depends on the provisions of the 
Hindu Law and the Indian Contract Act. 


The business was not an ancestral 
business inherited by the father and the 
son. Was it then a. joint family business? 
The only other member of the family when 
the business was started by the Ist insolvent 
was his son, then a minor, and so far as 
it appears the only family property which 
they had at the time was a house at 
Devakotah. It is not shown that the 
business was carried on with any family 
fund or with money raised on the security 
of. the family house, Nor is it proved that 
the receipts of the business were brought 
into a joint stock. It is said that there 
is a general’ presumption of Hindu Law 


that a business carried on by the head of: 


a Hindu family, although started by himself 
for the first time, is, withons anything 
more being shown, the joint business of 
the. family. I. do not think there is any 
such absolute presumption. In order that 
a presumption may arise, it must be shown 
that the other members by participating in 
the conduct of. the business or its profits 
or by a long course of. acquiescence treat- 
ed: 16 as a business in which all the 
co-parceners were interested. That is to say, 
there must be evidence forthcoming to show 
that such members. of, the family as were 
competent to judge for themselves adopted 
the business as a joint concern of the 
family: [f such conduct is shown on the 
part of the. adult co-parceners who may 
ordinarily be assumed to safeguard the 
family. affairs in which they are all equally 
interested, that is sufficient to constitute 


e 


the trade a joint family business so that 
the infant members would also become 
sharers in that concern. In the case of a 
family whose ordinary oecupation is trade 
much less proof than in other cases will, no 
doubt, be required of the adoption of & busi: 
ne33 as a joint family business by the mem- 
bers of the family. Similarly the use of 
family funds for the purpose of business 
with the knowledge and concurrence of the 
other adult members wonld ordinarily be 
strong evidence that the business was 
joint. In Sudarsanam Maistri v. Narasimhulu 
Maistri (1) aud in Vadilal Lallubhai у. 
Shah Khushal Dalpatram (2) it was held 
that if there was nothing to show that 
a business was set up with the aid of family 
funds, there was n» presumption that it was 
a family business. But in cases where the 
family consists of two members, one adult 
and the other a minor, is ik to bs presumed 
that a business started and carried on by the 
former is zpso facto the joint business of the 
family ? Ido not think there 18 any clear 
authority for such a presumption and in the 
absenee of authority we should not be 
justified in adopting it as a rule, of Hinda 
Law. There would not be a sufficient guarantee 
in a case like this that what was being 
done was in the interests of the family, as 
there would be where it has the sanction of 
at least one adult co-parcener other than the 
manager. Nor is there any good reason why 
it should be otherwise in oases where trade 
is the ordinary oecupation of the caste to 
which a family belongs, if the business in 
question was not ancestral but started’ by 
the manager himself; The fact that a 


“minor member agreed to treat the business 


as joint family business cannot make any 
difference so far as his rights and liabilities 
are concerned, as under the law as laid down 
by the Privy Council in Mohori Bibee v. 


.Dharmodas Ghose (3) such agreement would 


be void and of no effect. If the observations 
of Mr. Justice Sale in Lutchmanen Chetty v. 
Siva Prokasa Modeliar (4); cited at the Bar, 
mean that where a minor memher of a Hindu 
family is shown to have taken part in the 


(1) 28 M. 149; 1! M. L. J. 353. 

(2) 27 B. 157: 4 Bom. L. R. 968 

(3) 20 C. 589; 30 I. A. 114; 7 C. W. М. 441; 5 Bom. 
L. В. 421; 8 Sar. P. C. J, 374 (P. С.\. 

(4) 26 C. 849 as p. 354, 3 О, W, N. 190. 
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business earried on by the managing member 
or exercised any control over it, then he 

` becomes a co-contractor of the debt contract- 
ed in course of business in the sense of 
being personally liable for the debt, that can 
no longer be the law, I doubt, however, if 
the learned Judge intended to lay down any 
sueh propositiori. 


Where, however, a minor is shown to 
have been admitted to the benefits of .a 
business, the principle underlying section 
247 of the Indian . Contract Act may 
rightly be applied ‘and his share in the 
property acquired out of the proceeds сї 
the business held liable for the obligation 
whieh arose in the course of that business. 
But this principle, which is based on 
obvious considerations of justice, only applies 
when the business is shown to have 
yielded profits and the minor admitted to 
some share in them. Then section 248 
says that the minor who was admitted 
to the benefits of the partnership business 
becomes on attaining majority liable for 
all the obligations incurred by the partner- 
ship since he was so admitted, unless he 
gives notice within a reasonable time 
of his repudiation of the partnership. 
This enactment is quite independent of 
the principles of Hindu family law and 
ig applicable to all. It may be pointed 
out that this goes further than the 
English Law, under which the minor who 
does not disclaim is only answerable | for 
debts contracted by the former since he 
attained majority. However that may be, 
before section 248. can be applied it has 
to be shown when the minor was admitted 
to the benefits of the partnership, for he 


is- made liable only for debts incurred 
since such admission. That again implies 
that admission, to the benefits of the 


partnership must be by some definite act, 
such as by the allotment of a share or 
distribution of profits or something ofan 
analogous character. 

In this case we have no clear evidence 
that the business carried on by the appel- 
lants father yielded profits or that he 
received any portion of profits, ifany. He, 
no doubt, lived with his father who maintained 

him but that might or might rot be oat of 
the earnings of that business. The business 
in question was started only in 1910 so the 


family must have had other means of main- 
teaance, either income derived from the house 
at Devakotah or from someother source not 
disclosed in theevidence. Noris it proved 
when the appellant was admitted into the 
partnership, and there is no reason why 
we must presume that he was so admitted 
when the business was first started. 


If the case is not brought within section 
248, then even on the assumption that 
the business was joint family business 
the appellant would not be personally liable, 
but only his share in the property acquired 
out of the proceeds of the trade and in the 
ancestral property would under the Hindu Law 
be liable for the debts. This is clearly laid 
down in Chalamayya v. Varadayya (5) and in: 
Sheik Ibrahim Tharagan v. Rama Атуат (6) 
and this view of the law as expounded 
in Ohalamayya у. Varadayya (5) was adopted 
in Bishambhar Nath v. Fateh Lal(7). In Sheik 
Ibrahim Tharagan v. К. R. Rama Atyar (6) the 
ruling of the Privy Council in Waghela Rajsanji 
v. Shekh Masludin (8) that a guardian of a 
Hindu minor cannot bind him by a personal 
covenant, was held to apply to a саве 
similar to this. 


In the Bombay High Court also the 
weight of opinion seems to be in favour 
of the view that only the share of the 
miror would be liable and not that he is. 
personally liable. See Rampartab Samrathraz 
у. Foolibai and  Goolibai (9), Raghunathji 
Tarachand у. Bank of Bombay. (10), 
Vadilal Lalubha? v. Shah Khushal Dalpatram 
(2), Gokal Kastur v. Amarchand Jasraj (11). 
No doubt the case of Samalbhaz Nathubhai v. 
Someshvar, Mangal and Harkisan (12) might 
be understood to decide otherwise, but it 
does not appear whether the question of 
personal liability of the minor was raised 
there or not. In the Caleutta High Court 
also the decisions proceed on the same 
view of law as expressed in Ohalamayya 


(5) 22 M. 166: 9.M. L. J. 3. 

(6) 10 Ind. Cas 874; 35 M 685 at p. 692; 21 М. 
L J 508; (1911) 1 M. W N. 412. М 
(7) 29 А. 176: +А L, J. 94 А. W. N. (1907) 13. 

(R) 11 B. 551; 14 T. А. 89; 11 Tnd, Jur. 315; 5 Sar, 
P. О. Т. `6; 6 Ind. Dec. (х. s) 364 (P. C.), 
(9) 20 В. 767 at р. 777. 
Н) 2 Ind. Cas. 173; 34 B: 72; 11 Bom, L. В. 255; 
11) 9 Bom. L. В. 1289. 
(12) 5 B. 8%; 5 Ind. Jur. 372; 3 Ind, Dec, (x. s.) 28, 
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v. Varadayya (5) on this point. See Joykisto 
Oowar v. Nittyanund Nundy (13), and Sanyasi 
Charan Mandal v. Asutosh Ghosh (14). In 
fact there is a consensus of opinion on 
the subject and I find no warrant for 
departing from it. 

I would, therefore, allow the appeal and 
. веб aside the order of adjudication made 
against the appellant. The 2nd respondent 
will pay the appellant’s costs both in this 
Court and in the Court below. 


Parus, J.—The sole question for 
decision in this appeal is whether ap- 
pellant is liable to  adjudieation as an 
insolvent. The order of adjudication was 
passed on 28th January 1915 when appel- 
lant was nearly nineteen years old. In 
1910 his father started a business in 
Madras and was assisted by the appellant, 
who used to sit by the iron safe, look after 
the accounts, take delivery of goods and sign 
in the vendors’ (2nd respendent’s) books. It 
is not suggested that he received any 
remuneration by way of salary. He and 
bis father are undivided, and when the 
trade began the family admittedly owned 
some ancestral property, which was as a matter 
of fact mortgaged at about the time that 
the trade commenced. It is contended for 
appellant that, as the debts, with which 
we are now concerned, were contracted 
during his minority on promissory notes signed 
by the father alone, appellant cannot be hell 
liable for them, and a further contention 
was raised that the provisions of the Indian 
Contract Act ате not applicable to Hindus. 
This latter contention seems to me to go 
considerably further than the law warrants. 
No doubt the provisions of the Indian Con- 
tract Act must bs гелі together with the 
provisions of Hindu Law, for the co-parcenary 
of a joint Hindu family is of sucha nature 
that it must modify to a certain extent some 
of the provisions of the Indian Contract 
Act in regard to partnership, but this is 
no ground for contending that such 
provisions are not to be applied, as far 
as are consistent with Hindu Law, to 
ihe partnership constituted by & joint family 
business. 


(13) 3 C. 738; 2 C.L. R.440,8 Ind. Jur. 117:1 
Ind. Dec. (x. з.) 1058 (F. B.). 
(14) 26 Ind, Саз, 836; 42 C. 225, 


There is no evidence that appellant’s 
father's business had been handed down 
from his ancestors, although itis probable 
that there was a family trade, seeing that the 
parties are Nattukottai Chetties. However, 
the evidence here is that the particular 
business with which we are concerned was 
started by appellant’s father away from 
the ancestral home. It seems to me 
useless to argue that the trade was the 
separate property of the father when there 
is no evidence to support the argument, for 
there was admittedly a nucleus of ancestral 
property in the possession of the family 
and the presumption of Hindu Law is that 
in such circumstances other property that 
comes into the hands of the manager of 
the family is also joint family property. 
No evidence has been adduced to rebut 
this presumption and consequently it 
appears tv me that the business must be 
considered to be a joint family business, 
although there is n> evidenze that the 
trade was ancestral. 


Itis suggested that the present business 
was started without any capital, but there 
is no evidence to support the suggestion, and 
it is unreasonable to suppose that appellant’s 
father could have secured the large oredit 
that he did, unless he were possessed of 
some property to warrant suzh credit, So 
far as appears from ths evidence the 
ouly property which could have given him 
such credié was the joint family property, 


and consequently the business may be 
said to be based on this property, In 
In the matter of Haroon Mahomed 


(15) it was held that a member of a 
joint family which carried on a family 
business became a partner on the father’s 
death, even if he was nota partner before, 
and it was for him to prove that he was 
not a partner: and in Raghunathji Tarachand 
v. Bank of Bombay (10) a minor 
member’s shareina joint family firm was 
held liable for the debts of the firm and 
Batchelor, J., went further and held that in 
establishing the legal relations of a joint 
firm the Courts treat 16 as а kind of 
partnership and apply the principles of 
that law. In Sanyasi Oharan Mandal v. 
Asutosh Ghosh (14) it was held that a 


(15) 14 B. 18). 
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minor partner of a firm cannot be adjudi- 
cated insolvent, but the learned Judges 
expressed a very decided opinion that 
there is no difference in principle between 
the nature of the liability of an infant 
admitted by agreement into a partnership 
business and that of another on whose 
behalf an ancestral trade is carried on by 
his guardian. In Lutchmanen Chetty v. Sivu 
Prokasa Modeliay (4), which is relied on 
by appellant’s Counsel, it was ouly held that 
minor members of the family, who had taken 
no part in the business, were not necessary 
parties to a suit to recover debts due to the 
family. firm. The case of Chalamayya v. Vara- 
dayya (5) is distinguished- by the learned 
Judges who decided it from the case in 
In the matter of Haroon Mahomed (15) and 
is. only authority for holding that 
the separate property of members of a 
joint family, which carried on a trade, is 
not liable for the debts of the trade, 
when there is no evidence that those 
members took any part in the trade or 
had impliedly consented to the contract 
sought. to be enforced against them. In 
Gokal Kastur v, Amarchand Jasraj (11) ‘three 
members of a joint family were held 
liable for the debt, contracted by another. 
member for the purpose of the joint 
family, trade. 

It. seems. to be immaterial whether the 
trade is. ancestral, t.e., descended from a 
grandfather or great-grandfather, or whe- 
ther. it is. & mere joint family trade 
started by the father. It is not disputed. 
that in either case a minor member’s 
share: of the business is liable for debts 
incurred. The only, further question із. 
whether any particular member is liable 
personally as.a partner and this, I think, 
must, depend on the facts af each case. 
The consentiant. act, which is. the requisite 
test laid: down by the Caleutta. High 
Court. in  Luichmanen. Chetty v. Siwa 
Prokasa. Modeliar (4), has in the present 
casa been, sufficiently proved: Appellant: 
assisted in. the. business from its very, 
beginning, and. contributed his skill to the 
partnership, his only remuneration.being the 
share of. the profits to which he was 
entitled as a, member of a joint family. 
Inasmuch as he. was a c9-parcener in, the 
trade and took an agtive partin conduct- 


INDIAN OASES. 


‘ing it, his 


[1916 


conduct is sufficient to show 
that he was a consenting party to the 
manner in which the business was carried 
on. He must, therefore, be considered to 
be a partner, and then under section 248 
of the Indian Contract Ast he became 
liable on attaining majority for all obliga- 
tions incurred’ since he became a partner, 
and has failed to give public notice of 
his repudiation of the partnership. I; 
therefore, think that appellant has been 
rightly adjudicated insolvent and would 
dismiss this appeal with costs. 

By тав Cocgr.— Under section. 36 of the 
Letters Patent, the appeal is allowed. 
with costs throughout on the Original Side 
scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Rute Nisi No. 582 or 1916. 

August 28, 1916. 
Present:—Justice Sir Asutosh Mookerjée, 
Kr., and Mr. Justice Cuming. 
DWARKA NATH ASH — Derenvayt No. 3 
— PETITIONER 
versus 


PRIYA NATH MALKI AND OTRERS— 


Оррозттв PARTIES. 

Contract, privity of —Enforcement by person interest. 
ed nol a.party — Vendor and purchaser —Relention. of 
purchase-money for payment to vendors creditor — 
Rights of creditor—Novalion —Trust —Contract Act (IX 
of 1812), s. 62. 

An agreement may, in certain circumstances, be 
enforced by a stranger thereto, that is, in what may 
be briefly described as cases of trust, quasi-contract 
or near relationship. [p. 793, col. 2.] 

A contract by the purchaser of a property. to pay 
the whole or part-of: the consideration retained' by. 
him to the vendor's creditors is enforceable by the 
latter, even though they had no notice of the 
agreement. [р. 798, col. 2.) 

The ground of the parohaser's liability is not nova- 
tion or а substituted: contract, but that the pur- 
chaser is, in essence, а trustee of the vendor's 
creditors for the money reserved in his hands.for their 
bənefit. [p. 794, col. 1.] 

Deb Narain Dutt v. Chunt Lal Ghose (Ram Sadhan 
Mandal), 20 Ind Cas. 639; 41 G. 137; iT C. W. N. 
1143; 18 C. L. J. 693, Tweddle v. Atkinson, (1861) T. 
В. & S. 3)3; 30 L. J. Q. B. 265; 8 Jur. (x. в.) 382; 4 L. 
T. 463; 9 W. R. 781; 124 R. R. 610; 121 Е. В. 76°; 
Jahandar- Bakhsh Mallick v. Ват Lal Наша 5 
Ind. Cas. 565; 11 C. L. J, 364 at p. 368; 14 G, WN 


. 
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470; 87 0. 449 and Gregory у. Williams, (1817) 3 Mer. 
E32, 17 R. В. 186; Preface, V; ‘36 E, R. 224, referred 
to. 

Rule against the order of the Court of the 
Subordinate Judge, Khulna, exercising the 
powers of a. Court of Small Causes, in Suit 
No; 3 of 1916, 


Babus Surendra Chandra Sen and Hemendra 
Chandra Sen, for the Petitioners. 


Babus Nanda Lal Sarkar and Triloki Nath. 


Pandit, for the Opposite Parties. 


JUDGMENT.—'Vhe decision of this Rule 
turns upon an interesting point of law, 
involved in the question whether or rot 
the third defendant was liable for the debt 
due to the plaintiff from the first two de- 
fendants. It appears that the first two 
defendants borrowed a sum of money from 
the plaintiff on a promissory note exesuted. 
on the 6th January 1913. They transferred 


their properties to the third defendant on 


the. lst January 1913 and on that very 
date, the third'defendant executed an agree- 
ment in. fayour, of his vendors, expressly 
undertaking to pay to the plaintiff his dues 
out of the consideration money retained in 
his hands. The plaintiff instituted this 
suit on the 4th. January 1916 against his 
debtors as also the third defendant. The, 
Small Cause Court Judge has deereed the 
suit against all the defendants. 


On behalf of the third defendant, it is 
urged in this Court that there was an 
interpolation in the deed of agreement. 
executed by him, and that in fact the 
recital as to the debt dae to the plaintiff 
from the first two defendants was inserted 
without his knowledge after the execution 
Bat. before the registration of the document. 
This defence has not besn,believel by the 
Court below, and upon the findings ofthe Small 
Cause Court Judge, it is impossible for us 
to examine this question of fact. We must 
consequently proceed on the assumption 
that. the third defendant did undertake to 
pay tlie plaintiff his dues out of the con- 
sideration money in his hands. The ques- 
tion is, whether the plaintiff is entitled to 
enforce the agreement made bstween the 
third defendant and his vendors. 


"On behalf of the’ plaintiff, 
placed! upon the decision 


reliance is 
in Deb Narain 
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Dutt v. Chuni Lal Glose( Ram Sadhan Mandal), 
(1), which is an authority for the proposition 


“that the rule enunciated in Tweddle v. Atkin- 


son (2) is not applicable in this country and 
that an agreement may in certain circum- 
stances be enforced by a stranger thereto, 
that is, in what may be briefly described as 
cases of trust, guast-contract, or near relation- 
ship ‘see Jahandar Baksh Mallick v.' Ram 
Lal Hazra (3)]. The third defendant, 
however, seeks to distinguish that case on 
the ground that there the arrangement 
between the debtor transferor and the 
transferee was communicated to the creditor, 
whereas there is nothing to show that 
in the present case the arrangement between 
the first two defendants and the third 
defendant was ever brought to the notice 
of the. plaintiffs by eitherof them, In our 
opinion the distinction mentioned is not 
material and tke principle which under- 
lies the decision in Deb Narain Dutt v. Chuni 
Lal) Ghose (Ram Sadhan Mandal) (1) applies 
equally to the present case. In that case, there 
was a contention that the plaintiff was entitled | 
to succeed on the ground of novation: of con- 
tract, and from this point of view, stress was 
laid upon the fact that the arrangement 
between the transferor and transferee had 
been communicated: to the creditor. This 
Court, however, held that notwithstanding. 
such communication, there was no novation 
of contract and that the suit must be deemed: 
to have been instituted on the original debt. 
That this is the true view of the situation 
is clear from the decision in Gregory v. 
Williams (4), which was quoted with 
approval and followed in Deb Narain v. 
Ohuni Lal Ghoss (Rim Sadhan Mandal) (1). 
The circamstancas in that litigation were, 
as nearly as possible, identical with those 
of the casa bafora us. There P transferred: 
his properties to IV, who retained the 
consideration money in his hands and agreed 
to apply the sum in satisfaction of a debt 
due to G from P and to appropriate the 
balance only in satisfaction of his own dues. 

(0) 29 Ind Cas, 632; 41 O. 137; 17 C. W. N. 1143; 
18 C. L. J. 698. 

(2) (1861)1 B. & S. 393; 30 L, J. Q. B. 265; 8 Jur. 
(х. s) 832; 4 L. T. 468; 9 W. В. 781; 121 E. R. 762; 
124 R. R. 610. 

(3) 8 Ind. Cas. 565; 11 C. L. J. 364at р. 869; 
14 О. W. N. 470; 37 C. 419. 

(4) (1817) 3 Mer. 582; 17 R. R. 136; Preface, V; 36 
Е. Қ 224. 
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The arrangement was intended to be com- 
municated to G, bus as a matter of fact 
was not brought to his notice. IV, оп the 
other hand, communicated to Q an‘ untrue 
version of what had happened, and as the 
report says, if was by a mere accident that 
G came to know of the arrangement between 
P and W. G _along with P instituted a suit 
to recover the debt from W. The’. claim 
was resisted on the ground that the considera- 
tion had not moved from G, who was a 
stranger.to the agreemant between P and 
W and was entitled to no benefit there- 
under. Sir William Grant, M. R., overruled 
this contention. He conceded that the action 
might not have been maintainable in a Court 
of Law; because the engagement was made 
to P and not divestly to ( and the considera- 
tion was furnished by P. But he proceeded 
to hold that although, no party to the 
contract, G had an-équitable right through 
the mediation of the agreement to P, as 
shown by a decision of Lord Hardwicke to 
the’ same ее. There had been no 
communication of the agreement -bstwean 
P and W to б, and no sash eommunieation 
was necessary, because the claim was nod 
based on novation of contract on the allega- 
tion that by mutual. arrangament of all the 
parties, a new agreementas between TV and 
G had been substituted in supersession of 
the original agreement- between P and G. 
The decision was based on the ground that 
W was in essence a trustee of the money 
in his kands for the banefit of G, who vould 
clearly enforce it, whether or not the arrange- 
ment had been communicated to him by 
P or W. 

We must hold, consequently, upon princi- 
ple as also upon authority, that the 
plaintiff is entitled to enforce his claim as 
against the third defendant,. The Rule is 
discharged with costs, one gold mohur. 


Rule discharged. 
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MADRAS HIGH COURT. . 
Civit, Revision Petitions Nos. 1069 AND 1070 
or 1914. 
March 18, 1916, 

Present:—Mc. Justice Srinivasa Aiyangar. 
NACHIAPPA CHETTY; MINOR, BY HIS 
GUARDIAN N. У, E. CHINNA NACHIAPPA 
CHETTY—Derenpant No, 4—PETITIONER 
vOYSUS 
CHINNIAH AMBALAM AND OTHERS— 

Pratntires Nos. 2 AND З AND DEFENDANT No. 2 


— RESPONDENTS. 

“Civil сае Code (Act V of 1908), O. ХХХІ, 
т. 8, —Guardiaw ad litem, appointment of 
Court Offer as—Failure to issue “notice under r. 3, 
efect of. 

Before any guardian ad litem is appointed under 
any of the sub-clauses of Order XXXII, r. 4, includ- 
ing the appointment of an Officer of Court, the Court 
Should comply with the provisions of rule 3.in regard 
to the issue .of notice to the minor, or his natural 
or certificated guardian or the person with whom 
he resides.. Гр. 795, cols. 1 & 2 ] 

[p. 795, 


Rules 3 and 4 should bə read together. 
col. 2.] 

Walian v. Banke Behari Pershad. Singh, 80 С, 1021; 
80 L. А 182; 7 C. W. N. 774; 5 Bom. L. R. 822; 8 Sar. 
P. C, J. 512 (P. С.) and Bhagwan Dayal v. Param 


Sukh Dass, 27 Ind. „Cas. 623; 37 A. 179; 18 À. L. J. 
179, referred, to. 


Petition, under section 15 of the Charter 
Act, praying the High Court to revise 
the order of the Court of the Additional 
District Munsif, Madura, in I. A. Nos. 146 
and 145 respectively, in Original Suit No. 
14 of 1913. 

Mr. K. S. Jaya un Atyar, for the Appel- 
lant. 

Mr. O. V. Ananthak ¿shua Атуат, for the 
Respondents. 

JUDGMENT.—I confess that my mind 
was wavering in the course of the àrgu- 
ment in thiscase. But I have come to the 
conclusion that an opportunity should be 
given to the lower Court to re-consider 
its decision. The facts are somewhat pe- 
culiar. The application made to the lower 
Court by the present petitioner,. who is 
the 4th defendant, was for a review. of 
the judgment in a suit filed by the 


_ plaintiff, who had been defeated in a claim 


enquiry in which it was held that the 
minor 4th defendant's predecessor-in-title 
was entitled to sell certain properties in 
execution of a decree. The minor was 
represented in the suit by a Court clerk 
who was appointed as guardian. It is found 
that there is no proof of any negligenge 
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on his part, but it is pointed out that 
before he was appointed as guardian, no 
notice went to the natural guardian of the 


minor or the person with whom he was 
living, namely Nachiappa Chetty. No doubt 
Nachiappa Chetty himself was originally 


proposed as guardian and the finding is 


_ that һе declined to receive the process 


issued to him calling upon him .to be the 
guardian for the minor. Even assuming 
that he was unwilling to act as guardian 
for the minor, still I think it was necessary 
that notice should have gone to him under 
clause 4 of rule 3o0f Order XXXII of the 
Code of Civil Procedure, when the appoint- 
ment of the Court guardian was proposed. 
He may possibly have been in a position 
to suggest somebody else as guardian, and 
without such a notice to the person with 
whom the minor was living or to the 
natural guardian, if would be almost impos- 


` sible for the Court to come to the conclusion 


that there was no other person willing to 
act, as guardian, which alone would enable 
the Court to, appoint an Officer of the Court 
as guardian. It is said that although the 
minor was represented by a Pleader appointed 
by the Court guardian, he took no steps 
whatsoever to defend the minor’s interest. 
It is impossible to believe that when he bad 
already succeeded in a claim enquiry, he 
had no defence at all in a suit instituted 
by the plaintiff for the purpose of practically 
setting aside that order, mora especially 
as the burden will be on the plaintiff to 
show that he was entitled to the property 
and not the judgment-debtor of the minor. 
In these circumstances, it is difficult to say 
that the minor was nob prejudiced by the 
want of notice to the person with whom he 
was living, namely, Nachiappa Chetty. My 
attention was drawn by the learned Pleader 
for the respondents to the decision of the Privy 
Council in Waitan v. Banke Behari Pershad 
Singh (1). -That was distinguished in the 
ease of Bhagwan Dayal v. Param Sukh 
Dass (2), to which my attention was drawn 
by the learned Pleader for the petitioner. 
I think the distinction drawn in the case 
of Bhagwan Dayal v, Param Sukh Dass (2) 
is correct and the present case,is practically 

(1) 30 С. 1021; 30 T. A. 152; 7 C. W. N. 771; 6 Bom. 


L. R, 822; 8 Sar, P. C. J. 512 (P. С.), 
(2) 27 Ind, Cas. 628; 37 А, 175; 138A. L. J. 179, 
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on all fours with the case of Bhagwan 
Dayal v. Param Sukh Dass (2). The learned 
Judge in the Court below has misdirected 
himself” by thinking that no such notice 
was necessary because the guardian was 
appointed under rule 4. But rule 4 and 
the other rules as to the person to be 
appointed as guardian must be read with ` 
the provisions of rule 3, which provides 
for the applications to be made for the 
appointment of a guardian. Before a person 
can be appointed as guardian, I think it 
is necessary that. the provisions of rule 3 
should be complied with. In this view, I 
think the proper order to make is to remit 
the application for review to the lower 
Court in order that it may consider the 
application afresh in the light of the 
observations above made. Costs of this 
petition will be provided for by the lower 
Court in the final order, 

Chinna Nachiappa Chetty is appointed 
guardian of the minor for the purpose of 


_these proceedings. 


- Petition allowed; Case sent back. 
. P. 


CALCUTTA HIGH COURT. 

APPEALS FROM АРРЕШ\тЕ Decases Nos. 20 

AND 76 or 1915. 
August 26, 1916. 
Present:—Mr. Justice Richardson and 
` Mr. Justice Smither. 
JOGENDRA MOHAN DAS AND ANOTHER 
—PLALNTIFF3— APPELLANTS IN BOTH 
: versus | 
In No. 20 or 1915 
JANAKI NATH SAHA-—DErBENDANT— 
RESPONDENT. | 
In No. 76 ov 1915 
PANCHANON SAHA AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 1054, 
proceeding under, for settlement of fair and equitable 
rent —Status of tenant, whether triable when under- 
fenants not made — parties —Terms of lease or 
other documents between parties, whether can be con- 
sidered — Parties, proper and necessary. 

‚ In a prosoedinz under section 105 of the Bengal 
Tenancy Act between the landlord and the tenant 
for the sattlement of fair and equitablo rent, when 
the landlord disputes the correciness of the entry 
jn the Record of Rights as to the status of the 
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tenant, ihe question whether the tenant is а ruival 


or atenure-holder is prima facie triabls under the 


provisions of section 105A, clause (е\, and the 
Revenue Officer is not justified in refusing to try 
the question on the ground of non-joindey, of the 
under-tenants or sub-tenants of the tenant. [p. 
797, col. 2.j 

Such under-tenants or sub-tenants are not neces- 
sary parties to the proceeding in the senso that it 
must fail in their absence, thongh they would 
be proper parties if joined as parties to sucha pro- 
ceeding. [p. 797, cot. 2.] 


In: sottling a fair rent under section 105 the 
Revenue Oficer and the Court arə not precluded 
from taking into consideration the terms and-condi- 
tions embodied iu a lease or other written document 
by which the rights of the parties (landlord and 
tenant) are regulated. [p.793, col. 1.) 

Digambar Nanda v. Secretary of State, 17 Ind Cas. 


917; 160. L. J 381 nnd Pajir-ud-din v. Secretary of. 


State, 17 Ind. Cas. 919; 16 C. L. J. 383, referred to. 

Appeal against the decrees of the Special 
Judge, Faridpur, dated the 17th July 1914, 
affirming that of the Assistant Settlement 
Officer, Rajb.ri, dated the 20th February 
1914, 

FACTS of the case appear from the judg- 
ment. 

Babus Surendra Chandra Sen (with him 
Babus Broja Lal Chakraburty and Satish 
Chandra Bhattacharjee), for the Appellant.— 
The status of a tenant may be gone into 
in а prozeeding under section 105 of the 
Bengal Tenancy Act, see section 105A, 
clause (e). In a proceeding under section 
105 for settlement of rent it is the immediate 
tenant only who is affected and not the 
tenant’s tenant and, therefore, such under- 
tenant is not & necessary party; the status 
of a tenant, so far as regards his own land- 
lord, is the only question. This will appear 
from an analogy to section 106; the questions 
enumerated’ in section 105A may also be 
gone into in a suit under section 106; section 
106 does not contemplate any dispute between 
a landlord and the sub-tenant of the former. 
It is, no doubt,.true that the record is to be 
corrected; but such correction will not affect 
the  sub-tenant. Moreover the question of 
non-jcinder ought to have been taken af the 
earliest opportunity; see Order I, rule 13, 
Civil Procedure Code. 


The words. ‘settlement of rent” in section 
105 include enhancement under section 30, 
additional rent under section 52 or any altera- 
tion upon contract, and the said words cannot 
be limited to mean only enhancement of rent 
under section 30, 
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Babu Ramani Mohan Chatterjee, for the 
Respondents —Jf the Settlement Officer is to 
have the entry corrected, the sub-tenant will. 
be bound by itand, therefore, he is.à necessary, 
party. The status of the tenant in re] , — 
to the under-tenant cannot be altered. | atian, 
latter’s absence and, therefore, he is in the 
sary party. The objection as to non-joinder 
was taken in the lower Conrts and the 
Courts have jurisdiction to entertain the 
objection at any stage. The words “sottla- 
ment of rant” in section 105 mean only, 
enhancement under the sections of the Act. 
and do not include the settling of rent-upon a 
contract between the parties. f 

Baba Surendra Chandra Sen. was not called, 
upon to reply. 


JUDGMENT.—The appellants before. us 
are landlords, who applied under section 105 
of the Bengal Tenancy Act for the settlement: 
of fair and equitable rents in respect: of lands: 
held by tenant-respondents, Three such 
applications were tried together in the first 
Court. One of the cases was compromised: 
in the lower Appellate Court. The other 
two cases have come before. us in second: 
appeal. As the principal point which arises 
is the same in both, we shall follow the: 
course which has been adopted in the Courts 
below and deliver only one judgment. 

The tenant respondents are entered in the 
Record of Rights as tenure-holders. The 
landlords disputed the correctness of these 
entries and asserted that the tenants were 
raiyats and liable to pay rent as such. Upon: 
this question an issue was raised’ which 
prima facie was triable in these proceedings 
under the provisions of section 105A, clause 
(e). The Revenue Officer refused to try this 
issue on the ground that for that purpose 
the under-tenant, or the sub tenants of the 
raspondents, were necessary parties, The 
learned District Juige concurred in this 
view and the applications have been dismissed 
by both Courts mainly. on this ground 7 
of non-joinder. 

Now section 107 directs that the Revenue 
Officer in proceadings under’ sections 105, 
105A and 103 shall, subject to any rules 
made by the Local Government under the 
Act, adopt the procedure laid down in the 
Code of Civil Procedure for the trial of suits. 
Order I, rule 13, cf the Code requires that all 
objections оп Ње ground ofnon-joinder or mis- 
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joinder of parties shall be taken at the earliest 
possible opportunity. In the cases before us, 
the objéction which has found favour below 
was not taken, or at any rate was not clearly 
or expressly taken, in the written statements. 
It is not mentioned among the points for 
decision set out in the Revenue Officer’s 
judgment, Even if these “points for decision” 
were not regularly framed as issues before 
the trial, it would appear that the objection 
was first suggested at the end of the trial 
when arguments were heard. 

Apart, however, from the delay in bringing 
‘forward the objection, we are of opinion 
that it onght not to have been allowed to 
-prevail. The point is nearly, if not quite, one 
of first impression. -In the case of Jogendra 
Nath Singh v. Secretary of State (1) tenants 
who had been entered as tenure-holders in a 
Record of Rights and whose rent had been 
settled under Part II of Chapter X of the 
Bengal Tenaney Act, brought a suit against 
the Secretary of State as landlord under 
section 101H for the reduction of the rent 
settled, on the ground that they should have 
been entered in the record as occupancy- 
ravyats and not as tenure-holders. It was 
held, distinguishing the cases of Digambar 
Nanda v. Secretary of State (2) and Pajir-ud-din 
v. Secretury of State (3), that the under-tenants 
of the tenants, who in that case, be 16 noted, 
were plaintiffs, were not necessary parties. 
In ouropinion the reasoning by which that 
eonclusion was reached applies equally in the 
present ease. Ibis true that section 1C4H 
contemplates, as appears from clause (4), the 
attestation of the rent entered in the record 
and does not contemplate, or at any rate does 
not expressly contemplate, the attestation of 
any other entry, though clause (9) requires 
the Civil Court to notify its decision to the 
Collector. Among tbe grounds, however, on 
which the rent may be altered is that specified 
in sub-clause (в) of clause (3), namely, "that 
the tenant belongs to a class different from 
that to which he is shown in the Record of 
Rights as belonging.” Section. 1054 is 
somewhat differently worded but is io the 
same effect, Under the latter section, where 


(1) 17 Ind. Саз, 921; 16 C. L, J. 838517 C. W. N. 
835, 

(2) 17 Iud. Cas. 917; 16 C. L. J. 891. 

(3) 17 Ind, Саз. 919; 16 С, L. J. 383. 
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the issue arises “(e) whether the tenant 
belongs to a class different from that to which 
he is shown in the Record of Rights as 
belonging", the Revenue Officer is "to try 
and decide such issue and settle the rent 
under section 105 accordingly”. It is true 
that the catena of provisions beginning 
with section 105 exclude the provision 
contained in section 107, clause (2), and 
section 109D, These further provisions 
briefly require that a note ofrent settled 
and issues and disputes decided (including 
the issues under section 105A) shall be 
made in the Record of Rights and lays down 
that "such note shall be considered as part 
of the record”. But that does not mean 
that the note is to affect third parties who 
are strangers to the proceedings or snits in 
which the rents were settled or the issues 
or disputes were decided, or that any con- 
sequential amendments are to be made in the 
entries relating to such third parties. Such 
third parties cannot be bound or affected by 
such proceedings or suits, nor can the entries 
relating to them be altered as the result of 
such proceedings oP*suits. This observation 
applies to the under-tenants in the cases 
before us. We do not say that if they had 
been joined as parties, they would not have 
been proper parties, but we are of opinion 
that they are mot necessary parties, in the 
sense that the proceedings must fail in their 
absence. The question cannot be considered 
from the point of view of the under-tenants 
only. The landlords, as it seems to us, are 
entitled to bave the issue raised decided as 
between them and their immediate tenants. 
It will be easy to word any note which may 
be made hereafter in the Record of Rights in 
such & way as to put it beyond all doubt 
that the note does not prejudice the under. 
tenants. The note, it may, be added, does 
not prejudice the interest of third parties 
not bound by the proceedings in which 
the issue or decision noted was arrived at, 
Moreover, even from the point of view of 
the under-tenants it seems undesirable that 
the question of their status should be discussed 
until it actually arises. With the suggested 
addition to the note, their position would be 
the same as that of under-fenanis in a case 
under section 104Н. 

The result is that the іззсе raised by the 
landlords in those cases should have been 
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tried on the merits and {һе applications 
should not have been in effect rejected on the 
ground of non-joinder. We agree with the 
learned District Judgethat the Revenue Officer 
properly refused to consider whether the rent 
of the tenants was enhanceable on the footing 
that they were tenure-holders. Thatalternative 
case was put forward too late. If, however, 
the landlords succeeded in showing that the 
tenants are raiyats, they (the landlords) may 
be entitled to the enhancement of rent which 
they claimed under section 30 of the Act. 9 

In both cases the landlords also claim 
additional rent for some additional area said 
to be inthe possession of the tenants. Jn 
the case to which Second Appeal No. 20 relates 
it has been found, and the finding is not now 
disputed, that the tenants are not in posses- 
sion of any additional area. In the other 
case the landlords claimed additional rent not 
only under section 52 of the Act, but also on 
the ground that they were entitled, under the 
terms of the lease or of the kabuliat executed 
by the tenants, to rent for the whole area 
actually in the possession of the tenants. 
It seems to have been held below that this 
latter question was not triable under section 
105 and section 105A because it turned on a 
written contract. Here again we are of 
opinion that the Courts below are in error, 
In settling a fair rent undersection 105, though 
clause 4 says Һе is to have regard to the 
rules laid down in the Act, there is nothing to 
prevent the Revenue Offiverand the Court from 
taking into consideration the terms and con- 
ditions embodied in the lease or other written 
document by which the rights of the parties 
are regulated, 

With these observations the judgment and 
decree of the Court below are set aside and 
the cases are remanded tothe lower Appel- 
‘late Court in order that the appeals to that 
Court may be disposed of in accordance with 
law. In disposing of the appeal, the lower 
Appellate Court will be at liberty, so far 
as ib may be necessary and practicable, to 
exercise any of the powers conferred on the 
Appellate Court by rules 23 to 29 of Order 
XLI of the Civil Procedure Code, 

The costs of these appeals will abide the 

-result. We assess the hearing fee in Second 
Appeal No, 20 at two gold mohurs and in 
Second Appeal No. 76 at three gold mchurs. 


Appeals allowed; Suits remanded, 
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CALCUTTA HIGH COURT. 
Rore №8: No. 618 or 1916. 
November 21, 1916. -« 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
Sheikh SACHEENI—DzrzNbANT No. 2— 
PETITIONER 
versus 
Sheikh KANTA HAZI—PLAINTIFF— 


Opposite PARTY, 

Civil Procedure Code (Act V of 1908), О. IX, vr, 18, 
14, O. XLIII, v. 1 (d)—Decree, ex parte, application 
for setting aside of—Dismissal for default— Appeal. 

Au appeal lies against an order dismissing (for 
default) an. application to set aside an ex parte 
decrec. ў 

Kumud Kumar Bose v. Hari Mohan Samadar, 80 
Iud. Cas. 45; 21 C. L. J 628, followed. 


Rule against the order of the Court of 
the District Judge, Mymensingh, in Appeal 
No. 99 of 1916. 

Babu Jotindra Mohan 
Petitioner. 

Babu Birendra Kumar Dey, for the Opposite 
Party. 

JUDGMENT.—The petitioner, who was 
a defendant ір а suit, applied to have an 
ex parte decree passed against him set aside. 
On the day fixed for disposal of the ap- 
plication he applied for time, and that 
application being rejected, his” Pleader 
intimated to the Court that he had no 
further instructions. The application for 
setting aside the ex parte decree was accord- 
ingly dismissed for defanlt. He preferred 
an appeal against the order dismissing (for 
default) the application to set aside the 
ev parte decree and that appeal was rejected 
by the learned Judge below on the ground 
that no appeal lay. This case cannot be 
distinguished from the case of Kumud Kumar 
Bose v. Hari Mohan Samadar (1), where it 
was held under similar circumstances that an 
appeal lies. The order of the Court below 
is accordingly set aside and we direct that 
the appeal be heard by the learned Judge 
of the Court below. We make no order 
as to costs, 


Chowdhury, for the 


Order set aside, 
(1) 30 Ind. Cas. 45; 21 C. L, J. 628. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Зесохр Civin APPRALS Nos. 249, 250 AND 
` 251 or 1914. 

November 9, 1915. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
RATAN-—DEFENDANT—AÀ PPELLANT 

versus ` 
RAM NIWAZ AND OTHERS— DEFENDANTS AND 
, PkLAINTIFF— RESPONDENTS. 

Oudh Laws Act (XVIL of 1876), s5.'9, 10— Pre- 
emption, preferential right of—Pre-emptors, rival— 
Cause of action, right acquired subsequent to accrual 
of, effect of. 

Adefence, which may be available to a person 
in possession, may not be available to a person 
seeking to oust him, and no man can be allowed a 
decree for pre-emption in preference to another 
who has & superior right, on the basis ofa title 
acquired after the right to sue accrued. [p. 800, col. 1.] 

A person who is а co-sharer ab the timo of a 
sale may lose his. rights, if any; afterwards by 
virtue of his conduct or by reason of his ceasing to 
be a co-sharer after the sale. If he was nota co- 
sharor at the time of the sale, his subsequent acquisi- 
tion of that status cannot clothe him with a right 
which he did not possess a6 the date of the sale or ab 
the time when the cause of action for the suit 
accrued. Гр. 800, со]. 1.] 

Bank of Upper India v. Munshi Alopi Prasad 10 О, 
С. 257 at p. 261, referred to. 

Onkar Singh v. Bhagwan Dat Singh, 25 Ind. Cas. 694; 
17 O. 0.242 and Tahawwar Khan v. Madho Ram, 11 O. 
O. 290, distinguished. 

Plaintiff, who was nob s co-sharer in the sub-divi- 
sion in which the property sought to be pre-empted 
was situate, ab the date of the sale, but acquired 
a share therein subsequently, claimed a preferential 
right of pre-emption on the basis of his being a 
co-sharer in the sub-division: 

Held, that the subsequent acquisition of the status 
of aco-sharer could not invest him with a right 
which he did not possess at the date of the sale. 
[р. 800, col. 1.] 

Appeal against the decree of the District 
Judge, Gonda, dated the 3rd April 1914, 
upholding that of the Munsif, Gonda, dated 
the 19th December 1913. 

Mr. Surendra Nath Roy, for the Appel- 
lant. 

JUDGMENT.—These appeals arise out 
of three suits for pre-emption, brought in 
respect of a sale of a two-annas sbare in 
8 certain village by Ram Udit in favour 
of Ram Niwaz. One of the suits was filed 
by Ramhit, Bisheshar and Karta Ram, of 
whom the last-named withdrew afterwards. 
They claimed to be the nearest co-sharers 
of the vendor. The second suit was filed 
by Ram Ratan, who similarly claimed to 
be the nearest co-sharerof the vendor. The 
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third was filed by Ramdhan, who subse- 
quently agreed to cast lots with Ram Ratan, 
but failed in securing preference. 


“The Court below found that Rambit and 
Bisheshar were entitled to preference. 
They were, therefore, given the first 
chance to pre-empt the property, On their 
failure to deposit the money required, 
Ram Ratan was given the second chance, 
and on his failing a right was given to Ram- 
dhan to deposit the money and obtain pre- 
emption. ` 

The grounds upon which preference has 
been given іо Ramhit and  Bisheshar, as 
stated in the judgment of the learned Judge, 
are that the village in question is divided 
into two thoks, known as thok Dubar and 
thok Lalman, and that Ramhit and Bisheshar 
were  co-sharers in ¿hk Dubar, in 
which the property sold was situated, by 
virtue of a deed of gift executed in their 
favour by a certain co-sharer named Kali 
Din on the 29th September 1912. The 
sale, which is the subject of pre-emption, 
however, took place on the Sth July 1912, 
and it is not disputed that on that date, 
Rambit and Bisheshar had no proprietary 
share in thok Dubar. They were mortgagees 
of a certain share in that thok at the time, 
but their rights as mortgagees did not 
clothe them with a pre-emptive right, The 
main question for determination, therefore, 
is, whether the subsequent acquisition of a 
right in the thok had the effect of investing 
the party seeking toclaim pre-emption with 
a retrospective right in respect of a sale 
effected before he acquired that right. 

Section 9 of the Oudh Laws Act deals with 
the devolution of the right at the time 
when the property is to be sold or fore. 
closed, and declares that if the property 
to be sold or foreclosed is a proprietary 
or under-proprietary tenure or a share of 
such a tenure, the right to buy or redeem 
such property belongs, in the absence of a 
custom to the contrary, in the first place, 
to the co-sharers of the sub-division (if any) 
of the tenure in which the property is 
comprised in the order of their relationship 
to the vendor or mortgagor. The right to 
preference, therefore, pre-supposes the exist- 
ence of a co-parcenership on the date of, 
the sale, and no person, who was not a 
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co-sharer on that ‘date, can claim pre-emp- 

tion by virtue of anything that may happen 
“ . 

afterwards. The word -co-sharer", ag pointed 


-out by Greeven, A. J. ©., in Bank of Upper 


India v. Munshi Alopi Prasad (1), manifestly 
implies that there must be a co-relation 
between the vendor and the pre-emptor by 
virtue of their common capacity. A person 
who is a co-sharer at the time of the sale 
may lose his rights, if any, afterwards by 
virtue cf his conduct or by reason of his 
ceasing to be a co-sharer after the sale. 
If he was not a co-sharer at the time of 
tke sale, his subsequent acquisitions cannot 
clothe him with a right which he did not 
possess ab the date of the sale or at the 
time when the cause of action for the suit 
accrued. The decision in Onkar Singh v. 
Bhagwan Dat Singh (2) refers to a case in 
which the vendee acquired some property 
after ‘the sale, and thereby clothed himself 
with a superior right as against a pre- 
eurptor who had sued to oust him. In 
Tahawwar Khan v. Madho Ram (3) a person 
similarly used a title acquired by him 
subsequent to the origin of the cause of 
action as a defence against a pre-emption 
suit, instituted after his acquisition of the 
said title. But a defence, which may be 
available to a person in possession, may 
not be available to a person seeking to oust 
him, and no man can be allowed a decree 


‘for pre-emption in preference to another 


who has a superior right, on the basis of title 
acquired “after the right ёо вое accrued. Any 
other construction would defeat the object of 
the law, as laid down in sections 9 and 10 
of the Oudh Laws Act, for 16 would be 
impossible to find out persons, to whom 
notices, may have to be sent prior to the 
sale, with réference to events which have not 
yet taken place, or which may or may not 
happen. Ram Ratan is more nearly related 
to the vendor than Rambhit and Bisheshar, 
and ‘being also a co-sharer in the village 
from before the time of the sale, is entitled 
to preference as against the latter who are 
co-sharers like him in another thok, 

The appeals are accordingly allowed and 
the decree passed by the Court below 


(1) 10 O. C. 287 a p. 261, 
(2) 25 Ind. Cas 694; 17 О, О, 242. 
(8) 110, ©, 290. 
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modified, so as to give the first preference 
to Ram Ratan, who will be allowed one 
month from this date to deposit the pre- 
emption money mentioned in the decree of 
the Court below, and in case of non-payment 
Ramhit and Bisheshar will be given`the next 
chance on payment of Rs. 259 according 
io the terms of the compromise to obtain 
pre-emption within one month of'the failure 
of the first. The decree as regards Ram- 
dhan, who has been given the last chance, 
will remain intact. Ram Ratan will under 
the circumstances get his costs of the appeals 
here and below from Ramhit and Bisheshar, 
who shall bear their own costs in both ‘the 
Courts. The order of the Court of first in- 
stance as regards the costs of ‘that Court will 
stand as it is. ~ 
Appeal allowed, 


BOMBAY HIGH COURT. 
First Civit APPEAL No. 81 or 1916. 
August 29, 1916; 

Present; —Sir Stanley Batchelor, Kr., 
Acting Chief Justice, and Mr. Justice Shah. 
BUSTACE CHARLES PALMER— 
APPLIOANT— ÁPPELLANT 
versus 
CARMELINE MARY PALMER— 
RESPONDENT. 

Divorce Act (IV of 1869), s. 14—Divorce—Adultery 
—Delay and misconduct by husband—Discretion of 
Court, interference by Appellate Court with exercise of. 

An Appellate Court will not interfere with the 
exercise of its discretion by a lower Oourt where, 
before exercising ib ina particular manner, it has 
given full consideration to the facts and circum. 
stances upon which that discretion was to be 
exercised, 

A decree for divorce will be refused where there 
has been grave and unexplained delay on the part 
of the husband in making a complaint as regards his 
wife’s abandonment of him and where he has been 
guilty of a persistent course of adultery after the 
occurrence of that event. 

Schofield v. Schofield, (1916)-P. 267; 84 L. J. P. 186, 
distinguished. 

First appeal from the decision of the 
District Judge, Khandesh, in Miscellaneous 
Application No. 21 of 1915. ^ 


Mr. Patwardhan (with him Mr. D. O, 
Virkar), for the Appellant. 
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PEDDA VIKRAMA DEO GARU V, MAHARAJA OF JEYPORE, 


JUDGMENT. 


BarosELOR, Ав. C.J.— This is an appeal 
from a decision of the learned District 
` Judge of -Khandesh under the Indian 
Divorce Act (IV of 1869). Тһе petitioner, 
who was the husband, prayed for a decree 
for a dissolution of the marriage on the 
ground of his wife’s adultery with the 
second opponent, Augustus Gidley. It 
was not denied, and the learned Judge has 
found it proved, that the adultery alleged 
did in fact take place. But exercising the 
discretion confided: to him under section 
13 of the Act, the learned Judge, in view 
of all the circumstances, has come to the 
conclusion that he ought to refuse to 
grant a decree nisi, The question before 
.u8 now is, whether we should interfere with 
that exercise of the learned Judge’s 
discretion. In the first place, there is 
this to be said that the discretion is 
primarily the District Judge’s, and not 
ours, nor are we, ав І understand it, 
entitled to interfere merely because on a 
nice balance of the conflicting arguments, 
it might seem to us. that, if the matter 
lay originally in our hands, our decision 
would be the other way. It is certain that 
before exercising his discretion in this 
particular manner, the learned Judge gave 
full consideration to the facts and circum- 
stances upon which his discretion had to be 
exercised. Having regard 10 those facts and 
circumstances, if seems to me impossible to 
say that we should now be warranted in 
reversing his order. Mr. Patvardhan has 
said everything on behalf of his client, the 
husband, that could reasonably be said, and 
has called our attention to Sir Samuel 


Evans's decision in Schofield v. Schofield (1). ` 


The facts in Schofield’s case (1) do, no.doubt, 
bear a certain superficial resemblance to 
those with which we are concerned, but the 
-resemblance is only superficial. There the 
finding of fact was that the husband had 
committed only an isolated act of adultery 
which resulted in the birth of. the child, 
and that act appears to hdve been commit- 
ted after the wife had left the husband. 
Moreover, Sir Samuel Evans’s own: words 
supply the strongest caveat against accept- 
ing this decision as authoritative in any case 


(1) (1915) P. 207; 84 L. J. P. 180. 
51 


where the facts are not precisely similar. Ёог 
the learned President observed in his judg- 
ment: “It is a strange case: Itis a case 
unlike, any other which I have heard." 
Here, so far from all the circumstances plead- 
ing in excuse of the erring husband, we 
have it, first, that there was grave, and, in 
my opinion, unexplained delay before any 
complaint was made by the husband as 
regards his wife's abandonment of him; 
secondly, as the Distriet Judge observes, it 
is patent on this record that both the husband 
and the wife have combined to withhold facts 
from the Court, and that by no means all the 
truth has been disclosed, and lastly, it is 
apparent that the husband has been 
guilty, not of an isolated act, but of a per- 
sistent course of adultery with the girl 


Dias. Speaking for myself, I have little 
hesitation in drawing the inference that 
the improper intimacy with the girl 


Dias began when Dias was a visitor at the 
appellant’s house, while the appellant’s wife 
was yet living with him. Upon these 
facts it seems to me impossible for us, as 
a Court of Appeal, to say that the District 
Judge’s discretion has been wrongly or 
improperly exercised adversely to the 
petitioner. The appeal, therefore, must 
be dismissed. 
Suas, J.—I entirely agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Саут, MISCELLANEOUS ÁPPEALS Nos. 2561 AND 
8762 or 1915. 
August 24, 1916. 
Presenti— Mr, Justice Oldfield and 
Mr, Justice Krishnan. 
Sri PEDDA VIKRAMA DEO GARU— 
Derenpant No, 2—PETITIONER 
versus 
Tus MAHARAJA or JEYPORE AND 

ANOTHER— PLAINTIFF AND DEFENDANT No. 1— 


RESPONDENTS. 

Vizagapatam Agency Rules, rr. 20,  31— 
Decree, order of remand by Agent, whether amounts tu 
—High Court, power of, to inte: [еге in revision. 

An order of the Agent to the Governor, Vizagapatum, 
remanding a case for disposal by the lower Court 
under the Agency Rules is not a ‘decree’ and the 
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High Court cannot interfere with i& under rule 20 of 
the Agency Rules. [р. 802, col. 2.] 

Rule 31 of the Agency Rules is intended to 
provide for cases for which no provious provision has 
been made, including orders against which no appeal 
is allowed. [p. 802, col. 1.] 

Maharaja, of Jeypore v. Neladevi, 1 M. L. J. 151; 
Chakrapani у. Varahalamma, 18 M. 227 and Maharaja 
of Jeypore v. Jammanadhora, 24 M. 345, followed. 

The High Court can, on the invitation of Govern- 
ment, under rule 31 of the Agency Rules, inter- 
fere in revision with the Agent’s order of remand. 
Lp. 802, col. 2.] 


Petition, under rule 20 of the Ganjam and 
Vizagapatam Agency Rules, and petition 
referred to by the Government to the High 
Court under rule 31 of the said Rules, pray- 
ing that in the circumstances stated therein 


the High Court wil be pleased to 
direct the Agent to the Governor, 
Vizagapatam, to review his judgment in 


Appeal Suit No. 2 of 1915, preferred ‘against 
the judgment of the Court of the Special 
Assistant Agent, Parvatipur, in Civil Original 
Suit No. 2 of 1913. 

Mr. V. Ramesam, for the Petitioner. 

The Hon'ble Mr. В. N. Sarma and Mr. 8. 
Ramaswamt Áiyangar, for the Respondents. 


ORDER.—We have before us an applica- 
tion under rule 2С, Agency Rules,asking us 
to call оп the Agent to review his judgment 
and a petition for the same relief forwarded 
tous by the Government under rule 3l. 
Mr. Sarma for the first respondent-plaintiff, 
however, contends that the Agent’s order, one 
passed in an appeal, remanding the suit for 
disposal, is not liable to interference by this 
Court on either the application or petition. 
His argument is in effect that there are 
some orders of the Agent, this being one of 
them, which are not subject to the powers 
of control which this Court can (with or 
without the invitation of Government) exer- 
cise. We feel bound to hold, in accordance 
with the view expressed in Maharaja of 
Jeypore v. Neladevi (1), that rule 31 must 
have been intended to provide for cases for 
which no previous provision had been made, 
including orders against which no appeal 
was allowed; vide also Chakrapani v. Varahal- 
amma (2), Maharaja of Jeyporev. Jammandhora 
(8) and Sri Sri Sri Vikramadeo Maharagulum 


{1916 
Qaru v. Sri Майей Pattamadhadert 
Garu (4). Itis argued then tbat in the 


present case the remedy by appeal is open 
to 2nd defendant, because he will be able, 
if the Court of first instance decides against 
him at the remand bearing, to appeal to the 
Agent and then, if necessary, to this Court. 
But we cannot treat that as a remedy for 
the prejudice, which the order of remand, if 
erroneous, must cause. We have then con- 
sidered whether we should deal with the 
application under rule 20 or the petition under 
rule 31. The former rule relates to the 
decrees passed by the Agentin appeal. But 
we do not think that we can treat this order 
of remand as a decree. For, though the 
Code of Civil Procedure is not applicable, 
the definition in it affords guidance which, 
in the absence of any otber authoritative 
interpretation of the word, weare not prepar- 
ed to disregard; and that definition would 
not cover the order before us. We, there- 
fore, dismiss Civil Miscellaneous Petition 
No. 2561 of 1915 and deal with Civil Mis- 
cellanecus Petition No. 3762 of 1915. . 

The snit is in ejectment, plaintiff alleging 
that the property was originally granted to 
one Viswambaradeo and that the grant was 
continued to his widow and is resumable. 
The Special Assistant Agent held that nothing 
was proved as to the original grant or 
the origin of the defendants’ possession. The 
Agent, however, observing that "it would 
appear that the property or the revenue 
from it was given to Viswambara,” referred 
to the points in issue as being only whether 
plaintiff was entitled to resume and on what 
terms the grant was made. He then remand- 
ed the case, observing that the burden of 
proving the absolute gift alleged by the 
defendants was on them. His order of 
remand’ was clearly unjustifiable in the 
absence of any diseussion of the evidence as 
to the plaintiff's original ownership and the 
grant to the defendants or their predecessors 
and any statement of his reasons for dissent- 
ing from the Special Assistant Agent's deci- 
sion that neither plaintiff’s possession nor 
any grant was proved. Until a „conclusion 
in favour of both had been reached, the ques- 
tion whether the grant was, as defendants 
alleged, an absolute gift, did not; arise, and 


(4) 26 М. 266. ; 
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they ought not to have been called on to 
discharge the burden of proof in connection 
with it. The Agent’s order of remand is, 
therefore, set aside; and he is directed to 
re-admit the appeal and deal with it in the 
light of the foregoing, disposing of it only 
after recording a definite finding. on all the 
points involved in the first issue, including 
plaintiff’s title and circumstances in which 
his possession terminated. We таке’ по order 
as to costs in Civil Miscellaneous Petition 
No, 2561 of 1915. In Civil Miscellaneous Peti- 
tion No. 3762 of 1915 the costs in this Court 
will abide the result and be provided for in 
Agent’s decree. 


Petition No, 2561 allowed; Case sent back. 
Y.R.P. 


CALCUTTA HIGH COURT. 
APPEAL FROM Оврев No. 412 or 1915. 
August 30, 1916. 


Present:—Mr. Justice N. R. Chatterjea and . 


к Mr. Justice Sheepshanks. 
Srimati NARAYANI AND ANOTHER— 
JUDGMENT-DEBTORS—APPELLANTS 
: versus 
NABIN CHANDRA CHOWDHARI— 


DzGREE-HOLDER— RESPONDENT. 
Decree for money, eaecution of—Attachment of non- 


` transferable raiyati holding, validity of —Objection by 


raiyat—Consent of landlord, effect of. a 

In the case of a non-transferable occupancy hold- 
ing, as the raiyat cannot confer a title upon the 
purchaser without the consent of the landlord, so 
the landlord alone by his own act and without 
the concurrence of the raiyat cannot create a title 
in the purchaser. The two must concur in order 
that the transfer may be valid. [p. 804, col. 1.] 

Consequently, a holding or any part of it cannot 
be sold in execution of a money-decree if the 
raiyat objects to the sale, even if the landlords 
give their consent to sucha sale to the decree- 
holder. [p. 804, col. 1.] 

But this principle does not apply toa sale held 
in execution of a decree founded on a mortgage or 
charge voluntarily made by the raiyat, in which case 
the transfer though involuntary is operative against 
the raiyat. [p. 804, col. 1.] 

Dayamoyi v. Ananda Mohan Roy Chowdhury, 27 
Ind. Cas. 61; 42 С. 172; 18 C. W. N. 971; 20 O. L. J. 52 


Е. В.); Badarennessa Chowdhurani у. Alam Gazi, 20 


Ind Cas. 877; 19 О. W. N.814, 21 C. L. J. 650, ex- 
plained and applied. 

Ananda Das v. Ratnakar Panda, 7 С. W. N. 572 
and Shukuruddin Chowdhury v. Rani Hemangini Debt, 
13 Ind. Cas, 192; 16 О, W. N. 420, referred to. 
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Appeal against the order of the District 
Judge, Chittagong, dated the 17th May 
1915, affirming that of the Munsif, Putiya, 
dated the 28rd December 1914, 

. Babu Kshitish Chandra Sen, for ihe Appel- 
lants. 

Babus Jogesh Chandra Roy and Ohandra 
Sekhar Sen, for the Respondent. 

JUDGMENT.—This appeal arises out of 
proceedings in execution of a decree. The 
decree-holder-respondent in execution of a 
decree for money attached certain ratyat? 
holdings belonging to the judgment-debtor. 
He obtained the consent of theentire body 
of landlords to the attachment and sale 
of some of the holdings, and with regard 
to some others he obtained the consent 
of the landlords representing’ a 10-annas 8- 
pies share. The judgment-debtor objected 
to the attachment and sale on the ground 
that they are not transferable. The holdings 
have been found to be non-transferable, but 
the Court of Appeal below has overruled 
the objection, holding that a "non-transfer- 
able holding may, of eourss, be attached 
with the consent of the landlords and in 
the case of fractional landlords to the extent 
of their share.” The judgment-debtor has 
appealed to this Court, 


Now, the Full Bench in the case of 
Dayamoyt v. Ananda Mohan Roy Chowdhury 
(1) have laid down that an involuntary 
transfer, 7. е., a sale in execution of a money- 
decree, of the whole or part of an ocenpaney 
holding, apart from custom or local usage, 
is operative against the rayat where the 
raiyat with knowledge fails or omits to have 
the sale set aside. As pointed out in 
Badarennessa Ohowdhurani у. Alam Gazi (2), 
the question of the omission or failure to set 
aside the sale with knowledge thereof becomes 
material only where the sale is invalid and 
the raiyat has a right to object to it. The 
Full Bench decision, therefore, by impli- 
cation holds that the raiyat is entitled 


-to have a sale of the holding in execu- 


tion of a money-decree set aside after 


(1) 27 Ind. Cas. 61; 42 O. 172; 18 C. W. N. 971; 20 
C. L. J. 52 (F. B.). 

(2) 29 Ind. Саз, 877; 19 C. W. N. 814; 21 O, L, J. 
650. 
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it takes place, and that the holding can- 
not be sold in execution of such a decree 
where the raiyat objects to the sale before 
it takes place. I 

Before the Full Bench decision it was 
held that a salein execution of a money- 
decree of an occupancy holding is valid and 
effectual if the sale is held with the con- 
sent of the landlord [see Ananda Das v. 
Ratnakar Panda (3)], and that even a share 
of a holding can be sold with the consent 
of the co-sharer landlords to the extent of 
their share [see Shukuruddin Chowdhury v. 
Rani Hemangini Debi (4)]. But the view 
taken in those cases can no longer be 
maintained having regard to the decision 
of the Full Bench, which, as stated above, 
impliedly lay down that a sale of an occa- 
pancy holding cannot be held in execution 
of a money-decree if the tenant objects to 


the sale. It is true the decree-holder has 
obtained the consent of the landlords. 
But in the case of a non-transferable 


holding, as the raiyat cannot confer a title 
upon the purchaser without the consent of 
the landlord, so the landlord alone by his 
own act and withont the concurrence of the 
raiyat cannot create a title in the purchaser. 
The two must eoneur in order that the 
transfer may be valid. Having regard 
to the view taken by the Full Bench as 
to the involuntary transfer, we are unable 
to hold that the entire holding or a part of 
it can be sold in execution of a money- 
decree if the raiyat objects to the sale, 
even if the landlords give their consent to 
such sale. It is needless to point out that 
this does not apply to a sale held in 
execution of а decree fonnd:d on a mort- 
gage or charge voluntarily made by the 
raiyat, in which case the transfer though 
involuntary is operative against the raiyat, 
as expressly laid down by the Fall Bench. 

The appeal must accordingly be allowed 
and tbe orders of the Courts below set aside. 
We make no order as to costs. 


Apneal allowed. 
(8) 7 O. W. N. 872. І 
(4) 18 Ind. Cas. 192; 16 0. W. №, 420. 
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MADRAS HIGH COURT. 
APPEAL Suit No. 205 or 1915. 
September 12, 1916. ,. 
Present:—Justice Sir William Ayling, KT., and 
Mr. Justice Srinivasa Aiyangar. 
RAMANATHAN CHETTY, minor, THROUGH 
HIS NEXT FRIEND VALLIAMMAIACHI 
— PLAINTIPE NO. 2— APPELLANT 
versus 


KASI alias KATHIVESAM CHETTY AND 


OTHERS— DEFENDANTS — RESPONDENTS. 

Principal and agent—Agency for a term certain — 
Continuance after expiry of term—Termination of 
agency—Contract Act (IX of 1872), s. 201—Suié for 
accounts—Limitation Act (IX of 1908), Sch. I, Art. 89. 

Where the duration of an agency is fixed for a term 
certain by agreement between the principal and 
agent and the latter is allowed to continue as agent 
even afterwards, the agency is not terminated on the 
expiry of the term nor is a fresh agency created but 
the original agency continues. [p. 804, col. 2.] 

A suit for an account against the agent can be 
brought within three years from the date when he 
actually ceases to be an agent or against his lega 
representatives within three years from his death. 
[p. 505, col. 1.] 


Appeal against the decree of the Court of 


- the Temporary Subordinate Judge, Sivaganga, 
in Original Suit No. 37 of 1913. 


Mr. K. V. Krishnaswami Atyar, for the 
Appellant. : _ 
Mr. A. Krishnaswami Atyar, for the 


Respondents. 


JUDGMENT.—The agency in the case 
did not terminate at the expiry of the three 
years specified in the salary chit. All 
that the salary chit means is—it must be 
remembered it isa business document—that 
the agency shall not terminate or rather 
the agency shall last for three years certain, 
after which date, it may or may not be 
continued. It does not mean that after 
the expiry of three years there isa fresh 
agency but only that the same agency 
continues. It is common knowledge that 
Chetty’s agents in foreign parts do usually 
stop for sometime after the period of 
three years, and they get their salary as 
agents till they return to the principal’s 
place of residence. The extra period in 
this. case was unusually long, but from 
Exhibit C it is quite clear that both the 
agent and the principal recognized that 
the agency did not stop with the three - 
years period, but: continued till long after. 
The agent, who was in Saigon for much 
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longer than the three years’ pəriod, 


requested permissiou of the principal to. 


gò to India on leave, the principal - per- 
mitted him to do so and the agent on 
the expiry of the leave want back to his 
duties as agent. We, therefore, come to the 
conclusion that there was only one agency 
which did not terminate on the expiry of 
-the three years, but ‘continued till the 
agent’s death. In this view it is unneces- 
sary to express any opinion on the ques- 
tion raised by the Vakil for the appellant 
that if the agency had terminatel at the 
end of three years, and if the parties 
had entered into a special agreement either 
at the time when the contract of agancy 
was entered into or at any times there- 
after as to the time when the agent was 
to account, whether Article 89 would 
apply to such a case or Article 115 or 
any other Article. 

We think, therefore, that the action, 
` viewed as an action of account against 
the ageat, is not barred by limitation. 
The Vakil for the respondens contended 
that the present action is not one against 
an agent or his. representatives, if such 
an action would lie for an account, but 
is really an action t> recover money 
misappropriated by an agent and which 
is now in the hands of his brother and 
їп that view the action_is barred in 
respect of the whole or at least a vary 
large portion of the claim. The question 
whether the action would lie against the 
undivided brother, and, if it lies, what 
exactly is the nature of the claim which 
the plaintiff has put forward or is entitled 
to pnt -forward, ani viewing tha astion 
аз one nob for accounts against au agant 
or his representative, whether such action 
is barred, are questions which wa are not 
dealing with here, more өзрэзіаПу as tho 
casa has not baea tried except oa the 
above question of law. Those questions 
сап be raised and argoed in the lower 
Court. We allow the appeal and remand 
the suit for disposal. Costs will abide. 


Appeal allowed; Case sent back, 
VRP. 


BOMBAY HIGH COURT. 
Seconp Civic ApPEAL No. 721 or 1915. 
August 31, 1916, 

Present: —Sir Stanley Batchelor, Kr., Acting 
Chief Justice, and Mr. Justice Shah. 
VARDAJi KASTURJI MARWADI— 
APPELLANT 


versus 
CHANDRAPPA PIRAJI KSHIRSAGAR 


— RESPONDENT. 

Civil Procedure Code (Act V of 1928), s. 122, Bom- 
bay rule III, Order ШІ, т. 2—Povwer-of-attorney, 
general and special—Construction uf document. 

A power-of-attorney, after reciting that tho 
principal gave the agent authority “to act in tho 
following one matter’, went on to provide: 

“I have constituted and appointed the above-named 
person my true and lawful attorney in this matter to 
recover all moneys due to mein respect of the 
principal and interest of the aforesaid mortgage- 
bond by suing on my behalfin a Civil Court or by 
coming to an amicable settlement and to pass 
recoipts for me, and on my behalf to sue and to 
receive process and to do allsuch acts in this ono 
matter asJ, if present, would have done or could 
have done or would have been permitted to do or 
would have been called upon to do”: 

Held, that it was a special power-of-attorney, 
inasmuch as the agent’s authorisation extended, not 
to any class of business or employment, but was 
restricted to the doing of all necessary acts in the 
accomplishment of one particular purpose, namely, 
the realisation of one particular debt. [p. 806, col. 2.1 

Venkataramana Aiyar v. N. G. Narasinga Row, 
18 Ind Cas. 135; 38 M. 134; (1913) M. W. N. 72; 18 M. 
L. T. 114; 24 M. L. J. 180, dissonted from. 

Charles Palmer v. Sorabji Jamshedji, (1886) P. J. 
63, referred to. 

Distinction between general and special agency 
discussed. [p. 806, col. 2; p. 807, col. 1.] 


Second appeal from the decision of the 
District Judge, Dharwar, in Appeal No. 
191 of 1914, confirming the decree passed 
by the Subordinate Judge, Hubli, in Civil 
Suit No. 217 of 1914, 

Mr. Coyajt (with him Mr. Nilkanth Atma- 
ram), for the Appellant. 

Mr. G. S. Mulgaoker, for the Respondents. 


JUDGMENT. 


BATCHET OR, Ас. C. J.—The only question 
which arises for decisionin this appeal is 
whether the power-of-attorney filed by the 
plaintiffs is a general power-of-attorney 
within the meaning of rule IlI ofthe rules 
made by this High Court under section 122 
of the Civil Procedure Code, and published 
in the Bombay Government Gazette of Sep- 
tember the 15th, 1910, at page 1496. The 
rule in question is made іп substitution of 
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ihe provision oceurring in elause (a) of the 
second rule of Order III of the Civil 
Procedure Code. That clause, as enacted by 
the Legislature, allowed the appearance as a 
recognised agent of a person holding a power- 
‘of-attorney authorising him to make and 
do such appearances, applications or acts 
in any Court as are required or authorised 
to be made or done by a party. The 
direction by which this clause has been 
replaced owing to the rule made by the High 
Court is this. The recognised agents or 
parties by whom such appearances, applica- 
tions and acts made or done are "Persons 
holding general powers-of-attorney from 
parties not resident within the local limits 
of the jurisdiction of the Court within which 
limits the appearance, application or act 
is made or done, authorising them to make 
and do such appearances, applications and acts 
on behalf of such parties." 


We have no concern with the question 
whether the grantor of the power was or 
was поё а resident within the local limits 
of the original Court’s jurisdiction. That is 
a point which has not been considered. 
We must assume for the purposes of the 
argument that the grantor of the power 
was not resident within such local limits. 
Upon that footing: all that we have to decide 
is whether the power is a general power-of- 
attorney within the meaning of the rule or 
as held by the learned Judge below, a special 
power. Тһе operative words of the docu- 
ment are as follows: After reciting the 
transfer of a certain mortgage the author 
proceeds: 

* Accordingly, I have become owner of the 
said mortgage-bond. Ont of the principal 
and interest due to me in respect of the said 
mortgage-bond, nothing has been paid to 
me. Аз the time in respect of it is about to 
expire, and it is necessary for me to go to my 
native place, I have constituted and appointed 
the above-named person my true and lawful 
attorney in this matter to recover all moneys 
due to me in respect of the principal and 
interest cf the aforesaid mortgage-bond by 
suing on my behalf in a Civil Court or by 
coming to an amicable settlement, and to 
pass receipts for me, and on my behalf to sue 
and to receive process, and to do all such 
acts in this one matter as I, if present, would 
have done or cou'd have done ор would have 


been permitted to do or would have been 
called upon to do." 

It appears to me clear upon the authorities 
that this power must be pronounced to be a 
special power-of-attorney, inasmuch as the 
agent’s authorisation extends, not to any class 
of business or employment, but is restricted 
to the doing of all necessary acts in the 
accomplishment of one particular purpose, 
namely, the realization of one particular debt. 
The authorities upon this point are con- 
veniently collected in Venkat.ramana diyar v. 
N. 0. Narasinga Row (1), а decision which 


was cited to the learned Judge below, 
and has been cited here in favour of. 
the appellants, In regard to the actual 


decision, it is enough for me to say, with 
all respect, that I am unable to concur in it, 
as, in my view, the authorities set forth 
in the report justify rather the conclusion 
that the document then before the Court 
was а special power-of-attorney. The 
authorities referred to are extracts from 
recognised text-booky bearing upon this 
question. In Parsons cn Contracts, the 
special agent is defined as one authorised 
“to do one or two particular things,” 
while a general agent ig one authorised 
“to transact all his principal’s business or 
his business of a particular kind;” and 
in Story’s work on Agency, though the 
learned author employs a slightly ditferent 


phraseology, it seems to me that the 
substantial distinction is identically the 
same. In Lord . Halsburys Laws of 


England, Volume I, page 152, the distinc- 
tion is expressed as follows: 


“A special agent is one who has authority 
to act for some special occasion or purpose 
which is not within the ordinary course 
of his business or profession. A general 
agent is one who has authority, arising 
out of, and in the ordinary course of, his 
business or profession, to do some act or 
acts on behalf of his principal in relation 
thereto; or one who is authorised to act 
on’ behalf of the principal generally in 
transactions of a particalar kind, or incidental 
to a particular business.” 

In Leake what I regard as the same 
distinction is expressed in these terms:— 


(1) 18 Ind. Cas. 136; 38 M. 184; (1918) M. W. N, 
72; 18 M, L, T. 114, 24 M. L, J. 180, - 
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“Agents are distinguished in respect of 
authority as general and particular or 
special agents. The former expression 
inclades brokers, factors, partners and all 
persons employed in a business or filling 
a position of а generally recognised 
character, the extent of authority being 
apparent from the nature of the employ- 
ment or position; the latter denotes an 
agent appointed for a particular occasion 
or purpose, limited by the appointment.” 


The point is, I think, not one susceptible 
of much elaboration, and I must content 
myself with saying that the recognised 
_ text-book writers seem to me to concur 
entirely as to the line of distinction 
between a general and a special agency, 
and in my view,’ the distinction drawn 
by all of them leads to the conclusion 
that the particular document now before 
us is a special and not a general power. 
It seems to me perfectly immaterial that 
it authorises the doing, not of one act, 
but of several acts, for the distinction is 
not between one act and several acts, 
but between an agency for a particular 
piece of business and an agency for all 
business or all business of a certain class. 
Here the agent is authorised to ‘attend 
only to a particular business arising оп а 
special occasion, and is not authorised to 
transact all his principal’s business ог 
even all his business of a legal character. 
This conclusion seems to me to receive 
support. from this Court’s decision in 
Charles Palmer v. Sorabji Jamshedji (2', 
where the original power-of-attorney con- 
ferred only authority to do all acts neces- 
sary for securing the execution of a 
particular decree. This Court decided that 
sach a power was insufficient, and that 
the power required by law was a general 
power-of-attorney in the form prescribed 
at page 186 of the then High Court 
Circulars. Now the 
that form was a form authorising the 
agent to appear, sue or answer, and to 
receive all process, in any suit, appeal, or 
other judicial proceeding whatsoever in 
any Court. On these grounds I am of 
opinion that the learned District Judge 
was right in holding that the instrument 


now in suit was a special power- E attorney, 
(2) (1886) P. J. 63; 
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and his decree must, therefore, be con- 
firmed, this appeal being dismisssd with costs, 
Suan, J.—I agree. 
Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER'S 


COURT. 
Privy Оопхоп, APPEAL No. 6 or 1916, 
May 24, 1910. 

. Present: —Mr. Kendall, A. J. C., and 
Mr. Mahomed Ali, A. J. C. 
Thakur GHISA SINGH. AND ANOTHER— 
PLAINTIFFS8—-À PPLICANTS 


versus 
Thakur GAJRAJ SINGH. —DEFENDANT— 


Opposite PARTY. 

Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council —"Involved," meaning of— 
Question of law, nature of. 

The word “involved,” as used in section 110 of the 
Civil Procedure Code, implies a considerable degree 
of necessity, and does not mean that in certain 
contingencies a question of law might possibly 
arise. [p. 808, col. 2.] 

The mere circumstance that a question of law is 
raised in a case would not justify an inference that 
the appeal involves a substantial question of law, 
ifthe findings upon the facts do not necessitate a 


` decision of the question. Гр. SOS, col. 2; p. 803, col. 1.] 


Tassaduq Rasul Khan v. Kashi Ват, 25 А. 109; 
30 I. А. 36; 5 Bom. L. R. 100; 7 C. W. N. 177 (Р. Os 
Banke Narain v. Jagat Narain, 23 A. 94 A. W. 
(1901) 8, followed. 

Moran v. Mittu Bibee,2 C. 223; Gopiaath Birbar v. 
Goluck Chunder Bose, 16 C. 232m; Sri Vishwambhar 
Pandit, In re, 20 В. 699, distinguished. 

Muhammad Kamil v. Musammat Imtiaz Fatima, 1 
Ind. Cas. 457; 13 О. C. 183; 10 C. L. J. 237; 11 Bom. 
L. В. 1210; 19 M. L. J. 697; 14 C. W. N. 59; 81 A. 557; 
86 I. А. 211 (P. С.), referred to. 


Appeal against the decree of a Banch of 
Judicial Commissioners, dated the 15th 
September 1915, affirming that of the Sub- 
ordinate Judge, Mohanlalganj, Lucknow, 
dated the 30th January 1914. 

Babu Gokul Prasad, for the Applicants. 


` The Hon'ble. Mr. Samiullah Beg and the 
Hon'ble. Mr. Wazir Hasan, for the Opposite 
Party. 


JUDGMENT.—This is an application for 
permission io appeal to His Majesty in 
Couneil against a decree of this Court, dated 
15th September 1915, A certificate is prayed 
for on the ground that the amount or value 
of the subject-matter is upwards of Rs. 10,099 
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and that the appeal involves a substantial 
question of law. 


In our opinion a certificate should not be 
granted, š 


As to the amount or value of the subject- 
matter there is no dispute. This was a suit 
for possession of the Korihar Satoon Estate, 
which has been valued at 9 lacs of rupees. 


The suit was dismissed in the first Court, 
and the appeal was dismissed by this Conrt. 
On one of the questions of fact which arose, 
namely,. as to whether the plaintiff belonged 
to a branch senior to that to which the de- 
fendant belonged, this Court differed from 
the Court of first instance, holding thatthe 
plaintiff had not proved that he was of the. 
senior branch. But in the result the decree 
of the lower Court was affirmed; and 16 is 
not denied that in these circumstances it 
must be recognised that tho decree of this 


Court affirmed the decision of tne Court 
immediately below. Indeed'in view of the 
ruling of their Lordships of the Privy 
.Couneil in Tassaduq Rasul Khan v. Kashi 


Ram (1), which has been followed in other 
cases, it was not open to ihe applieant to argue 
to the contrary. The question for us to 
decide is, whether the appeal involves sub- 
stantial questions of law; and it is because 
we hold that no substantial questions of law 
are involved that we decide that a certificate 
Should be refused. When the matter was 
res integra before the Court of first instance, 
and when 16 was brought, in appeal to this 
Court, there is no doubt that several points 
of law came up for decision. There was a 
question for example of limitation, in son- 
neetion with which the fact to be decided 
was whether the defendant could be allowed 
to tack on to the period of his own and 
his father’s possession the period during 
which certain other persons were in posses- 
sion. The question as to the proper applica- 
tion of Act I of 1869, and of the amount 
of respect which shonld be paid to a 
primogeniture sanad, if ib existed, in the 
ease of anestate of а taluqdar, whose nume 
appeared in Lists I and II of, the lists 
prepared under section 8 of the above Aot, 
was also an important question of law, 


. (1) 25 A. 109,30 L. 4.135; 5]Bom, L. R. 100; 7;C. 
W. N, 177 (P. О,), 
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upon which this Court aud the Courb below 
had to-eome to a decision. The first is 
probably not, the second may for the sake 
of argument be taken to be, a substantial 
question of lew. But ате ћеѕе questions, or 
is either of these, a question involved in the 
proposed appeal to His Majesty in Council? 
The answer to this question must depend 
npon the meaning to be attached to the word 
“involved” in section 110 of the Code of Civil 
Procedure. Tho word “involved” implies 
a considerable degree of necessity. We may 
refer to the ruling of a Bench of the Allaha- 
bad High Court in Banke Lal v. Jagat Narain 
(2) where this very question was discussed. 
The two learned Judges who composed that 
Bench wore Sir Arthur Strachey and Banerji, 
J., two Judges whose opinions on points of 
law command our particular respect. Sir- 
Arthur Strachey in discussing the point 
remarks: “ff the Privy ‘Council should 
disagree with the findings of this Court and 
the Court below on the question of collusion, 
then no doubt the question of law will arise. 
sesso The word ‘involve’ does not mean that 
in certain contingencies a question of law 
might possibly arise. The practice of the 
Privy Council is not to interfere with concur- 
rent findings of fact of the Courts below. 
If we are right in holding that there are con- 
current findings of fact on the question of col- 
lusion, the inference is that the Privy Council 
will decline to go behind those findings, and 
in that view it is conceded that no question 
of law arises, and that the suit was properly. 
dismissed.” After referring to a ruling of the 
Calentta High Court which we shall immedi- 
ately consider, the learned Chief Justice con- 
tinued:— It is impossible to say that a ques- 
tion, which only arisesif the concurrent findings. 
of fact in the Courts of India are disregard- 
ed, a question which never can arise so long 
as the Privy Council maintains...findings of 
fact, is a substantial question of law, which 
the appeal to the. Privy Council <nvolves.” 
Banerji, J., in recording ashort judgment of 
agreement remarked: “I am unable to hold 
that the appeal to the Privy Council involves 
a substantial question of law, unless that 
question arises upon the fact as found by 
the concurrent judgmeuts of this Court and of 
the Court below. The mere circumstance that a 


(2) 23 A. 94; A. W. N. (1901) 8, 
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question of law is raised in the case would not,..,, 
justify the inference that the appeal involves 
a substantial question of law if the findings 
upon the facts do not necessitate a decision 
of that question.” For these reasons their 
Lordships declined to grant the certificate 
applied for. Such is the interpretation put 
upon the word ‘involved’ by the Allahabad 
High Court. No doubt it was held by Mr. 
Justice Pontifex, in Moran v. Mittu Bilee (3) 
that the Legislature did not intend to restrict 
appeals to questions of law arising out of 
facts concurrently found; and no doubt that 
decision was followed in Gopinath Birbar v. 
Goluck Chunder Bose (4) and it was also 
followed in Sri Vishwambhar Pandit, In те (5), 
But the learned Judges in both these cases 
followed the earlier ruling with considerable 
hesitation. We have examined the three 
above rulings with much care; but we can 
find nothing to satisfy us that we ought to 
be guided by them, rather than by the 
Allahabad judgment, in deciding this import- 
ant point. Our opinion, therefore, is in 
complete accord with that of the Allahabad 
High Court. Now inthe present case, for 
the applicant to succeed, he had to establish 
the following questions of fact;— 

(1) That the branch of Madar Bakhsh 
Singh to which he belonged was senior to 
the branch of Udwat Singh to which the 
defendant belonged. 


(2) Having established this he had further 
to establish that the right of his father 
Kanhai Singh was not barred by the latter's 
elder brother Jugraj Singh: otherwise his 
suit would fail, as it did fail, by the right of 
jus tertii. 

(3) He had to establish that the custom of 
primogeniture was a family custom, 


On the first of the above questions of fact 
there was not a concurrent finding. This Court 
agreed with the Court below, aftera very 
careful view of the oral evidence, that it was 
antirely unworthy of belief, but it declined to 
attach any value to a certain document 
which had operated to turn the scale in 
favour of the plaintiff on this question of 
fact iu the Court below. Ваё оп the other 


(8) 20. 228, 
(4) 16 С. 292 note. 
(6) 20 B. 699, u 


two questions of fact there were concurrent 
findings of both Courts. The Courts have 
concurred in finding that the plaintiff entirely 
failed to prove that Jugraj Singh was adopted 
into a junior branch of the family: and there 
was a concurrent finding that no family 
custom of primogeniture had been proved. 
The question of the existence of such a custom 
is a question of fact. Inthe case reported as 
Muhammad Kamil v. Musammat Imtiaz 
Fatima (6) a family custom was in question, 
and their Lordships remarked : “The exist. 
ence of such a custom is a question of fact, 
and аз to this question the Courts in India 
concurred. Оп this point, therefore, their 
Lordships see no reason why they should not 
follow the usual practice of accepting the 
concurrent findings of fact.” By the two 
above findings of fact the case of the plaintiff 
is concluded. In the view, therefore, which 
we take of the meaning to be attached to the 
last paragraph of section 110, we are of 
opinion that the certificate prayed for should 
not be granted. 

The application is, therefore, dismissed with 
costs. - 
Application dismissed, 
(6) 7 Ind. Cas. 457; 13 O. С. 183; 10jC. L. J. 297; 


11 Bom. L, R.1210; 19 М. L. J. 697; 14 C. W, N. 59 
31 A. 557; 84 I. A, 211 (P, С.). 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 538 or 1915. 
Rute No Z15 or 1916. 

` August 3, 1916. . 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
SHASH! BHUSHAN BANERJEE— 
JUDG3MENT-DEBTOR — APPELLANT 
versus 
CHARUSHILA DEBLI—DECREE-HOLDER — 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 


-89, 90-——Agreement, between auction-purchaser and 


judgment-debtor for setting aside sale—Eatension uf 
time by Court—Jurisliction—A ppeal. ` 

In an application by the judgment-debtor under 
Order XXI, rule 90, Civil Procedure Code, for setting 
aside a sale, the decree-holder auction-purchaser 
offered to give back the property on getting the 
decretal amount within а certain time. This offer 
was accepted by the judgment-debtor who, however, 
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failed to perform his’ part of the contract within 
time and appliod to the Munsif for extension of the 
time, and the Munsif against the will of the decrce- 
holder made an order extending the time: 

Held, that the order of the Munsif having been 
made under Order XXI, rule 89 or 90, one of the 
two, an appeal clearly lay to the District Judgo. Гр. 
810, col. 2.] 

Held, also, that the Munsif was not competent 
to extend the time that the parties themselves had 
fixed by agreement for performing the contract. [p. 
810, col. 2, 


Appeal against the decree of the District 
Judge, Bankura, dated the 10th September 
1915, reversing the order of the Munsif, Ist 
Court at Bishunpur, dated the 24th of May 
1915. 

FACTS of the case appear from the judg- 
ment. ` 
Babu Sarada Charan Maity, for the Appel- 
lant.—The judgment-debtor applied to set 
aside the saleunder Order XXI, rule 90, 
Civil Procedure Code, and so under the circum- 
stances Order XLIII, rule1 (j), would certain- 
ly apply. -It may be under secticn 147, Civil 
Procedure Code, then there would bea second 
appeal as the satisfaction of the entire decretal 
amount was in question. The District Judge 


should have asked the Mansif to enter into. 


the merits of the case. The contract is 
obviously opposed t< section 23 of the Contract 
Aet. 


As the learned District Judge made а mis- 
take in law, your Lordships can exercise your 
revisional jurisdiction in a case like this. 

If the application to set aside the sale.was 
made under Order XXI, rule 89, Civil Pro- 
eedure Code, then section 148 would apply. 

The decree:holder had no right to appeal 
to the District Judge. 

Babu Satish Chandra Mukerjee, for the 
Respondent. 

JUDGMENT. 
АРРЕАт. No. 533. 

It isadmitted in this case that no appeal 
lies from the order of the learned District 
Judge. The appeal, therefore, must be dismiss- 
ed with costs——one gold mohur. 

Rute No 315. 

This is.a Rule calling upon the opposite 
party to show cause why the order complain- 
ed of should not beset aside. The petitioner 
before us is the judgment-debtor. A decree 
had been passed against him for about Rs. 700. 
A property said tobe to the extent of 150 
bighas was attached and sold in execution of 


that decree. The purchaser was the decree- 
holder and the purchase-money was Rs. 9250. 
The delivery of possession was made- on the 
2nd May 1914. Then the judgment-debtor 
came forward with an application under 
Order XXI, rule 90, Code of Civil Procedure. 
On that application, the decree-holder who 
was the purchaser seems to have treated the 
judgment-debtor not unfairly. He said 
that, if he got the whole amount of the decree 
within a certain time, he could be willing 
to give back ihe property to the 
judgment- debtor. The | judgment-debtor 
accepted that offer and, therefore, except 
for giving effect to the agreement, 
the duty of the Courthad come to an end, 
although, of course, the proceedings were: 
properly pending before the Court and 
would remain so until the rights of the parties. 
hadbeen finally adjusted. From time to 
time the time for performing that 
argument was extended by consent. Finally, 
no further extension was obtained. Then, the 
Munsif, against the will of the decree-holder, 
extended the time for performing that agree- ` 
ment and allowed the judgment-debtor to get 
back his property on the terms of the agree- 
ment which the judgment-debtor had broken’ 
and not performed on his own part. The 
learned District Judge, very rightly appreciat- 
ing those facts, said that it was impossible 
for the Court to assist the person who 
deliberately accepted the agreement and 
committed a breach of it. The judgment- 
debtor obtained this Rule. There is very little 
to say in favour of the case. The only point is 
as to whether an appeal lay to the learred 
District Judge. It seems to be quite clear 
that the application having been made under 
Order XXI, rule 89 or 90, one of the two, an 
appeal clearly lay to the District Judge. 
Now, what are the grounds on which we are 
asked to revise that proceeding? Оп the 
ground that the learned Judge made a 
mistake of law in saying that the Munsif 
was not competent to extend the time that 
the parties themselves had fixed by agree- 
ment for performing the contract. So far 
from making a mistake of law, the learned 
Judge was obviously right. But even if he 
were wrong, we cannot revise the order of the 
Final Appellate Court on the ground that the 
learued Judge of the Final Appellate Court 
has made a mistake of Jaw. The present Rule 
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fails and must be discharged with costs — 
one gold mohur. 
Appeal dismissed; Rule ета 


—— 


OUDH JUDICIAL COMMISSIONER’S 
. COURT. | 
Secon Civiu APPEAL No, 433 or 1914. 
April 14, 1915. 

Present: —Mr. Kendall, A. J. C. 
RAGHURAJ GIR — PrarNTIFF—ÁPPELLANT 
versus 
Babu RUDRA PARTAB SINGH амр 
ANOTHER— DEFENDANTS — RESPONDENTS. 
Minor—Decree, ex parte, against minor, when can be 
set aside -Guardian ad litem, gross negligence of, 

what amounts to, 

A minor is entitled to impeach a decree passed 
against him daring his minority for sufficientreasons 
such as fraud or collusion, but if no such sufficient 
special reason exists, the decree passed against the 
minor is just as good and conclusivea decree asa 
decree passed againsbanadult. [p. 811, col. 2.] 

Tho mere absenos of o guardian ad litem on the 
date of hearing cannot, in, itself, suffice to justify a 
PEE Kapa of gross negligence against him. [p. 811, 
col. 2, 

Baboo Lekhraj Roy v. Baboo Maktab Chand, 14 M. I. 
А. 398; 17 W. R. 117; 10 B L.R. 38; 2 Suth. P. O.J. 
536; 3 бат. :Р. C. J. 48; 20-Е. R. 833, referred to. 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 24th June 1914, 
reversing that of the Sub-Judge, Sultanpur, 
dated the lth October 19.1. 

Mr. S. N. Roy, for the Appellant. 

Babu Bsheshwar Nath, for the Respondents. 

JUDGMENT.— On the death of one Jubraj 
Gir in 1891, it i 
was effected in the name of Raghuraj Gir, 
minor, who was plaintiff in the proceedings 
out of which this appeal has arisen. In 1596 
Jairan Gir, defendant No. 4, brought a "suit 
against Haghuraj Gir under the guardian- 
ship of his mother for possession of the 
estate of Jubraj Gir. His suit was dezreed 


and he was put in possession by the Civil. 


Court. Raghuraj Gir stated in the Court 
of first instance that his age was now 27 
years, so that he became of age about the 
year 1902. He brought the present suit, 
proposing to ignore the decree of 1896, and 
asking for a declaration of his title to succeed 
Jubraj Gir on the basis of a Will cf 1890 
or by right of inheritance, and in the alter- 
native for a declaration of- his right by 
ad yerse possession, ç 
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ib is admitted that mutation- 
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The lower Appellate Court has dismissed 
the suit finding that plaintiff is bound by the 
decree dated the 13th of November 1896, 
even though that decree may have been 
ex parte. It has, therefore, declined to go 
into the position of the parties prior to 1896, 
and, as to the position subsequent to that 
date, it has found that the plaintiff-appellant 
had entirely failed to establish any adverse 
possession. 

It is admitted. for tbe appellant in this 
Court that no suit to seb aside the decree of 
196 can now be brought, Article 95 of the First 
Schedule to the Limitation Act being a bar 
to any such proceeding; but it is argued that 
he is entitled to have that decree ignored 
owing to gross negligence of his guardian 
in failing to attend at the date of hearing 
of the suitin which the decree was passed. 
This Court kas been referred by both parties 
to various authorities more or less in point. 
There can be no doubt that a minor is entitled 
to impeach a decree passed against him 
during his minority for sufficient reasons 
sozhas fraud or collusion, but if no such 
sufficient special reason exists, the decree 
passed against the minor is just as good and 
conclusive a decree as a decree passed against 
an adult. For the purposes of the present 
case it is not necessary to definitely decide 
whether the appellant could be allowed in 
certain circumstances to ignore the decree 
of 1896 without bringing a separate suit for 
that purpose. For, ifit be assumed for the 
sake of argument that he would be entitled 
to ignore it withont separate suit, even then 
there can be no doubt, on the facts found by 
the Courts below, that no such circumstances 
exist as would justify a finding that that 
suit was fictitious or collusive, or that the 
decree was passed against him owing to gross 
negligence of his legal representative in the 
suit. A mere absence of a guardian ad litem 
ou the date of hearing could, in itself, not 
suffice to justify a presumption of gross negli- 
gence, and absence of his guardian ad litem 
is all the appellant has sought to show. She 
may have had very good reasons for not 
having been there. As their Lordships of 
the Privy Council remarked in Baboo Lekhraj 
y. Baboo Mahtab Chani (1), the interests of 


(1) 14 M. 1. А.393; 17 W. R. 117; 10 B. L. R. 35; 
2 Suth. P. C. J. 536; 3 Sar. P. C. J. 43; 20 E, В. 833, 
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infants would seriously suffer if a notion wera 
До prevail that guardians were bound for 
their own security to contest all claims 
against an infant's estate, whether well or 
ill-founded. I agree with. the lower Court, 
therefore, that the appellant із not entitled 
to re-open the question of the position he held 
before the date of the decree. 

Аз to the question of adverse possession, ib 
is argued for the appellant that the lower 
Appellate Court has laid down certain princi- 
ples which, are not entirely applicable to the 
appellant’s case; and tbat the burden of proof 
lay rather upon the respondents and not upon 
him. His alternative relief was based on the 
allegation of adverse proprietary possession, 
and therecan be no doubt that it was for 
him to open and to show the possession on 
which he relies. The lower Appellate Court 
has come toa finding on the evidence that 
appellant has not substantiated adverse pos- 
session but rather that the respondents have - 
been shown in almost continuous possession: 
and that finding offact cannot be disturbed 
in this appeal. 

Тог the above reasons the appeal is dis- 
missed. The respondents may have their 


costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
АррвА! Surr No. 212 or 1915. 
September 12, 1916. 
Present: —Justice Sir William Ayling, Kr., 
and Mr. Justice Srinivasa Aiyangar. 
NAGAPPA CHETTIAR AND OrupRs— 
PrLAINTIFF3— ÁÀPPELLANTS 
* versus 
CHIDAMBARAM CHETTIAR AND OTHERS 
—DzFENDANTS— RESPONDENTS. 

Principal and agent — Agency, termination of —Ques- 
lion of fact -—Nattukottai Chetties, practice in money- 
lending business, relevancy of, 

- The qnestion when an agency is terminated is a 
question of fact and not of law. , [p. 812, col. 2.] 

An agency does not necessarily terminate on the 
return of the agent from the foreign place to which 
he was sent and the sending of a new man. 
[p. 812, «ol. 2.] 

Where the parties are Nattukottai Chetties, the 
practice prevalent among them in their money-lend. 
ing business, and the terms of the engagom2nt 
usually understood from the relation of principal 
and agent, and the period for which the agent is 
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entitled to salary are relevant to the decision of 
the question. (p. 812, ool. 2; p. 818, col. 1.] 

Venkatachalam Chetty v A. N.R. M. Narayana 
Chetty, 26 Ind. 740; 28 М, L. J. 140; 39 М. 376, cx- 
plained. 7 

Ramanathan Chetty у. Kasi alias Kathiuesum, 86 Ind, ` 
Cas, 804; 81 М. L.J.585; 4 L. W. 452; (1916) 2 M, 
W. N. 360, referred to. 

Appeal against the'deeree of the Court 
of the Temporary Subordinate Judge, 


Sivaganga, in Original Suit No. 4 of 1914, 


Mr. A. Krishnaswami Алуат, for the 
Appellants, : 
Mr. T. Narasimha Atyangar, for the 


Respondents. 

JUDGMENT.—The question when an 
agency is terminated is a question of fact. 
Whether in a particular case it terminated 
when the agent left Rangoon or any other 
foreign place to which he was sent, is a 
question of fact. The case of Venkatachalam 
Chelty v. A.N. R.M. Narayanan Chetty 
(1) has, we are afraid, been misunderstood. 
That decision did nob lay down as a 
matter of law that on the expiry of the three 
years mentioned in the salary chit the agency 
comes to an end ipso facíó. As we have 
said in the judgment which we delivered this 
morning in Ramanathan Chetty v. Кав? alias 
Kathivesam (2), all that the salary chit means 
is that the agency must last for three years 
certain, and it may he that the parties 
expect the agency to close at the end of 
three years, In this case, there is an 
allegation that at the end of the agency 
business, the agent came back but it is 
to be noted that that termination is stated 
to be the sending of a new man, which 
often happens to be within the thres years’ 
period. The learned Subordinate Judge in 
the Court below treats the question of the 
termination of the agency as a question - 
of law and has nob taken any evidence. 
We think he is wrong in that. We must 
allow the appeal and remini the suit for 
disposal acéording to law. 

In deciding on the question of the 
termination of the agency, the practice of 
Nattukottai Chetties in this matter, the 
period for which the agent is entitled to 
salary or other terms of the engagement 
between the parties usually understool from 
the relation of principal and agent in carrying 


(1) 26 Ind. Cas, 710; 28 M. L. J. 147; 39 M. 86. 
(2) 36 Ind. Cas. 8)4; 31 M. L. J. 685; 4 L. W. 438; 
(1916) 2 M. W. М, 360, 
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on money -lending business in foreign places 
among Chetties would all be relevant. 
Costs will abide. 

Appeal allowed; Case sent back. 
Y.R.P. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE OrDERS Nos. 248 
AND 287 or 1913. 

December 1, 1916: 
Present:—Mr. Justice N. В. Chatterjea and 

Mr. Justice Newbould. А 
SUSTHIR BALA DUTTA- PLAINTIFR— 
APPELLANT 

ji versus 
CHANDRA KUMAR alas AKHOY 
KUMAR BHATTACHARJEE AND OTHERS 


— DEFENDANTS— RESPONDENTS, 

О Procedure Code (Act V of 1908), s. 107, O. 
XLI, v. 28—Civil Procedure Code (Act XIV of 
1882), в. 562—Remand— Appeal, Court of, powers of. 

Under the Civil Procedure Code of 1908, the powers 
of a Court of Appeal are much wider in respect of 
remand than under the Code of 1882. [p. 813, col. 2.] 

The power to remand is not restricted only to 
cases where the Trial Court has disposed of a case 
ona preliminary issue, but i6 can be exercised also 
where important evidence was wrongly excluded or 
important questions disallowed during the examina- 
tion of a witness. Гр. 818, col. 2.] 

Gora Chand Haldar v. Basanta Kumar Haldar, 12 
Ind. Cas. 684; 15 O. L. J. 268; Tohra Bibi. v. Zabeda 
Ahatoon, 7 Ind. Cas. 75; 12 С. L. J. 868; Meah Uzir 
Ali Sardar v. Sarai Behara, 32 Ind. Cas. 791; 48 С. 
988; 20 C. W. N. 547, referred to. 


Appeals against the orders of the Sub- 
Judge, Faridpur, dated the 24th February 
1913, reversing that of the Munsif, Madari- 
pur, dated the 19th September 1911, 

FACTS ofthe case appear from the judg- 
ment. 

Babu Gobinda Chandra. Dey Roy, for the 
Appellant.—The Munsif tried the suit or the 
. merits проп the evidence in the case; so the 

suit was not decided upon a preliminary 
point and hence the lower Appellate Court 
had no power to remand the suit for a trial 
de novo. 

Dr. Sarat Chandra Basak (with him Babu 
Hemendra Kumar Das),for the Respondents.— 
The power to remand a suit under the new 
Code is much wider than the old Code. 
Section 107, Civil Procedure Code, is not 
limited by Order XLI, rule 23, Civil Proce- 
dure Code. Here there has been no proper 
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trial of the suit, for the Munsif excluded from 
evidence the agreement of sale and disallowed 
important questions to be put to the witnesses. 
[See Gora Chand Haldur v. Basanta Kumar 
Haldar (1), Tohra Bibi v. Zabeda Khatoon (2), 
Meah Uzir Ali Sardar v. Savai Behara (3), 
where the case in Nabin Ohandar Tripati v. 
Pran Krishna Dey (4) has been distinctly dis- 
sented from]. 

JUDGMENT.— These appeals arise out of 
two suits one of which was for specific per- 
formance of a contract and the other for 
recovery of possession of the property in suit. 
The Court of first instance dismissed the first 
suit and decreed the other. On appeal the 
learned Subordinate Judge remanded the 
cases for a trial de novo. 

It appears that the Court of first instance 
disallowed some evidence to prove the agree- 
ment upon which the snit for specific perform- 
ance was based, on the ground that the 
said agreement was inadmissible in evidence 
for want of registration. That view is 
manifestly erroneous, as the agreement did 
not require registration and as some evidence 
had been excluded, the Court of Appeal below 
was justified in remanding the case. It is 
contended, however, before usthat an Appellate 
Court has not the power to remand a case 
for a retrial when the Court of first instance 
has not decided the suit upon a preliminary 
point. But under the Code of 1908, the powers 
of a Court of Appeal are much wider in respect 
of remand than the powers of a Court of 
Appeal under the Code of 1882. See Gora 
Chand Haldar v. Basanta Kumar Haldar (1), 
Tohra Bibi v. Zabeda Khatoon (2) and 
Meah Uzir Ali Sardar v. Savai Behara (8). In 
this case it appears that important questions 
were disallowed during the examination of the 
witnesses, and as such, there wasno proper 
trial of the case in the Court of first instance. 
We think, therefore, that the Court of Appeal 
below was right in remanding the case. 


It is not, however, necessary to hold a trial 
of the cases de хото. The parties here agree 
that the evidence already adduced in the 
cases will be treated as evidence and that the 
plaintiff in the suit for specific performance 


(1) 12 Ind, Cas. 684; 16 C. L. J. 258, 

(2) 7 Ind. Cas. 75; 12 О. L. J. 368. 

(3) 32 Ind, Cas. 791; 43 C. 938; 20 C. W. N. 547. 
(4) 20 Ind. Cas. 39; 41 C. 108; 18 C. L. J. 618, 
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of contract will be allowed to adduce 
evidence to prove the agreement and with 
regard to the notice alleged to have been 
given to the other side as also to put ques- 
tions to the witnesses for the other side with 
regard to the said agreement and the notice. 
The lower Court’s order that “an issue as to 
defendant No. 4’s title to all the properties 
in the suit, if necessary, may be framed" will 
stand and the parties will be allowed to 
. adduce evidence on such issue, if any such 
issue is framed. The Court will then decide 
the case upon the evidence already on the 
record and the evidence which will be 
adduced. 

The suit for the recovery of possession 
will be decided after the decision of the 
suit for the specific performance of the 
contract. a 

The appellant must pay to the respondents 
their costs of these appeals. We assess the 
hearing fee atone gold mohur in each case. 
Farther costs will abide the result. 


Appeal allowed; Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
: COURT. 
First Civin AppgAL No. 12 or 1916. 
July 14, 1916. 

Present;—Mr. Stuart, A. J. C. ` 
Thakur HARIHAR BAKHSH SINGH 
THROUGH Musammat RUKMIN KUNWAR 

j —Derenpant No. З — APPELLANT 
К versus 
Thakur. SHEO SING H-—PLAINTIEF, 
Hakim SHEO DAYAL SAH AND ANOTHER 
—DarENDANTS—HESPONDEN'TS. 

Transfer of Property Act (IV of 1882), ss. 88, 84— 
Interest after deposit, liability to puy—Mortgagor, 
duty of—Payment into Court, what constitutes — Costs, 
whether to be allowed to party forced into Court. 

Under sections 88 and 84 of the Transfer of 

. Property Act, a mortgagor is entitled to deposit to the 
account of the mortgagee the amount remaining duo 
onthe mortgage, and when he has made a valid 
deposit, interest on the principal money ceases from 
the date of the tender, [р. 815, col. 2. 

It is forthe mortgagor to comply with the terms 
of section 88, but he does comply with them if] he 
takes all possible steps to pay the money {о fle 
person who is entitled to it, Lp. 816, col, 1.] 
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If through the fault of the person or persons 
entitled to it, ib is not clear exactly to whom the ^ 
money is to be paid, a mortgagor cannot be doprived 
of the right conferred on him by section 83 by the 
errors and omissions of such persons. [p. 816, col. 1.] 

Debendra Mohan Rao v. Sona Kunwar, 26 A. 291; 
A. W. N. (1904) 20; 1 A. L.J. 5; Madhavi Amman. 
Kunhi Pathamma, 28 M. 610; Ram Sumran v. Sahib. 
zada Bijai Partab Narain Singh, A. W. N. (1855) 828, 
reforred to. 

A party who has been forced into Court through 
no fault of his own but owing to some omission 
о ne opposite party is entitled to his costs. [p. 817, 
col, 1. 

Dhondo Ramchandra v. Balkrishna Govind Nagvekar, 
8 B. 190 at p. 193, referred to, _ 


Appeal against the decree of the Sub-Judge, 
Sitapur, dated the 9th November 1915. 

Mr. Nabiullah and Babu Bishva Kumar, 
for the Appellants. 

Babu Bisheshwar Nath, Pandit Kalka 
Prasad Trivedi and Babu Daya Kishen Seth, 
for the Respondents. ` 

JUDGMENT.—The facts of the suit out 
of which the present appeal arises are as 
follows:—A certain Thakur Sheo Singh 
executed on 22nd August 1912 a register- 
ed deed of mortgage in favour of two 
persons Hakim Sheo Dayal and Pandit 
Sheo Prasad. On 25th February 1913, 
Hakim Sheo Dayal executed a deed, by 
which he transferred by sale the whole 
of the mortgagee rights under the deed 
of 22nd August 1912 to a certain Balwant 
Singh. Pandit Sheo Prasad was not party 
to this deed. Hakim Sheo Dayal did not 
purport to act under any written authority 
from Pandit Sheo Prasad. He, nevertheless, 
stated in the deed that neither Pandit Skeo 
Prasad nor himself would retain any rights 
under the deed of 22nd August 1912and 
that the transferee would be the sole mort- 
Subsequently Balwant Singh died 
and was succeeded by his son  Harihav 
Bakhsh. On 11th August 1914, Thakur Sheo 
Singh, the mortgagor under the deed of 
22nd August 1912, deposited Rs. 12,125.8.0 
in the Court of Subordinate Judge of 
Lucknow for satisfaction of the deed of 
23nd August 1912, under the provisions of 
section 88, ActIV of 1882. It is admitted 
that the amount deposited represented the 
amount due under the deed on that date. 
In the petition which accompanied the 
deposit and which was filed on the same 
date, Thakur Sheo Singh recited that the 
deed had been originally in favour of 
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Hakim Sbeo Dayaland Pandit Sheo Prasad 
and that Hakim Sheo Dayal alone had 
transferred the rights under it to Harihar 
Bakhsh. Under the terms of his petition 
all three persons were necessary parties to 
the application. In paragraph 3 he stated 
that in pursuance of the provisions of the 
deed of transfer of 25th February 1913, 
the amount that he deposited might he 
paid to Harihar Bakhsk. The Subordinate 
Judge issued notices to Hakim Sheo Dayal, 
Pandit Sheo Prasad and Harihar Bakhsh, 
The first two persons did not appear and 
were not represented. On 14th November 
1914, the Subordinate Judge passed the 
following order:— 


“Defendants Nos. 1 and 2 have not 
appeared in spite of service of notices. 
The defendant No. 3 alone is not entitl- 
ed to the money... Application is rejected.” 

Thakur.Sheo Singh then instituted a suit 
on 5th February 1915 for redemption, join- 
.ing as defendants Hakim Sheo Dayal, Pandit 
Sheo Prasad, and Harihar Bakhsh. Hakim 
Sheo Dayal stated that the whole of the 
rights under the mortgage-deed had been 
transferred to Harihar Bakhsh. Pandit 
Sheo Prasad made a similar statement. 
He stated that he accepted the genuineness 
of that transfer and that all the rights 
which he possessed under the deed had 
passed to Harihar Bakhsh. 


The learned Subordinate Judge by а judg- 
ment, dated the 9th November 1915, decreed 
the plaintiffs claim for redemption of the 
mortgage on payment of Rs. 12,126-8-0 
only and directed the parties to bear their 
own costs. He found that the tender made 
on llth August 1914 was a valid tender 
under the provisions of section 83, Act 
IV of 1882, and that in these circumstances 
no interest was due to the mortgagee after 
that date. 

Harihar Bakhsh has filed’ the present 
appeal, He admits that redemption should 
take place, but he asks that he should 
be allowed interest from llth Angust 1914 
to the date of realization and should be 
awarded the costs of the suit. His main 
ground of appeal is that the tender was 
invalid. Thakur Sheo Singh has filed a 
cross-objection asking for the costs of the 
original suit. Under the provisions of 
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section 83 of Act IV of 1882 the mort- 
gagor is entitled to deposit to the account 
of the mortgagee the amount remaining 
due on the mortgage and, when he has made 
a valid deposit under the provisions of 
section 84 of the same Act, interest on 
the principal money shall cease from the 
date of the tender. It is admitted that 
the amount deposited was the amount then 
due on the deed of mortgage. It was de- 
posited in the proper Court. It remains 
to be considered whether it was deposited 
to the account of the mortgagee. It was 
decided by- a Bench of the Allahabad 
High Court in Debendra Mohan Rai v. 
Sona Kunwar (1) that а deposit made to 
ihe credit of the mortgagee and his Pleader 
was not a deposit to the account of the 
mortgagee within the meaning of section 
83. The learned Judges who composed the 
Bench stated at page 294: “Payment under 
section 83 must be a payment to the 
account of the mortgagee alone, so that 
the mortgagee may, оп receipt of the 
notice of deposit, apply to the Court by 
petition and forthwith obtain payment, 
without the concurrence or sanction of any 
other person. Thesection confers on mort- 
gagors an exceptional privilege, which other 
debtors do not enjoy, of paying the amount 
of their debt into Court and so relieving 
themselves of any further liability, An 
exceptional privilege of the kind, however, 
must not be abused, anda mortgagor who 
does not strictly observe the provisions of 
the section, but makes a payment which 
involves the necessity of a decision of the 
Court as to the rights of parties other 
than the mortgagee, cannot be regarded 
as having made the payment within the 
meaning of the section. The deposit in 
this case, even if it were a good deposit 
in other respects, could not have been drawn 
out without the concurrence of or notice 
to the Vakil to whose credit it had been 
deposited jointly with the mortgagee.” 


In the case of Madhavi Amma v. Kunhi 
Pathumma (2) a Bench of the Madras 
High Court decided that a deposit of the 
mortgage money in Court to the credit of 


1) 26 А, 291; A. W, N.'(1904) 20; 1 A. L. J. 5, 
2) 23 M. 510. 
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persons who were not entitled to it, in addi- 
tion to that of persons who were entitled to 
it, was not a valid-deposit within the 
meaning of section 83. In neither of these 
decisions did a point arise such as has 
arisen in this case. The view that I 
take of the law is this. It is for the 
mortgagor to comply with the terms of the 
section, but he does comply with the 
terms of the section if he takes all 
possible steps to pay the money to the 
person who is entitled to it. If through 
the fault of the person or persons entitled 
to it, it is not clear exactly to whom 
the money is to be paid, a mortgagor 
cannot be deprived of the right conferred 
on him by the section by the errors and 
omissions of such persons. What was the 
case here? The transfer of 25th February 
1918 shonld have been made both by 
Hakim Sheo Dayal and Pandit Sheo Prasad 
in favour of Balwant Singh. The mortgagor 
had constructive-notice of that transfer, 
as it was a registered document. But from 
that constructive notice he was not in a 
position to know, whether it was or was 
not a valid transfer. On the face of it 
the transfer was apparently only a transfer 
of the rights of Hakim Sheo Dayal, for 
Pandit Sheo Prasad had not joined in the 
transfer and Hakim Sheo Dayal had shown 
no authority to acton his behalf from the 
terma of the deed themselves. It is true 
that Pandit Sheo Prasad has since signified 
his acquiescence. But that acquiescence is not 
shown to have been kuown to the mortgagor 
atthe time that he made his tender. If 
I took the view of the law which the 
learned Counsel for the appellant would 
have me to take, 1 should decide in 
favour of a proposition that:the mortgagees 
by making a transfer which on the face 
of it was open to question and that a 
transferee Dy: accepting such a transfer, 
could defeat the right of the mortgagor to 
deposit the money under the provisions of 
section 88. What could the mortgagor do 
more than he did in the present case? 
- When he discovered the terms of the arrange- 
ment which necessarily left him in doubt 
as to the validity of the transfer, he de- 
posited tho money, he stated all that he 
knew about the -transfer, and he asked 
the Court to pay the money to the transferee 
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with the terms of the 
deed of transfer. He did not in so many 
words say -that the money was 
not to be paid unless the Court was 
satisfied that the deed of transfer was 
good, but he impliedly placed such a con- 
dition upon his tender. Harihar Bakhsh 
made no attempt to show that‘ Pandit 
Sheo Prasad acquiesced inthe transfer, He 
did not take any steps to substantiate his 
title and by his inaction heled the Court 
not to pay him the money. It would have 
been easy for him to have called Pandit 
Sheo Prasad as a witness and to have 
asked him whether he did or did not 
acquiesce in the arrangement, Pandit Sheo 
Prasad now states that he does acquiesce 
in the arrangement. It was open ‘to 
Harihar Baksh to produce evidence to that 
effect at the time when he received notice. 
I take it that in these circumstances the 
money was deposited to the accountof the 
mortgagee, and I am supported in this 
view by another decision of the Allaha- 
bad High Court which, although not 
altogether to the point, proceeds on 
similar prineiples to the prineiples which 
I have adopted. That case is Ram Sumran 
v. Sahibzada Bijat Partab Narain Singh 
(3). This was an appeal decided by a 
Bench which: held that where the mort- 
gagee had died and the mortgagor had 
deposited the full redemption money to 
the account of the heirs of the mortgagee under 
a Will, this tender was a good tender under 
the provisions of section 83, although the 
validity of the Will was subsequently brought 
into question. According to the view taken 
by the learned Counsel for the appellant 
the mortgagor in such a case should 
have himself decided who were the persons 
entitled to the mortgage-money and unless 
he made the tender in the names of those 
persons and of no others, his tender was not a 
valid tender. I, therefore, hold that the tender 
made on Ilth August 1914 was a valid 
tender under the provisions of section 88 and 
In these circumstances no interest accrues after 
that date under the provisions of section 84. > 


There remains the question of costs. The 
lower Court ordered that parties should 


in accordance 


(3) À, W. N, (1885) 828, 
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bear their own боз{з.` 1 consider that, as 
Harihar Bakhsh is bound by the omission 
of his. father in not perfecting the transfer 
of 25th February 1913 by insisting upon 
the participation of Pandit Sheo Prasad 
in that transfer or the production of written 
authority by Hakim Shen Dayal on behalf 
of Pandit Sheo Prasad, and as Harihar 
Bakhsh omitted to establish his title at the 
lime that the tender was made, Thakur 
Sheo Singh was forced into Court through 
no fault of his own and owing to the 
omission. of Harihar Bakhsh and his 
predecessor-in-title and having been forced 
into Court, though he had made. a valid 
tender, he is entitled to his costs, Au- 
thority is hardly needed for the exercise 
of my discretion in this matter. But if 


authority is required it will be found in 


Dhando Ramchandra v. Balkrishna Govind 
Nagvekar (4). й 


The result is that І dismiss this appeal 
and allow the cross-objection. The appel- 
lant will pay his own costs of appeal and 
cross-objection and those of Thakar Sheo 
Singh. . 


Appeal dismissed, 


Oress-objection allowed. 
(4) 8 B.-190 at p. 193. id : 
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MADRAS HIGH COURT. 
FULL BENCH. 
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Present: — Mr. Abdur Rahim, Offg. Chief 
Justice, Mr. Justice Seshagiri Aiyar and 
' Mr. Justice Phillips. 
VENKATA CHETTY-—PLAINTIPF— 
. APPELLANT 


7 versus 
AIYANNA GOUNDEN—Davexpanr— 
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Landlord and tenant —Ejectment, uction in—Denial 
of landlord's title—-Estoppel—Evidence Act (I of 1872), 
E 116— со. op jenene,” meaning of—New 
enancy, appticability of law of estoppel to--Tra "of 
Property Act (IV of 1882), Mn ОВ 

Рег Seshagiri Aiyar and Phillips, JJ. (Abdur Rahim, 
Off. C. J, -dissenting) —A ^ tenant who has 
executed a lease but has not been let into posses- 
sion by the lessor, is estopped from denying his land- 
lord'stitle iu the absence of proof that he executed 
tho lease in ignorance of the defect in his lessor's 
title or that his execution of the lease was procurcd 
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by fraud, misrepresentation о coorcion, Гр. 826, 
col. 2; p. 827, col. 2.] 

Authorities reviewed. 

Per Abdur Rahim, Оу. C. J.. (dissentiente)—Tho 
landlord whose title the tenant is estopped from deny- 
ing is only the person from whom the tenant 
derived his tenancy and not his predecessor.in-titlo, 
(p. 822, col. 2.] š 

Tho estoppel enunciated in section 116 of the Evi- 
dence Act is absolute, the words ‘at the beginning 
of the tenancy’ not referring to the commencement 
of the particular lease or contract between the tenant 
and the landlord, but to the beginning of the 
occupation of the land by the tenant or by the 
person through whom he claims, [p. 822, col. 2.] 

A tenant who was let into possession is 
ostopped from denying & landlord's title. A tenant 
who was not let into possession by the person scek- 
ing to eject him is not estopped from denying tho 
plaintiff's title: he may show that the title is in some 
third person or in himself. But the execution of a 
lease or payment of rent by the defendant is a 
piima facie proof of the plaintiff's title, which a 
Court dealing with the evidence will ordinarily 
treat as conclusive in his favour unless the fact is 
sufficiently explained. In most cases of this nature 
the presumption in favour of the plaintiff can only 
be displaced by the defendant showing that the 
attornment was made by him in ignorance of the 
plaintiff's title or was induced by fraud, misre- 
presentation or coercion. [p. 823, col. 2; p. 824, col. 1.] 

Per Seshagiri. Aiyar, J.—Prima facie section 116 of 
the Evidence Act applies to tenants who have been let 
into possession as well as to those who have ac- 
knowledged the landlord by executing a deed, by 
paying rent or otherwise. The words “at the begin- 
ning of the tenancy” do not spell that only persons 
let into possession are within their connotation. 
There must boa beginning of the tenancy in all. 
cases where the relationship of landlord and: 
tenant can be predicated. There is no reason for. 
narrowing: this to tenants to whom first possession 
is given. Therefore, the estoppel of the tenant 
under section 116 is not confined to cases where 
possession was originally obtained from the landlord 
but extends to all cases of tenancy. [р. 524, col. 2.] 

The rule of law enunciated in the Chapter 
on Estoppel in the Indian Evidence Act is subject 
to the general proposition that it would not avail 
against any Statute. Therefore, if the estoppel plead- 
ed can be proved to contravene tho law of con: 
tracis, the estoppel will not be given effect to. The 
contract of tenancy can be avoided if it is subject 
to any of the infirmities which the Indian Contract 
Act has enumerated in sections 18 to 20 of the Act, 
except in cases where tenants have been let into 
possession, where they must surrender bofore dis- 
puting the title of the persons who put them in 
possession. [p. 824, col. 2; p. 825, col. 1.] 

АЙ rules of estoppel are rules of evidence, and the 
fact that in the case of ordinary contracts of 
tenancy, the tenant is allowed more scope to im- 
peach the relationship is no ground for saying that 
on tho question of the disproof of title, there is no 
estoppel. [p. 825, col. 2.] 

Per Phillips, J. Tho question whether & tenancy 
begins at a certain time depends upon whether there 
was any agreement betwoen the tenant and the Jand- 


518 
VENKATA СНЕТТҮ v, AIYANNA GOUNDEN, 


lord which constituted a new tenancy. Where the 
tenant, who was already in possession, attorns to a 
new landlord and executes a lease differing in terms 
from the previous one, the attornment is the 
beginning of a new tenancy Where, however, a 
tenant continues to hold on the strength of a sub. 
sisting lease and, on the death of the original 
landlord, continues the payment of rent to his succes- 
sor without any specific agreement with the new land- 
lord, it cannot be said that a new tenancy has 
arisen. [p. 827, col. 1.] 

The payment of rent is, no doubt, evidence of 
the plaintiff’s title as landlord but is not itself 
sufficient tocreate a new tenancy. The question 
to be decided in such circumstances under section 
116 of the Evidence Actis nob so much whether a 
tenant has been let into possession or not, but 
whether a new tenancy has arisen, Ifit is proved 
that there wasa new tenancy, the tenant is abso- 
lutely estopped and cannot even raise the pleas of 
fraud, misrepresentation, eto. [р. 827, col. 1. 

In the case of a tenant who has not been let into 

- possession or continued in possession under the 
terms of a new tenancy, he may set up pleas which 
are always available toa person who made а con- 
tract, such as fraud, misrepresentation or mistake, 
but unless he is able to prove one of those pleas, 
he is bound by his contract. A tenant by payment 
of rent having impliedly made a contract with the 
landlord is bound by it, unless he can prove one of 
these pleas; where these pleas are not raised, he is 
Pi od from denying the landlord's title. [p.827, 
Col. 2, 

Second appeal against the desrée of the 
Court of the Subordinate Judge, Coimbatore, 
in Appeal Suit No. 56 of 1914, preferred 
against that of the District Munsif, Erode, 
in Original Suit No, 172 of 1919. 

This second appeal coming on for hear- 
ing on the 9th February 1916, upon perus- 
ing the grounds of appeal, the judgments 
and decrees of the lower Appellate Court 
and the Court of first instance and the 
material papers in the suit and upon hear- 
ing the arguments of Mr. K. V. Krishnaswamt 
Азиат for Mr. Т. M. Krishnaswami Atar, for 
the Appellant, and of Mr. V. O. Seshachariar, 
for the Respondent, &nd having stood over 
for consideration till the 28га February 1916, 
the Court (Coutts Trotter and Seshagiri 
Aiyar, JJ.) made the following 


ORDER OF REFERENCE TO A FULL 
BENCH. 


Covrrs Trotter, J.—In this case the 
plaintiff sued for the recovery of possession of 
lands and mesne profits. His сазе is that he 
purchased the suit lands from one Subbier, 
the former owner, under a sale-deed of 
1909, and that the defendant was his tenant 
under a lease granted to him later in that 
year who has failed to pay rentor to quit 
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upon notice. The defendant's case is that 
neither the plaintiff nor Subbier, his alleged 
vendor, had any title in the land, and that 
he himself and his brothers have been in 
adverse possession for over twenty years. 
The enly other material fact is that at the 
end of 1909 the defendant brought a suib 
against the plaintiff seeking to have the lease 
seb aside, on the ground that he executed it by 
mistake and was iuduced to do so by the 
fraud or coercion of the plaintiff. That 
suit failed and was dismissed. It is ad- 
mitted that the defendart was not put into 
possession by the plaintiff, but was rightly 
or wrongly in possession ab the date when 
the lease was executed. The plaintiff al- 
leges that since the defendantis his tenant 
under a lease, he is estopped from denying 
The 
defendant’s contention is that the principle 
that a tenant is estopped from denying 
his landlord’s title unless he surrenders 
possession only applies to cases whare the 
tenant has been let into possession by the 
landlord, and that is the short point for 
decision. 


Section 116 of the Indian Evidence Act 
is as follows: “No tenant of immoveable 
property, or person claiming through such 
tenant, shall, during the coutinaance of the 
tenancy, be permitted to deny that the 
landlord of such tenant had, at the be- 
ginning of the tenancy, a title to such im- 
moveable property.” The words “at the 
beginning of the tenancy” obviously do not 
conclude the matter, as a tenancy can have 
a beginning by many other methods than by 
thelandlord’s letting the tenantinto possession, ` 
as by attornment or payment and acceptance 
of rent and the like. But there are un- 
doubtedly decisions of this Court which 
appear to lay down the doctrine that the 
estoppel is confined to cases where the 
tenant was let into possession by the land- 
lord, Annayyan v. Chinnan (1) and Pingale 
Viswanatha Row v. Ohinnakolandat Naiuar 
(2) seem to imply this and there is no 
doubt that in Yerraguntla Seshacharlu v. 
Mukkumalla Ohinniah (8) it is expressly so 


(1) 5 Ind. Gas, 84; 33 M. 366; 7 M,L, T. 110; 20 


M. L. J. 855. 
(2) 22 Ind. Cas. 863; 1 L. W. 197. 


(8) 25 Ind. Саз. 721. 
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decided. On the other hand, in Ketu Das v. 
Surendra Nath Sinha (4) a different view is 
taken. Without disrespect to the Madras 
decisions it must be said that the expressions 
of opinion contained in them are brief and 
the question is nowhere discussed at any 
length, whereas in Ketu Das у. Surendra 
Nath Sinha (4) there is a careful process 
of reasoning and the grounds of the de- 
cision are set out at length. J see no reason 
to suppose that section 116 of the Evidence 
Act intended to make a conscious alteration 
of the English Law upon the subject, and T, 
therefore, propose briefly to examine some of 
the English authorities. In Gregory v. Doidge 
(5) it was held that where a tenant had 
attorned to his landlord in ignorance of the 
defect in the  landlord's title, he might 
show that as he had come into posses- 
sion under a former owner, the landlord to 
whom he had attorned had no title. Similarly 
in Doe d. Harvey ç. Francis (6), Patteson, J., 
laid down the law in these words: “that where 
a tenaney is attempted to be established 
by mere evidence of payment of rent, with- 
oub any proof of an actual demise, or of 
the tenant's having been let into possession 
by the person io whom the payment was 
made, evidence is always admissible on the 
part of the tenant to explain the payment 
of rent, and to show on whose  behalt 
such payment wasreceived.". In Cooper v. 
Blandy (7), .Tindal, C. J., said: "It is not 
pretended here that any other person is 
entitled to the rent; and after two succes- 
sive tenants, under whom the plaintiff 
comes into possession, have admitted the 
defendant’s title, we are called upon to say he 
has none. Before calling on us to come to апу 
such conclusion, the plaintiff should at least 
show that he paid the rent to the defend- 
ant by mistake, and that some other person 
is entitled to receive it.’ The law is well 
summarized in the judgment, of Cave, J., 
in Carlton v. Bowcock (8). In the course of 
that judgment he says as follows: “A 
tenant of a house who pays rent to one who 


(4) 7 C. W. N. 596. 

(5) (1826) 3 Bing. 474; 11 Moore, 394; 4 L.J. (o. 
s.) C. P. 159; 160 E. R, 596, 

(6) (1837) 2 Moody & В. 57; 62 R. R. 779. 

(7) (1834) 1 Bing. (м. с.) 45; 4 Moore & Scott, 
p 8 L.J. (x. s.) C. P. 274, 41 R, R. 555; 131 E. R. 
1034. 


(8) (1884) 51 L. Т. 659, 


. been let into possession. 
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elaims to be assignee of the reversion is not 
estopped from denying the title of the assignee 
in the same way that he is estopped from 
denying the title of his lessor by whom he has 
Receipt of the rent 
is prima facie evidence of the title as assignee 
of the reversion of ће person to whom it 
is paid; but the tenant may show, if he 
can, that there is a third person who 1З 
in fact the assignee of the' reversion, and that 
he paid the rent by mistake orin ignorance 
of the facts relating to the title," Again 
later, "[ think the conclusions to be drawn 
from these cases are: (1) that where 8 person 
claiming to be assignee of the reversion 
obtains payment of rent from the tenant 
by fraud or misrepresentation, such payment 
is no evidence of title, but that receipt of 
the rentis prima facie evidence of title where 
there is no such fraud or misrepresentation; 
(2) that where rent is paid by the tenant 
under such circumstances аз to amount to 
prima facie evidence of title, the person 
receiving the rent is in as, good a position 
as if he ‘were actually in possession” (id 
est, by the tenant) “and that although it 
js open to the tenant to prove, if he can, 
that he paid the rent in ignorance of the 
true state of the title, and that some third 
person is the real assignee of the rever- 
sion; yet he must show such a title in that 
third person as жопа entitle him to a 
verdict in ejectment, and that it is not: 
enough to show that the person to whom the 
rent was paid has no title, his receipt of 
the rent being sufficient until a better title 
is shown.” “Of course the case of a tenant 
executing a lease is on exactly the same foot- 
ing as that ofa tenant who bas paid rent. 
The result of-the English authorities then 
seems to be this: Where the tenant has been 
let into possession by the landlord the estoppel 
is complete. Where the relation of landlord 
and tenant is evidenced by the execution of a 
lease, by attornment, by payment of rent or 
the like, and the landlord has not put the 
tenant into possession, the  estoppel will 
operate against the tenant unless he can 
show that the act of his-relied upon asan 
admission of the landlord's title was done 
by him in ignorance of who the real owner 
was ог was procured by tho fraud or mis- 
representation of the person alleging him- 
self to be the landlord. The matter is 
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dealt with at length in Foa on Landlord 
and Tenant (5th edition, pages 459 f.f.) The 
distinetion between the,two classes of cases 
is obviously logical, and I see nothing in the 
sections of the Evidence Act to preclude 
its being drawn in India. What alone 
according to English Law is open to the 
tenant ina case like the present to prove, 
this defendant has essayed to prove in the 
former suit whera he set up fraud and 
coercion and failed. He cannot, of course, 
pretend that he executed the Јеаѕә іп igno- 
rance of the defect that he now alleges in 
the plaintiff's title, because his case was and 
is that he himself has been in possession 
for upwards of twenty years. I find myself 
in agreement with the reasoning of the 
learned Judges in Keiu Das'v. Surendra 
Nath Sinha (4) as does my brother Seshagiri 
Aiyar,d, Butin the face of the decisions 
of the Madras High Court to which I have 
alluded, I think that the matter had batter 
be settled authoritatively for this Presidency 
by a Fall Bench decision. The question to 
be referred to the Fall Bench is this: "Whe- 
ther a tenant who has executed a lease 
but has not been let into possession by the 
lessor, is estopped from denying his lessor's 
title in the absence of proof that he executed 
the lease in ignorance of the defect in his 
lessor’s title or that his execution of the 
‚ lease was procured by fraud, misrepresenta- 
tion or coercion ? " 


SESHAGIRI Aryan, J.—I agree in thinking 
that the question raised before us should be 
referred to a Full Bench. The defendant 
executed a counterpart of a lease in favour 
of the plaintiff, on the 8rd June 1909. 
Immediately after, he instituted a suit 
(Original Suit No. 1737 of 1909) to set 
aside the lease on the ground that he was 
induced io execute 16 by undue influence 
and coercion. It was found by the Court 
of ‘first instance, by the Appellate Court 
and finally by the High Court that the 
case веб up by the defendant was not true. 
The present suit was brought by the plaint- 
iff on the lease to recover possession, The 
defendant pleaded that he was induced by 
fraud to exeente the lease-deed, and that 
the title to the property in suit really 
vested in himself. The Munsif as well as 
the Subordinate Judge came to the conclusion 
that it was not open to the defendant to 
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plead fraud as that must Le deemed to 
have been decided against him in the 
previous litigation. Upon the question 
whether the defendant was estopped from 
denying the title of the plaintiff, the 
Munsif held that he was so estopped. The 
Subordinale Judge took a different view, 
and came to the conclusion that ib is open 
to the defendant to plead want of title 
in the plaintiff. The argument of Mr. 
Seshachariar in support of the judgment of 
the Subordinate Judge is that if possession 
was not given by the lessor, the lessee is 
not estopped from denying the landlord’s 
title before surrendering possession. 16 
is found by the Subordinate Judge that the 
defendant was in possession of the lands 
for several years prior to the lease Exhibit 
A. The simple question for decision is, 
whether if the tenant is not let into posses- 
sion by the landlord, it is open to the tenant 
to deny the landlord's title without 
surrendering possession. 


Before dealing with the decided cases, 
I shall examine the language of section 116 
of the Indian Evidence Act to see whether 
this contention is supported by it. The 
conditions which the section requires are 
that the person must be a tenant and 
that he should not during the continuanze 
of the tenancy deny that the landlord had 
title at the beginning of the tenancy. 
Tenancy сап ba created not only by letting 
the tenant into possession, bub also by 
getting the tenant to attorno to the landlord, 
by obtaining from him a deed evidencing the 
tenancy or by accepting payment of rent 
from him as tenant. Trimbak Ramchandra 
Pandit v. Sheikh Ghulam Zilani Waker (9). 
There is nothing in the secticn itself to limit 
the estoppel to cases where the tenant is let 
into possession by the landlord. Thera are 
some Madras cases which on the face of 
them support the contention raised by the 
learned Vakil for the respondent. Axnnayyan 
v. Chinnan (1), Péngale Viswanatha Row v. 
Chinnakolandat Nagar (2) and Yerraguntla 
Seshacharlu v. Mukkumalla Ohinniah (3). 
On the other hand, the decision of the 
Calcutta High Court in Кем Das v. 
Surendra Nath Sinha (4) із distinctly 
against the view taken in Madras. In this 


(9) 5 Ind. Cas, 965; 84 B. 329; 12 Bom. L. R. 208. 
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state of authorities I have tried to oxyminə 
the English Law on the subject; and it seams 
to me that the position taken up in Madras 
does not derive any support from the English 
decisions. In Cole on Ejectment the law 
is thus summarized at page 215: “A title 
by estoppal is established by proof of the 
lease, or agreement, or license (whether 
in writing or otherwise), and of the entry 
or possession by virtue thereof." Cockburn, 
O. J. in Delaney v. Fox (10) said that it 
is the Common Law principle that one who 
derives possession of land under another 
shall not be permitted to question his right 


to give him possession.” All that the 
English decisions lay down is that the 
tenant, so long as he retains possession, is 


. estopped from proving that at the tims 
of the demise the lessor had no legal right or 
title to the property; Rarwick d. Richmond 
Corporation v. Thompson (11). In England a 
distinction is drawn between cases where a 
tenant was let into possession by the landlord 
or the tenant had executed a lease to the 
landlord, and cases where the tenancy is 
established otherwise. In the former class 
of cases the estoppel is regarded as very 
stringent, whereas inthe latter class of cases 
it is open to the tenant to prova that there 
has been either fraud or mistake. This dis- 
tinction is very clearly stated by Patteson, 
J., in Doed. Harvey v. Francis (6). The 
learned Judgo says: “Where tenancy was 
attempted to be established by mere evidence 
of payment of rent, without any proof of 
an actual demise, or of the tenant’s having 
been let into possession by the person to 
whom the payment was made, evidence 
is always admissible on the part of the 
tenant to explain the payment of rent, 
and to show on whose behalf such rent 
was received.” In Cole on Ejectment 
page 218, the proposition is enunciated 
thus: “lf the claimant be not the person 
from whom the possession was originally 
obtained, but there has been an attornment 
to him, or a renewed tenancy, or a 

‘payment of rent, or a distress submitted 
to, the defendant may sometimes show that 
the claimant really had no title, and that the 
attornment or payment, ete., was by mistake 

(10) (1857) 2 O. B. (x. s.) 768 at p.774; 26 L. J. C 
Р. 248; 140 E. R. 618; 109 R R. 579. 
aa (1798) 7 T. R. 483; 4 R. R. 499; 101 E. R, 
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or in ignorance of material facts.” Rogers 
v. Pitcher (12) and Brook v. Briggs (13) ave 


quoted in support of this view. In my 
opinion the rule as stated in Cole on 
Ejectment is in ascordance with the law 


of contracts and with the rules of evidence 
contained in the Iividence Act. For ex- 
ample under section 92 of the Evidence Act 
where there has been a contract which has 
baen reduced to writing (1) it is opan to the 
execntant to show that there has been 
fraud, intimidation, illegality, want of due 
execution, want .of capacity, failure of 
consideration or mistake of fact or law. 
Under the Indian Contract Act if can be 
shown that any contract into which a party 
has entered is vitiated either by coercion, 
undue influence,  misrepresentation, fraud 
or mistake. The principle of estoppel 
should not ba held to override these pro- 
visions of the law of contract. Therefore, it 
is open to a party to prove that the 
contract is not biading upon him for 
any of the reasons which are open to 
him under the Contract Act.. In this case, 
the party did take advantage of that right, 
as he sued to have the contract set aside 
on the ground of coercion and fraud. 
Having failed in that, it must be taken 
that the tenancy batween him апа the 
landlord was completely established by 
virtue of the lease deed which he 
executed in favour of the landlord, It 
is mot open to him after the termination 
of that litigation to plead that the land. 
lord had no title at the time when his 
tenancy commenced. The decision in Musam- 
mat Bilas Kunwar v. Desraj Ranjit Singh (14), 
relied on by Mr. Seshachariar only lays 
down that if a tenant was let into possession, 
he should not be allowed to deny the land- 
lord's title until he surrenders possession. 
It is no authority for the proposition that if a 
tenant was not let into possession, the title 
can be denied, 

Iam of opinion that the decisions of this 
Coart which hold that unless the tenant was 
let into possession, seztion 116 of the 

(12) (1815) 6 Taunt. 202; 1 Marsh. 54l; 128 B.R, 
1012; Stated in 25 R. R. 582 at p. 586. 

(13) (1836) 2 Bing. (м. c.) 672: 182 E. R. 293; 2 
Scott, 803; 5 L. J. C. P. 143. 

(14) 80 Ind. Cas. 229, 37 A. 557; 10 C. W. N. 
1207; 99 M. L. J. 335; 2 L. W. 830; 18 M.L. T. 248 
18 A. L. J. 99'; 17 Bom, L. R. 1006: (19.5) M. W. 
N. 757; 42 L A. 202; 22 ©. L. J. 516 (P. О.), 
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Evidence Act would not estop him from 
disputing the landlord’s title, must be re-con- 
sidered. I, therefore, agree in referring for 
the opinion ofa Full Bench the? question 
proposed by my learned brother. 

This second appeal coming on for hearing 
on the question referred for the decision 
of the Full Bench on the 19th, 20th and 
21st respectively of July 1916, upon perusing 
the Order of Reference’ and upon hearing 
the arguments of Mr. T. M. Krishnaswami 
Adyar, for the Appellant, and of Mr. V. 0. 
Seshachariar, for the Respondent, and the 
ease having stood over for consideration 
till this day, the Court expressed the following 

OPINION, 


ABDUR Raum, Orra., C. J.—The question 
referred to us is in these terms:— Whether 
a tenant who has executed a lease but 
has not been let into possession by the 
lessor, is estopped from denying his lessor’s 
title in the absence of proof that he 
executed the lease in ignorance of the 
defect in his lessor's title or that his execu- 
tion of the lease was procured by frand, 
misrepresentation or coercion? Mr. Justice 
Coutts Trotter, one of the learned Judges 
who made the reference, is of opinion that 
a tenant is altogether estopped from denying 
the title of the landlord who has let him 
into possession. So far there can be no 
donbt as to.the law in India or in 
England. Section 116 of the Indian Evidence 
Act, which says “No tenant of immoveable 
property, or person claiming through such 
tenant, shall, during the continuance of the 
tenancy, be permitted to deny that the 
landlord of such tenant had, at the 
beginning of the tenancy, a title to such 
immoveable property” is quite clear on the 
point. It does not recognise any exception 
exempting from the operation of estoppel 
cases in which the tenant was either 
ignorant of his landlord’s title or was 
indused by fraud or  misrepresentation to 
enter upon the tenancy. It із only when the 
tenancy ceases, that he is free to deny the 
landlord's title, but not till then. Their Lerd- 
ships of the Privy Council in Musammat 
Bilas Kunwar v. Desraj Ranjit Singh (14) 
say “Section !16 of the Indian Evidence 
Act is perfectly clear on the point, and 
rests on the principle well established by 
many English cases, that-a tenant who 
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has been let into possession cannot deny 
his landlord’s title, however defective it 
may be, so long as he has not openly 
restored possession by surrender to his 
landlord". 

But it has been argued before us on 
behalf of the plaintiff-landlord, firstly, that 
section 116 is not confined to cases where 
the tenant has been let into possession by 
the landlord whose title he seeks to deny, 
and alternatively, in the nert place, that 
the section is not exhaustive of the law 
of estoppel between tenant and landlord. As 
to the first contention, I entertain no doubt 
that the landlord whose title the tenant 
is estopped from denying is only the person 
from whom the tenant derived his tenancy, 
and not his predecessor-in-title. Does the 
section then apply to a case where the 
tenant has been in possession of the land 
before the date of the acquisition of his title 
by the landlord? The words “at the beginning 
of the tenancy” do not, in my opinion, 
refer to the commencement of the particular 
lease or contract between the tenant and 
the landlord, but to the beginning of the 
occupation of the land by the tenant or 
by the person through whom be claims, 
If I am right in thinking that the estoppel 
enunciated in section 116 is absolute in 
its nature and we were to apply it in favour 
of a landlord, who has a derivative title 
and did not let the tenant into possession 
but to whom the tenant attorned either 
by executing a lease or paying rent, then 
we should be laying down a proposition 
which goes further than the Jaw on the 
subject in England. In Woodfall’s Law 
of Landlord and Tenant, page 249, 19th 
edition, the law in England is thus stated: 
“The rule that a tenant may not dispute 
his landlord’s title applies only to the 
title of the landlord who let him in”, and 
that is how I understand the observation 
of the Judicial Committee in Musammat Bilas 
Kunwar v. Desraj Runjit Singh (14) as the 
scope of section 116. 

The argument that section 116 is not 
exhaustive on the question of tenant’s 
estoppel cannot,.in my opinion, he accepted. 
In Sarat Ohunder Dey v. Gopal Chunder 
Laha (15) the Judicial Committee deal. 

(15) 20 C. 298; 19 I. A, 203; 6 Sar. Р. O. J. 224; 10 
Ind. Dec. (н. s.) 201 (P. О,). 
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ing with a case of estoppel by conduct 
has ruled that the qaestion must be determin. 
ed with reference to section 115 of the 
Evidence Act, though they proceeded to 
point out that it did not enact anything 
different from the law in England. But 
however useful it might be to refer to 
English decisions to explain the principle 
underlying the enactments of the Evidence 
Act, it is from the Evidence Act alone 


that the law on the subject is to he 
gathered. 
Bearing this in mind, I shal) advert 


briefly to some of the English cases. In 
Carlion v. Bowcock (8), Cave, J. held: “where 
& person claiming to be the assignee of 
the reversion receives rent from the tenant 
by fraud or misrepresentation, such pay- 
ment is no evidence of title; but where there 
is no fraud or misrepresentation, such pay- 
ment is prima facie evidence of title and 
the tenant can only defeat that title by 
showing that he paid the rent in ignorance 
of the true state of the title, and that 
some third person is the real assignee of 
the reversion and entitled to maintain 
ejeetment". Неге clearly there is no allusion 
io any rule of estoppel such as is dealt 
with in section 116 of the Indian Evidence 
Act, the question before the learned Judge 
being treated as one of appreciation of 
evidenee in support of the landlord's title 
and of onus of proof. Much reliance is, 
however, plaeed on another passage in the 
judgment of Cave, J., where he observes: 
"A tenant of a house who pays rent to 
one who claims to be assignee of the 
Teversion, is not estopped from denying the 
title of the assignee in the same way that 
he is estopped from denying the title of 
the lessor by whom he has been let into 
possession,” 


Reading the two passages together, I am 
not satisfied that the learned Judge intended 
to formulate a modified form of estoppel 
in cases like the one before him. Apart 
from any technicalities of pleading to which 
we attaoh very little importance in India, 
the effect of the so-called rule laid down 
in Carlton v. Bowcock ( (B) in its practical 
operation would’ amount to this:—the fact 
of payment of rent or execution of a lease 
is prima facie proof of title in the person who 
receiyes the rent or in whose fayour the lease 
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is executed, and if the tenant is unable 
to get rid of the effect of these facts by 
showing that he was acting in ignorance 
and that the title was in some person 
other than the persons to whom he paid 
the rent, he would have no defence to a 
suit for rent or in ejectment. It is per- 
fectly clear from the authorities cited in 
the judgment of Mr. Justice Cave that it 
ig open in such cases to the tenant to 
prove that the title is in fact in some 
third person. It will be seen that in the 
other English cases also cited in the 
order of reference, the fact of payment 
of rent to a person who did not let the 
tenant into possession is really treated as 
proof of the existence of relationship of 
landlord and tenant and naturally as a 
conclusive proof in the absence of adequate 


. explanation. 


Coming to the Indian decisions, the 
view that has found favour in this Presidency 
is that estoppel applies only where the 
tenant has been let into possession by the 
landlord in question, Bankala Vittal Usman 
Koya v. Ohidria Mokkausa Akoth (16), Yerra- 
guntla Seshacharlu v. Mukkumalla Chinniah 
(3), Aunayyan у. Chinnan (1) and Pingale Vis- 
wanatharow v. Chinnakolandi Nainar (2). The 
same view was expressed in Lal Mahomed v. 
Kallanus (17), though that case was sought 
to be distinguished in Ketu Das v. Surendra 
Na'h Sinha (4, where Mitterand Brett, 
JJ. gave effect to the modified form of 
estoppel suggested in the order of reference. 
In Lodai Mollah v. Kally Dass Roy (18) 
also, it was held, after reviewing the 
English decisions [Rogers v. Pitcher (12), 
Claridge v. Mackenzie (19) and Gregory v. 
Dodge (5)], that "where the plaintiff claims 
by a derivative title, and the defendant 
has attorned to him, the defendant is not 
thereby estopped from showing that the 
title is really not in the plaintiff but in 
some other person.” I entirely agree in 
that proposition. 

I would, therefore, answer the question 
in this way:—A tenant who was let into 


(16) 15 M. L. J. 368. 

(17) 11 O. 519. 

(18) 8 C. 238; 10 C. L. R. 581; 4 Shome L. В. 276; 
41а. Dee. (х. s.) 152. 

(19) (1842) 4 M. & G. 143: 4 Scott (N.R) 760; 
11 L. J. C. P. 72; 134 E. В, 69; 61 В, В. 504. 
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possession is estopped from denying a 
landlord’s title. A tenant who was not 
Jet into possession by the person seeking 
to eject him is not estopped from denying 
the plaintiff’s title; he may show that the 
title is in some third person or in himself. 
But the execution of a lease or payment 
of rent by the defendant is a prima facie 
proof of Ње plaintiff's: title, which the 
Court dealing with ‘the  eyidence will 
ordinarily treat as conclusive in his favour 
unless the fact is sufficiently explained. 
In most’ cases of this nature the presumption 
in favour of the plaintiff can only be 
displaced by the defendant showing that 
the attornmenf was made by him in 
ignorance of the plaintiff title or was 
induced by fraud,  misrepresentation ог 
coercion. 


The answer to the question referred to: 


us will be in the affirmative as proposed by 
my learned brothers Seshagiri Aiyar and 
Phillips, JJ. 

Sesnaaire Atyar, J.—I have the misfortune 
to differ from the learned Chief Justice 
in this case. 

The question has been argued more 
fully than on the last occasion and some 
fresh light has been thrown upon soma 
of the points. I consider it, therefore, 
desirable that I should re-state my con- 
eluaions. 

The facts, were fully stated by me in 
the order of reference and it is not necessary 


to recapitulate them here. The question 
whether the Indian law of evidence is 
exhaustive need not be discussed, as [am 


of opinion that section 116 1з general in its 
terms and does not preclude the consideration 
of English decisions to understand its 
import. Itis only where the law is silent on 
some points, the question whether it should 
be supplemented by prinsiple: deducible 


from English authorities cin arisa. That 
is not the prasent case. 
I shall first deal with the saztion itself, 


The chapter dealing with estoppel comprisas 
three sections. The first ona, saction 115, 
enunciates the general rale and prescribes 
no limit before or after which partias can 
recede from their relationship. Saction 
116, which deals with a particular spacies 
of estoppel in pais, introdaces limitations 
regarding its oparation, Jt is not ag 
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stringent ns the  genéral estoppel, and 
gives freedom to parties to resile from 
their position under certain cireumstances. 
Section 117 deals with a particular 
class of estoppel by deed and imposes some 
limitations onits applicability. In English 
text-books, it is pointed out that estopp2 
in pats may spring from (l) Livery of 
Seissin, (2} Entry, (3) Acceptance of rent, 
(4) Partition, or (5) Acceptance of an 
Estate. There is no reason to suppose 
that the framers.of the Indian .Evidence 
Act were not legislating for all kinds of 
tenancy when they were dealing with the 
relationship of landlord and tenant in 
section 116. In my opinion, all the first 
three classes of “estoppel in pais" were 
intended to be comprised in the rule 
indicated in section 116. There is nothing 
in the section to lead to the contrary 
conclusion. All tenants, ineluding those 
who have attorned by deed to the landlord, 
must have been in the contemplation of 
the Legislature, because there is no 
indication that any were to be excluded. 
Prima facie, therefore, the section applies 
to tenants who have been let into possession 
as wellas tothose who have acknowledged 
the landlord by executing a deed, by 
paying rent or otherwise. The words “at 
the beginning of the tenancy” do not spell 
that only persons let into possession are 
within their connotation. There must be 
a beginning of the tenancy in all cases 
where the relationship of landlord and 
tenant can be predicated. I do not see 
any reason for narrowing their applicability 
to tenants to whom first possession is 
given. : 


One other point may be mentioned before 
dealing with the decided cases. The rule 
of law enunciated in all the sections ‘of 
this chapter is subject to ‘the general 
proposition that they would not avail 
against any Statuts. There hiva been 
numerous cases on this point under saebion 
115. The latest is Vazkuntarima Pillar 
v. Auth? nnlım Ohatttar (22). This dostrina 
would apply eqaally t> sastion 116. 
Therefore, if the estoopal plexled сап ba 
proved to canbravena the. law, eg. the 


ot 


(22) 323 Ind. Саз. 799, 83 M. 1071; 23 M. L. 7.4812, 
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law of contracts, the estoppel will not 
be given effect to. That is the foundation 
of the role that the tenant in avoiding 
the estoppel can show that he has been 
. indueed . by coercion, undue influence, 
misrepresentation, , fraud ог mistake 

ignorance will be included in this last 
term). To put it shortly, the contract of 
tenancy can be avoided if it is subject 
“to any of the infirmities which the Indian 
Contract Act bas énumerated іп sections 
13 to 20 of the Act. This is the general 
rule. 

There is an apparent exception to this 
rulo in the case of tenancies which commence 
with ithe tenant being let into possession. 
The basis of the distinction is this. A 
person cannot both approbate and reprobate. 
I£ he has got into possession with the 
consent of another, he is bound to vacate 
and surrender possession, ‘before he can be 
heard to say that that _other had no 
right to put him in possession. He should 
not be allowed to use the privilege 
given to him to attack the man who 
conferred it. Thatis the reason why a person 
who is let into possession is required to 
give it up before he disputes the title 
of the person who put him in. .As a 
matter of fact, I find nothing in | section 
116 to the effect that there should be a 
surrender of possession before title is 
disputed. But thatis the law in England; 
and that has been read as being within the 
meaning of section 116. Musammat Bilas 
Runwar v. Desraj Ranjit Singh ( 4). Subject 
to this further reservation in favour of the 
landlord, Iam of opinion that section 116 
deals with estoppels of every kind as between 
landlord .and tenant and that there is no 
justification for narrowing its scope. 


On-one point, my mind was fluctuating a 
great deal during the course of the argument, 
and it is this: Whether, when we speak 
of the estoppel in section 116 being 
dependent upon proof that the contraetis 
not vitiated by the infirmities to which 
all contracts may bə subjected, it is not 
а mere question of burden of proof. After 
consideration, I incline to the view that 
the term estoppel is not misapplied in 
such cases. What is meantis, that it is 
open to а tenant to raise the preliminary 
issue that the contract is void or voidable. 1f 
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the preliminary issus ia in his favour, the 
ralationship is nob established.  Lfitis found 
against him, he will ba precluded from 
agitating the broader question that the land- 
lord had no title when the relationship came 
intoexistence. Even where the stricter estoppel 
operates, which compels a party to surrender 
possession first, there may be a preliminary 
issue whether the tenant was first let into 
possession by the landlord. After all, in a 
sense, all rules of estoppel are rules of 
evidence and the fact that in the case of 
ordinary contracts of tenancy, the tenant is 
allowed more scope to impeach the relation- 
ship is not a ground for saying that on the 
question of the disproof of title, there is no 
estoppel. 

I have made these general remarks, as, 
in my opinion, the rules of English Law to 
which I referred in the order of reference, 
are consistent only with the considerations 
I have above set forth. 

As regards decided cases, it is clear that 
the preponderance of authority is in favour 
of the view that the section applies also to 
tenancies other than those in which the tenant 
was first let into possession. In Madras, we 
have Madras Hindu Mutual Benefit Permanent 
Fund v. Ragava Chett? (21) and Kurryil 
Parkum Patha Kargi Кайа v. Varanakat 
Ша Ganapathi Nambodri (22) and Adatrao 
Govayayyamma v. Dandi Seetharamaswami 
(23). In Calontta, there is the authority 
of Ketu Das v. Surendra Nath Sinha (4), 
which fully and elaborately considers the 
question. See also Bhyro Singh v. Rajah 
Leelanand Singh Bahadoor (24). In Allab- 
abad, the current of décisions is all fone 
way. Girdhari Lal v. Kalloo Mestri (25) 
and Hanpat Rat v. Multan (26) and the cases 
cited init. In Bombay also, the view has 
been that the section is comprehensive 
enough to cover all cases of tenancy. 
Yasudev Daji v. Babaji Ranu (27) and 
Trimbak Ramachandra Pandit v. Sheikh 
Ghulam Ziani Waiker (9). On the other 
hand, Annayyan v. Chinnan (1) and those that 


follow it, namaly, Pingale Viswanatha Row v. 
(21) 19 М. 209. 
(22) 10 Ind. Cas. 424; 35 M. 169; 21 M. L. J. 550; 
9А. L. T. 423; (1911) 2 M. W. N.315. 
(23) 25 Ind. Саз. 615 1 L. W, 821. 
(24) 21 W. R. 153. 
(25) 22 Ind. Cas. 243. 
(26) 33 Ind. Cas. 97; 38 A. 226; 14 А, L..J. 263, 
(27) 8 B. H. C. R. A. C. J. 115, 
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Chinnakolandai Nainar (2) and Yerraguntla 
Seshacharlu v. Mukkumalla Chinniah (3) take 
the ‘narrower view, and they purport to 
follow the earlier Calcutta decision in Lal 
Mahomed v. Rallanus (17). As I said before, 
the view which 1 have been suggesting is more 
widely accepted in this country than the other 
one. ` 

As regards English cases, Mr. Sesha- 
chariar has not drawn our attention to any 
which is in conflict with those that were 
cited by me and by Mr. Justice Coutts 
Trotter in the order of reference. 1 do 
not propose to refer to them again. I may, 
however, refer to а few more cases and to 
the conelusions stated by text-writers on this 
subject. In Cooke v. Lowley (48) the tenant 
was already in possession under another and 
acknowledged the new landlord by paying 
him rent, Lord Kenyon, C. J., held that 
the tenant cannot give evidence of want of 
title in the landlord. In Cooper v. Blandy (7) 
the predecessors: in-title of the plaintiff were 
put upin possession by the landlord. The 
plaintiff succeeded them and disputed the title 
of the landlord. In a very strong judg- 
ment, Tindal, C. J., points out that a person 
althongh not put in possession by the 
landlord will be estopped from denying 
his title if he has been in occupation of the 
premises. To the same effect is the decision 
in Panton v. Jones (29). 


Coming to the recognised  text.writers, 
I find Woodfall in his book states the 
proposition thus: If the defendant has 
expressly attorned to the plaintiff, he will 
thereby be estopped from disputing the 
plaintiff’s title, unless such attornment be 
proved to have been obtained by frand, or 
through some mistake of facts." 

In Faweett’s book on Landlord and 
Tenant, page 77, after a full discussion of 
the cases bearing on the question, it is 
stated, "where a person in possession of 
land recognises & subsisting tenancy under 
another, whether by payment of rent, by 
submission to distress, or otherwise, he is 
similarly estopped from disputing the title 
of that other, although he did not originally 
receive possessionfrom him.”  Foa is equally 
explicit. See page 425 in the third edition. 

(28) (1792) 5 T. R. 4; 2 R. R. 621; 101 E. R. 2, 

(29) (1813) 3 Camp. 372; 14 R. R. 757, 
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Bigelow in his book on Estoppel* says that 

payment of rent is evidence of permissive 
occupation and wher unaccompanied by 
fraud or mistake establishes the relation 
of landlord and tenant, and is the ordinary . 
evidence upon which the estoppel arises, 
though itis by no means the only evidence 
upon which the estoppel may be founded.” 
І do not think if necessary to multiply 
citations any further. In my opinion, the 
estoppel of the tenant under section 115 
is not confined to cases where possession 
was originally obtained fron the landlord 
but extends to all cases of tenancy. I 
would, therefore, answer the questions referred 
to us in the affirmative. 

Patties, J—I agree generally with the 
judgment that has just been delivered by 
my learned brother Seshagiri Aiyar, d., 
but I have a few words to add. The question 
referred for our consideration is in a some- 
what restricted form and assumes that, when 
a tenant has not been let into possession 
by his landlord, he is not absolutely estopped 
from denying his landlord's title but can 
plead ignorance of the defect of title, fraud, 
misrepresentation or coercion, and we are 
asked to decide whether when such pleas 
have failed such a tenant can prove that his 
andlord’s title is defective. : 

The proposition that a tenant not admitted 
into possession by his landlord is not 
&bsolutely estopped from denying his land- 
lord's title and could raise the -pleas just 
above mentioned is Jaid down in Ketu Das v. 
Surendra Nath Sinha (4) and is in accordance 
with the decision in Lodai Mollah v. Kally 
Dass Roy'18) and Girdhari Lal v. Kalloo Mestri 
(25). It has also been held that section 116 of 
the Evidence Act is not applicable to a 
tenant who has not been let into possession 
by hislandlord, Lal Mahomed v. Kallanus (17) 
and Yerraguntla Seshacharlu v. Mukkumalla 
Chinniah (3) and Annayyan v, Ohinnan(1). A 
contrary view has been taken by Oldfeld, J., 
in Gavayayyamma v. Dandi Seetharamaswams 
(23), following Madras Hindu Mutual Benefit 
Permanent Fund v. Ragava Ohetti (21). Sec- 
tion 116 of the Evidence Act does not speci- 
fically make апу reference to a tenant 
being let into possession, but it states 
that he is estopped from denying his 


*See Sixth Edition, page 553-—84, 
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landlord's title “at the beginning of the 
tenancy.” These words have been interpreted 
in different ways and it has been held that 
“the beginning of the tenancy” means “the 
time when the tenant was first let into posses- 
Sion," butit appears to me that this is an 
unnecessarily narrow interpretation to put 
upon the words. It seems that the question 
as to whether a tenancy begins ata certain 
time depends upon whether there was any 
agreement between the tenant and the 
landlord, which constitutes a new tenancy. 
lt may be that the tenant was in posses- 
sion before the new tenancy began : but it 
may happen that in attorning to a new 
landlord he executesa lease which constitutes 
a new tenancy on terms differing from the 
previous one. Can it be said in such a case 
that this attornment was not the beginning 
of a new tenancy? I think not. On the 
other hand, a tenant may continue to hold 
on the strength of the subsisting lease and, 
on the death of his original landlord, may 
continue the payment of rent to the person 
purporting to be his landlord’s successor. 
In such a ease when there is no specific 
agreement between the new landlord and 
the tenant; it cannot be said that a new 
tenancy has arisen. The tenant holds under 
his old lease and is merely continuing pay- 
ment of rent in accordance with the claim 
put forward by his supposed landlord. The 
payment of rent is no doubt evidence of 
the payee’s title as landlord but is not 
in itself sufficient to create a new tenancy. 
It, therefore, seems to me that the question 
to be decided under section 116 of the 
Evidence Act is not so much whether a 
tenant has been let into possession or not, 
but’ whether a new tenancy has arisen. If 
it is proved that there isa new tenancy, 
then under the words of the sactiou, the 
tenant is estopped during the continuance . 
of that tenancy from denying his landlord’s 
title atthe beginning of the tenancy and in 
such a сазе, Т am of opinion that he is 
absolutely estopped and cannot even raise 
the pleas of fraud, misrepresentation, etc., 
which would ordinarily render the contract 
voidable, and І would hold this on the 
prireiple that a person cannot approbate 
and reprobate. He has taken advantage 
of the supposed title of his landlord to 
obtain his lease and, therefore, so long as he 
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wishes to hold the property under that lease, 
he cannot be heard to say that his landlord 
had no right to grant it. What he must do 
before he denies the landlord’s title is to 
deliver up possession of the property. This 
proposition is laid down clearly in Musammat 
Bilas Kunwar v. Desraj Ranjit Singh (14), in 
which their Lordships of the Privy Council 
say: "Section 116 of the Indian Evidence Act 
is perfectly clear.on the point, and rests 
on the principle well established by many 
English cases, that a tenant who has been 
let into possession cannot deny his landlord’s 
title, however defective 16 may be, so long 
as he has not openly restored possession by 
surrender to his landlord.” Here, we find 
the words “let into possession,” but it does 
not appear tome that any emphasis is laid 
upon these words and the principle would 
be the same whether a man was let into 
possession or whether he was continued in 
such possession by a specific agreement 
between himself and his landlord. Under 
section 111 of the Transfer of Property 
Act a lessee is bound to deliver possession 
at the end of the tenancy ; and consequently 
if he wishes to support the title of a third 
party, he can only do so after he bas 
surrendered the lease to his original landlord. 

In the case of а tenant who has not been 
let into possession or has not been continued 
in possession under the terms of a new 
tenancy, the position is somewhat different 
and that seems to be the case which has been 
referred tous. Such a tenant is not in the 
same position as the tenant with whose case 
I heve already dealt. He has not obtained 
the lease on the strength of an agreement 
with the new landlord and consequently he 
may sat up pleas, which are always available 
to a person who has madea contract, such 
as fraud, misrepresentation, or mistake ; but 
unless he is able to prove one of these 


. pleas, he is bound by his contract; and 


in the same way, I think the tenant, by 
payment of rent having impliedly madea 
contract with his landlord, is bound by it 
unless he can prove these pleas. The case 
referred {о us assumes that these grounds 
for avoiding the contract do not exist and 
consequently, l would hold that such a 
tenant is estopped from denying his landlord’s 
title. It seems to me to be unnecessary 
fo consider the question whether sectiong 


828 


INDIAN CASHr, 


(1916 


MOHANMAD MARAIKRAR 0. OFFICIAL PECEIVER, TINNEVYELLY. 


115 to 117 of the Evidence Act are exhaustive 
for in the present case, there is no reason 
to go beyond the provision in section 116 of 
the Evidence Act, which undoubtedly re. 
produces the English Law on the subject, In 
Sarat Chunder Dey v. Gopal Chunder Laha (15) 
the Privy Council ramark that section 116 
of the Evidence Act was not different from the 
English Law ofestoppel and that there was 
no warrant for adding qualifying conditions 
and we find a similar remark in Asmatunnessa 
Khatun Saheba v. Harendra Lal Biswas 
(30). English cases may, no doubt, be referred 
to for ascertaining the principles which under- 
lie the provisions of the section ; but certainly 
in acase like the present I think we should 
be guided by the words of the section itself. 


Appeal allowed. 


Ү,В.Р. 
(80) 35 С. £04; 8 C. L. J. 29; 12 О. W. N. 721. 


MADRAS HIGH COURT. 
Civit MiscgLLANEOUS APPEAL No, 280 
or 1915. 

August 8, 1916. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar, 
MOHAMAD MARAIKKAR— RESPONDENT 

No. 1— APPELLANT 
versus 
Tre OFFICIAL RECEIVER, TINNE- 
VELLY AND ANOTHER— PETITIONER AND 


Responpent No, 2— RESPONDENTS. 

Provincial Insolvency Act (III of 1907) ss. 16, 36— 
Limitation Act (IX of 1908), s. 14— Mortgage by insol- 
vent within two years of petition in insolvency—Pre- 
sentation of petition to proper Court—Computation 
of time— Official Receiver, right of, to set aside mori- 

age. 

i Section 36 of the Provincial Insolvency Act, does 
not apply soas to empower an Official Receiver to 
set aside a mortgage executed by a person within 
two years of his presenting the petition in insol- 
venoy to a Court which had no jurisdiction to enter- 
tain 16, but more than two years before its prosenta- 
tion to the proper Court, 


Section 14 of the Limitation Act, which relates 
only to computation of periods of limitation, cannot 
be invoked to enlarge the period under section 36 
of Act III of 1907, which empowers the Official 
Recciver to take proceedings and impliedly states 
a rule of ovidence applicable to the proceedings so 
taken. . 


Quire.--Whether for the purpose of section 36 
the date of the adjudication can, with reference to 
section 16 (6), be treated as that on which the in. 
solvency petition was presented. 


Appeal against the decree of the District 
Court, Tinnevelly, in Original Petition 
No. 757 of 1914. 

Mr. 4. Krishnaswami Adyar, for the Appel- 
lant. d 

Mr. T. R. Venkatarama Sastriar, for ihe 
Respondents. 

JUDGMENT.— As regards the sale evideno- 
ed by Exhibit IL the ease is clear, and we 
cannot add anything to the lower Court’s 
discussion of it. Its order regarding xhi- 
bit If is confirmed. 

As regards the mortgage Exhibit IQ, 
dated 8th September 1909, the question is 
whether section 26, Provincial Insolvency 
Act, is applicable when the order adjudicating 
2nd respondent insolvent was passed on 24th 
July 1912. We will assume, though we do 
not decide, that for the purpose of section 26, 
the date of the adjudication ean with refer- 
ence to section 16 (6) be treated as that on 
which the insolvency petition was presented. 
But even then the Official Receiver, respond- 
ent’s argument requires the further assump- 
tion that the petition was presented not on 
20th September 1911, when it was presented 
in the Court having jurisdiction, but оп 15th 
August 1911, when it was presented to a 
Court having none. This assumption has 
been justified by reference to section 14, 
Limitation Act. But that section relates 
only to computation of periods of limitation ; 
and the question before us is not of such 
computation, but of a provision empowering | 
the Official Receiver to take proceedings and 
impliedly stating a rule of evidence applicable 
to the proceedings so taken. No other justi- 
fication for the Official Receiver’s contention 
has been alleged, and we can seenone. We 
must, therefore, hold that Exhibit III was not 
executed within the period referred to in 
section 96. It is then not contended that 
the Official Receiver was entitled to apply 
under that section or to take proceedings 
otherwise than by suit. The lower Court’s 
order, so far as it relates to Exhibit IIT, must, 
therefore, be set aside. There will be no 
order as to costs. 

Appeal partly allowed, 
Y.R.P. - 


Vol, XXXVI] 
GOUR CHANDRA V. MAHARAJA BIRENDRA KISHORE. 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1429 
or 1918, 

November 29, 1916. 
Dici :—Mr. J astice. Fletcher and 
Mr. Justice Richardson. 
GOUR CHANDRA CHAKRABURTTY— 
DEFENDANT— ÀPPELLANT 
versus 

MAHARAJA BIRENDRA KISHORE 

MANIKYA BAHADUR —PraINTIFF 

AND OTHERS— DEFENDANTS—IESPONDENTS. 

Landlord and tenant -Non-payment of reut— 
Denial of landlord's title—Claim for possession—Limi- 
tation Act (IX of 1908), Seh. І, Arts. 141, 189— 
Adverse possession. 

А suit by а landlord to recover possession of 
property from в tenant who denies his right to 
recover rent from him should be brought within 12 
years from the date of such denial, 

In certain Settlement proceedings in 1894 
between plaintiff and the defendants, who were 
alleged to be his tenants, the latter denied 
the  plaintifs title as landlord and their 
liability to pay rent. The Settlement Officer came 
to the conclusion that rent was not being paid and 
it was recorded in the Record of Rights that the 
defendants held ajote for which no rout was paid, 
Plaintiff sued for possession of the land in 1910: 

Held, that the suit was barred. 

Appeal against the decree of the District 
Judge, Noakhali, dated the 24th January 
1918, reversing that of the Munsif, 2nd 
Court, at Feni, dated the 12th April 1912. 

Babu Dhirendra Lal Kastgir, for the Appel- 
lant, 

Babus Dwarkanath Chakraburtty and 
Birendra Chandra Das, for the Respondents. 

JUDGMENT.—This is an appeal from 
the decision of the learned District Judge 
of Noakhali, dated the 24th January 1913, 
reversing the decision of the Munsif of 
the Second Court at Feni. The suit was 
brought by the plaintiff, the Maharaja of 
Tipperah, to recover possession of certain 
lands, The suit has been decided on the 
question of limitation. The -first Court 
found that the suit was barred by limitation. 
The second Court held that the suit 
was not barred by limitation and remanded 


the case to the first Court for trial on the - 


merits. The question we have got to 
decide is, whether the suit was barred by 
limitation. According to the allegations 
of the plaintiff in his plaint, the defendants 
were his tenants and they had for many 
years not paid any rent to him. The defend- 
ants denied their liability to pay “rent. 
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A preliminary issue on the question of limita- 
tions was tried and, from tbe evidence 
which is chiefly documentary, it appears 
that, in certain Settlement proceedings in 
the year 1894, a contest arose between the 
Maharaja on one side and the defendants 
on tbe other side, the defendants alleging 
that they held the lands ona Brahmotter 
grant and that they were exempted alto- 
from the liability to pay rent. 
The Settlement Officer came to the conclusion 
that rent was not being paid and, therefore, 
the Record of Rights was published to the 
effect that the defendants held a jote for 
which rent was not being paid. The question 
is whether this suit, not having been brought 
before 1910, is barred by limitation. There 
is no doubt that, in 1694, the present defend- 
ants set up a claim that they were not liable 
to pay rent on any ground. They denied ab- 
solutely their liability to pay rent, although 
they supported the Brahmotter grant, 
which had no existence. Notwithstanding 
that, they denied the plaintiff’s right to recover 
rent from them and accordingly the suit 
ought to have been brought within twelve 
years of the denial of the plaintiff's title. 
Similar cases between the Maharaja and 
other tenants reported in the 22nd Volume 
of the Calcutta Law Journal which have 
been cited are exactly in point. That being 
80, we ought to set aside the decision of the 
learned District Judge amd agree with the 
Munsif and hold that the present suit is 
barred by limitation. In that view, the 
appeal is allowed and the plaintiff’s suit is 
dismissed. The plaintiff will pay to the 
defendant-appellant his costs in this Court as 
well as inthe Court below. ^ 
Appeal allcwed. 


PATNA HIGH COURT. 
Seconp Crvin APPEAL No. 229 or 1915. 
August 10, 1916, 

“Present: :—Mr. Justice Mullick. 
PANCHANON MAHATA — 
APPELLANT 
versus 
KANAI MAHATA AND OTHERS— 


RESPONDENTS. 
Chota Nagpur Tenancy Act (VI of 1908), ss. 212, 
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215 (1) (c)— "Deposit of money to set aside sale —“Re- 
luting to the execution thereof,” meaning of —Person 
entitled to get sale set aside—Proof of title. 

The words “relating to the execution thereof” in 
section 215 of the Chota à Nagpur Tenancy Act in- 
clude an order passed in respect of a payment for 
the purpose of getting a sale set aside. 

If an applicant is-able to satisfy the Court that 
he claims an interest and alleges a lawful title, it 
will be sufficient to bring him under section 212 
of the Chota Nagpur Tenancy Act. It will not be 
necessary for him to prove his title. The section 
clearly means that parties who desire to have a sale 
set aside should not be held down to strict proof, 
which may require elaborate evidence for the 


purpose of showing that tho origin of the title was ` 


lawful. The proceeding contemplated by the section 
is a summary proceeding in which the mere claim to 
a lawful title will be sufficient. 


Appeal against the order of the District 
- Judge, Birbhum, dated the 2nd April 1915. 

Mr. Naresh Chunder Sinha, for the Appel- 
lant. 

Mr. Rajendra Prasad, for the Respondents. 

JUDGMENT.—The appellant in this 
second appeal is an auction-purchaser of a 
tenure at a sale in execution of a rent-decree. 
The respondent is a person who claims as a 
dar-mokarraridar in the tenure, and asks to 
deposit under section 212 of the Chota 
Nagpar Tenancy Act (Act VI of 1908) the 
amount necessary in order to get the sale set 
aside. 

‘The Deputy Collector, before whom the 
application was made, held that the applicant 
was not entitled’ to: -make the deposit, In 

‘appeal, the District Judge held that he was 
entitled and allowed him the relief claimed. 

Now the first point taken before me is 
that the District Judge had no jrrisdiction to 
deal with the matter in appeal and that under 
section 215 of the Chota Nagpur Tenancy 
Act the appeal lay to the Deputy Commis- 
sioner. Now whether or not the appeal lies to 
the Deputy Commissioner or to the District 
Judge, depends upon the interpretation of 
clause (c), sub-section (1), of section 215. 
Was the order made by the Deputy Collector 
an order relating to the execution of a decree? 
IË it was, then under sub-section (8) of tha 
section, the appeal lies to the District Judge. 
Now the words “relating to the execution 
thereof” are very wide and none of the 
rulings’ applicable to the cognate sections 
of the Bengal Tenancy Act and section 
810 (a) of the Civil Procedure Code really 
apply. The question, therefore, is one of 
first impression, and giving the words a 
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very wide meaning, which, in my opinion, is 
intended, I must hold that the words "relating 
to the execution” include an order passed 
in respect of & payment for the purpose of 
getting the sale set aside. The contention 
that the execution is complete as soon as the 
sale has been held, is not well founded. The 
execution is not really complete till the 
decree-holder has received his money. I 
may notice also that this point of jurisdiction 
was not taken before the District Judge. 

The neat point is, that under section 212 
the applicant must not only claim an interest 
but he must also prove that the interest has 
been lawfully acquired. Now that is giving 
the words a meaning, which they do not, on 
the face of the Statute, bear. The Statute 
merely says that the applicant must come 
in and claim an interest under a title lawfully 
acquired before the sale. I agree with the 
learned District Judge that the words are 
very wide and if an applicant is able to 
satisfy the Court that he claims an interest 
and alleges а lawfal title, the mere fact of 
the claim will be sufficient to bring him 
under section 212. It will not be necessary 
for him to prove his title. The object of 
this provision is clear, The Chota Nagpur’ 
Tenancy Act does not follow the provisions 
either of the Bengal Tenancy Act or the 
Civil Procedure Code in respect of applica- 
tions-for the setting aside of sales. 16 clearly 
means that parties who desire to have a sale 
set aside should not be held down to strict 
proof, which may require elaborate evidence 
for the purpose of showing that the origin of 
the title was lawful. The proceeding con- 
templated by the section is a summary 
proceeding in which the mere claim to a 
lawful title will be sufficient. There is no 
authority upon the point and, therefore, the 
question is one of first impression. In my 
opinion the .interpretation by the District 
Judge is correct and the appeal must be 
Gismissed with costs, 

Appeal dismissed, 
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MADRAS HIGH. COURT. 

Civin Revrsrox. Perimiox No. 786 or 1916. 
October 23, 1916. 
Present:—Mr. Justice Srinivasa Aiyangar. 
DODDA SANNEKAPPA AND ANOTHER— 
PrAINTIFFS—P ETITIONERS 

. versus 
SAKRAVVA AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

Court Fees Act (VII of 1870), s. 6 (iv) (o), (v) 
—Declaration of invalidity of several transactions, 
suit for—Receiver, appointment of, prayer for—Court- 
fee—Erroneous order for paument of Court-fee— 
Revision—High Court—Civil Procedure Code (Act V of 
1908), s. 115. 

The plaintiff in a suit for a declaration that 
certain transactions “are not binding on him is 
entitled to put his own valuation on the relief 
which he seeks and to pay ad valorem duty thereon 
Cp. 831, col. 2; 1 

Arunachalam Chetty v. Rangasamy Pillai, 28 Ind. 
Cas. 79; 88 M. 922; 28 M. L. 3. 118; (1915) M. W. N. 
118; 17 M; L. T. 154, followed. 

The prayer for the appointment of a Receiver in 
such a suit to preserve the property from being 
wasted is a prayer for a consequential relief on 
which ad valorem Court-fee is payable, but it need 
not be valued on the value of the properties in 
respect of which the relief is sought; the plaintiff 
being at liberty to put his own value and pay Court- 
fee thereon. [p. 831, col. 2.] А 

The High Court can interfere in revision with ап 
erroneous order for payment of deficient Court-fee 
and it is not necessary that plaintiff should wait for 
the dismissal of the suit by disobeying the order 
and then move the High Court by way of appeal or 
revision. [p. 832, col, 1.] з 


Ramrup Das у. Mohumt Sujaram Das, '] Ind. Саз. 92; 
190. L. J. 211; 140. W. N. 932, followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Temporary 
Subordinate Judge, Bellary, in Original 
Suit No. 20 of 1916. 


Mr. V. S. Narasimhachariar, for the Peti- 
tioners. 


Mr. R. N. Angar, for the Respondents. 


JUDGMENT.—This is a suit by a person 
claiming аз reversioner for various reliefs, 
one of them being the appointment of a 
Receiver to preserve the property from 
being further wasted by the heiress in 
possession. He also claims a declaration 
that certain mortgages, a partition deed 
and two decrees obtained by consent, to all 
of which he was a party represented by his 
guardian, should be declared not binding on 
him. In so far as he asks fora declara- 
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tion that the transactions to which he was 
a party should be declared not binding on 
him, the real relief, he wants is to set 
aside all those transactions in so far as he 
is concerned. This may be incapable ` of 
precise valuation, and the plaintiff is entitled 
to value the reliefs which he seeks in 
respect of these matters and pay ad valorem 
duty on the value of the relief as fixed by 
him in his plaint. Arunachalam Chetty v. 
Rangasamy Pillai (1). That is what he has 
been asked to do by the lower Court and 
I think that is right, 


As regards the prayer for a Receiver, it 
has been held in this Court by a Bench 
consisting of the learned Chief Justice and 
Mr. Justice Seshagiri  Aiyar that ad 
valorem Court-fee is payable in cases of 
this nature, because the relief by way of 
appointment of a Receiver is a consequential 
relief. That decision also lays down that 
the plaintiff is entitled to value the relief at 
his option. The lower Court in this case 
has asked the plaintiff to pay ad valorem 
duty on the value of the properties of which 
heasks fora Receiver, as if the suit was 
one for possession of these properties. 
The distinction between a case where a 
party asks for possession to be delivered to 
himself or to some other person on bis 
behalf and a case where he wants a Receiver 
to be appointed for merely preserving the 
property for whomsoever may be entitled 
on the death of the widow, is obvious. The 
plaintiff is, therefore, entitled to value the 
relief as regards the Receiver, and the 
valuation put upon that relief by the lower 
Court is wrong. To that extent, the order 
of the lower Court will be modified. 


A preliminary objection was taken by 
the respondents! Counsel that I should not 
interfere at this stage, but that the plaintiff 
should wait for & dismissal of his suit by 
disobeying the lower Court's order and 
then come up either by way of appealor 
revision. Ina case, Ramrup Das v. Mohunt 
Sujaram Das (2), the learned Judges held 


(1) 28 Ind. Cas. 79; 38 M. 922; 28 М. І, J, 118; 
(1915) M. W. N. 118; 17 M. L. T. 164, 

(2) 7 Ind. Cas. 99; 140, W. N. 932; 12 0. L. J, 
Рп. . 
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that an order like the present one was 
really anorder declining to entertain juris- 
diction unless cértain things were done and 
in that view the High Court has power to 
interfere with that order. I follow that 
decision and hold that I have power to 
interfere at this stage. 

With the modification suggested above, 
the order of the lower Court will be 
confirmed. There will be no costs here. 


Petition partly allowed; Order modified. 
V. B. P. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secosp Civit Arrear No. 117 or 1916. 
July 17, 1916. 

Present:— Mr. Stuart, A. J. C. 
SUMER SINGH ano OTHERS— DEFENDANTS— 
APPELLANTS 
versus 
f MASHAL SINGH—PrAmTIFF— 


RESPONDENT, 

U. P. Land Revenue Act (III U. P. ,f 1900), s. 119— 
Partition— Revenue Court, power of, lo partition trees 
along with land. 

Provisions in an enactment relating to land, in 
the absence of anything in the context to the 
contrary, apply to the trees growing thereon. 


Trees growing upon land whichis the subject of 
partition by Revenue Authorities go with the land 
and may properly be partitioned by those authorities 
along with the land. 

The addition of provisions to the U. P. Land Revenue 
Act (III of 1901), which did not exist in Act XIX of 
1873, have not ousted the jurisdiction of Revenue 
Courts in the matter of partition of trees. 


Muhammad Sadiq v. Laute Ram, 
A. W. N. (1901) 86, followed. 

Appeal against the decree of the District 
Judge, Hardoi, dated the 21st February 1916, 
reversing that of the Munsif, Hardoi, dated the 
22nd December 1916. 


Mr. К. Dorabji, forthe Appellant. 
Mr. Н. М. Misra, for the Respondent. 


JUDGMENT.—In order to succeed in this 
appeal, itis necessary for the appellants to 


23 A. 291; 


establish to my satisfaction that trees grow- . 


ing upon land the subject of partition by 
the Revenue Authorities do not go with the 
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land and may not be partitioned along with 
it by the Revenue Authorities. They will 
thus have to show thatthe principles laid 
down in Muhammad Sadiq v. Laute Ram (1) 
either are in themselves unsound or that 
they have по application to the pro- 
visions of Local -Act III of-1901, which 
contains the Jaw on the subject as 
it now exists. The principles of that 
Full Bench ruling have not been assailed 
in argument and could not be assailed suc- 
cessfully. The views of Sir Arthur Strachey 
at pages 296 and 297 are clearly correct: 
“provisions inan enactment relating to land 
would, inthe absence of anything in the con- 
text to the contrary, apply to the trees growing 
thereon.” It is, however, suggested that the 
addition of provisions to Local Act III of 
1901, which did not exist in Act ХІХ of 1878, 
have altered the case and excluded the 
jurisdiction of Revenue Courts in the matter 
of the partition of trees. I do not find that 
there is any addition or alteration in the 
present Act which has that effect. The 
provisions of section 119, Act III of 1901, 
do not lay down anything which makes the 
principles in Muhammad Sadiq v. Laute Ram 
(1) inapplicable. In fact I consider that the 
wording of the present Act emphasises, if 


anything, the correctness of the view 
taken by the Fal Bench in the 
Allahabad case. In these circumstances 


the learned District Judge was right in his 
desision to the effect that a Civil Court had 
no jurisdiction to entertain the suit under the 
provisions of section 233 (k), Act III of 
1901. 

I, therefore, dismiss this appeal. The ap- 
pellants will pay their own costs and those of 
the respondent. 


Appeal dismissed. 
(1) 23 A. 291; A. W. N, (1901) 86. 
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SECRETARY OF STATE 0, SEÑGAMMAL, 


MADRAS HIGH COURT. 
APPEAL No. 154 or 1907. 

October 3, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Srinivasa Aiyangar. 
Tue SECRETARY or STATE rox INDIA 
in COUNCIL —DsreuvAur No. 15— 
APPELLANT ' 

1678115 
SENGAMMAL AND UTHERS— PLAINTIFF AND 


Derenoants Nos. 1 то 14— RRAPONDENTS, 

Criminal Procelure Code (Act V of 1895), ss. 336, 
140, 514 ‘Moveable property’, ‘distress’, meanings of — 
General Clauses Act (X of 1897). 

The provisions of section 386 of the Criminal Pro- 
ceduie Code should be strictly construed. 


The expression ‘moveable property’, the subject of 
distress and- sale, in the section means tangible or 
corporeal moveable property and does not include 
debts and choses inaction. It may, however, include 
negotiable instruments, bonds and title-deeds. 

The word ‘distress’ in sections 140 and 584 of the 
Code is used only with reference to tangible moveable 
property. й 

Obiter dictum.— Tho definition of ‘moveable pro- 
perty’ in the General Clauses Act includes a debt. 

Appeal against the deeree of the Court 
of the Subordinate Judge, Negapatam, in 
Original Sait No. 18 of 190i, 


The  Hon'ble Mr. srintrasa Adyargar 
(Advocate-General) (with him Mr. У. 
Ramesom, Government Pleader), for the 
Appellant. 

The Hon'ble Mr. T. 
the Respondents. 


JUDGMENT.—The question in this 
appeal is whether a debt is moveable 
property for the purpose of saction 386 of 
the Code of -Criminal 
words are not defined in the present Code, 
but under section 4, clause 2, the defini- 
tion contained in the Penal Code is to be 
taken as the definition of these 
The Penal Code contains a definition or 
an explanation which is not decisive on 
this point, for moveable property according 
to that definition includes corporeal property, 
etc., The definition under the General 
Clauses Act of 1827 would certainly include 
& debt, but in the context in which the 
words are ‘used in section 386, they do 
not appear to have been used in such a 
large sense, even assuming that the defini- 
tion in the General Clauses Act would 
apply. Section 386 provides for the levy 
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of a fine Ly distress and sale of any 
moveable property belonging to the offender, 
and the word distress is ordinarily used 
with reference to tangible property. It 
may include negotiable instruments, bonds 
or title-deeds, but we think ordinarily it 
would not include mere debts or choses 
in action. The learned Government Pleader 
drew our attention to section 83 where 
the words ‘moveable property’ certainly 
include debts, whether] secured by an 
In that section, how- 
ever, "attachment" is used and not "dis- 
tress,” 

In sections 140 and 514 both attachment 
and distress are used indiscriminately, but 
it is difficult to say from the language of 
these sections that the word distress is 
‘used with reference to other than tangible 
moveable property.’ In the abseuce of a 
clear indication in the other sections of 
the Code that the word ‘distress’ is used 
with reference to anything but tangible 
moveable property, and seeing that we 
are construing a penal provision which 
gives a summary remedy for the realisa- 
tion of a fine, we think we ought to 
construe the provisions of the section 
strictly and so construing, we think the 
moveable property, the subject of distress 
and sale, must be tangible cr corporeal 
moveable property. 


We do not think it useful to refer to 
the provisions of the English Statutes as 
regards the levy of fines and enactments 
of the various American States. We, there- 
fore, dismiss the appeal with cosis. Three 
months’ time will ba allowed for the pay- 
ment of costs. 


Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
CRIMINAL Revisron No. 77B or 1916. 
| Мау 26, 1916. 

Present:— Mr. Justice Twomey. 

NGA BON SHH AND OTHERS— 

APPLICANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV оў 1860), s. 211—False charge, 
essentials of— Suggestion and publication of rumour, 
not within the section. ` 

To sustain a conviction under section 211, Indian 
Penal Code, there must be something more than a 
mere suggestion of an inferénce that the com- 
plainant had committed an offence. There must be 
proof of a charge of some specific offence made 
with the intention and object of setting the criminal 
law in motion against the man who is said to have 
committed the offence. Moreover, the circumstances 
in which the statement was made and the form of 
words used have to be considered. 

Review of the order of the Township 
Magistrate, Taungup, dated the 20th 
December 1915, passed in Criminal Trial 
No. 170 of 1915. 


JUDGMENT.—The proceedings against 
the appellants under section 211, Indian Penal 
Code, were, in my opinion, ill-founded and it 
is matter for surprise that the District 
Magistrate sanctioned -the prosecution and 
still more that the learned Sessions Judge 
did not see the necessity for interfering with 
the convictions on appeal. 


The three appellants were convicted under 
section: 211 and sentenced to 6 months’ 
imprisonment each because of certain state- 
ments made by their Pleader in the District 
Majgistrate's Court. The Pleader was argu- 
ing.in support of an application to revise 
the orders of the Township Magistrate 
fining the three appellants for illicit salt 
boiling. What the Pleader said under this 
head was ав follows: “It is said that the 
salt was removed from the shed by the 
Sub-Inspector ‘and headman in two boats. 
680 viss was brcught to Taungup ard the 
balance 800 viss is said to have been sold by 
the headman Be Than and his son So Than, 
who was a witness in the salt cases for the 
prosecution, to persons of Kyauknimaw 
village in Kyaung Chaung creek,” This has 
been seized upon by the Sub-Inspector as 
bringing a false charge of an offence against 
him. In my opinion it cannot be held that 
any offence was committed under section 211. 
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Even if itis taken as established that the 
Pleader said nothing beyond what he was 
instructed to say, the passage contains 
no specific charge. It merely mentions a 
rumour that there was a balance of 800 viss 
of salt removed by the Sub-Inspector and 
the headman. It was left to be inferred, 
no doubt, that the Sub-Inspector and the 
headman were rumoured to: have done away 
with the 800 viss in some unlawful manner. 
But section 211 requires a good deal more 
than a mere suggestion of an inference. 
There must be a charge of some specific 
offence made with the intention and object 
of setting the criminal law in motion against 
the man who is said to: have committed the 
offence. Moreover the circumstances in 
which the statement was made have to be 
considered. Here the three applicants were 
merely trying to obtain the reversal of their 
convictions in the salt boiling case. There 
was no setting of the law in motion‘ against 
Sub-Inspector and no attempt to set itin 
motion. The most that can be said is that 
the applicants’ Pleader in addressing the 
Court on behalf of his clients in the salt 
boiling revision case imputed that the 
Sub-Inspector had committed some not 
specified offence with reference to part of 
the salt that had been seized. Having 
regard to the circumstances in which the 
words were spoken and the form of words 
used it is, in my opinion, impossible to sustain 
the convictions of the appellants. 

The convictions are set aside and the three 
appellants Nga Bon She, Mi Na To Ma and 
Mg. Pu are acquitted. Orders have issued 
by telegram for their release, as they have 
already served over 5 months of their 
sentences, 

Convictions quashed, 
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FEODORE 7, MISS, Á, DES BROSSES. 


OUDH JUDICIAL COMMISSIONER'S 
т Í COURT. ү 
REvISION APPLICATION No. 35 or 1916. 
April 20, 1916.. 
Present: —Mr. Stuart, А. J. О. . 
Mapam FEODORE —DECREE-HOLDER — 
, APPLICANT 
' versus 
Miss А. DES BROSSES—Jupemenr-peBror 


—OPPOSITA Parry. 
| Criminal Procedure Code (Act V of 1898), ss. 476, 
489—Revision—Criminal proceedings, discretion of 
` Court to initiate, interference acith —Bailiff, assault on, 
in execution of decree—Decree-holder, locus standi oh 
to move for disciplinary action.’ 

Where а bailiff, who went' to attach property . in 
execution of a decree, reported that the judgment- 

~ debtor and two of her relatives had forcibly removed 
the attached property from his possession, and the 
Judge on receiving this report did not consider it 
necessary to take any action against the judgment- 
debtor or her relatives: 

Held, (1) that it was entirely within the discretion 
„oÊ the 7 idge what action he should or should not 
“take and the High Court would not interfere with 
the exercise of that discretion; 
^ (2) that the decree-holder had no locus standi to 
"question the order of the Judge refusing to initiate 
criminal proceedings against the jadgment- debtor or 
her relatives. 

Application for revision of the, order of the 
Small Cause Court, Lucknow, dated the 
4th’ February 1916. 


Mr. 8. P. Kain, for the Applicant. 


JUDGMENT.—This is rather a peculiar 
case. The applicant in execution of “a 
decree applied for the attachment of cer- 
tain immoveable property belonging to the 
judgment-debtor. That application was 
granted. The bailiff who went to attach 
the property reported that he attached a 
bicycle and that the judgment-debtor, her 
mother, and her brother had forcibly re- 
moved the bicycle from his possession. 
The learned Judge of the- Small Cause 
Court on receiving this . report did not 
eonsider it necessary to take апу action 
against the'judgment-debtor or the other 
persons with regard to whom the ‘bailiff 
had made the complaint. It was entirely 
-within his discretion . what action he should 
ór should not take. It is not in every 
case that it is necessary ‘for a Judge to 
invoke the aid of the criminal law or to 
“take disciplinary measures upon the report 
of a''subordinate, and Г see no reason 
,why I should interfere in revision with 
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‘at any ‘time she may wish io do so and 
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the discretion: of the learned Judge :0Ё 
the Small Cause Court,in so -far: asit 
concerns the choice of taking or not taking 
disciplinary measures in a matter of" this 
nature. This application has’ not béen 
put in by any of the persons alleged о 
have been assaulted. It has been put in 
by the decree-holder, and I fail to under- 
stand what locus standi she has in the 
matter of an alleged assault upon process- 
servers of the Small Cause Court. Her 


‘learned Counsel informs me that her real 


object is to obtain execution of her decree. 
While I sympathize with that object I 
can do nothing to assist her in this 
particular matter. It is open to her ‘to 
out execution of her decree again 


if the allegation made by the bailiff is 
true (I have no materials before me ‘on 
which to decide whether the allegation is 
or is. not correct), I trust that the 
jüdgment-debtor will not be so ill-advised 
as to resist on another occasion execution 
of tka process of the Court. This ap- 
plication is dismissed. : 
` Application dismissed. 


PUNJAB CHIEF COURT. 
Crimtnar Revision No. 132 or 1916. 
October 14, 1916. 
Present:—Mr. Justice Shah Dinand 
Mr. Justice Chevis. 

. BUTA SINGH—Convicr—Psritioner 
versus 


` EMPEROR —RzsPONDENT. 

Criminal Procedure Code (Act V of 1895), s. 423— 
‘Right of reply’ to Public Prosecutor in Criminal 
appeals —P ractice. 

There is nothing in section 423, Criminal Procedure 


“Code, to preclude an appellant or his Pleader from 


replying b» the arguments of the Public Prosecutor 
in an'appeal, and as a matter of principle such right 
ОЁ reply should b» conceded to him. үр. 936, cols. 


1&2] 


Petition under section 439 of the Code of 
Criminal Procedure, for revision of the order 
of the Additional Sessions Judge, Lahore 
Division, at Lahore, dated the 15th December 
1915, affirming that of the ‘Magistrate, Ist 
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class, Kasur, District Lahore, dated the 4th 
November 1915, convicting the petitioner. 


Mr. Morton and Mr. О, Kirkpatrick (on 
behalf of the Chief Court Bar Association), 
for the Petitioner, 

JUDGMENT.—The petitioner, Bata Singh, 
was convicted by & Magistrate of the first 
class, Kasur, of an offence under section 19 
of the Indian Arms Act and sentenced to 
undergo nine months’ rigorous imprison- 
ment, including one month's solitary confine- 
ment. From this sentence the petitioner 
appealed to the Sessions Court, Lahore; and 
when the appeal came on for hearing befora 
the Additional Sessions Judge, the learned 
Judge heard the petitioner’s Counsel in 
support of the appeal first and then heard 
the Public Prosecutor on behaf of the Crown, 
but declined to hear Counsel for the petitioner 
in reply, on the ground that section 423 of 
the Code of Criminal Procedure did not 
entitle the appellant to exercise the right 
of reply and that the practice in the Sessions 
Court, Lahore, had been to refuse to allow 
such right to the appellant, The learned 
Judge dismissed the appeal, and being of 
opinion that the sentence awarded to the 
petitioner by the Magistrate was inadequate, 
he forwarded the record to this Court for 
enhancement of the sentence. 

The convict has filed in this Court а peti- 
tion for revision of the order of the Additional 
Sessions Judge, and the first ground urged 
by his learned Counsel is that he hada 
right to reply to tte Crown when the appeal 
was heard in the Sessions Court and that 
the learned Additional Sessions Judge acted 
illegally in declining to allow him to do so. 

This question of the right of reply being 
one of importance has been referred by the 
learned Chief Judge to a Division Bench 
and we have heard both Mr. Morton, 
Counsel for the petitioner, and Mr. Clarence 
Kirkpatrick, who has appeared and addressed 
us on behalf of the Chief Court Bar Associa- 
tion. No Law Officer of the Crown has 
appeared to oppose this petition for revision; 
and after hearing Mr. Morton and Mr, 
Kirkpatrick we are of opinion that the 
Additional Sessions Judge should have 
allowed the petitioner’s Counsel a right of 
reply in his Court at the hearing of the 
appeal. There is nothing in the language 
of section 423, Criminal Procedure Code, to 
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preclude the appellant or his Pleader from 
replying to the arguments of the Publie 
Prosecutor, and we certainly think that, as 
a matter of principle, such right of reply 
should be conceded to him. The practice in 
this Court has been uniformly in favour of 
allowing this right to the appellant or his 
Pleader; and we understand from Mr, 
Kirkpatrick that a similar practice prevails 
in almost all the High Courts in this country. 
The learned Counsel has cited to us two 
recent rulings of. the Caleutta High Court 
which support his view, viz., Promoda Bhusan 
Row v. Emperor (1) and Amanat Sardar 
v. Nagendra Biswas (2). 

We agree with the learned Judges of the 
Calcutta High Court that in cases such as 
the presant the appallant is entitled to reply 
to the Public Prosecutor who appears for the 
Crown; and we accordingly hold that the 
learned Additional Sessions Judge of Lahore 
acted improperly in declining to concede 
the right to the petitioner’s Counsel. 

As the petitioner has already undergone 
the sentence imposed upon him by the Magis- 
trate, his learned Counsel does not press for 
a re-hearing of the appeal and is content 
with ап expression of opinion by this Court 
on the question of the right of reply. The 
petition for revision is accordingly dismissed 
on the merits. . 
Petition dismissed. 
Pi 11 C. W. N. xliii. 

2) 9 Ind. Cas. 65; 38 С. 307; 12 Or, L, J. 9. 


ALLAHABAD HIGH COURT. 
Civit Revision No. 51 ov 1916. 
June 18, 1916. 
Present; —Mr. Justice Rafique. 
KASHI SHUKAL AND OTHERS —ÁAPPLICANTS 
versus ` 
EMPEROR—Obpposira PARTY, 

Civil Procedure Code Act V of 1908),s 115—Per. 
son directed to be prosecuted for perjury and forgery — 
Omission to specify charges—Irregularity—-Delay in 
ordering prosecution, effect of — Criminal Procedure Code 
(Act V of 1898), s. 476. 

Ina case where a personis dirocted to be prose- 
cuted by a Civil Courtfor perjury and also for forgery, 
he is entitled to know what are the statements in 
respect of which he is charged with perjury and 
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which portion of the dooumen is said to have been 
forged by him, and to object to his committal ona 
general charge embracing any and all the offences 
mentioned in the Penal Code. In such a case a High 
Court has power to interfere under section 115 of 
the ста Prozedure Code, 1908. [р. 837, col. 2; р. 838, 
со]. 1. 

Та а саво where steps under section 476, Criminal 
Procedure Code, are to be taken, itis highly desirable 
that they should be taken as soon as possible and 
mot delayed. [p. 838, col. 1.] 

the 


Civil revision from an order of 
Munsif, Gorakhpur, passed under section 
476, Criminal Procedure Code, directing 
the prosecution of the applicants. 

Mr. J. M. Banerji, for the Applicants. 

Mr. W. K. Porter (with him Mr. A. E. 
Ryves), for the Opposite Party. 

JUDGMENT.— This із яп application in 
revision from the order of the Munsif of 
Gorakhpur, made under section 476 of 
the Criminal Procedure Code, directing 
the prosecution of the applicants on 
charges under sections 198, 
467 of the Indian Penal 
appears that Kashi Shukul, one of the 
applicants, brought a civil suit against 
Rameshar Misir for the recovery of 
Rs. 522, principal and interest, on the basis 
of a chithi or letter dated 16th March 
1911. Rameshar Misir denied the execution 
of the chitthi and the receipt of consideration. 
The learned Munsif who tried the civil 


Code. It 


suit held that tho claim was a false one- 


and that the chitthi 


š was not genuine, 
and the claim was ` accordingly dis- 
missed on 16th February 1914. ‘Several 


months after an application was made by 
Rameshar Misir for sanction to poseeute 
the present applicants on charges of perjury 
and forgery. The.applieation, ib is said, 
was rejected on the 8rd May 1915. A 
notice, . however, was issued by the Munsif 
to the present applicants to show cause 
why they should not be committed to 
take their trial on the charges of perjury 
and forgery. The notice was presumably 
given under section 476 of the Criminal 
Procedure Code. In the meantime the 
learned Munsif who had tried the suit 
and issued the notice was transferred and 


another Munsif came in his place. He 
passed an order on the 26th February 
1916, directing the prosecution of Kashi 


. Shakul under sections’ 193, 471 and 467 


of the Indian Penal Code, of Sarab Sukh 


“under section 193 of the Indian Penal 
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‘respect of waich he bises the 
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Coda and of Bhagirath Shnkul onder 
soations 193 and 457 of the Indian Penal 
Code. He further added that the Magistrate 
will convict the three applicants of any 
other charge that may bs proved. In his 
order the learned Munsif did, not spacify 
the statements of the three applicants in 
respect of which he wanted them to be 
prosecuted for the charges of perjury, nor 
did he specify the portion of the document 
in respect of which he was of 
opinion that Kashi Shukul and Bhagirath 
Shukal had committed forgary. T'he appli- 
eants in their application in revision to 
this Court contend that the order of the 
Mansif is bad in law, inasmuch as it is 
vague and gives a general direction to 
the Criminal Court to try them and 
convict them on any charge that may be 
proved. For the opposite party the objection 


is that this revision is a civil revision 
and the powers of this Court on the 
-civil side are narrower than those on 


the eriminal side.. The omission by the 
learned Munsif in his order to specify 
charges is not 
such as would entitle this Court to exercise 
iis powers under  seotion 115, Civil 
Procedure Coda, I am unable to accede 
to this contention. In my opinion, even 
if the civil revisional jurisdiction of the 
Court is less widé than that оп the 
criminal side, the omission by the learned 
Mansif to specify the statements in 
charga of 
p3rjury against the three applicants and 
to mention the forged portion of the 
dosamani amounts at least to a material 
irregularity. And the diraction by the 
learned Munsif to the Magistrato to convict 
the three applicants of any other offences 
that may bə proved, is clearly without 
jurisliction, I have read the judgment 
ia tha civil suit and І find that thera are 
several statements made by the thres 
applicants, and the order of the Munaif 
doss not specify in respact of which of 
the statemsnts he wants tha three appli- 
cants to ba prosecuted for perjary. The 
document, фе, the chitthi, purports to 
be signed by Rameshar Misir. The learned 
Muusif in his orler does not say whather 
he considers the signature of Rameshar 
also to have been forged. I think that 
the applicants are entitled to know what 
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are the statements in respest of which 
they are charged with perjury and which 
portion of the document is said to have 
‘been forged by them, and to object 
their committal on a general charge 
embracing any and all the offences men- 
tioned in the Indian Penal Code. The 
delay in taking the proceedings under 
section 476 of the Criminal Procedure Code 
has not also bsen explained. 


In а case 
where steps under section 475, Criminal 
Procedure Code, are to be taken, it is 


highly desirable ‘that they should be taken 
as soon as possible and not delayed so long 
as has been done in this case. For these 
reasons І allow the application and set 
aside the order of the learned Munsif 
dated the 26th February 1916. 


Application allowed. 


PUNJAB CHIEF COURT. 
APPEAL FROM ORpER No. 693 оғ 1916. 
October 30, 1916. 

Present:—Sir Donald Johnstone, Кт,, Chief 
Judge, and Mr. Justice Leslie Jones. 
MATU—Oonvict—AppPsLuant 
versus 
EMPEROR —HESPONDENT. 

Penal Code (Act XLV of 1860), s 3802—Murder— 
Evidence—Accused pointing out spots where occurrence — 
took place—Presumption —Proof. 

In a murder ease, when an accused person is able 
successfully to point out not one spot but several 
connected with the occurrence, there is a presumption 
that he had something to do with the murder. [p. 839, 
ee Prosecutor v. Chiarreddi Munayya, 12 v 
Cas. 652; (1911) 2 M. W, N. 478; 21 M. L.J. 1071: 

Or. L. J. 564; Queen-Empress v. Sami, 13 M. P 1 
Weir 290; 4 Ind. Dec. (x. s.) 1009, referred to. 

Appealfrom the order of the Sessions 
Judge, Karnal, dated the 10th August 1916, 
convicting the appellant. 

Bhai Jhanda Singh, for the Appellant. 

Rai Sahib Lala Mul Chand (Public Pro- 
secutor), for the Respondent. 

JUDGMENT. Matu, Ror, has been con- 
vieted of the murder of Matu, Banta, and 
has been sentenced to death. He has 
appealed, and the case also comes up for con- 
firmation of the death sentence. The appeal 
was filed through the jail, bu& before us B, 
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Jhanda Singh, Plender, ad the case ` for 
the appellant. 

The learned Sessions Judge has told the 
story, and all we need say, in order to make 
this judgment intelligible, is that deceased was 
creditor and accused debtor, that deceased got 
accused’s house sold by auction on 4th May 
1916, and that accused on 26th May waylaid 
him sometime between 12 and 3 (afternoon), 
as he was walking from Bandrana (his home) 
to Barot (where he had a shop), struck him 
a stunning blow witha stick, carried his body 
some distance and strangled his victim, after 
which he buried the corpse ina manure heap. 
This is the story the prosecution has essayed to 
establish, and, in опг opinion, the effort has 
been practically successful. The assessors 
and the learned Sessions Judge are at one in 
convicting, and we agree in their conclusions, 
though we exclude from the evidence the 
alleged confession to the Police, to be noticed 
presently. 


We have against the appellant, first, proof 
of motive; secondly, proof of the identity of 
the remains found at the manure heap; 
thirdly, appellant’s pointing out spot of first 
assault, jal tree with blood-stained leaves and 
branches, and ground where appellant first 
deposited the body and manure heap; fourthly, 
the evidence of disposal by appellant of the 
plunder he obtained from his victim’s possos- 
sion; fifthly, the blood-stained dhott. 

Motive is clear-—revenge: we need not 
discuss the point further. The identity of 
the eorpse, or remains, is also clear from the 
recognition, by deceased's brother and son and 
witnesses Shugan and Nanta, of the garments 
feund with the bones and of certain silver 
buttons. These witnesses seem to us deserv- 
ing of credit, and the learned Pleader’s 
criticisms on their evidence appear to us 
futile. 

As to appellant’s pointing out scene of 
murder and the jal tree, itis argued that 
there is authority to the effect that the mere 
fact that an accused person appears to have 
known where tha corpus delicti or the 
plunder or so forth was, is no proof that he 
was the raurderer. But we have been referred 
to Public Prosecutor v. Chiarreddi Munayya(1), 
which follows Queen-Empress v. Sami (2) 


(1) 12 Ind. Cas. 652; (1911) 2 M. W. N. 478; 21 M. 
L. J, 1071; 12 Or. L. J. 561. 
(2) 18 M. 426; 1 Weir 290; 4 Ind. Deo. (x. s.) 1009, 
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person is able successfully to point out not 
one spot but several, there is. à presumption 
that he had something to do with the murder. 
Now the evidence that appellant did point out 
the aforesaid spots is overwhelming—Dhan 
Singh Safedposh (P. W. No. 7), Nasib Khan 
Zaildar (P. W. No. 8), Nizam Ali (P. W. No. 
9), Sub-Inspector Muhammad Sadiq (Р. W. 
No. 14). Not one of these witnesses— indeed, 
поб а single witness for the Crown—is shown, 
or even seriously alleged, to bear any sort of 
grudge against appellant. 

As regards the stolen property Р. W. No. 5 - 
Ajudhia, the'sunar, is а friend of the appellant 
and has no motive for speaking falsely against ` 
him. His evidence, combined with that of 
Shugau (P. W. No.4) and Khushi Ram (P. W. 
No. 3), deceased’s little son, makes it clear that 
appellant took to him 4 silver ornaments and 
a piece of silver to make а лаз: out of, and 
that these things, the property of Shugan, 
` were on deceased when he was killed. The 
arguments against this conclusion were too 
weak for serious refutation. Lastly, the dhotz, 
found to have blood colouring matter on it, 
was certainly found in a locked shed belong- 
ing to appellant, who offers no explanation on 
the subject, but merely says it is not his. 

The cause of death is naturally not strictly- 
capable of proof, but the skull of the deceas- 
ed was fractured and this is sufficient. 

The confession, made on 24th May “to ~ 
P. Ws. Nos. 7 to 9, is clearly inadmissible 
in evidence, The learned Sessions Judge 
has distinguished Kutab Ali у. Emperor 
(3) and similar rulings. No doubt in 
Kutab Alt v. Emperor (3) it was found that 
the Police were sitting within earshot when 
the confession was made, but in principle the 
ruling fully covers a case like this, where the 
Police make over a suspect toa few gentle- 
men, who take him away a short distance 
(perhaps beyond earshot), get a confession 
from him, and return him to the Police. 


Appellant’s Pleader argues that appellant 
wcn)d never have given the plunder to. Aju- 
dhia on 20th, the day of the finding of the 
bones. But he overlooks the fact that he 
handed them over early, before the bones were 


(3) 12 Ind. Cas 978; 14 P. R. 1911 Cr; 12 Cr. L. J. 
657. I : 
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found. Farther no doubt appellant prevari” 
cated about what he had done with the plunder; 
but this was no doubt because he did not 
want to get Ajudhia into trouble, and the 
discovery was made in a perfectly natural | 


way. 
For these reasons we reject this appeal and 
confirm the sentence of death. 


Appeal rejected, 


MADRAS HIGH COURT. 
CRIMINAL APPEALS Nos. 658 AND 659 or 1915. 
July 14, 1916. 

Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 

In re MUSA AND ANOTHER— ACGUSED. ' 

Madras Town Nuisances Act (III of 1889), s. 8 (10) 
—‘Place of public resort’, meaning of—Hindu temple, 
whether place of public reso: t—'Gaming', meaning of — 
Chance or skill, whether necessary ingredients of—~ 
Playing ring game in Hindu temple—Offence, 

Playing a ‘ring game’ inan open space in a Hindu 
temple, which is not closed by gates or otherwise, is 
an offence under section 3 (10) of the Madras Town 
Nuisances Act. [p. 840, col. 2; p. 812, col. 1.] 

À.place to which the publie go, whether thoy 
have a right to go or not, is a ‘place of public resort’ 
within the meaning of the section. [p. 810, col. 1.] 

Reg. у. Wellard, (1884) 14 Q. B. 68; 54 L.J. M. C. 
14; 81 L. T. 604; 33 W. R. 156; 15 Cox О. О. 559; 49 
J. P. 226; Hari Singh v. Jadu Nandan Singh, 31 C, 
542; 8 C W. N. 458; Emperor v. Moonoosawmy, 2 Ind. 
Cas. 84; 33 M. 88; 6 M. L. T. 16; 9 Cr. L. J. 496, 
xeferred to. 

The word ‘gaming’ in Madras Act III of 1889 is 
used in the sense of playing a game for a stake ora 
prize or for money or other thing waged upon the 
issue of the game. The question of chance or skill 
does not enter into the connotation of the term. [p. 
840, col. 2; p. 841, col. 2.] 

Hari Singh v King-Emperor, 6 О. L. J. 708; 6 Cr. L. 
J. 421, Ram Nawaz Lal v. Emperor, 23 Ind, Cas, 484; 
15 Cr. L. J. 275, distinguished. 
` Ridgeway v. Frandale, (1892) 2 Q. В, 309; 61 L. J. 
M. O. 199; 67 L. T. 318; 41 W. В. 128; 17 Сох С.О. 


` 561; 56 J. P. 697; Fielding v. Turner, (1903) 1 K. B. 


867; 72 L. J. К. B. 642; 39 L. T. 278; 61 W. В, 643; 
67 J. P. 252; 20 Cox O, C. 531, Ram Pratap Nemani 
v. Emperor, 16 Ind. Cas. 171; 39 O. 968; 16 C. W. N. 
868; 16 С, L. J. 250; 13 Cr. L. J. 603; Hari Singh v. 
Jadu. Nandan Singh, 31 C, 542; 8 О. W. N. 458, 
Ahmad Kham v. Emperor, 12 Ind. Cas. 988; 34 A. 90; 
B A. L. 1. 1262; 12 Cr. L. J 612, referred to. ~ 

Per Oldfield, J.—The fact that the accused paid the 
playe:s after they had been successful and did not 
stake before they played, cannot affect his respon- 
sibility since he induced them to play оп an implicit 
С а that he would рау, if he lost. [p. 841, 
col. 1. i 
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te Per Sadasiva Aiyar, J.—The compound of a Hindu 

temple is a place of public resort though other 
Teligionisbs might be excluded from its precincts, 
just asa mosque can be called a placo of public 
worship though only Mussalmans are allowed to 
-enter it to pray therein. It is not necessary that 
every member of the public should have a right of 
Access to а place in order to make it a place of 
‘public resort, (р. 842, col. 1.] 

Appeals under seetion 417 of the Code of 
Criminal . Procedure, 1898, against the 
acquittal of the aforesaid aceused by the 
Court of the Bench Magistrates, Coimbatore, 
in Summary Cases Nos. 957 and 958, on its 


file: j 
The Public Prosecutor, for the Crown. 
JUDGMENT. 
OupFieLp, J.— The  aceused .have been 


acquitted on a charge of an offence punish. 


able under section 3 (10), Act IIT of 1889, 
because the lower Court was not satisfied 
on two points, that (1) the game wasa game 
of chance, not skill and (2) it was being 
‘played in a place of publie resort. 


Ав regards the Second point, the lower 
Court was moved by the fact that only а 
section of the general public, the Hindu 
community, hasa right to go tothe place 
and that others can go there only with the 
permission of the dharmakartha of the 
adjoining temple. It isin evidence that the 
‘place, a small open space, is in no way closed 
by gates or otherwise;and there is no evidence 
that the dharmakartha’s alleged right of 
exclusion is ever exercised. The definition 
of a publie place as. one where the public 
go, whether they have a right to or not, in 
Reg. v. Wellard (1), has been adopted in this 
country. Hari Singh v. Jadu Nandan Singh 
(2). In accordance with it, the lower Court's 
-decision on this point cannot be sustained. 


The description of ihe game played, given 
in the lower Court's judgment, is nof 
demurred to by the Public Prosecutor or 
the accused, “who unfortunately is not 
represented. There is then tbe finding that 
tbe game is one of skill, since the only 
element of chance in it is constituted by the 
possibility, which enters into almost all 
‘games, thatan unskilful player may occa- 


Й 


(1) (1884) 14 Q. B. 63; 64 L. 7. М. 0.14; 51 L, T, 
€04; 38 W. В. 1Е6; 15 Сох C. О. 559; 49 J. P. 296. 
(2) 81 0, 642; 8 C, W, N. 458, 
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sionally be successful. Sucha finding waa, no 
doubt, treated as decisive in accused’s favour 
in Hari Singh v. King-Emperor (3). But 
those proceedings were under Bengal Aot 
ILof 1867, by section 10 of which games 


.of mere skill are excepted from the'.general 


prohibition; and.it is, therefore, unnecessary 
to consider the validity of the further distinc- 
tion drawn in Ram Newaz Lal у, Emperor 
(4) that the skill in question is that of two 

competing parties, not, as here, that employed 
hy the competitors against tho accused,” by 
whom the game was carried on. The real 
objection tothis part of the lower, Court's 
decision is that the character of the game as ^ 


` one of skill or chance is not material under 


Act IIT of 1889, with which we are con- 
cerned, 

Section З (10) of that Act, dudes: which 
these proceedings are taken, renders liable 
any person found ina publie ое "gaming 
with instruments of gaming" and the 
question is what "gaming" ARE It has 
not been shown that the expression: can be 
interpreted, simply etymologically, as equiva- 
playing a game" In the Imperial 
Dictionary, it is defined as “to use cards or 
other instruments according to rules with a. 
view to win money or other things waged 
upon the issues of -the contest’; and in 
Murray's Dictionary (1901), as the action 
of "playing at games for stakes”. It is clear 
from these citations that the existence ofa 
stake, not the character of the game ав one 
of skill or chance, is regarded as constituting 
the distinetion between playing а game and 
gaming. And this is supported by legal 
authority. No doubt Wharton' s Law Lexicon 
defines "gaming" as "the act or.praetice of 
playing and following any game particularly 
those of chance”; and in the Indian cases 
already referred to and in English cases 
decided under 36 & 37 Vict. С. 38, 
section 3, for instance, Ridgeway v. F'randale 
(5), the presence of an element of chance 
was treated as material. But that was 
because of the explicit reference to it or to 
skill in the Statutes in question. The 
English cases moreover, such as Fielding 


4 


(3) 6 C. D. J. 708: 6 Cr. L. J. 421. 

(4) 23 Ind. Cas. 484; 14 Cr. L. J. 276. 

(8) (1892) 2 Q. B. “09; 61 L. J. M. О. 199; 67 L. т. 
818; 41 W. R: 128; 17 Cox C. C. 561; 56 J. P. 697. 


_ сазе and especially with 
character of an ordinary Hindu temple.. 


E 
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v. Turner (6) which were decided under 
17 & 18 Vict. О. 38, sect: on. 4, do not assist 
us, because they deal with "unlawful gam- 
ing.” We have, however, in an Indian case, 
Ram Pratap Nemani v. Emperor (7), in which 
the meaning of “gaming” рше, and simple 
was in guestion, its definition as “playing at 
any game for money, which is staked on the 
result of the ‘game, t.e., which is to be lost 
or won according to the success or failure of 
the person who has staked.” So also in 
Hari Singh v. Jadu Nandan Singh (2) where 
the distinction between gaming and betting 
was in question and the game had been 
held to be one of chance, Stephen, J. in- 
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. eidentally distinguished ' gaming! from mere 


card playing or racing, according as they 
were or were not accompanied by stakes or 
betting on the result. I respectfully adopt 
the view taken in these cases. 

The fact that the accused paid the- players 
after they had been successful and did not 
stake before they played, cannot affect his 
responsibility, since he induced them to play 
on an implicit. understanding that he would 
pay, if he lost. I must accordingly hold that 
„һе was found ‘gaming’ and convict him of 
an offence punishable under section 3 (10), 
Act III of 1889. The Public Prosecutor 


does not press for a substantial sentence. 


Accused will pay a fine of rupee one or will 
in default suffer one day’s simple imprison- 
ment. 


Sapastva Atyar, J.—I entirely agree 
with the judgment just now pronounced by 
my learned brother, though I add a few 
observations on the. points raised in the 
reference to the 


Section 3, clanse 10, of the Madras Towns 
Nuisance Act, IIL of 1889 provides penal- 
ties for “gaming with eards, dice, counters, 
money or other instruments of gaming in 
any publie street, road, thoroughfare or 
place of publie resort". 


In Webster's Dictionary revised in 1864, 
I find ' „ваше (У. i)? is given three’ mean- 
ings: 1. "To play at any sport or diver- 


(6) (1903) 1 K. B. 887; 72 L. J. K. B. 542; 89 L. 
T. 278; 51 W. R. 548: 67 J. P. 252; 20 Cox C. С. 581. 

(7) 16 Ind. Cas. 171; 89 © 968; 16 C. W. N. 858; 
16 O, L, J. 250; 13 Cr, L. J, 603. 


- to gamble”. 


- word ‘gaming’ 
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sion, 2. To play for a stake or prize; to 
use cards, dice, billiards or other instru- 
ments, according to certain rules with a 
view to win money or other thing waged 
upon the issue of the contest; 3. То prac- 
tise playing for money or some other stake; 
If the first definition is taken 
then “gaming” need not involve the idea 
of any stake or prize. But the English 
language is not a stationary language, and 
according to Murray’s Dictionary the word 
‘game’ when used as a verb seems always 
tə involve the idea of the winning or the 
losing of a stake or prize as a result of 
the game. I, therefore, take it that the 
in Act III of 1889 -is used 
in the sense of playing а game for a stake 
or а prize or for money ог other thing 
waged upon the issue of the game. 


Another question is whether the word 
game and its verbal grammatieal forms 
necessarily involve the idea of chance wholly 
ог to a larger extent than skill F do mot 
think that the question of chance or skill 
enters into the connotation of the verb. 

As regards the cases of Алтаї Khan ү 
Emperor (8) Hari Singh v. Kéng- Emperor (3) 
and similar cases, they seem to turn upon the 
language of Acts from the Operation of 
whose provisions games of “mere skill" 
are excluded. Hence they throw no useful 
light on the meaning of the word "gaming". 


In the present ease, the game in ques- 
tion is a modification of what is called the 
Ting game! and, as I said above, it is im- 
material whether һе game isa game of 
mere skill or whether itisa game of com- 
bined skill or chance, whichever  pre- 
dominating. Games of mere chance are com- 
paratively very few; even in a throw of dice, 
long practice might probably introduce an 
element of skill I am inelined to think 
on the evidence in this case that the game 
in question is more a game of chance 
than of skill. 

As regards the nature of the place, where 
the game in dispute was carried on, that 
is, whether it was a place of public resort, 
that phrase occars also in the Madras City 
Police Act, ЦІ of 1888, and it was held 


(8) 12 Ind. Саз. 988; 84 A. 96; 8 A. L. J. 1262; 19 ` 
Cr. L. J. 612. 
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in «Emperor v. Moonoosawmy (9) that a 
licensed arrack shop is, a place of public 
resort. And it has been also decided that 
an open space to which the public has 
Р а ç . . . 
easy access is a public place’ within the 
meaning of section’ 159 of the Indian 
Penal Code [see Hari Singh v. Jadu Nandan 


Singh (2)] ln High Ocurt Proceedings, 
5% August, 1879, No. 1140 (10) the 
entrance ' to а Hindu temple was de- 


cided to be a public place. I shall assume 
that the place in dispute in this case is 
part of the compound of'a Hindu temple, 
and not part ‘of ‘the street. Even so, I 
think 16 is a place of public resort though 
óther religionists might be excluded from 
its precincts, just asa mosque can be called 
a place of public worship though only 
Mussalmans are allowed to enter it to pray 
therein. ' It is not necessary, I think, that 
every member of the publie should have 
a right of access to a place in order to 
make it a place of- public resort. Most 
Hindu public temples do not allow entrance 
to members of the depressed classes, but 
they do not, in my opinion, fall out of the 
category of publie places and do not become 
private buildiags on that account. 


Appeal allowed; Accused convicted. 


(9) 2 Ind, Cas, 84; 33 M. 83; 6 M. L. T. 16; 9 Cr. 
L. T. 496. 
(10) 1 Weir, 68. 


CALCUTTA HIGH COURT. 
Criminat Reviston No. 879 or 1916, 
November 22, 1916. 
Present: — Mr. Justice Teunon and 
Mr. Justice Chaudhari. 

a KISHORE RAY-—AccusEp— 
PETITIONER 
versus 
EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 850, 
866, 867, 476, 404, 528 —Judgment written by officer 
while on leave, legality of-—District Magistrate, with- 
drawal to file of—Withdrawal of prosecution—Subse- 
quent proceedings under section 476, legality of. 

A judgment written and signed by a Magistrate 
who has proceeded on leave and „hàs ceased to 
exercise jurisdiction in the case is, in fact, no judg- 

ment at all. [p. 843, col. 1.] 

A District Magistrate, ignoring the judgment of a 
Joint Magistrate which was written and signed 
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while that officer was on leave, withdrew the case 
to his own file and permitted the Public Prosecutor 
to withdraw from the prosecution under section 494, 
Criminal Procedure Code. Thereafter he satisfied 
himself by enquiry that an offence was committed 
in respect of a document used as evidence in the 
case by the accused and directed his proseoution 
under section 476: 

Held, that as the proceedings did not terminate 
when the case was withdrawn to the file of the 
District Magistrate, the offence for which prosecution 
was directed was brought to his notice in the course 
of a judicial proceeding and he had jurisdiction to 
pass the order under section 476. [p. 843, col. 1.] 


Rule against the order of the District 
Magistrate, Rangpur. 


FACTS of the case &ppear from the 


. judgment. 


Babu Dasarathi Sanyal [with him Babu 
Sarat Chandra Roy Ohowdhuri (Junior)], for 
the Petitioner.—In view of the provisions 
of section 367, sub section (1), Criminal 
Procedure Code, the judgment written by 
Mr. Sells in Ceylon, when he was on leave, 
was of no legal force. 

The proeeedings, therefore, were left at 
the stage in which they were when the 
evidence only had been' recorded, and had 
not proceeded any further. That being so, 
the District Magistrate, after withdrawing 
the case to his own file, ought to have heard 
the case de novo and the order passed by 
him under section 476, Criminal Procedure 
Code, ona perusal of the evidence as recorded 
by Mr. Sells, was without jurisdiction. 
Moreover, the petitioner, being a big zemin- 
dar managing his estate through his 
officers, had no knowledge of the transac- 
tion in question and could not be held 
liable for the alleged forgery. No order, 
therefore, ought to have been passed for 
the prosecution of the petitioner, . 

Babu Santosh Kumar Basu, for the Crown, 
was not called upon to reply. | 

JUDGMENT.—This Rule is directed 
against an order of the District Magistrate 
of Rangpur directing the prosecution of 
the petitioner Chandra Kishore Roy on 
charges under sections 469, 471 and 474, 
Indian Penal Code. It appears that Chandra 
Kishore Roy was an accused. in a case 
under section 147, Indian Penal Code, and 
that in the course of the proceedings in 
that case before the Joint Magistrate of. 
Rangpur, Mr. Sells, a certain document, 
Exhibit H, was used in evidence on behalf 
of the accused, Mr, Sells having heard 
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the evidence in the case, it appears, proceed- 
ed on leave on the llth March 1916, 


without writing or pronouncing judgment. 
It further appears that on the 19th April 


following while still on leave he forwarded - 


to the District Magistrate of Rangpur what 
purported to bea judgment which he had 
written and signed on that date. The 
District Magistrate of Rangpur, forming the 
opinion that this so-called judgment was 
no judgment, transferred the case to his 
own file and proceeded to deal with it 
under the provisions of section 350, Criminal 
Procedure Code. Having examined the 
_ record, on the 3rd July, the District Magis- 
trate thought it proper ito ascede to an 
application made by the Public Prosecutor 
under section 494, Oriminal Procedure Code, 
and permitted that officer 'to withdraw 
from: that prosecution. 
having meanwhile examined the stamp- 
vendor who sold the stamp-paper on which 
the document was written, he formed the 
opinion that there were grounds for believing 
that the document was a forgery. Having 
further given the accused an opportunity of 
showing cause, the Magistrate on the date 
already mentioned made the order against 
which the present Rule is directed. 


It is conceded before us that the judg- 
ment, or the document which purports to 
be a judgment, written and signed by Mr, 
Sells when he had proceeded on leave and 


had ceased to exercise jurisdiction in the - 


case, is in fact : no judgment, and that, 
therefore, the case pending against the 
accused under section 147, Indian Penal 
Code, had not terminated. Tt follows that 
when Mr. Gupta transferred the case to his 
own file and proceeded to deal with 
it, the case was before him in his judicial 
capacity and the proceedings before him 
were judicial proceedings. That being 
so, it cannot be said that the offences as to 
which he has directed the prosecution of the, 
petitioner were not, within the words of 
section 476 of the Code, brought under his 
notice in the course of a judicial proceeding. 
We are, therefore, unable to hold that he 
had no jurisdiction to make the order in 
question and, therefore, the ground on which 
the Rule was issued fails. E 

It has further been argued before us 
that in fact the materials before the District 
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Magistrate were not-- sufficient -to` warrant 
the order now in question. But we are of 
opinion that the Magistrate has shown that 
he had sufficient grounds or reasons for the 
opinion that there were grounds for enquir- 
ing into the ‘offences as to which the 
prosecution has been directed. 

That being so, without seeking to say 
anything on the merits which at this stage, 
in our opinion, would be improper for us to 
do, we discharge this Rule. 

Rule discharged. 


MADRAS HIGH COURT. 
URIMINAL Revision Case No. 575 or 1916. 
Case Reverrep No. 81 or 1916. 
Oetober 13, 1916, 
Present:— Mr. Justice Oldfield and 
Mr. Justice Krishnan. 
MARGASAHAYA CHETTY-——COMPLAINANT 
PETITIONER 
067515 


GANDALA NADIABBA AND ANOTHEB— 


Acoussp—Opposits, PARTY. 
_ Criminal Procedure Code (Act Y of 1898), ss. 1 
cl. (2) (b), 250— Compensation, award “of— Case 
instituted on complaint’ meaning of—Charge by Police 
on complaint transmitted by a Village Magistrate, whether 
“case instituted on complaint"—'Magistrate', whether 
includes Village Magistrate. 

Under section 250, Criminal Procedure Code, a 
Magistrate can, when discharging an accused, order 
compensation to be paid to him by the person who 
gave information to a Village Magistrate, as ‘the 
result of which the prosecution was launched by the 
Police. (p.844, col. 2.] 

The fact that the information was transmitted by 
the Village Magistrate to the Police will not prevent 
the case from falling within the first part of the 
section. And the person whose information was tho 
whole foundation of the prosecution is the person 
against whom compensation may be awaided under 
the latter part of the section [p. 844, col. 2] 

The term “Magistrate”, in section 250 of the Code 
of Criminal Procedure, does not include a Villace 
Magistrate. [p. 845, col. 1.] ka 

King- Emperor v. Thammana Reddi, 25 М. 637; 9 
Weir 318; In re Arulanantham Pillai, 13 Ind. Cas, 
221; 22 M. L J. 138; (19:1) 2 M. W N. 558; 10 M. L. 
T. 550; 13 Cr L. J. 20, dissented from. 


Nachimuthu Chetty v. Muthusami Chetty, 24 Ing, 
Cas. 167: (1914) M. W. N.801; 15 Cr. L.J, 431; 21 
M, L. J. 37, followed. 4 
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Case referred for the orders of the High 
Covrt, under section 435 of the Criminal 
Procedure Code,.by the Sessions Judge, 
North Arcot, in his letter dated the 24th 
August 1916, 


Mr. E. R. Osborne (Public Prosecutor), 
for the Crown. : 

Mr. А. S. Vanku- Atyar, for the Oom- 
plainant, 
š ORDER. 


KRISHNAN, J.—This is a reference by the 
Acting Sessions Judge of North Arcot, which 
raises the question whether, under sec- 
tion 250 of the Code of Criminal Procedure, 
a Magistrate can, 
accused, order compensation to be paid 
to him by the person who gave informa- 
tion to the Village Magistrate, as the 
result of which the prosecution was 
launched. The facts, as stated in the order 
of reference, are that one Margasahaya 
Chetty made a written complaint, Exhibit B, 
to his Village Magistrate charging the 
accused with the offence of robbery, that he, 
the Magistrate, sent up his usual reports to 
the Police and to the 2nd class Magistrate, 
and that the accused were thereupon pro- 
secuted by the Police, but the Sub-Divisional 
Magistrate who tried them discharged them 
under section 253 of the Code of Criminal 
Procedure finding the charge against them 
to be false and vexatious and directed Marga- 
sahaya Chetty to pay a compensation of 
twenty-five rupees to each of the accused. 
The reference raises the question of the legal- 
ity of the order giving compensation. 

: We have heard the Vakil. for the com- 
plainant who argued that this was not a “case 
instituted by complainant as defired in the 
Code of Criminal Procedure” or upon 
information given to a Police Officer or to a 
Magistrate by his client and, therefore, 
section 250 of the Code of Criminal Pre- 
cedure did not apply. There are no doubt 
conflicting rulings in this High Court on the 
point. See hing-Emperor v. Thammana 
Reddi (1), In re Arulanantham Pillai (2) and 
Criminal Revision Case No. 627 of 1915 on the 
one hand and the case of Nachimuthu Oheity v. 


(1) 26 M. 667; 2 Weir, 318. 
(2) 13 Ind. Cas 221; 22 M. L. J.138 (1911) 2 M. 
W. N, 558; 10 M. L, Т. 650; 13 Cr. L. J. 29, 
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Muthusamt Chetty (3) on the other hand, I 
am inclined to think that the latest ruling on 
the point, viz., Nachimuthu Chetty v. Muthu- 
sami Ohetty (3), which holds that in circum- 
stances similar to those in this case the order 
of compensation is competent, is correct. 


The question has, no doubt, to be decided 
on the words of the section giving them 
their plain and natural meaning. But even 
so, if that language is considered carefully, 
it seems to me to cover the order in question. 
The present case was undoubtedly instituted 
upon information given to the Police and not 
by them of their own initiative suo motu. 
The fact that that information was trans- 
mitted to them by the Village Magistrate: 
cannot prevent the case from falling within 
the first part of the section. The only ques- 
tion then is whether Margasahaya- Chetty. 
сап Ыз held to be "the person upon whose 
complaint or information the accusation was 
made”, so thatthe order of compensation may 
be made against him under the latter part of 
the section. It seems to me that his in- 
formation was the whole foundation of the 
prosecution, and that there is no straining 
of the language in holding that the 
accusation was made on the information 
given by him to the Village Magistrate and 
was communicated by the Village Magistrate. 
to the Police as he was bound to do under 
section 45, clause (c), of the Code of Grimi- 
nal Procedure, the offeuce alleged being 
a non-bailable one. . In the present case the 
written complaint, Exhibit B, was itself handed 
over to the Police by the Village Magistrate. 
Though Tam not.prepared to go so far as 
my learned brother, Ayling, J., as to hold 
that the Full Bench decision in, Sessions 
Judge of Tinnevelly Division v. Sivan Chetty (4) 
is “conclusive on the matter", as that case 
was dealing with the construction of sec- 
tion 211 of the Indian Penal Code whose: 
language is not the same as that of sec- 
tion 250 of the Code of Criminal Procedure, 
l think the observations in the judgment 
of the majority аге very relevant here. The 
Village Magistrate thereby acted as an 
intermediary to pass on Margasahaya’s 


(8) 24 Ind. Cas. 167; (1914) M. W. N. 804; 27 M. L. 
J. 37; 15 Or 1. J. 481. 

(4) 1 Ind. Cas. 187; 32 M. 258; 5 М. L. T. 269; 9 
Cr. L. J. 170 (F. E); 
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complaint to higher constituted authorities, 
-as he was bound to do. If Margasahaya 
is not the person upon whose information 
the accusation was made, the only alternative 
is that the Village Magistrate should be 
held to be that person; no one has suggested 
that an order of compensation can be made 
against him; it will be absurd todo so. 


I, therefore, think that the order of 
‘compensation against Margasahaya is 
competent. As observed by Ayling, d. 
this view seams to be “in accordance 
‘with reason and equity and the true 


intention of the section.” 

I am respectfully of opinion that the case of 
Nachimuthu Chetty v. Muthusami Chetty 
(3) is correctly decided and I follow it. 
I desire, however, to guard myself against 
being understood as sharing in the doubts 

' of my learned brother Seshagiri Aiyar, J., 
that the term Magistrate in section 250 may 
include Village Magistrates, for section 
1, clause 2 (b), of the Code excludes its 
applicability to them. My learned brother 
also refers to certain transfer sections 
under which the High Conrt transfers 
cases from one Village Magistrate to 
another; it is not clear what these 
sections are, as the High Court acts under 
the Letters Patent section 29 and not 
under the Code in making such transfers. 
See Sevakolandai v. Ammayan (5). 

The learned Judges have referred to the 
earlier cases in their judgment in Nachimuthu 


‘Chetty v, Muthusami Chetty (8) and I 
agree їп their observations regarding 
them. It does not, therefore, seem necessary 


to refer the question to a Full Bench. 


. I would answer the reference that it was 


competent for the Sub-Divisional Magistrate 
to have passed the order of compensation as 
he did. The question whether оп the 
merits the order was justifiable is one 
for the Sessions Judge to decide. 
OLDFIELD, J.—I agree. 
Reference answered inthe affirmative, 


Y. R. P. 
(5) 26 M. 394 at p. 408; 2 Weir, 698. 
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CALCUTTA HIGH COURT. 
Canusan REWERENGE No. 78 or 1913. 
May 81, 1916. 
Present:—Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Sheepshanka. 
TAYABULLAH —CoxPLAINANT—PETITIONER 
versus 


EMPEROR-—Orrosrrg Parry 

Criminal Procedure Code (Act V of 1898), ss. 
157, 173, 195, 4T6—8Sanction for prosecution under s. 
211, Penal Code, for false charge made to Police 
— Penal Code (Act XLV of 1860), s. 211— Procedure. 

No sanction for prosecution is required under 
section 195 (1) (b), Criminal Procedure Code, in 
respect of a false charge made to the Police when it 
has nob been followed by a judicial investigation there- 
of by a Court, on the complainant insisting upon a 
judicial investigation after the Police has reported BS 
to the falsity of his complaint, [p. 846, col. 1.] 

Where upon a first information of an offence under 
section 379, Indian Penal Code, laid before the Police, 
the Police submitted a final report under section 173, 
Criminal Procedure Code, to the effectthat the case ap- 
peared to be false, whereupon the Magistrate ordered 
the complainant to prove his case (without the'com- 
plainant applying to the Magistrate to investigate 
into the matter) and after the examination of some 
witnesses declared the case to be maliciously false 
and sanctioned the prosecution of the complainant 
under section 211, Indian Penal Code: 

Held, that the order for sanction to prosecute was 
bad both under section 195 and section 476, Orima 
nal Procedure Code; [p. 846, col. 2.] 


that the procedure adopted by the Magistrate 
was not contemplated by law, as the report by 
Police was not under section 167, Criminal Pro- 
cedure Code, so as to entitle the Magistrate to 
proceed under section 169. [p 846, col. 2. .] 

Section 476, Criminal Procedure Code, must be 
read with section 195 and is consequently restricted 
by the limitations contained in clause (b) of that 
section. [p. 816, col. 2.1 


An order for prosecution under section 476 can- 
not be made where the alleged offence under section 
211, Indian Penal Code, has been committed not in 
Court, butin relation to a Police investigation and has 
not been brought to the notice of the Magistrate in 
the course of a , judicial proceeding. [p. 846, col. 2.] 


Criminal Reference by the Additional Ses- 
sions Judge, Sylhet, dated the 17th May 1916, 
against an order of the Sub-Divisional Officer, 
Sylhet, dated the 5th April 191€. . 


ORDER.—This is а reference under 
section 438, Criminal Procedure Code, by 
the Additional Sessions Judge of Sylhet. On 
the 17th January 1916, the petitioner laid a 


‘first information, under section 154, Criminal 


Procedure (ode, at Maulavi Bazar Police 
Station against Karam Shaikh and others and 
alleged that they had stolen his paddy and 
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had thereby committed a cognizable offence 
under section 879, Indian Penal Code. The 
Police investigated into’ the matter and on 
the 3lst January submitted a final report 
under section 173, to the effect that the case 
appeared to be false ‘and that there was no 
‘evidence for false prosecution. The Sub- 
Divisional Officer, on receipt of this report, 
passed an order on the 12th February in the 
following terms: "complainant to prove his 
'ease." It will be observed that the complainant 
had not applied to the Magistrate to investi- 
gate into the matter. On the 18th March 
the Magistrate examined four witnesses and 
ordered the Police “to adduce evidence 
on the 5th April to prove that the case was 
malicious.” On the day fixed, six more wit- 
messes were examined. The Magistrate then 
recorded the following order: "It is evident 
from their depositions that there is a party 
feeling in the village, but the witnesses 
examined by the complainant had suppressed 
it. The complainant has totally failed to prove 
his case. I declare the case to be maliciously 
false and dismiss it under.section 203. I 
sanction the prosecution of the complainant 
Tayabullah under section 211, Indian Penal 
Code.” The Sessions Judge has on the 
application.of Tayabullah recommended that 
the order beset aside. Itis plain that the 
order for sanction cannot be supported. 

No sanction was required in this case under 
section 195 (1) (b). A sanction is requisite 
in respect of .an offence under section 211, 
Indian Penal Code, only when such offence 
has been committed in ог in relation to any 
proceeding in any Court; no sanction is 
‘necessary when а false charge has been. made 
to the Police and has not been followed by a 
judicial investigation thereof by a Court: 
Karim Bukhsh v. Emperor (1); Bhimaraja 
Venkateswarulu v.  Moova Bapulu (2); 
Emperor v. Sheikh Ahmed (3). The posi- 
tion is different where, upon ihe Police 
report as to the falsity of the complaint, the 
complainant insists upon a judicial investiga- 
iion; if he does so he is deemed to have 
preferred a complaint to the Magistrate ;- if 
the Magistrate finds his case to be false, a 


sanction would be requisite under section 195 
(1) 74 P..L. В, 1905; 12 Р. В, 1905 Cr; 2 Or. L. J. 
66. ; 
(2) 15 Ind. Cas. 320; 18 Cr. L. J, 480. 
(3) 16 Ind. Саз, 994; 18 Or, L. J. 578; 6 Bur. L, T. 
129. 
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(1) (5), as the offence may be said to have been 
committed in a proceeding in a Court : Queen- 
Empress v. Sham Lall (4); Jogendra 
Lall Muketjee v. Babu Ballabh Hor (5); 
Queen-Empress v. Sheikh Beart (6). In 
ihe case before us, the petitioner néver 
applied to the Magistrate for investigation; 
he did not impugn the correctness of the 
Police report nor did he pray that the persons 
accused by him might be brought to trial. He 
was never examined on oath by the Magistrate; 
he cannot by any stretch of language: be 
deemed to have made a "complaint" under 
section 4 (h), and it is difficultto understand 
what the Magistrate meant when he dismissed 
the case under section 203. 16 is. thus clear 
that the order for sanction to prosecute 1s bad, 
if-it be deemed to have been granted under 
section 195, The order із equally bad, if we 
.hold that the Magistrate has inaccurately’ 
expressed himself and that what he really 
intended was to make an order under section 
476 (1). -In the first place, as pointed out in 
Dharmdas Kawar v. Emperor (7) and 
Jadunandan Singh v. Emperor (8), sec- 
tion 476 must be read with section 
195 and is consequently restricted by 
the limitations contained in clause (b) of that 
‘section. An order for prosecution under 
section 476 cannot thus be made where the 
alleged offence under section 211 has been 
committed, not in Court, but in relation to a 
Police investigation. In the second place, a 
Court is competent to take action under 
section 476, only when the alleged offence 
has been committed before ib or brought 
under its noticein the course of a judicial 
proceeding. Here the alleged offence was 
not committed in Court; nor was it brought 
to the notice of the Magistrate in the course 
of a judicial proceeding. The report by the 
Police was not under section 157, so as to 
entitle the Magistrate to "proceed under 
section 159; the procedure he adopted is not 
contemplated by the Code; Mould Durzi v. 


Ngurangi Lall (9). There was thus no judicial 
(4) 14 C. 707; 12 Ind. Jur. 66; 7 Ind. Dec, (N. s.) 


469 (F. В.) РА 
. (8) 2 0. L. J. 228; 83 O. 1; 10 C. W. N. 158; 2 Or. 
L. J. 618. 

KO 2 М. 232; 2 Weir, 181; 8 Ind. Dec. (x. s.) 214 
(7) 7 O. L. J. 378; 12 0. W. N. 676; 7 Cr. L. J. 340. 
(8) 4Ind. Cas. 710; 10 C. L.J. 564 14 ©. W. N, 

330; 37 C. 250; 11 Or. L, J. 37. 
(8) 40. W. N. 851, 
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proceeding before him, and he could not 
consequently have taken action under section 
476. It follows accordingly that his order 
cannot be sustained, either under section 195 
or under section 476. We must, therefore, 
accept the recommendation of the Sessions 
Judge and set aside the order of the 5th 
April 1916. 


— 


Order set aside. 


. MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 368 or 1916. 
September 27, 1916. 
Present: —Mr. Justice Oldfield and 
Mr. Justice Krishnan. 
, In re ANIPE PALLADU—Accussp— 


APPELLANT. 

Criminal Procedure Code (Act V of 1898), ss. 274, 
276, 279, 587—Jury, trial by — Constitution of Court — 
Selection of Jurors from persons in Court, not by lot — 
Irregular ify— Waiver of objection by accused—Defect 
cured under section 587—Charge by Judge ~Omission 
to remark on Village Magistrate's failure to send first 
occurrence report to Police—Misdirection. 

Section 279, clause (2), of the Criminal Procedure 
Code, indicates that the manner of choosing by lot 
provided by section 276 applies only to Jurors atiend. 
ing in obedience to summons, and not to persons 
chosen from those present in Court. [p. 847, col. 2; 
р. 848, col. 1.] 

Bradshaw v. Emperor, 9 Ind. Cas. 278; 88 A. 385; 8 
A. L, J. 185; 12 Cr. L. J. 46, dissented from. 

Mavsing Bechar v. Emperor, 2 Ind. Сав. 480; 33 В. 
423; 11 Bom. L. R. 850; 10 Cr. L. J. 30, referred to. 

The defect, if any, caused by not selecting Jurymen 
by lot in a Sessions case triable by Jury ia curable by 
the application of section 537, Criminal Procedure 
Code, and, in any event, the accused’s failure to 
make timely use of the safeguards provided by law, 
the rights of challenge and objectioo, is a bar to his 
relying on the improper constitution of the Court in 
the stage of appeal. [p. 847, col. 2; p. 448, col. 1.] 

The Judge's omission to refer, in his charge, to the 
failure of the Village Magistrate to rend the first 
occurrence report to the Police orthe Magistrate will 
not amount to a misdirection, where it did not pre- 
judice the accused by reason of other independent 
evidence, or mislead the Jury on any material point, 
Lp. 848, cols. 1 & 2.] 


Appeal against the order of the Court 
of Session, Godavery at Rajahmundry, in 
Case No. ? of the Calendar for 1916. 

Mr. б. Venkatramiah, for the Appellant. 

The Public Prosecutor, for the Crown. 


JUDGMENT. 
OLDFIELD, J.— The first argument in appeal 
is based on the following faetsi— On the 
day of the trial a suffieient number of 
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Jurors summoned under section 326 of the 
Code of Criminal Procedure was not present. 
The Sessions Judge, therefore, made up the 
Jury, which tried the accused, by election 
from the persons present in Court, choosing 
from them, according to · the accused’s 
Vakil, the whole, and according to the 
Public Prosecutor, part of the requisite 
number. It is not alleged that the accused 
made any objection to this course during 
the trial. It is urged that the trial is 
bad, because the Court was improperly 
constituted, since the Jury was not chosen 
by lot, as section 276 of the Code of 
Criminal Procedure requires. 

The Sessions Judge was entitled in the 
circumstances to choose Jurors from the 
persons present in Court under section 
276, proviso 2. It is argued, however, that 
even so, he was bound to choose them by 
lot with reference tc the main provision 
of the section. That provision, however, 
insists on choice by lot only from the 
summoned Jurors; and it is clear that it 
must be diffcult, if ndot impossible, to 
choose by that method, when choice 
from the persons present, whose number and 
identity is unknown, is in question. For 
it would always be open to the Orown or 
the accused, if the result of the trial-were 
unsatisfactory, to claim a new trial on 
the ground that the name of some person, 
alleged to have been present, had not 
been included in’ the lots drawn and it 
would be most diffieult to verify such an 
allegation. I must respectfully dissent from 
the decision in Bradshaw v. . Emperor (1), 
in which it was held that, only ‘three 
qualified Jurors being present, their inclusion 
in a Jury of five without their names being 
drawn, and when the drawing by lot could 
have made no difference to their-inclusion, 
vitiated the constitution of the Court. I 
am further unable to follow that decision, 
in so far as it decided that the defect in 
procedure could not be cured by the 
application of section 537. That section 
was applied in a somewhat similar case in 
Mavsing Bechar v. Emperor (2) and in view of 


(1) 9 Ind. Cas. 278; 83 A. 385;.8 A, L, J, 189; 12 
Or. L, J. 46. 

(2) 2 Ind. Cas. 480; 38 B. 423; 11 Bom. І, R 350; 
10 Cr. L, J, 30. 


. 


. accused had. ample opportunity to 
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its provisions and those cf section 536, I 
think that the accused’s failure to make 
timely use of the safeguards provided by 
the law, the rights of challenge and 
objection, debars him in any case from 
relying on this ground of appeal. 

It is пелі urged that the charge was 
defective in various respects. The majority 
of the objections to it consist in allegations 
that particular passages of it were unduly 
dogmatic and dictatorial. I do not think 
that they were so; and the fact that all 
but one of the accused were acquitted goes 
far to negative the suggestion. There 
remains the fact that the failure of the 
Village Magistrate to send reports to the 
Police and Magistrate was referred to in 
the charge with reference not to the case 
of all the accused or of the first accused, 
the appellant, but to that of the accused 
Nos. 2 to 8 who were acquitted. I do not 
think that this amounted to misdirection or 
was calculated to mislead the Jury on any 
material point. For, the case against the 
first accused, who was arrested before the 
Village Magistrate’s arrival, was affected 
only in an insignificant degree, if at all, 
by the latter’s failure to report, since such 
failure could not affect the evidence as to 
the disputed point with reference to him, 
the place where he was arrested. In these 
circumstances I hold that there was no 
misdirection and dismiss the appeal. 


KRISHNAN, J.—The first objection taken 
by the appellant is that the Court was 
not properly constituted as the Jurymen 
were not chasen by’ lot under section 27 of 
the Code of Criminal Procedure but by the 
Judge himself, The Jadge acted under the 


‘clause second of section 276 and chose some or 


all of the jurymen from those present in Court. 
Section 276 does not say that the persons 
chosen under the second clause should be 
chosen by lot, that method applying in 
terms only to persons summoned as Jury- 
men, Section 279, clause (2), indicates 
that the manner of choosing by lot provided 
by section 276 applies only to Jurors 
attending in obedience to summons, and 
not to persons chosen from those present 
in ‘Court. Moreover, under section 277 the 
object 
to any Juror on any of-the grounds mentioned 
in section 278. Instead of so objecting, 
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he expressly waived all objections and 
consented to be tried by the Jurymen 


selected. In these circumstances-eyen if 
there was any error in the choice of the 
Jurymen, he cannot be permitted to raise 


' the objection now, particularly as no preju- 


dice has been shown. Any objection under 
section 277, if taken at the proper time, 
would have been decided by the Sessions 
Court and its decision would have been 
final under section 279. The case of Bradshaw 
v. Emperor (1) is clearly distinguish- 
able. There, in the first place, the number 
of Jurymen were only three, when there 
should have been five according to the 
notification referred to. This is a funda- 
mental ‘objection which does not exist 
in the present case. In the second place, 
the Jurymen in that case were chosen 
from the persons summoned. I think the 
objection fails on both the grounds stated 
above and I agree in disallowing it, 

The learned Vakil for the appellant has 
mainly relied on what he says is a 
misdirection at the end of paragraph 6 of 
the lower Court's judgment aud on the 
omission of the Judge to point out that 
no report was sent by the Village Magis: 
trate to the Sub-Magistrate, in the case 
of the appellant as well. Taking the 
whole charge to the Jury I am satisfied 
that even if we assume that the points 
referred to are sueh as fall under section 


537, clause (d), they have not in fact 
occasioned any failure of justice. 
The sentence is not excessive. I agree, 


therefore, in dismissing the appeal. 


Appeal dismissed, ` 


V. R, P. 
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CALCUTTA HIGH COURT. 
Ошикат, Revgrence No. 83 or 1916. 

; June 9, 1916. 
Present:—Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Sheepshanks. . 
JAYKRISHNA SAMANTA anD ANOTHER— 
Accospn— Аррілсамтз 
versus 
EMPEROR~— Бкзрохрюкт. 

Penal Code (Act XLV of 1860), ss. 95, 504— 
Insult, when criminally puntshable—Breach of peace, 
effect of. 

It is not every intentional insulé which is crimi. 
nally punishable under section 504, Indidn Penal 
Code; it must be shown that the accused intended, or 
knew it to be likely, that provocation (by the ingult) 
would cause the person insnlted to break the public 
Ne or бо commit some other offence. Cp. 850, col, 
1. 
The Jaw makes punishable an insulting provocation 
which under ordinary circumstances would cause a 
breach of the peace to be committed, oven though in 
the particular caso the person insulted does not 
commit a breach of the peace. [p. +50, col, т] 

Where the accused were convicted under section 
504, Indian Penal Code, for having said in an in- 
solent tone toa Deputy Magistra te,upou his expressing 
an unfavourable opinion at a local inquiry held by 
him into an application made by them and other 
residenis of a village for funds to enable them to 
dig a well, “then, why do you make an enguiry, go 
away quietly:” 

Held, that in the particular circumstances of the 
case the conviction was bad in law and that the 
provisions of section 95, Indian Penal Code, com- 
pletely covered the case. [p. 850, col 1.] 

Criminal reference under section 438 
of the Code of Criminal Procedure by the 
Sessions Judge, Bankura, dated the 30th 
May 1916, against an order of the Deputy 
Magistrate, Bankura, dated the 215% March 
1916. 


JUDGMENT.— This is 2 reference under 
section 43», Criminal Procedure Code, made 
by the Sessions Judge of Bankura at the 
instance of two persons who have been 
convicted by the Deputy Magistrate of 
Bankura under section 504, Indian Penul Code. 


It appears that an application was made 
by the residents of village Chhatarkanali 
to the District Magistrate and Collector 
for funds to enable them to dig a well, 
On the 26th February 1916,  Maulavi 
Áhammad the Deputy Magistrate proceeded 
to the locality. to enquire into the matter. 
lie was respeotfully received on arrival and 
was given a chair. In the course of the 
diseussion which followed, he observed to 
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some of the people gathered round him 
that as it would take 6 weeks to excavate 
a well, the drought would be over by that 
time. To this Jaykrishna Samanta, one 
of the accused, answered that it would 
take only 10 days and added that he was 
a Р. W. D. contractor at Ranchi, The 
Deputy Magistrate says that this was said 
in a "loud, excited and angry tone”, in 
fact, that the tone appeared to him to 
be “insolent.” The discussion, however, 
proceeded, and the Deputy Magistrate later 
on observed that as some of the residents 
were well-to-do, they must make the well 
themselves, At this the two accused said, 
“abe keno enquiry korcho chup kore thako chole 
Jao.” This is not very good Bengali, and the 
word ‘Thako’ is obviously unmeaning in this 


context. The whole may be translated as 
follows: “Then. why do you make an 
enquiry, go away quietly.” The Deputy 


Magistrate says that he felt insulted and 


provoked by this; so, a week later, he 
preferred a complaint against the two 
persons before Mr. H. D. Mallik, the 


Sub-Divisional Offiser, who directed the 
prosecution of Jaykrishna Samanta and 
Nagendranath Sao under section 504, 
Indian Penal Code. They were summarily 
tried by another Deputy “Magistrate Mr, 
L. B. Das, who convicted ithsm and 
sentenced them to pay a fine of Rs. 75 
each, on default to suffer rigorous imprison- 
ment for one month. The Sessions Judge 
has recommended that the convictions and 
sentences bə set aside, He adds that the 
petitioners bave offered to build the well 
with Rs. 150 and have said that they 
the District 


intended no discourtesy; 3 
Magistrate is fully satisfied with this 
amende. We are of opinion that the cone 
viction cannot be sustained, 

Section 504 provides that whoever 
intentionally insults ond thereby gives 


provocation to any person, intending .or 
knowing it to ba likely that such 
provocation will cause him to break the 
public peace or to commit any other 
offence, shall be punished with imprisonment 
or with fine or with both. The ingredients 
essential for a conviction under section 
504 are consequently three-fold, first, inten- 
tional insult, secondly, provocation there- 
from, aad, thirdly, intention that such 
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provocation should. cause, or knowledge that 
such -provocation was likely to cause, the 
person во. insulted to break the public 
péüce - ог · to commit any other offence. 
The term "insult? signifies, as stated in 
the Oxford Dictionary, "to treat with 
offensive disrespect, to offer indignity to.” 
Such - -insult may be inferred -not merely 
from the words used, but also from the 
tone and manner in which the words are 
spoken. Assume that the rudeness in this 
ease amounted to an insult; was it 
intentional, that is, done on purpose? It is 
difficult to see why the accused should have, 
on purpose, ‘offered an insult to the Deputy 
Magistrate. They were obvionsly irritated 
at his attitude, and their disappointment was 
probably keen when they realised that 
Government aid would not be recommended. 
In the next place it is not every intentional 
insult which is criminally punishable; it must 
be shown that the accused intended or knew 
it to be likely that the ‘provocation would 
cause the Deputy Magistrate to break the 
public peace or to commit some other offence, 
Though the Deputy Magistrate in his 
evidence states that he felt provoked, he does 
nobsay thatthe provocation was of such a 
degree as was likely to lead toa breach of 
the peace. No doubt, the law makes punish- 
able an insulting provecation which under 
ordinary circumstances would cause a breach 
of the peace to be committed, even though 
in the particular ease the person insulted 
does not commit a breach of the peace; but 
we are not able to hold that the rudeness on 
he part of the accused, such as it was, was 
sither intended by them to lead to a breach of 
the peace or was known to them to be likely 
to lead to such breach or to the commission of 
some criminal act. In our opinion, the 
elements necessary to sustain a conviction 
under section 504 have not been established. 
We are also of opinion that the salutory 
provisions of section 95, which, according 
to Stephen (History of Criminal Law, Vol. 
III, 307) might well be adopted even in the 
Law of England, completely covers the 
_present case. 

We accordingly accept the recommendation 
of the Sessions Judge, set aside the convie- 
tions and sentences and direct that the fines, 
if paid, be refunded. 

Order set aside. 
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PUNJAB CHIEF COURT. | 
CRIMINAL ÁPPEAL No. 733 or 1915. 
March 22, 1916. 
Present:—Sir Donald Johnstone, Кт.; Chief 
Judge, and Mr. Justice Seott-Smith. 
EMPEROR тнвопвн JIWAN LAL— 
CompLalNANT—APPELLANT 


versus 
Musammat SOMA alias BINDRU ano 


OTEERS— RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 90, 361—Kid- 
napping, essence of —Minor’ s consent immaterial— 
Consent given on misrepresentation of fact, effect of — 
Misrepresentation ‘as to intention—Bvidence Act G of 
1872’, s. 8. 

The essence of the offence of kidnapping is the 
taking of the minor out of the keeping of the 
Pl without the guardian’s consent. [p. 852, cols. 
1&2. Я 

Queen v. Ámgad Bugeah, 2 W. R, 61 Cr; Queen v. 
Bhungee Aheer, 2 W. В. 5 Or.; Queen v. Koordan Singh, 
8 W. R. 15 Ov. Queen v Sootee, 7 W. R 86 Ог Queen 
v. Musammat Oozeerun, | W. R.62 Cr; Nga Te Hla 
v. King-Emperor, T Or. L. J. 210; U. В. R. (1907) 8rd 
Qr. 11 Cr; 14 Bur. L. R. 262; Fateh Din v Emperor, 
4 P. R. ' 902 Cr.; 21 P. L, R. 1902 (F. B.), referred to: 

If the other elements of the offence are present, 
the mere fact that the minor is a consenting party is 
quite immaterial. [p. 852, col. 2.] 

A consent given ona misrepresentation of fact is 
one given under a misconception of fact within the 
ae of section 90, Indian Penal Code. (p. 854, 
691, 2 

Jaladu N , In ve, 22 Ind. Cas. 168; 36 M. 453; 15 Or, 
L. J. 24, referred to. 

A misrepresentation as to the intention of a person 
(in stating the purpose for which the consent is 
asked) is a misrep-osentation of "fact" within the 
meaning of section 3 of the Evidence Aot. [р. 854, 
col. 2.] 


Appeal from the order of the Magistrate, 
lst class, Kangra, exercising enhanced 
powers under section 30 of the Criminal 
Procedure Code, dated the 22nd April 1915, 
acquitting the respondents. 

Mr. Broadway (Additional 
Advocate), for the Crown. 

Mr. B. Bevan Petman and Bakhshi 
Ohand, for the Complainant-Appellant. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondents. 


JUDGMENT.—This is an appeal’ by the 
Local Government from the order of a Ist 
class Magistrate invested with powers under 
section 30 of the Criminal Procedure Code 
acquitting four persons, Musammat Soma, 
Daya Ram, Bhag Mal and Musammat Mansa, 
of offences under section 366 and sections. 
366, 109, Indian Penal Code. 
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“One Lachman was also tried by the Magis- 
trate, but was discharged, and Mr. Broadway 
as Counsel for the Crown explained that the 
appeal had been filed against him by mis- 
take. 


. The facts are given in full detail in the 
judgment of the Magistrate. The case 
for the prosecution is that Musammat Saras- 
wati or Sarasti aged about 14 years and 10 
months and her three younger sisters, daugh- 
ters of Lala Sundar Lal, Pleader, deceased, 
of Simla, were living at Garli in the Kangra 


District under the guardianship of Hira,- 


Р. W. No. 4, their great uncle, that on 
16th November 1914 Musammat Soma with 
the consent of Hira took Musammat Sarasti 
and Musammat Lilawati,a younger sister, 
away from Garli to pay a visit at the 
house of Ganga, maternal grandfather of the 
girls, at Paragpur, that Musammat Bhag- 
wanti, another sister, had preceded them 
there, that on Saturday the 2186 November 
Musammat Soma with the consent of 
Musammat Kujan, P. W. No. 3, the second 
wife of Ganga, took the three girls away 
ostensibly to pay a visit to the temple at 
Jawale. Mukhi, that on the way they halted 
for the night in a kutzya some 3 miles distant 
from Paragpur (see the plan Exhibit P. L.), 
that there they were met by Daya Ram, 
Bhag Mal and Musammat Mansa, and 
‘Musammat Sarasti was forced into marry- 
“ing Daya Ram. After the marriage the 
-girls were all taken to the house of Daya 
-Ram and Bhag Mal at Nagrota where some 
furthér ceremonies were performed, and on 
the 22nd November Daya Ram and others 
took Musammat Sarasti to Jawala Mukhi 
where at the Police Station the marriage 
was reported. As they were returning from 
Jawala Mukhi they met a party inoluding 
Hira and Jiwan Lal, P. W. No. 7; Musam- 
‘mat Sarasti and her sister. Musammat 
- Bhagwanti who was with her at once 
joined the latter, and both parties returned 
to the Police Station at Jawala Mukhi where 
further reports were recorded. On the 
24th November Musammat Sarasti’s state- 
ment was recorded by the Tahsildar, and a 
Police enquiry followed which ended in the 
trial of the four respondents and Lachman 
with the result already stated. 
` The Magistrate found— 

1. That Musammat Sarasti was under 
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15 years of age at the time of the alleged 
offence. 

2. That she was living under the guardian: 
ship of Hira. 

3. That she was taken by Musammat 
Soma from the house of Ganga at Paragpur ` 
to the kutiya where Daya Ram, Bhag Mal 
and Musammat Mansa met them. 

4. That she was there married to Daya 
Ram with her consent, the whole thing 
having been arranged ° ‘with her collusion and 
in consultation with her.” 

5. That Hira was not present at 
marriage and bad nothing to do with it. 

On these findings the Magistrate held that 
the accused persons were not. guilty of any. 
offence, all that they did having been “to aid 
and abet Musammat Sarasti in carrying out 
her own marriage.” In other words, the 
Magistrate held that the accused had com- 
mitted no offence as anything done by them 
was done with the consent of Musammat 
Sarasti. 

In appeal Mr. Broadway urges that on 
these findings the accused ought to have 
been convicted, the consent of the minor 
being wholly immaterial ina case of kid- 
napping. He also disputes the finding of 
the Magistrate that Musammat Sarasti 
herself arranged the marriage or consented 
to it. 

Mr. Shafi for the defence disputes the 
findings of the Magistrate Nos. 1 and 5; he 
urges that itis not proved that the giil 
was under 16 years of age аё the time of 
the occurrence, and that Hira was present 
and consented to the marriage. He further 
urges that on the facts as found his clients 
have not committed any offence. . 

The main points which we have to consider 
are— 


1. "Whether the girl was under 16 years 
of age ab the time of the alleged offence. 

- 2. Whether the lower Court’s view of 
the law is correst. 

3. Whether Hira was 
marriage. 

4, Whether 
willing party. 

As to the first point we have carefully 
considered the evidence on-the record and 
have no hesitation in agreeing with the 
Magistrate that Musammat Sarasti was born 
about the 13th January 1900 and was, 


the 


present at the 


the “girl herself was a 
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therefore, about 14 years and 10 months 
old in November 1914. Lala Mohan Lal, 
Lala Jai Daland Hira, P. Ws. Nos. 1, 2 
and 7, are the witnesses who depose to.her 
age. The first two are Pleaders practising at 
Simla and are very respectable gentlemen 
whom "we see no reason for disbelieving. 

They were  fellow-students of Lala 
Sundar Lal in the Government College, and 
it was during the time they were studying 
there that Musammai Sarasti was born. 
Lala Jai Lal has given very convincing 
reasons for remembering the approximate 
date of birth. A daughter was born to 
him about 10 days previously, see Exhibit 
PO, and the friends gave the same name 
to both the girls. At the time of the Pro- 
bate proceedings relating to Sundar Lal's 
Will, Lala Mohan Lal gave the age of the 
eldest daughter of Sundar Lalas ll years, 
and this agrees with the evidence now 
given as to her age. At that time there 
was no dispute about ihe age and Mohan 
Lal had no reason for understating it. 

Musammat Sarastiis said to have been 
born in her maternal grandfather’s house 
ab Paragpur, and Mr. Shafi has laid stress 
ou the absence in the register of births 
of Police Station Jawala Mukhi of any 
mention of the birth of a daughter to 
Sundar Lal in or about January 1900. 
The absence of such an entry may be 
due to an omission by the  chaukidar to 
report the birth; it certainly does not prove 
ibat no such birth took place ard by no 
means can outweigh the very reliable posi- 
tive evidence of P. Ws. Nos. l and 2. 

According to the defence the girl was 
‘born at Garli, and a copy of an entry show- 
ing the birth of a daughter to one Sandar 
of that village in 1896 has been put in 
evidence, but there is no proof that that 
entry refers to Sundar Lal deceased, father 
of Musammat Sarasti. 

Coming io the second point the defini- 
iion of the offenee of kidnapping as given 
in section 361 of the Indian Penal Code is 
as follows:— . 

“Whoever takes or entices any minor 
es Z... under 16 years of age if a female 
Lab eee out of the keeping of the lawful 
guardian of such mimnor............ without the 
eonsent of such guardian, is said to kidnap 
such minor...... from lawful guardianship." 
Jt will be observed that tho essence of the 
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offence is the taking of the minor out of the 
keeping of the guardian without the guar- 
dian’s consent, Nothing is said in the section 
about the consent of the minor, and such 
consent is wholly immateriaJ, see the 
Criminal Law of India by Mayne, 4th 
Edition, page 571, and the following author- 
ities: Queen v. Bhunges Ahur (1), Queen v. 
Amgad Bugeah (2), Queen v. Koordan Singh 
(3), Queen v. Sookee (4), Queen v. Musam- 
mat Oozeerun (5), Nga Te Hla v. King- Emperor 
(6) and Fateh Din v. Emperor (7). We hold, 
therefore, that if the other elements of the 
offence are present, the mere fact that the girl 
herself was a consenting party is quite 
immaterial, | 

We now come to the #ит@ point, namely, 
whether Hira himself arranged and was 
present at the marriage. 

On the side of the prosecution we live 
the positive evidence of Musanmat Sarasti, of 
her sister Musammat Bhagwanti and of 


‘Hira himself that the latter had nothing to 


do with the marriage and was not present at 
it. 

On the side of the defence a number of 
wilnesses have been produced, who say Hira 
was present at the marriage and gave the girl 
away. 16 із obvious that the witnesses on 
one side or the other have perjured them- 
selves, 


Mr. Shafi has addressed lengthy and 
elaborate arguments to us with the object’ 
of shewing that Hira’s conduct and all the 
circumstances of the case make it prima facie 
probable that he was a party to the marriage. 
Musammat Sarasti had sbortly before, the 
occurrence been betrothed to one Mehr 
Chand, who had already lost twa wives, and 
the marriage was to have taken - place 
on the 29th November 1914; the Exhibits 
DA and DB shew that the betrothal had 
taken place, and DA, which was written 
by Hira, shews that he knew all about it. 
Mehr Chand is through his, deceased wives 
eonneeted with Lala Mohan Lal, one of the 
executors of Lala Sundar Lal's Will who had 


(1) 2 W. R. 5 Cr, 

(2) 2 W. R. 61 Cr. 

(3) 3 W. R. 15 Cr. 

(4) 7 W. R. 36 Cr. a 

(6) 7 W. R. 62 Cr 

(6) 7 Cr. L. J. 210; U. B. R. 1907, ard Qr. ll Cry 


14 Bur. L В. 262, 
(7) 4 P. R. 102 Cr; 21 P. L. R. 1902 (Y. BJ).- 
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to be consulted about the betrothals and 
.marriages of testator’s daughters. Mr. Shafi 
has laboured to shew that the betrothal of 
the girl to Mehr Chand was effected by Lila 
.Mohan Lal and Lala Jiwan Lal and was 
distasteful to Hira and Musammat Sarasti. 
We can find nothing on the record to support 
„the theory that Hira objected to the proposed 
match. There is nothing in post card 
Exhibit DA `of 2nd November 1914, which 
was written by Hira, which lends any support 
to such a theory. On the contrary the 
existence of this post card militates against 
“the allegation of Daya Ram that Hira 
married Musammat Sarasti to him. 

On the morning of Saturday the 21st 
November Hira sent a message by опе 
Sundaroo, P. W. No. 11, to Musammat 
-Sarasti and her sisters at Paragpur that they 
should return to his house; according to 
Sundaroo Musammat Sarasti said they would 
return that evening or at latest on the third 
day. Mr. Shafi urges that the probability 
is that they returned at once, and in support 
`of his contention refers to Harbansu, D. W. 
No. 22, who says he met them on the way. 
"What Coansel wishes us to hold is that the 
.girls returned to Hira on the Saturday, and 
that on the evening of that day he took 
Musammat Sarasti to Balar and gave her away 
in marriage to Daya Ram. This theory pre- 
supposes that’ Hira disapproved of the 
proposed marriage with Mehr Chand and 
for fear of unpleasantness married the girl 
ata place remote from Garli and Paragpur, 
instead of openly at his own house is Garli 
as one would expect. 

The strongest piece of evidence against 
the defence theory is the first report of the 
marriage which was made at the Jawala 
Mukhi Police Station by Daya Ram on the 
22nd November 1914; it is Exhibit PD. 
The gist of 16 isthat Hira betrothed Musam- 
mat Sarasti to some mar at Garli, but that 
she was not agreeable to the match and 
the previous day had sent for him to Balar 
and married him of her own free-will. 
Musammat Sarasti corroborated Daya Ram, 
giving the same reason for the marriage as 
he had done. 

Mr. Shafi explains this report by saying 
that Hira, though be had married Musammat 
Sarasti to Daya Ram, arranged with the latter 
that his part in the marriage should not 
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bə disclosed, аз he was afraid of having 


. unpleasantness with Mohan Tal and Jiwan 


Lal, who wanted the girl to ba married to 
Mehr Chand. He also says that so long 
as Hira said nothing in support of Jiwan 
Lals complaint against the accused persons, 
they kept faith with him and did not say 
that he himself had arranged the marriage. 

Now though Daya Ram and Musammat 
Sarasti might have agreed not to mention 
Hira’s name when reporting the marriage 
at the Police Station, we do not think they 
would have gone out of their way to say 
that Hira had wanted to marry the girl to 
some one else, and that in order to escape 
from that match the girl had sent for Daya 
Ram and married him. 

We also agrae with the Magistrate that 
when after Jiwan Mal had taken Musammat 
Sarasti and Musammat Bhagwanti away from 
Daya Ram and his party, and both parties 
went to Jawala Mukhi Police Station and made 
reports, Daya Ram would not then have 
kept quiet as to the part played by Hira 
in the marriage. Jiwan Lal was accusing 
him and other members of his family of 
kidnapping a girl under 16 years of age 
and of getting her married. against her 
will. Hira was one of Jiwan Lals party when 
they met Daya Ram, Bhag Mal and the 
girls returning from Jawala Mukhi. 

Daya Ram complained that the members 
ofthe other party had threatened him and 
used force, but he said not a word about 
Hira having given the girl to him in marriage; 
if he had said this and been able to 
prove it, 16 would have bsen a complete 
answer to Jiwan Lal's complaint. 

We have perused the Police diaries and 
can find nothing in them in support of the 
allegation that Hira arranged and was present 
at the marriage. A number of the persons 
who have given evidence for the defence 
were examined by the Police during the 


‘investigation, but neitherany of them or of 


the accused ever appear to have suggested 
such a thing. 

We are notat all -impressed with Me, 
Shafi's argument that because on arrival at 
Jawala Makhi it was Jiwan Lal alone who 
went and made the report, itis, therefore, 
clear that Hira was not willing to support 
him. Hira is an oli man of 68; Jiwan Lil 
is only 39 ant one of tha өхэзціогз ai 
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‘Sundar Lal’s Will. He probably took the 
leading part and we cannot see anything 
suspicious in the fact that on arrival at 
Jawala Mukhi late at night Hira and 
Musammat Sarasti, who must have been 
very much fatigued, did not go tothe Police 
Station. 

When Hira first heard the rumour of the 
marriage at Garli he hastened to Paragpur. 
He says he found women weeping in the 
house of Ganga, so did not make any 
enquiries, but went at once to consult 
with Jiwan Lal. Mr. Shafi says that his 
natural course would have been to make 


enquiries first at Ganga’s house if the 
marriage had really taken place without 
his knowledge and consent. We, however, 


see nothing suspicious іп Hira’s going to 
Jiwan Lal and consulting him as to the pro- 
per course to pursue. 

We have considered the point very care- 
fully and we have no hesitation in holding 
that Hira was not present at the marriage 
and did not consent to it and knew nothing 
about it until the day after. 

The defence witnesses who say that Hira 
was at the marriage are, in our opinion, 
‘lying. 4 

The question whether the girl herself 
consented to the marriage is not very 
important having regard to the view we 
take of the law, but a more lenient view 
might be taken of the conduct of the accused 
if the girl herself arranged the marriage 
or consented to it. We are unable to 

accept the Magistrate’s conclusion that tbe 
"whole affair was carried out with the collu- 
sion and in consultation with Musammat 
“Sarasti, and all that the accused did was 
to aid and abet her in arranging and 
‘carrying out her own marriage. It is prima 
facie very improbable that a girl under 15 
‘years of age, who is not alleged “to be 
unduly developed, should have behaved in 
the way suggested. She had recently been 
betrothed to Mehr Chand and though he 
had already lost two wives, we see no reason 
to suppose ‘that the girl was averse to 
marrying ‘him. Moreover, the theory put 
forward by the Magistrate goes a good 
way beyond’ what the accused themselves 
said, namely, that Hira arranged the 
marriage and gave away the bride. The 
evidence that the girl was a consenting 
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party to the marriage is that of persons who 
have, in our opinion, -perjured themselves 
by saying that Hira was present, and we, 
therefore, do not consider it to be entitled 
to any credit. Thereis certainly the state- 
ment made by the girl the next day at 
the Jawala Mukhi Police Station that she 
had married Daya Ram of her own free-will, 
but а young girl in her position | could 
easily, we think, have been persuaded by 
that time to accept what appeared to be 
inevitable and to make the best of it. We 
see no reason why we should not believe 
the evidence of Musammat Sarasti and 
liusammat Bhagwanti according to whom 
the marriage was a surprise, though they 


-may have exaggerated as to the resistance 


offered by the former. 

We hold then that Mwusammat Sarasti 
was not a consenting party to the marriage, 
though afterwards she may have become 
resigned and accepted the accomplished 
fact. 


Mr. Shafi’s final argument was something 
as follows. The girls lefs Hira’s house at 
Garli to visit their grandfather at Paragpur 
with the consent of Hira. On the 2lst 
November Musammat Soma took them from 
Ganga’s house with the consent of Musam- 
mat Kujan his wife to pay а visit to the 
shrine at  Jawala Mukhi; they actually 
went to that place, and if on the way 
Musammat Sarasti was married to Daya 
Ram without Hira’s consent, such marriage 
would not of itself amount to kidnapping. . 

The case reported as Jalodu, N., In re (8) 
is very similar to the present one. Therein 
16 was held that a consent given on a 
misrepresentation of a fact is one given under 
a misconception of fact within the mean- 
ing of section 90, Indian Penal Code, and 
as such is not useful as a consent under 
the Penal Code. А  misrepresentation ав 
to the intention of a person (in stating the 
purpose for which the consent is asked) is 
a misrepresentation of a “fact” within the 
meaning of section 3 of the Evidence Aot. 
In the present ease the consent of Hira, 
&nd later that of Musammat Kujan, were. 
obtained by Musammat Soma’s misrepresen- 
tation of her intentions in regard to the girl 
Musammat Sarasti. Even if it be supposed 


(8) 22 Ind. Cas, 168; 86 M. 458; 15 Or, L, J, 24. 
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that.no offance had been committed before. 


She took Musımmat Sarasti from Сарда 
house, the offence of kidnapping was complete 
when she took her from there. Her intention 
was to marry the girl to Daya Ram, and she 
obtained Musammat Kujan’s consent to the 
taking away of the girl by misrepresenting 
her intention. The consent thus obtained 
was not a consent within the meaning of 
section 90 of the Indian Penal Code. 


The question of abetment by Daya Ram, Bhag 
Mal and Musemmat Mansa has been fully 
dealt with by the Magistrate, who held that 
if the facts were as alleged, they had certainly 
abetted’ the actual kidnapping by Musam- 
mat Soma. Noarguments have been address- 
ed to us by either side on this part of the 
case, and it is, therefore, sufficient for us to 
say that we agree with the Magistrate that 
the charge of abetment by the persons in 
question has been fully established. 


- Mr, Shafi has laid some stress on the fact 
that the present is an appeal from an order 
ef acquittal and has referred пз to 
King- Emperor 
other rulings dealing with such appeals. 
We have no quarrel with the. principles 
enunciated in these rulings, but they are 
not really applicable in the present case, for 
we hold that the Magistrate has erred in law 
and ought on the facts as found by him to 
have convicted the accused persons. 


. We accordingly accept the appeal and 
setting aside the order of acquittal, convict 
Musammat Soma of an offence under 
section 366, Indian Penal Code, and Daya 
Ram, Bhag Mal and Musammat Mansa of 
offences under sections 366/109, Indian Penal 
Code. n 


The question of sentence remains to be 
‘considered. The offence is a seriousone and 
in the interest of young girls like Musammat 
Sarasti we feel the sentences should be 
deterrent. Musammat Soma is the worst 
offender, and we consider 16 necessary to 
sentence her to a substantial term of imprison- 
ment; Sheappears to have been the prima 
mover in the conspiracy. Musammat Mansa’s 
part was a subordinate one, and in her case and 
in those of Daya Ram and Bhag Mal we do 
not think it necessary to pass more than a 


(9).7 P; R, 1904:0p.; 97 P, L. R. 1904; 1 Cr. L, J. 781, 
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in addi 


nominal sentence of imprisonment 
tion to fine. 

We sentence Musammat Soma to six 
months’ simple imprisonment; Bhag Mal and 
Daya Ram to опе day’ssimple imprisonment 
and a fine of Rs. 1,000 each or to six months” 
simple imprisonment in default, and Musam. 
mat Mansa to one day’s simple imprisonment 
and а fine of Rs. 100 or three months’ simple 
imprisonment in defanlt, 

Appeal accepted, 


MADRAS HIGH COURT. 
- ORIMINAL Reviston Case No. 528 or 1916. 
CriminaL Reviston PETITION No. 486 
or 1916. 
October 20, 1916. 
n Present: —Mr. Justice Krishnan. 
KRISHNAPPA NAIDU AND ANOTHER— 
COUNTER-PETITIONERS— PETITIONERS 
versus 


ALAMELU AMMAL-—PETITIONER— 


| RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 146— 
Order based on Police report—Interference by High 
Court - Jurisdiction — Charter Act,(24 $ 25 Vic. 0. 104), 
s. 18— Possession at date of order —Finding mot specific 
— Order, construction of. 

А. Magistrate gets jurisdiction to take action under 
section 145, Criminal Procedure Code, if he believes 
the Police reporb аз to the likelihood of & breach of 
the peace. He need not assign further reasons, 
(p. 856, col. 1.] 

Khosh Mahomed Sirkar v. Nazir Mahomed, 38 О. 352; 
9 C. W. N. 1065; 2 C. L. J. 259; 2 Cr. L. J, 637 (F. B.Y, 
followed. 

Marudanayakom Pillai v. Syed Mohammad Rowthen, 
34 Ind. Cas, 329; 17 Cr. L. J. 217, referred to, 

An order merely declaring a party in possession, 
though not 2 specific compliance with the provisions 
of section 145 (1), may be construed as declaring 
the possession at the date of the order, if each party 
was only contending for its own possession at the 
date of the order and previous to it, [p. 856, col. 2.] 

The High Court will not examine the grounds of 
the Magistrate’s order where it was passed to cheok 
an imminent dangerand in the interests of the 
public peace. [p 856, col. 2.] 


Petition, under sections 435 and 439 of the 


“Code of Criminal Procedure, 1898, praying 


the High Court to revise the order of the 
Court of the Joint Magistrate, Sermadevi, 
in Miscellaneous Case No. 6 of 1916. 

Messrs. E. S, Chithambaram Pillai ard 
Р. М, Marthandam Pillai, for the Petitioners, 
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"Mr. M. D. Devadoss, for the Respondent, 
The Public Prosecutor, for the Government. 
ORDER.—The order sought to be revised 
is one under section 145 of the Code of Crimi- 
nal Procedure, whereby the 
declared that the respondent Alamelu 
Ammal was in possession of certain land in 
dispute. It is argned that the Magistrate’s 
order was without jurisdiction and should be 
set aside under section 107 of the Govern- 
ment of India Act, which corresponds to 
section 15 of the Charter Act now repealed, 
because (1) the Magistrate has not stated his 
grounds for thinking that a breach of the 
‚ peace concerning this land was likely to occur 
and (2) the Magistrate has not found that the 


respondent was in possession with reference - 


to the date of his first order under section 
145, clause (1). 


Asregards the first objection, the copy of 
the order served on the petitioner shows that 
‚ the Magistrate was satisfied as to the likeli- 
hood of the breach of the peace from the 
Police report; the order says so. I think 
this is a sufficient compliance with the section. 
If the Magistrate believes the Police report 
and acts on it, as he has done in this case, 
and that report shows that there was a 
dispute about the land in question and that 
it was likely to lead to a breach of the peace, 
he gets jurisdiction to take action under the 
section. It is not necessary for him to set 
out any further reasons. See the Full Bench 
ruling in Khosh Mahomed Sirkar v. Nazir 
Mahomed (1), which I respectfully follow. 
. It js not for this Court to examine the reasons 
or be satisfied of the likelihood of the breach, 
but for the Magistrate under the section to be 
so satisfied and his order is final: see clause (5). 
І, therefore, overrule the lst objection. 

With  refereuce to the 2nd objection, 
assuming зозћ ап objection is one affecting 
the Magistrate’s jurisdiction to pass the 
prder, as held by my learned brother 
Seshagiri Aiyar, J., in Marudanayakam 
Pillai v. Syed Mohammad. Rowthen (2), І am 
of opinion that there is a finding in re- 
spondent's favour, though it is perhaps 
not as definite and clear as it should be. 
The Magistrate, after discussing the evidence 


‚ (1) 88 0,352; 9 С. W. N. 1065; 2 C. L. J. 259 (P. B. ; 
2Cr..L J. 637. 
(2) 34 Ind. Cas. 329; 17 Or, L, J, 217, 
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ав to possession adduced on either side, 
says that the evidence is weak on both sides 
but that the “probability seems to be that the 
petitioner (Ze, the respondent) has been in 
possession.” He follows this up by declaring 
the petitionerto be in possession under section 
145 of the Code of Criminal Procedure. 


It is argued that this sbould not be 
taken as a finding as to possession with 
reference to the date of the order under 
clause (1), which: is what the Magistrate 
has to find under clause (4). It is true the 
Magistrate does not expressly refer to the 
date of the order in his finding. But аз the ` 
dispute between the parties was as to 
possession on that date and the Magis- 
trate was recording a finding -under the 
section, I think it may very reasonably 
be taken that the possession he finds has 
reference фо the date of the order. Hach 
side was contending for its own possession 
not only on the date of the order but for 
sometime previous to it and also subsequently 
to it, the alleged possession being continuous. 
lt was not the case, of either side that posses- 
sion had changed in the interval for at 
least 2 years; a finding, therefore, in general 
terms that possessior was with the respond. 
ent necessarily includes а finding as to 
possession on the date of the order. 


It seems to me that a reasonable construc- 
tion shonld be put upon the judgment of 
the lower Court. The Magistrate, no doubt, 
should not interfere in a civil dispute unless 
there is a real danger of the breach of the 
but where there is such 
danger and he passes anorderunder the 
section to prevent it this Court should not be 
too astute to find reasons to set it aside, as 
the object of the order is to preserve peace 
and as the Legislature has clearly indicated its 
intention that the order should not be 
ordinarily interfered with, by expressly ex- 
eluding proceedings under Chapter XII from 
the scope of section 435 of the Code of Crimi- 
nal Procedure and thus from the revisional 
jurisdiction of this Court under the Code and 
as the party against whom the order is 
made has the remedy by way of suit to 
establish his right to the property in ques- 
tion. I, therefore, overrule this objection 
also. 


There is no other objection urged. The 
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petition for revision is ‘dismissed with 
` spondent’s costs. 


re- 


Petition dismissed. 
Y. R. P. 


CALCUTTA HIGH COURT. 
СвіміхАІ, Revision No. 607 or 1916. 
August 3, 1916. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Walmsley, 
F. А, BROW N—Accosep—Peritioner 
versus 
ANANDA LAL MULLICK —Cobx»?LAINANT 
—Obrosrrg Parry. 

Criminal, Procedure Code (Act V of 1893), ss. 195, 
476 — Penal Code (Act XLV of 1860), s. 211 —Informa- 
tion to Police followed by complaint to Magistrate— 
Judicial investigation —Charge found false—P»osecution 
under s. 211, Indian Penal Code—8Sanction of Court. 

Where information of ań offence laid before the 
Police is followed by а complaint to the Court 
based on the same allegations and making the samo 


charge as that contained in the information to the ` 


Police, and thatcomplaint on being investigated by 
the Court is found to be false, no prosecution will lie 
against the complainant for an offence under section 
211, Indian Penal Code, except with the sanction 


or onthe complaint of the Court which made the 


said investigation, [p. 858, ccl. 2.] 

Putiram Ruidas v. Mahomed Kasem, 8 С. W. N. 33; 
Jadunandan Singh v. Emperor, 4 Ind. Саз. 710; 37 
C. 250; 10 C, L. J. 564; 14 C. W. N. 330; 11 Cr. L. J, 
37; Hardwar Pal v. Emperor, 16 Ind. Cas. 510; 34 
A. 522; 10 À. L. J. 61; 18 О. L. J. 702, explained and 
distinguished. 

Tayabullah v. Emperor, 36 Ind. Cas. 845; 24 О, L. 
J. 184; 20 C. W. N. 1265; 18 Cr. L. J. 18, followed. 


Babus Atulya Charan Bose and Jagat Chan- 
dra.Basu, for the Petitioner. 


Mr. Gregory and Babu Manmotha Nath 
Mukerjee, for the Opposite Party. 


JUDGMENT. 
Sanperson, C. J.—In this case the peti- 


tioner, Mr. Brown, on the 25th of February ' 


1915, laid an information at the Chitpore 
Police Station, charging опе A. L. Mallick, 
who was the Managing Director of the com- 
pany in which Mr, Brown was a share-holder, 
with the theft of certain steel joists and 
other articles belonging to the company. 
The Engineer of the company was charged 
-with aiding and abetting the alleged offence, 
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The Sub-Inspector after investigating the 
matter refused to take action upon the infor- 
mation. 

Thereupon, the petitioner, on the Ist of 
March 1915, lodged a complaint before the 
Sub-Divisional Officer of Sealdah, and the 
charge which was alleged in that complaint 
was under section 380 of the Indian Penal 
Code against A. L. Mallick, namely, theft, 
and against the Engineer, for aiding and 
abetting that offence. 

This was sent by the Sub-Divisional . 
Officer to the Honorary Magistrate at 
Sealdah for disposal. 

Before the Honorary Magistrate the peti. 
tioner was examined on oath, and then 
process was issued by the Magistrate against 
А. L. Milliek, charging him with an offence 
under section 380 and the Engineer with an 
offence under section 380 read with section 
109 of the Indian Penal Code. 

Jt should be noted that this was a charge 
to the same effect as that made by the peti- 
tioner to the Police. 

Then the Honorary Magistrate retir- 
ed, and the result was. that the  Sub- 
Divisional Magistrate put the case on his 
own file. 


On the 10th of March 1915, the Engineer 
laid a complaint charging the petitioner, Mr. 
Brown, under section 211 of the Indian Penal 
Code, that is to say, with making a false 
charge against him knowing that there was 
по just or lawful ground for such charge, 
and with intent to cause injury to the com- 
plainant. With regard to that matter on the 
23rd of March 1915 the Sub-Divisional 
Officer, according to the note on the order- 
sheet, said: “I have seen the Police papers. 
They do not justify any step being taken in 
this case. There isa cross case in the file 
of Rai B, N. Bose Bahadur. Put up after 
the disposal of that case.” A similar appli- 
cation was made by A. L. Маек and a 
similar order, as I understand, was passed. 


Then the case, which was instituted by 
Mr. Brown, the petitioner, was enquired 
into. Fifteen witnesses were examined for the 
prosecution, and after numerous adjourn- 
ments, on the 23rd of December 1915, the 
Sab- Divisional Officer discharged the accused 
A. L. Mullick and the Engineer basing his 
judgment upon this. He said: “The ques- 
tion is, сап з case like this lie against the 
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Managing Direotor at the instanee of only 
one share-Hóolder-who holds only 600 shares 
ont of 2,500 вһатез............... A member of 
a company cannot maintain an action in 
which he sues on behalf of himself and all 
other members of the company in respect of 
wrongs committed against or frands upon the 
company as the ‘wrongful of fraudulent acts 
can be confirmed by the majority of the Cor- 
poration.” "In the present ease also no 
hing has been done to ascertain the views of 
` the other share-holders and taking it for grant- 
ed that the prosecution story is true, it is not 
known what view the majority of the share- 
holders in a meeting of the company willtake 
in the matter, and,-as such, no case can lie.” 
‘The ‘correctness of this jadgment has not 
been argued and is not under discusgion, but 
ib is-to be noted that the Sub-Divisional 
‘Officer did not decide that the prosecution 
had been brought without bona fides. 

On-the 11th of March 1916, two cases were 
brought, the first by A. L.- Mullick and the 
second by the Engineer against ‘the petitioner, 
"Mr. Brown, and they were made over to the 
‘Honorary Magistrate. And after several 
adjournments and orders with reference 
to the two cases, a Rule was obtained in this 
Court on the 29th of June 1916 to show 
cause why the proceedings against the 
petitioner, . Brown which were pending at 
the instance of A. L. Mullick, should not be 
quashed. ` 
„ The charge made by А. L. Mallick 
Jn his complaint was that the petitioner Mr. 
Brown had brought a false charge of theft 
against him at the Chitpore Thana, know- 
ing that he had no justification for it, and 
that such charge was brought maliciously 
to do harm to A. L. Mullick, and this charge 
was based upon, section 211 of the Indian 
.Penal Code. 

: The main point upon which the Rule was 
рса was that the offence charged 
weas. ¿relation | to а proceeding in 
the Court and that no sanction of that Court 
“had been obtained; cand consequently under 
‘section 195 (b) of the Criminal Procedure 
"Code, that Court could not take cognizance 
‘of the alleged offence. 

Learned ‘Counsel now for A. L. Mallick 
showed canse and argued that inasmuch as 
the alleged false charge which was complain- 
,ed of was made in the Chitpore Тапа and 
`not in Court, mo sanction was necessary. 
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The learned Vakil for. the petitioner 
replied that when an information is followed 
by a complaint to the Court, sanction is 
necessary under section 195, 

Apart from any authorities, I should have 
no doubt as to the construction of the Statute 
and that under the circumstances of this case, 
where the information to the Police was 
followed by a complaint to the Court based 
on the same allegations and on the same 
charge as that contained in the information 
to the Police, and when the complaint has 
been investigated by the Court, sanction or 
a complaint of the Court itself under sec- 
tion 195 (b) of the Criminal Procedure 
Code would be necessary, before a Court 
could take cognizance of an offence 
punishable under section 211 of the, Indian 
Penal Code alleged to have been com- 
mitted by making а false charge to the 
Police, on the ground that it was an offence 
committed in relation to a proceeding in. 
Court. Н A. D. Mullick had based his 
charge on section 182 of the Indian Penal 
Code, which he might have done, the sanc- 
tion of the Police Officer to whom the alléged 
false charge was made, or the sanction of 
some public servant to whom he was subordi- 
nate, would have been necessary. If he had 
based his case on the allegations made by ` 
the petitioner in the Court, clearly the sanc- 
tion of the Court would be necessary before 
he could take procéedings against the peti- 
tioner under section 211. But it is alleged 
that А. L. Mullick can base his charge upon 
section 211, confining it to the allegations of 
the petitioner in the Police Office and proceed 
without the Court's sanction, although there 
was no material difference between the in- 
formation to the Police and the allegations 
presented in the Court. I do not think ‘this 
was the intention of the Legislature. To 
hold otherwise might lead to unreasonable 
results, e.g , assume а case where the informa- 
tion to the Police is followed up by a com- 
plaint of a similar nature and to the same: 
effect in Court which after investigation by 
a Magistrate is dischaged: the person who 
‘had been accused then applies to the Court 
for sanction to prosecute the person who leid 
the complaint for making a false charge in 
Court. The Court refuses such sanction. 
According to Mr. Gregory’s argument. the 


‘person who had beenaccused can then proceed 


without any sanétion against the prosecutor, 
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alleging that he made a false charge 
-to the Police in the thana, relying on the 
“same allegations and the same facts which the 
Magistrate has already investigated and as to 
which he had refused his sanction.. Such a 
construction would be most unreasonable and 
in my judgment is not warranted by the 
‘language of the Statute. 

With regard to the cases which were quot- 
ed to us, the first was `Putiram Ruidas v. 
‘Mahomed Kasem (1). 16 isto be noted that 
in that case the Rule was granted in the 
‘following terms: “Let a Rule issue to the 
"Magistrate tc show cause why the sanction 
for prosecution granted by the Honorary 
Magistrate should not be revoked upon the 
‘ground that such sanction could only have 
been given by the Court to which the original 
complaint had been made.” The Rule was 
discharged upon that ground. But the Court 
went on to deal with the further question and 
laid it down in these terms: “It appears, 
however, that sanction has really been grant- 
ed by.the Honorary Magistrate to pro- 
‘secute the petitioner for bringing a false 
charge against Mohammad Kassem and others 
before the Balliaghatta Police, but that was 
‘not an offence ‘committed in or in relation 
to any proceeding’ in his Court, and, there- 
fore, it seems to us that no sanction from the 
‘Honorary Magistrate was necessary, and 
upon that ground we think we ought to set it 
aside.’ In my judgment, that opinion was 
an obiter dictum—it was not necessary for the 
decision. The learned Judges had already dis- 
charged the Rule upon another ground: and hav- 
ing regard to what appears at the end of the 
judgment I do not quite follow the reasoning 
of the learned Judges, because they say as 
follows: “Observing at the same time that we 
see no reason why the prosecution should 
not proceed without any sanction whatever, 
the offence having been committed in the 
laying of a criminal charge before the Police, 
that charge having now been enquired into 
judicially, and the enquiring Magistrate being 
of opinion that itis a fit case for the pro- 
secution of the petitioner.” If they 
thought that no sanction of the Magistrate 
‘was necessary, then I fail to understand -why 
it was necessary forthem to draw attention 
to the fact that the enquiring Magistrate was 
of opinion that it was a fit case for the pro- 


(1) 8 0, W. N, 33, 
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secution of the petitioner. I do not myself 
feel bound by the deoision of that case, as I 
have said the opinion of the learned Judges 
was obiter dictum, | 

The other сазе cited by Mr. Gregory was 
the case of Judunandan ‘Singh v. Hmperor 
(2). There the question was as to the 
proper construction of section 476 of the 
Criminal Procedure Code, as to which 
different considerations arise, having regard 
to the language which is used in section 
476, different to that of the section which 
is now under consideration. The ratio 


decidendi is made quite clear by the learned 


Judges at page 254*, where they say: “Let 
us now turn to section 476, That section— 
we quote only so much of it as applies to 
the present case—provides, that, when any 
Criminal Court is of opinion that there is 
ground for enquiring into any offence referred 
toin section 195 and committed before it, or 
brought under its notice in the course of a 
judicial proceeding, such Court, after making 
any preliminary enquiry that may be neces- 
sary, may send the case for enquiry or trial 
to the nearest Magistrate of the first class.” 
The construction of the section, which is 
now being considered only, came into con- 
sideration incidentally in that case; and, in 
my judgment, the point which is now under 
consideration does not seem to have been pre- 
sent tothe learned Judges’ mind, and I do 
not think, having regard to the terms of the 
judgment, that they ever intended that 
decision to cover the point in the present 
case. 

A case was cited by the learned Vakil 
for the petitioner, vzz., Hardwar Pal v. Emperor 
(3). lt is not necessary for me to express 
any opinion as to whether that judgment is 
correct, because the judgment in that case 
goes a great deal further than the judgment 
that we are giving in this case, inasmuch 
as the facts are quite different from the facts 
in this case. They were to this effect that 
the person who was alleging that a false 
charge was made against him in the Police 
Station was not before the Magistrate, although 
others who were implicated in the same 
charge were. The head-note is this: “A 


(2) 4 Ind Cas. 710; 37 C. 260; 10 C. L. J. 664; 14 C. 
W. N. 380; :1 Cr. L. J. 37. 

(8) 16 Ind. Cas. 510; 84 А. 522; 10 A. L. J. 61; 18 
Cr. L. J. 702. 
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‘made a report against several persons, 
including one Š at a Police Station, charg- 
ing them with rioting and voluntarily 
causing hurt. The Police made inquiry and 
sent up several persons for trial, but not S. 
Some of these were convicted by the Magis- 
trate, but acquitted by the Sessions Judge. 
Thereupon S made a complaint to the 
Magistrate charging H with having made 
a false report in respect of himself to the 
Police. The Magistrate took cognizance of 
the complaint: Peld, that the Magistrate 
had no power to take cognizance of the 
complaint by reason of the absence of sane- 
tion.”. As I have said before, it is not 
necessary for my judgment to express any 
opinion as to whether we are prepared to 
go sofar asthe decision in the case in the 
Allahabad series, because the factsin the 
present case are different from the facts in 
that case, and,inmy opinion, the present ques- 
tion is much easier for decision than ‘the 
one presented in the sther case. There is 
one passage in the judgment to which I wish 
to refer, which I think helps this case, and 
itis this (at page 527%): "It is obvious 
that there-is considerable relation between 
the first report and the proceeding in Conrt, 
for the latter is the result of the former. 
The report led to the Police inquiry and the 
latter to the proceeding in Court. The 
offence, if it be one under section 211 commit- 
ted in respect to Sher Bahadur Singh, “was 
committed in relation to the proceeding іп 
Court, and at least the sanction of the Court 
would be necessary under section 195 (1) 
(D)? As I have said before, I guard 
myself by saying that I am not now express- 
ing an opinion whether this case is right 
or wrong. If it is right, then the reasoning 
applies и fortiori to this case which is now 
before us, and confirms the opinion at which 
I have already arrived upon the construc- 
tion of the words of the Statute. 

Iam confirmed in the judgment which I 
have arrived at by a decision of Mr. Justice 
Mookerjeeand Mr. Justice Sheepshanks in 
the case of Tayabullah v. Emperor (4), 
and. 16 must be remembered that Mr. Justice 
Mookerjee was a party to the decision in the 
case reported as Jadu Nundan Singh v. Emperor 
(2). The head-note of that case is this: 


(4) 36 Iud, Cas. 845; 240. L.J. 134; 20 C. W. N. 
1265; 18 Cr. L. J. 18. 
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“No sanction to prosecute is necessary under 
section 195 (1) (5) of the Code of Criminal 
Procedure, when a false charge has been 
made to the Police and has not been followed 
by a judicial investigation thereof by a 
Court. Where, therefore, the complainant 
to the Police never applied t6 the Magistrate 
for investigation, nor did he impugn the 
correctness .of the Police report as to the 
falsity of the complaint, nor did he pray that 
the person accused by him might be brought ' 
to trial, nor was he examined on oath by the 
Magistrate: Held, that theorder for sanction 
to prosecute him was bad, if if was deemed 
tc have been granted under section 195 of 
the Code, inasmuch as there was mo ‘com- 
plaint’ within the meaning ofsection 4 (A) of 
the Code, and the offence could not be said to 
have been committed in a proceeding in a 
Court.” The passage in the jadgment to 
which I wish. to refer is this (page 135*): 
“No sanction was required in this case under 
section 195 (1) (b). A sanction is. requisite 
in respect of an offence under section 211, 
Indian Penal Code, only when such offence 
has been committed in or in relation to any 
proceeding in any Court; no sanction is 
necessary when a false charge has been 
made to the Police and has not been followed 
by a judicial investigation thereof by a 
Со Акад “The 
position is different where, проп the 
Police report as .to the falsity of the com- 
plaint, the complainant insists upon 4 
judicial investigation; if he does so, he is 
deemed to have preferred a complaint to the . 
Magistrate; if the Magistrate ñnds his case 


to be false, а sanction would be requisite 


under section 195 (1) (5), as the offence may 
be said to have been committed in à proceed- 
ing ina Court.” It is satisfactory to us that 
we had arrived at the above-mentioned 
decision before we knew of the conclusion 
to which Mr. Justico Mookerjee and Mr. 
Justice Sheepshanks cime the other day, 
and to find that their judgment is in con: 
formity with ours. 

For these reasons I think that the Rule 
must be made absolute and the proceedings 
against the petitioner must be quashed. 

WaLwsLEY, J.—I agree in the judgment 
that has been delivered by the learned Chief 
Justice. 

Rule made absolute. 
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PUNJAB CHIEF COURT. 
APPEAL FROM Оврев No. 408 ar 1916. 
July 5, 1916, 

Present: —Sir Donald Johnstone, Kr., Chief 

` Judge, and Mr. Justice Broadway. 
BARKAT ALI—CONVICT—ÅPPELLANT 
versus 


EMPEROR RESPONDENT. 
114, ill. (b), 157 


` Evidence Act (I of 1872), ss. 138, 


—Accomplice, testimony of, corroboration of, how far. 
necessary— Corroboration, previous statement, how far. 


amounts to. 

Section 132 of the Evidence Act contains the rule 
of law as regards the value to be attached to the un- 
corroborated testimony of any accomplice, and sec- 
tion 114, dl. (b), is merely a rule of guidance to 
assist the Courts. -[p. 864, col. 2.] 

No hard and fast rule can be laid down as to 
where and to what extent an “accomplice” must be 
corroborated. Гр. 865, col. 1.] ` 

Previous statements of ап accomplice may amount 
to corroboration. [p. 865, col. 1.] 

Emperor v. Nilakanta, 14 Ind. Caes. 849; (1912) 
M. W. №. 207,43 Cr, L.J. 305; 22 M. L. J. 490; 1! M. 
L.T.1 Supp. 35 М. 247; Queen-Empress v. Gobhar- 
dhan, 9 A.-628; A. W. N. .1887) .56; 5 Ind. Dec. 
(x. 8.) 790; Queen v. Sadhu Mundul, 21 W. R. 69 
Cr. Payas Rao P. V., In re, 9 Ind. Cas. 897: (1911) 1 
M. W. N, 897; 21 M. L. J. 283; 10 M. L. T. 84; 12 Cr. 
L. J. 150; Emperor v. Malahar Martand Kulkarni, 26 
В, 193; 3 Bom. L. В. 694, referred to. 

Queen-Empress v. _Bepin Biswas, 10 C 970: 9 Ind. 
Jur. 1,5; 5 Ind. Dee. (x. s.) 467, distinguished. 

Бед. v Malapa bin Kapana, ll В. Н. ©. R. 196, 
dissented from.. 

Appeal from the order of the Special 
Magistrate, 186 class, Lyallpur, dated the 13th 
April 1916, convicting the appellant. . 

. The Hon’ble Mr. Muhommad Shafi, K. B., 
and Maulvi Abdul Qadir, for the Appellant. 

Rai Sahib Lala Mul Chand (Public Prose- 
cutor), for the Respondent. 

JUDGMENT.—The appellant М. Barkat 
Ali, lately Subordinate Judge of Lyallpur, 
where he joined in December 1913, has. been 
found guilty of taking (а) a bribe of Rs. 150, 
from one Devi Ditta on or about 23rd March 
1914, and (b) a bribe of Rs. 250 from one 
Bhupa Mal оп or about 20th January 1914. 
On each count he has been sentenced to two 
years’ rigorous imprisonment ‘the sentences to 
run concurrently) and in addition he has 
been ordered to pay a fine of Rs. 150 
on the first count and one of Rs, 250 on 
the second. He has appealed and we have 
listened to long and able arguments, and 
have, in view of the. importance of the 
case and of the peculiar difficulties inherent 
jn almost all bribery .prosecutions, reserved 
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judgment in order to be able to give the 
record and the observations and contentions 
of Counsel the most careful and anxious con- 
sideration, © 


The Special Magistrate, who tried the 
case, has dealt separately with the two 
counts, between whieh there is no sort of 
connection, and in doing so has sufficiently 
stated the case for the Crown and the 
evidence on which it is based. We need 
not, therefore, repeat what can be readily 
found in his judgment, but will content 
ourselves with discussing Mr. Muhammad 
Shafi’s arguments on behalf of the appel- 
lant. 


Inthose arguments Mr, Shafi first drew 
attention to his client’s record as а Govern- 
ment servant and from it invited us to 
draw two deductions, first, that it is 
highly improbable that an officer with 
(so far as honesty is concerned) ап un- 
blemished record of 27 years would, on the 
eve of earning his pension, run the risk 
of losing all by taking two paltry bribes; 
and, secondly, that, inasmuch as the same 
recerd shows the appellant to have been 
a strict and somewhat harsh and uncom- 
promising man and to have made enemies, 
peculiar care must be taken in dealing 
with evidence which may have been suborn- 
ed or fabricated by such enemies. 
Besides the official record of services Mr. 
Shafi points to the evidénce of appellant’s 
own witnesses, some of whom state that his 
manner in dealing with the Bar was strict 
and harsh. We may note here that this 
is practically the only use made by Mr. 
Shafi in argument of the defence witnesses. 


As regards the first of these points, we 
are, of course,- bound to take into con- 
sideration every circumstance bearing upon 
the probability of the prosecution theory; 
but we cannot properly ignore the fact 
that experience has shewn us two things, 
namely,.that it is possible for a corrupt 
officer to conceal his true character from 
his superiors for years, and that an officer 
may refrain from bribe-taking for the 
greater part of his service and then succumb 
to temptation, either because he ‘sees . before 
him in the near future an old age of 
poverty on, a small pension, or because he 
imagines that, if he only acts with cantion, 
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his past: record and his standing in the 
service will secure him practical immunity 
from suspicion and an adequate defence 
against attack. After all our business is 
to decide upon the evidence ой the record, 
whether this or that bribe ‘did. or did not 
reach the-appellant. 

Turning to the second point, we concede 
that appellant was a man who made enemies. 
Remarks made abont him by his superiors 
in 1899 and 1900 (Jhelum) shew this, and 
there can be no doubt about his serious 
discussions with members of the Bar at 
Sialkot in “1918. We will not go into 
details over all this, for, in the complete 
absence of all evidence that any person whom 
appellant had offended in those places had 
any part in getting up the present prosecution, 
we must decline to allow our estimate of 
the evidence before us to be affected by 
wild conjectures such as that perhaps Pandit 
Beli Ram, Pleader of Sialkot, may have had 
a hand in the present case. As regards 
possible influential enemies in Lyallpur 
‘itself Mr. Shafi can only mention Sant 
Singh and Ram Chand, Pleaders, The 
matter of Ram Chand can be disposed of 
in a few words. In the suit in appellant’s 
Court, S. Muhammad v. Husain Bibi, Ram 
Chand’s own client‘ threw him over, and 
there is no. indication that appellant did 
‘anything to ~‘offend the Pleader. Аз фо 
"Ram Chand's; part in the present case 
nothing is shewn except that when Karm 


Singh (Р. W. No. 6), the orderly of appellant ^ 


and his alleged go-between in bribe 
taking, consulted Ram Chand telling 
‘him the Police -wanted him to give evi- 
dence about the bribes, Ram Chand gave 
him the quite sound advice that he could 
dososafely if he had a promise of im- 
munity. We can, therefore, safely leave Ram 
Chand out of account as a possible manu- 
facturer. of a false charge. 

The Pleader Sant Singh certainly took a 
more active part, P.W. No. 1 Inspector 
Hakim Singh says Sant Singh went with him 
to Devi Ditta’s chak and helped in the investi- 
gation;-and Devi Ditta himself (P. W. No. 2) 
says Һе. first denied all knowledge, but 
later told his present story after "the Pleader, 
e Sikh"—apparently Sant Singh—had told 
him he would be pardoned if he spoke the 
truth and, if he remained dumb, his door 
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would be closed and his books.seized and 
examined. The contention is that Sant 
Singh did all this because of his resentment . 


“Over a slight difference with the appellant’ 


in а civil ease, in which appellant on 14th 
May 1915 had stopped the putting ої irrele- 
vant questions and the Pleader had thrown up 
his brief; butin favour of the prosecution we 
have certain very important considerations. 
In the first place, it is unlikely that Sant 
Singh would fgel resentment so keenly as- to 
take all that trouble merely for revenge. 
Secondly, the Deputy Commissioner had 
called upon all members of the Bar to. help ia 
the investigation and Sant Singh may merely 
have wished to please the Deputy Commis- 
sioner, Thirdly, i£ no bribe was given we 
cannot conceive how Sant Singh could have 
such power over Devi Ditta as to induce him 
{о join in fabricating a false charge against 


an officer of standing, against whom he had 


no grudge whatever. 

Mr. SHh& next draws attention to the 
Deputy Commissioner’s methods in opening 
the investigation and especially animadverts 
проп the proclamation of 13th August. 1915, 
Exhibit N, comparing it with those issued 
by a Bombay mamlaidar and unsparingly 
condemned in Queen-Hmpress v. Chagan Daya- 
тат (1); but the facts are very different 
There the proclamation was scattered 
broadcast, here it was sent to a few persons- 
the Bar Association, Tahsildars and--so 
forth—whose aid the Deputy Commissioner 
would naturally seek. Again, there promise 


-was made to refund bribes, and kere no such 


inducement to bring false charges was used. 
Upon a consideration of this matter we think 
the Deputy Commissioner’s methods were not 
calculated in any appreciable degree to induce 
persons, who had not in fact given bribes, to 
come forward and pretend they had. It. 
seems that many persons were offered 
pardons, if, having given bribes, they would 
speak up and say so; and Mr. Shafi uses the 
paltry result of two cases as an argument 
that his client is an honest man, but this 
argument ignores human nature and especial- 
ly Punjabi human nature, As a rulea man, 
who has givena bribe, has got his quid pro 
quo, and has no interest in getting his 
benefactor punished. Why should such a 


(1) 14 B. 381 at pp. 386, 387. 
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man undertake, for no gain, the enormous 
risk of turning approver? 

Taking Devi Ditta’s сазе first, we 
find “seven witnesses and some documentary 
evidence, that is.to say— 

(1) Inspector Hakim Singh, as to investiga- 
tion. 

(2) Deri Ditta, P. W. No. 2, who describes 
the suit in the course of which the bribe 
was given, explains how be got the money 
for expenses of suit and for tbe bribe, 
produces his baki, and tells the actual 
Story of the giving. Ss 

(3) Raja Ram, P. W. No. 8 (partner of 

Devi Ditta), who agreed when Devi Ditta 
said Rs. 150 must be paid to the appel. 
lant, and who was-told by him later that 
it had been paid, 
. (4) Godha Ram, P. W. No. 4, who lent 
Rs. 45 to Devi Ditta when the latter was 
on his way to Court to pay Pleader’s fee 
and Other expenses: this was on Devi 
Ditta’s visit to Lyallpur before the visit 
on which the bribe was paid. 

(5) P.W. №. 5 Hari Ohand, Pleader of 
Lyallpur, to whom Devi Ditta as his client 
said, daring the pendency of his suit, that 
he had given a sum of money (amount 
forgotten by witness) to appellant. 

(6) Karm Singh, Р. W.-No. 6, orderly and 
go-between. A v 

(7) Ohanan Das, P. W. No. 7, trader of 
Gojra, from whom Devi Ditta, en route to 
Lyallpur to give the bribe borrowed 
Rs. 140 duly shewn in witness's bahi. 

As regards the direct evidence of bribe- 
giving we are not impresssd’ by the argu- 
ment that such a thing would never be 
done at 9 a. M, in an open verandah of 
appellant's house. If there is any validity 
in this idea of the way in which а biibe 
would be taken, is it likely a false case 
would’ have been framed thus? ` Then 
examination of the facts and circumstances of 
the suit leaves us in agreement with the 
learned Government Prosecutor that distinct 
favour was shewn to Devi Ditta as against 
his defendants. That suit had been pending 
& few days when the bribe was given. 
The claim was apparently premature, and 
the object of the bribe was to induce the 
Court to harass the opposite party by arrest 
and attachment before judgment. The 
‘Court issued warrant of arrest, and defend- 
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ants promptly-came to Court and protested 
and offered security; and the impression 
left on the mind is that preventive action 
before judgment was quite uncalled for; 
Nevertheless, when defendants asked for 
compensation under section 95, Civil - Pro- 
cedure Code, the Court simply ignored the 
application. , The case dragged on, and in 
June 1914 it was compromised, Devi Ditta 
getting bis whole Rs. 1,800 and costs, buf 
in instalments. Such a result tends to shew 
that defendants were harassed into a сощ: 
promise іп а case, which should: probably 
have been dismissed as premature and as 
based on а wrong cause of action. 


Mr. Shafi next tries to shew that Devi 
Ditta and Karm Singh contradict them- 
selves and each other in such a way as 
to shew their evidence should be rejected. 
The witnesses were examined several times 
by Inspeetor Hakim Singh, by Lala, Radha 
Kishen, Magistrate, by Mr. Salusbury, 
Magistrate, and lastly at the trial. This 
being so, discrepancies are only natural, 
especially in the case of Karm Singh, | 
with whom Devi Ditta’s was not.the only 
espisode of bribe-giving—vzde Karm Singh’s 
lengthy series of tales told to Lala Radha 
Kishen in the preliminary enquiry. Again, it 
is not unnatural for each of these two men to 
be anxiousto throw on the other the odium 
of being the first mover in the affair and 
hence we have Karm Singh saying Devi Ditta 
came to his house on Sth Chei, while Devi 
Ditta says the matter was first mooted by 
Karm Singh at the Court House on 9th 


Chet. On the whole we think Devi 
Ditta’s version the more likely to be 
true, 


discrepancies have been 
mentioned to us, but we think them un. 
important. As a fair example, we may 
instance this that Karm Singh says that 
on the morning of the bribe-giving, he was 
on his way to the Court when Devi Ditta 
met him, while Devi Ditta says he went 
to Karm Singh's house: both are right, the 
actual meeting was close to Karm Singh’s 
house after he had started for the Court. 


A few more 


There is thus prima facie no ground for 
distrusting these two witnesses; and we 
find no reason for doubting the good faith 


-of Raja Ram (whose evidence is important), 
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of Godha Ram (only 
and Chanan Das. 

As regards the question whenthe Rs. 140 
actually changed hands, Mr. Shafi’s case is 
that it was after Devi Ditta had been 
to Lyallpur on 28rd March 1914—11th 
Chet, while the case for the Crown is that 
it was borrowed very early on llth Chet 
(date in Chanan Das’s baha) before Devi Ditta 
went оп ёо Lyallpur. Devi Ditta arrived 
at Gojra late on the prévious night and put 
up at Chanan Das’s, and in one statement 
(Lala Radha Kishen’s enquiry) he has said 
he thought that he took the money tbat 
night. He probably asked for the money 
that night and got it next morning. 
There is no suggestion that Chanan Das’s 
bahi is forged; and it appears thatat the 
time of the preliminary enquiries neither he 
nor Devi Ditta could quite remember whe- 
ther the money was handed over at night 
or next morning. Such an uncertainty is 
by no means unnatural. 

Turning to Devi Ditta's books we find 
‚ап entry of Rs. 395-14-0 of 18th Оле 
described as lagat lagat arzi vite, That this 
sum is accounted for only if the Rs, 120 
bribe be included seems to us clear, for 
we see no force in the arguments (7) that 
Lala Hari Chand, Pleader, would not have 
been content witha fee of Rs. 50, which 
is all he says he took, and (iz) that 
another suit against one Nabi Bakhsh was 
being prosecuted by Devi Ditta at the same 
time and the expenses of that world probably 
be sufficient to make up the Rs. 395-14-0. 
Hari Chand is related to Devi Ditta and 
might well Jet him down easily in the 
matter of fee; and Raja Ram’s explana- 
tion makes it absolutely clear that the 
Nabi Bakhsh case was being run by a 
brother Ram Ratan and that the expenses 
of it never came into Devi Ditta’s books 
at all. р 

The last witness to consider is Hari Chand, 
Р. W. No. 5. If his evidence is admissible, 
it has а certain value. Mr. Shafi contends 
thet it is inadmissible, partly because 
it does not profess to give the exact words 
of Devi Ditta’s statement or the precise acca- 
sion on which it was made and partly on 
the strength of certain rulings. The 
prosecution rely upon section 157, Indian Evi- 
denes fAct, contending that what Devi Ditta 


indirectly relevant), 
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said to Hari Chand isa “statement”, that 
exact words are not required, and that the 
statement was made “at or about the same 
time,” even if ib was made any time up to 
the compromise in the case. We are dis- 
posed to accept these contentions, and we 
also hold that Hari Chand, not being an. 
'aecomplice" in the bribe-giving, does not 
himself require corroboration; but, of course, 
the consideration remains that Devi Ditta 
was certainly an accomplice, and we must. 
consider the value of that early statement 
of his. We believe Hari Chand’s assertion. 
as to what Devi Ditta said to him, and we 
see no reason to disbelieve him when he 
says he keeps no fee-register. 


We have, then, the internal evidence in 
the record of the suit that Devi Ditta was 
unduly favoured, the direst evidence of 
him and Karm Singh, the improbability 
that Devi Ditta would say he had given 
a bribe if in fact he had done nothing of 
the kind, the circumstantial evidence to be 
found in Devi Ditta’s bahi, in the deposi- 
tions of Raja Ram, Godha Ram, Hari 
Chand and Chanan Das, and in the бай 
of Chanan Das. The question is whether, 
in view of section 114 and section 133, 
Indian Evidence Act, all this is’ sufficient 
for conviction. We have studied . these 
sections and illustration (6) to section 114, 
and also certain rulings; and have arrived 
ab the conclusion that the giving of this 
bribe is proved. 


In our opinion sectiou.133 contains the 
rule of law, section 114, illustration (b), 
being merely a sort of guidance to assist 
the Courts—cf. Chief Justice and Ayling, J., 
in Emperor y. Nilakanta (2),in which the 
following passage, stating what the “proper 
course" is, has our entire concurrence— Ооп: 
sider the evidence of the approvers, always 
bear in mind that it is tainted evidence, 
scrutinize it with the utmost care, accept it 
with the greatest caution, consider it in the 
light of the circumstances in which it is 
given and in the light of all other relevant 
circumstances. Then if you believe it, act 
on it, even if there is no corroboration, in the 
strict sense of the word.” 


(2) 14 Ind. Cas. 849; 35 M. 247; (1912) M, W. Х,. 
207; 18 Cr. L. J. 306; 22 М, L, J. 490; 11 M. L. T. 
1 Supp. Я 
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We also approve of the dictum of the 
same learned Judges that previous state- 
ments of an accomplice may be corrobora- 
tion. The dicta of Sankaran Nair, J., in 
the same ease seem to us too narrow and 
pedantic. In connection with this we would 
draw attention also to Queen-Hmpress v. 
Gobardhan (3) and to Phear, J.'s remarks in 
Queen v. Sadhu Mandal (A. 7 

‘In another Madras case, Vyasa Rao Р. V., 
In re (5), Sankaran Nair, 
again similar views to those he set down 
in the above case, and Abdur Rahim, J., 
was in general accord with him, while 
Ayling, J., again insisted that section 114, 
illustration (b), and the rulings concerning 
it merely amounted to а rule of practice. 

Queen-Hmrress v. Bepin Biswas (6) does 
not seem to us of much value in the present 
case, and Reg. у. Malapa bin Карапа (7) 
we do not agree with, where it says a pre- 
vious statement of an.accomplice can never be 
corroboration. 

We find it impossible to lay down any 
hard and fast rule as to when and to 
what extent an “accomplice” must be corro- 
borated. The two remarks in the Evidence 
Act qualifying illustration (b) aforesaid shew 
that the Legislature intended to lay down 
no artificial and pedantic rnle—ef. observa- 
tions in K?ng-Emperor ү. Malahar Martand 
Kulkarni ()—8nd this is also abundantly 
evident from the very fair and just sum- 
mary of all the authorities to be found in 
Ameer Ali and Woodroffe’s Law of Evidence 
under sections 114 and 133. In that com- 
mentary we find also a statement of the 
reasons why an accomplice’s evidence is 
suspected and we adopt that statement, which 
may be summarised thus— ` 


` (a) because he has a motive to shift guilt 
from himself; 

(b) because he is an immoral person 
likely to commit' perjury on oceasion; 

(c) because he hopes for pardon, or Баз 
secured it, and so favours the prosecution. 

(8) 9 A, 628; A. W. N. (1887) 166; 5 Ind, Dec. 
(N. s.) 790. 

(4) 21 W. В. 69 Cr. 

(5) 9 Ind. Саз. 897; (1911) 1 М. W. N. 827; 21 M. 
L. J. 283; 10 M. L. T. 84; 12 Cx. L. J, 150, 
am 10 С. 970; 9 Ind. Jur. 116; 6. Ind. Doo. (x. 5) 

(7) 11 B. Н. C. R. 196. 

(8) 26 B. 193; 3 Bom. L'R, 694. 
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In the present case none of these reasons 
really apply. Devi Ditta and Karm Singh 
never were accused persons—they could seek 
the best safety by simply holding their 
tongues and they need never have asked for 
pardon; and Devi Ditta’s conduct certainly 
does not shew him to be necessarily а kind 
of man who would not shrink from per- 
jury. This being so, the kind of corrobora- 
tion required is slight, and we find it in suffi- 
cient quantity in the evidence of Hari Chand 
and the evidence and bahi of Chanan Das. 
Raja Ram should probably be looked upon 
as an accomplice, and, therefore, we do not 
mention him. The circumstances of the 
case geuerally seem to us to render the 
truth of the prosecution evidence highly 
probable. 


We will now take up the case of Вһпра 
Mal’s bribe. The charge-sheet says it was 
given on or about 20th January 1914, 
bnt examination of the record shews this. was 
probably a mistake of the Court. The case: 
for the Crown really is that the bribe was 
given about the end of January or even as 
late as 4th February. Jt does not appear, 
however, that appellant has been misled by 
the mistake. 


The evidence here consists of the deposi- 
tions of Bhupa Mal, Р, W. No. 8, manager of 
the factory belonging: to the firm of Ganga 
Sahai, which had brought a suit for Rs. 2,030 
in appellant’s Court; of Har Sarup, Р. W. 
No. 9, cashier in the factory; of Karm Singh 
orderly, Р. W. No. 6; and P. №. №. 1, 
Inspector Hakim Singh. 16 is obvious that 


` Karm Singh and Bhupa Mal are accomplices, 


and Har Sarup must be similarly described, 
for he says he did the negotiations (as to 
amount of bribe) with Karm Singh and 
actually went with Bhupa Mal when the 
bribe was given and himself gave Rs. 16 to 
Karm Singh. This being so, we have to see 
what corroboration is forthcoming, and, if 
there is little or none, whether we can safely 
believe these three men, Р. W. No. 6, Р. W. 
No. 8,and Р. W. No. 9. We find only an 
entry dated 4th February 1914 in the factory 
books thus, as sums drawn out by Bhupa 
Mal— : 


Rs. 266 kharch ek. 
Rs. 60 rokre; 
and we have the circumstance that Bhupa 
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Mal, when he firs spoke, had not the bahi 
with him — it had gone to the owners at Hansi 
and yet said Hs. 266 had been given in 
bribes to the appellant and the orderly and 
that the sum would be found entered in the 
baha, if sent for. 

As regards internal evidence that appel- 
lant unduly favored Bhupa Mal in the suit, 
there is not very much to go upon. Decree 
was given for some Rs. 550, less than the 
claim, though there was evidence on which 
the fall claim might have been allowed, 
and apparently the only doubt as to appel- 
lant’s good faith rests on the fact that he 
held the suit within time, while -the Appel- 
late Court afterwards threw it out as barred. 
The matter 18 now sub judice in the Chief 
Court on “second appeal,” so that it is 
impossible to say the appellant’s decision on 
the point of limitation was perverse or dis- 
honest. 

The entry Rs. 266 kharch ek is peculiar, 
especially combined as 16 1з with another entry 
of same day of “Rs. 60 rokre": but it does not 
touch appellant, and on the whole we think 
at most the matter is suspicions. 

For these reasons we accept the appeal, set 
aside conviction and sentence in Bhupa Mal’s 
ease, and uphold both conviction and sentence 
in Devi Ditta's case. 


Appeal accepted in part. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 122 ox 1916. 
Criminal Revision Petition No. 104 or 1916. 

i August 11, 1916. 
Present: —Mr. Justice Seshagiri Aiyar. 

In re GOKAVARAPU PERAYYA— 

ACCUSED. 

Criminal Procedure Code (Act Y of 1898), ss. 435, 
439— Penal Cade (Act XLV of 1860), s. 406—Criminal 
breach of trust— Article given to accused under written 
agreement—Comqpetency of Criminal Courts to decide 
whether agreement was real or nominal 

Where a person is accused of criminal breach 
of trust in respect of articles delivered under a 
written instrument, which expressly recites that they 
were returned to him after money received, it is not 
open to a Magistrate to launch into an enquiry 
whether the instrument ropresents a real transaction 
between the parties or a mere benami arrangement 


INDIAN OASES. 


` sity of auction through Court... 


[1516 


constituting the accused a trustee in respect of those 
articles. [p. 867, col. 1.] 

Petition, under sections 435 and 439 cf 
the Criminal Procedure Code, 1898, praying 
the High Court to revise the judgment 
of the Court of the Joint Magistrate, Rajah- 
mundry, in Criminal Appeal No. 24 of 
1916, preferred against the judgment of the 
Court of the Stationary Sub-Magistrate of 
Amalapuram, in Calender Case No. 1 of 
1916. 


FACTS.— Tbe petitioner was one of three 
partners trading in gold and silver, who 
used to borrow money on pledges from the 
complainant, a Marwari banker of 
Amalapuram. In 1915 they owed him a sum 
of Rs. 356 on a pledge of various jewels, and 
the complainant brought a suit against 
them in the District Munsif’s Court аф 
Amalapuram for recovery of the amount 
and obtained a decree. When the pledged 
jewels were about to be sold, the parties 
came to an understanding evidenced by 
Exhibits 1 and II and certain other docu- 
ments, Exhibit I, dated 14th December 
1915, was an agreement entered into by the 
complainant with the petitioner and an- 
other partner, which recited among other 
things "on receiving the sum of Rs. 475 
in full settlement of principal, interest and 
costs the ornaments have been given to you.” 
Exhibit 1I, dated 12th December 1915, 
was a counter-agreement which contained 
the recital “ You have obtained a 
decree against us in the District Munsif’s 
Court of Amalapuram.., Without the neces- 
we are paying 
yon in all Rs. 475 and taking away (the 
paddus)." There was an endorsement to 
Exhibit II, which stated that money was 
paid and the jewels taken away. 

Early in January 1916 the PER 
instituted the préšent proceedings for 
criminal breach of trust in respect of the 
jewels delivered to the accused. His case 
was that Exhibits I and II were sham 
agreements, that money was never paid or 
receiyed, that the jewels were really entrust- 
ed to the accused that he might sell them 
and discharge the decree debt, and that 
the accused, when asked for the money, 
refused to pay and said that he had paid 
it already. The accussd pleaded that the 
pledged jewels were returned only on pay- 
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ment of the money and relied on Exhibits 
I and II. Both the lower Courts held that 
Exhibits I and II were nominal agreements 
.and found that the accused had dishonestly 
misappropriated the jewels entrusted to him 
for sale and convicted him under section 406, 
Indian Penal Court. The accused petitioned 
tothe High Court. 
Mr. (Z. Venkataramiah, for the Accused. 
The Public Prosecutor, for the Crown. 
ORDER.—I cannot help saying that in 
this ease, the Magistrate has misunderstood 
his funetions. There wasa pledge by the 
aceused to the complainant of certain jewels 
in 1915. Тһвгепроп а suit was brought by 
ihe complainant against the accused for 
'payment of the pledge money. A decree 
was obtained and after the decree, an 
arrangement evidenced by Exhibits 1 and 
II was come to between the parties, to the 
effect that the jewels pledged with the 
complainant should be delivered to the 
accused. The allegation now is that after 
the date of the adjustment the  aceused 
had undertaken tosell these jewels and pay 
the  sale-proseeds: to the complainant in 
discharge of his deeree.debt. The moment 
that Exhibits I and 11 were pub in to 
' prove that there had been ar adjustment 
of the claim between: the complainant 
and the accused, the case ought to have 
been thrown out. Instead of that, the 
Magistrate launches into an enquiry whether 


Exhibits I and II represent the real 
transaction between the parties or merely 
a benamt arrangement between them. 


This is a subject upon which even Civil 
Courts find the greatest difficulty in coming 
toa correct conclusion and the Magistrate 
will be certainly in a less- advantageous 
position in coming to a decision upon it. 
The Magistrate ought not to have taken 
upon himself to decide such a question. 

Upou the production of Exhibits I and 
П, there wasan end of the case, 

The conviction will be reversed -and the 
fine, if levied, will be refunded to the 
accused. ; 

Conviction reversed. 

V. R. P. : 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIYINAL Revision No. 161 or 1916. 
. July 29, 1916. 

Present:—Sir Henry Drake-Brockman, 
Kr., J. C. 
EMPEROR-—PROSECUTOR 
versus 
RAMPRASAD—Accosep. 

Criminal Procedure Code (Act Y of 1898), вз. 840, 
850-—Transfer of part-heard case—Commitment, whether 
can be based on evidence recorded by transferring 
Magistrate. 

It is a general rule thar only an authority who 
has heard all the evidence is competent to decide 
whether the accused is innocent or guilty, but com- 
mitment of the accused involves no such question, 
Lp. 868, col 2.) 

The correct inference to be drawn from the pro- 
wiso to sub-section (1) of section 850 is that in deter- 
mining whether or not to commit for trial the Magis- 
trate to whom the case is submitted is competent 
to base his determination on the evidence already 
ta and the report sent with it. [p. 868, cols, 1 
& 2. 

Imperatris v, Shesha, Criminal Rulings of the Bom. 
Н. О. No. 29 of 1889, followed. 

Empevor v. Gokul, 17 О.Р L. R,159, Emperor v. 

Каза, 15 G P. L. R. 66, Ladya v. Emperor, 1 N. 
L. В. 187, Kamini Baurini v. Fakir Chand Sarcar, 
12 0. W. N. 186; 6 Cr. L. J. 429, referred to. 
. The accused were chalaned for murder and abet- 
ment thereof respectively, and after examining them 
upon the evidence for the prosecution the Subordi- 
nate Magistrate, being of opinion that the principal 
offence, if any, committed did not amount to murder, 
sent the case under seetion 346, Criminal Procedure 
Code, to the District Magistrate with a view to its 
disposal. The latter, however, charged the accused 
with murder and abetment of murder respectively, 
and ordered their commitment: 

Held, that the District Magistrate was competent 
to base his order on the evidence already recorded 
by the Subordinate Magistrate. [p. 868, col. 2.] 


Case reported by the Sessions Judge, 
Jubbulpore Division, under section 488, 
Criminal Procedure Code. 

JUDGMENT.—I am not prepared to 
accept the learned Sessions Judge’s view 
that the commitment ordered by the Dis- 
trict Magistrate in this case is illegal, 
merely because after receiving the record 
and report submitted under section 346, 
Criminal Procedure Code, by the 18% class 
Subordinate Magistrate the District Magis- 
trate committed the accused for trial with- 
out hearing the evidence de novo, ` | 

The accused were chalaned for murder 
and abetment thereof respectively, but after 
examining them upon the evidence for the 
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prosecution the Subordinate Magistrate 


thought the principal. offence, if any, com- 
mitted’ to be the lesser form of culpable 
homicide, and, therefore, acted under section 
346, Criminal Procedure Code, with a view 
to disposal of the case by the District 
Magistrate in the exercise of his power 
under section 30, ibid. The District Magis- 
trate, however, charged the accused with 
murder and abetment of murder respectively, 
explained the charges to them and ordered 
their commitment. 
ed by any legal praetitioner and raised no 
objeetion. 

The Sessions Judge relies on Emperor v. 
Gokul (1) as showing that section 350, Criminal 
Procedure Code, has no application to a case 
like the present. That section only applies 
where one Magistrate has ceased to exercise 
a particular jurisdiction after having heard 
and recorded the whole orany part of the 
evidence in any inquiry or trial, and is 
‘sueceeded by another Magistrate who is 
put in his place to continue the exercise of 
the same jurisdiction: see also Emperor v. 
Kusin (2) and Ladya v. Emperor (3). 
But its second sub-section expressly lays 
down that nothing in the frst applies to 
cases in which action has been taken under 
section 346, so that we are left without 
guidance in section 350 as to the procedure 
whieh should be followed on receipt of a 
case under section 846. 


In Kamini Baurini v. Fakir Chand батса? 
(4) the cireumstances were similar to those 
now under consideration, except for the fact 
that the Subordinate Magistrate himself con- 
templated commitment by the Magistrate 
to whom he submitted his report. It 
was held by Caspersz and Chitty, JJ., that 
the commitment ordered was not illegal 
and they set aside the Sessions Judge’s 
order quashing it. In Imperatriz v. Shesha 
(5), it was held by Jardine and Candy, JJ., 
that the correct inference to be drawn 
from the provisos to sub-section (1) of 
Section 850 is that in determining whether 


(5) 
(8 
(4) 12 C. W. N. 136: 6 Cr. L. J. 429 

(5) Criminal Rulings of the Bom Н. С, No. 


1869, 
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or not to commit for trial, the Magistrate 
to whom the case is submitted is competent 
to base his determination on the evidence 
already recorded and the report sent with 
it. I concur in this view. It is no doubt 
a general rule that only an authority who 
has heard all the evidence is competent 
to deside whether the accused is innocent‘ 
or guilty. But the commitment of the 
accused involves no such decision: the 
Magistrate has merely to be satisfied that 
there are ‘sufficient grounds for committing 
the accused for trial” (section 210). Where 
he is clear that the evidence for the 
prosecution should be disbelieved or that if 
believed it is insufficent to justify conviction 
he may properly discharge the accused, but 
there seems to be no room for holding that 
either of these conditions obtains in the 
present case. 

The Sessions Judge is heraby directed 
to accept the commitment and to try the 
accused accordingly in due course. 


PUNJAB CHIEF COURT, 
CriminaL Revision No. 516 ок 1916, 
May 12, 1916. 

Present; —Mr. Justice Shah Din. 
TARA CHAND AND orHERS— 
PETITIONERS 

TETSUS ` 
BEHARI LAL AND OTHERS— 


RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), s. 145— 
Order made without recording evidence, legality of. 

A Magistrate taking action under section 146, 
Criminal Procedure Code, is bound to record the 
evidence of the petitioners, as required by sub-sec- 
tion (4) of the section, and an order passed without 
recording such evidence is made without jurisdiction 
and is ultra vires, [р. 869, cols. 1 & 2.] Р 

' 


Criminal revision from the order of the 
Magistrale, 186 class, Ambala, dated the 6th 
December 1915. 

Messrs. Beechey and Gokal Chand Narang, 
for the Petitioners, 

B. Jhanda Singh, for the Respondents. 

JUDGMENT.—This is a petition for 
revision of an order passed by the Magistrate, 
Ist class, Ambala, under section 145, 
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Criminal Procedure Code. The principal 
ground upon which revision is sought is that 
the Magistrate has shown an utter disregard 
of the imperative provisions of sub-sections 
(1), (3) and (4) of section 145 of the Code, 
and that, therefore, the order passed by him 
was one withont jurisdiction. 


A reference to the record shews that the 
Magistrate made no order in writing stating 
the grounds of his being satisfied that a 
dispute likely to cause a breach of the peace 
existed concerning the wall in question and 
requiring the parties concerned in such 
dispute to attend his Court and to put in 
written statements of their respective claims 
as respects the fact of actual possession of 
the wall. As the Magistrate cmitted to 
make the order required by sub-section 
(1) of section 145, of course, no copy of 
the order was served upon any of the 
parties; nor was a written copy published 
as required by sub-section (3) of the section. 
But this was not all. When the petitioners 
appeared in the Magistrate’s Court they 
made an application to him on the 29th of 
October 1915 to summon four witnesses 
for them and to take their evidence ; the 
necessary summonses were issued, but the 
evidence of the witnesses was not taken by 
the Magistrate at all. Another application 
to the same effect was presented by the 
petitioners on the Ist of December 1915, 
but no action was taken thereon by the 
Magistrate. 

It has been contended by the respond- 
ent’s Pleader that the omission on the part 
of the Magistrate to comply with the re- 
quirements of sub-sections (1) and (3) 
of section 145 was a mere irregularity 
which did not affect the Magistrate's 
jurisdiction, and in this connection Muham- 
mad Sharif v. Lala Dhanpat Rai (1) is relied 
upon. But granting the soundness of this 
contention, it is clear to my mind that 
the Magistrate was bound to record the 
evidence of the petitioners as required by 
sub-section (4) of section 145, and that he 
had no jurisdiction to pass the order that 
he has passed in this case without record- 
ing such evidence. I agree in the principle 


(1) 23 Ind. Cas. 487; 68 P. L. R. 1214; 15 P. W. R. 
1914 Or; 15 Or. L. J. 279. 


laid down in Fateh Sher Khan v. Emperor 


(2). 

16 is clear from the record that the Magis- 
trate has wholly disregarded the positive 
provisions of section 145 of the Criminal 
Procedure Code; and, in my opinion, the 
order passed by him was ultra vires. I 
accordingly set aside his order. 

Revision accepted, 


(2) 33 Ind. Cas. 3С5; 4 P. R. 1916 Cr; 17 Cr. L. J. 
129; 23 P. W. R. 1916 Cr. 


MADRAS HIGH. COURT. 

Crimtxatn Revision Case No. 229 or 1916, 

CRIMIKAL Revision Petition No. 191 
or 1916. 
August 28, 1916. 

Present: —Mr. Justice Sadasiva Aiyar. 
VADAKKE PEEDIYAKKAL UNNIAN. 
KUTTY — CouPLAINANT—PETITIONER 

» versus 

VALLAPALLY GOVINDAN NAIR— 

Accussp—OornTER- PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 197 
(1) — Village Munsif, whether ‘public servant not re- 
moveable from office’-—Complaint of bribery without 
sanction— Penal Code (Act XLV of 1860), s. 161—Juris- 
diction of Court —Vakalatnamas, authentication of, object 
of—Civil Rules of Practice, rv 77, 276—Madras 
High Court Appellate Side Rules, rr 23, 24. 

A Village Munsif and Magistrate is not a “public 
servant not removeable from office” without the sanc- 
tion of the Local Government, within the meaning 
of section 197 (1) of the ‘Criminal Procedure Code. 
He may be prosecuted for receiving bribes while 
acting as а judicial functionary in judicial pro- 
ceedings instituted before him. [p. 870, col 1.] 

The word “shall” in rule 23 of the Appellate 
Side Rules of the Madras High Court, which provides 
that “the judicial functionary etc., shall certify by 
his signature that the vakalatnama has been duly 
executed” only means that there "shall" be such a 
signature in the vakalat or affidavit to constitute it a 
valid certificate of authentication. [p. 870, col. 2.] 

The object of judicinl functionaries, such as Village 
М апзїїз and village Magistrates being given powers 
of authentication of vakalats, is only for the purpose 
of enabling Courts, before whom the vakalats and 
affidavits are produced, to treat such authentica- 
tion as prima facie evidence of the genuineness of the 
signatures of the alleged executants of the affidavits 
and vukalats, and it does not ab all follow that such 
vakalats and affidavits become the judicial records 
of the Court of the Village Munsif or Magistrate 
acting as a judicial functionary in judicial proceedings 
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instituted before him, or that they are produced 
before the Village Munsif in his capacity as a Court 
of Justice. [p. 871, col. 1.] 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Palghat Division, in Calendar Case No. 109 
of 1915. 


Mr. A. Sundaram, for the Petitioner. 


Mr. C. Madhavan Nair, for the Accused. 


ORDER.—The complainant is the peti- 
tioner in revision. He was directed to 
pay compensation to the accused, a Village 
Munsif and Magistrate whom he charged 
with taking a bribe of annas twelve for 
registering two vakalats and for authen- 
ticating an affidavit (section 161 of the 
Indian Penal Code) and. with refusing 
afterwards to register and authenticate 
them unless a fine of Rs. 5 was paid 
(section 166 of the Indian Penal Code). 
The Magistrate found the complaint to be 
false and vexatious and directed the com- 
plainant to pay compensation to the accused. 
On the facts and merits the complainant, 
petitioner, has, in my opinion, no case. 

Mr. Sundaram, the learned Counsel for 
the petitioner, argued that though his 
client it was that brought the complaint 
and made the Magistrate take cognisance 
of it, the Magistrate had no jurisdiction ovet 
the case, as the accused Village Munsif and 
Magistrate was either a Judge ora public 
servant not removeable from his office with- 
out the sanction of the Local Government 
within the meaning of section 197 of the 
Criminal Procedure Code and 'as the 
sanction of a superior Court or of a superior 
public servant to whom the Village Munsif 
and Magistrate is subordinate had not been 
obtained under that section for prosecuting 
the Village Munsif. As the order for 
compensation was passed in the case, so 
taken cognisance of, without jurisdiction, it 
was itself also bad for want of jurisdic- 
tion. à 

The learned Counsel, however, gave up 
frankly during the course of the argument one 
branch of his contention, namely, that the Vil- 
lage Munsif was a public servant not remove- 
able from his office except with the sanction 
of the Government (see section 7, Regula- 


tion 6 of 1831 which provides that Village 
Headmen are removeable from ollice . by 
Collectors). 

The Village Munsif and Magistrate is no 
doubt à Judge (see section 19 of the Indian 
Penal Code). But when a Village Head- 
man refuses to register a vakalat or 
authenticate an affidavit unless he is given 
a bribe and is charged with that offence, 
is he accused as “such Judge"? (See 
section 197, Criminal Procedure Code.) 
In other words, is the act of registering 
a vakalat or authenticating an affidavit an 
act done by him as Judge? Rule 77 of 
the Civil Rules of Practice says that 
“affidavits may be sworn before any Court 
or Magistrate, including a Village Magistrate, 
or a Sub. Registrar, Nazir or Depnty Nazir”. 
Rule 276 states: "Every vakalatnama shall 
be executed, or its execution attested before 
a judicial functionary, a Gazetted Officer, 
or Assistant Monigar or other Assistant 
Village Headman". As regards vakalats 
to be filed in the High Court rules 23 and 
24 of the Appellate Side Rales allow 
authentication by a Village Munsif as also 
by a. judicial functionary or Gazstted Officer, 
or the Registrar, Deputy Registrar, Mana- 
ger, Deputy Manager, or Assistant Manager 
of the High Court, Appellate Side. 
Recently Municipal Councillors, District 
Board and Taluq Board members and title- 
holders have also been included among 
persons authorised to authenticate vakalats. 
After the best consideration that I have 
been able to give to the subject, I 
think that persons authorised to authenti- 
cate are not bound to do so, notwithstanding 
that, in rule 23 of the Appellate Side 
Rules, it is said that “the judicial function- 
ary, etc., shall certify hy his signature that 
the vakalatuama has been duly executed", . 
1 think that it only means that there 
“shall” be such a signature in‘ the vakalat 
or affidavit to constitute ita valid certificate 
of authentication. I do not think it could 
beargued that a Member of the Governor's 
Executive Council who is a Gazetted Officer 
18 bound to authenticate all vakalats produc- 
ed before him. Having regard also to the 
fact that besides judicial functionaries, other 
officials and even uon-officials having nothing 
to do with any duty involving judicial 
functions are empowered to autheuticate 
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affidavits and vakalats, I am inclined to 
hold that the object of judicial functionaries 
sich as Village Munsifsand Village Magis- 
‘trates being given powers of authentication 
‘is only for the purpose of enabling Courts, 
before whom the vakalats and affidavits 
are produced, to treat such authentication 
as prima facte evidence of the genuineness 
of the signatures of the alleged executants 
of the affidavits and vakalats; it does not 
at all follow that such vakalats and affida- 
vits' become the judicial records of the 
Court of the Village Munsif or Magistrate 
acting as a judicial functionary in judicial 
‘proceedings instituted before him, or that 
they are produced before the Village 
Munsif in his capacity asa Court of Justice. 
1, therefore, hold that section 197 of the 
‘Criminal Procedure Code has no applica- 
tion, In the result, the petition is dis- 
missed. (The vakalats and affidavits in 
this case were intended to be filed before a 
. District Munsif and rules 77 and 276 of 
the Civil Rules of Practice, and not rules 
23 and 24 of the High Court Appellate 
Side Rules which alone were referred to by 
the petitioner’s learned Counsel before me, 
apply). . 
Petition dismissed. 
YR P. 


PATNA HIGH COURT. 
CRIMINAL Reviston No. 216 or 1916. 
August 4, 1916. . 
Present:—Mr, Justice Atkinson and 
Mr. Justice Kingsford. 
MOHINI MOHAN BANERJI AND ANOTHER 
—~ À CCUSED— PETITIONERS 


VETSUS 


EMPEROR—Opposits Party. 

Penal Code (Act XLY of 1860), ss. 188, 186, 353— 
Resisting or obstructing public servant in discharge of 
his duty—Ezecution of warrant of attachment—Civil 
Procedure Code (Act V of 1908), О. XXI, т. 24 (8) — 
Warrant, itlegal—Oficer | executing, not authoris 
ed—Offence. ` Ё 

In order to support a conviction for resistance to 
a public servant in discharge of his duty, the war- 
rant must be а lawful one and the person who 
executes the warrant must be clothed. with lawful 
"uri ity under the warrant to execute it. [p. 872, 
gol, 1 š 
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A warrant of execution which does not bear a 
date on or before which it should be executed is 
not a good warrant. [р. 872, col. 2.] 

Sheikh Naseer v. Emperor, 5 Ind. Gas. 409; 37 О. 
122; 14 C. W. N. 282; 11 Cr. L. J. 128, followed. 

The Nazirof a Court has no lawful authority to 
execute a warrant directed to the bailiff of the 
Court [p. 872, col. 1.] 

Sabed Ali v. Emperor, 19 Ind. Cas. 706; 40 C. 849; 
17 C. W. N. 941; 14 Cr L. J. 274, referred to. 

It is no offence to resist the execution of a bad 
warrant, or to obstruct the execution of a warrant by 
a sig to whom it is not directed. [p. 872, cols. 
1&2. 

Sabed Ali v. Emperor, 19 Ind. Cas, 706; 40 С. 849; 
17 O. W. N. 941; 14 Gr. L. J. 274, referred to. 

Sheikh Naseer v. Emperor, 5 Ind. Cas. 409; 37 0, 122; 
14 ©, W. N. 282; 11 Or. L. J. 128, adopted. 


Criminal revision against the order of the 
Deputy Commissioner, Bhagalpur, dated the 
llth July 1916. 

Messrs. Pugh, Sarat Kumar Banerji and 


` Abani Bhusan Mukerji, for the Accused. 


- JUDGMENT. 

ÅTKINSON, J.—This is an application by 
the accused to have the order of convic- 
tion in this case set aside. He was charged 
under sections 183, 186 and 353 of the 
Indian Penal Code. These sections econ- 
template resistance to Police officers or 
other people in charge of the administra- 
tion or execution of warrants and endow- 
ed with lawful authority. The applicant 
contends that what took place, giving rise 
to the prosecution ‘in his case, was not 
the infringement by him of any lawful 
right of the person who came to the 
accnsed’s lane to execute the warrant which 
was entrusted to him for execution. 

In a civil action brought against the 
accused, an interlocutory order for attach- 
ment was made, and the Court issued a 
warrant, directed to the bailiff of the 
Court directing him to seize all the soap- 
stones and finished soap-stone ware that 


were in the defendants’ “quarry and 
workshop”. It is contended that that did 
not authorise the officer executing the 


warrant to enter the accused’s house and 
seize whatever materials in the shape of 
soap-stone might be there. The officer 
sought to enter and was resisted by the 
aceused, who threatened to shoot him if 
he persisted. The officer charged with 
execution of the warrant was the Nazir 
of the Court and he complained that he 
was resisted by the accused in the discharge 
of his duty, and hence the charge that was 
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subsequently framed against the accused 
under the sections of the Penal Code that І 
have mentioned. 

It is contended now on behalf of the accus- 
ed that he committed no offence at all, 
because, first of all, the warrant was 
executed by a person to whom it was not 
addressed; secondly, the warrant was uncertain, 
inasmuch as it prescribed no time 
within which it should be executed and 
thirdly, 16 did not anthorise the seizure 
cf things that were in the dwelling-house 
of the aecused; and that thus, there was 
no resistance by the accused to a person 
lawfully authorised to execute the warrant. 

Mr. Pugh has satisfied us оп the 
authority referred to in Sabed Ali v. Emperor 
(1) that the bailiff of the Court is a distinct 
and known person who corresponds to the 
peon inthis country; but certainly a bailiff 
is not a Nazir. Therefore, inasmuch 
as this warrant was execnted by the 
Nazir, who is a person to whom it was 
not addressed, if did not clothe the 
person who received itwith lawful author- 
ity for its execution. Accordingly on this 
ground alone this conviction cannot stand; 
because, in order to support the convic- 
tion, it must be based upon a lawful war- 
rant, and the person who ехөспіез the 
warrant must be clothed with lawful authority 
under the warrant to execute it. The man 
who executed it, in fact the Nazir, had no 
authority, it was not directed to him, 
and it was not within the purview of his 
duty to take upon himself the voluntary 
execution of it, and if he did so, then the 
execution so made by him was not in 
pursuance of the warrant, and, therefore, 
not lawful, ` 


Under Order XXXVIII, rule 7, the 
method in which an attachment of pro- 
perty is to be carried out is prescribed to 
be the same as that in the case of a 
decree. Order XXÍ, rule 24, prescribes 
what are the essentials necessary in the 
execution of a decree, and sub-clause 3 
of rule 24 provides that “in every such 
process a day shall be specified on or 
before which it shall be executed.” 
This warrant contains no specified day upon 
which or before which it should be executed. 

(1) 19 Ind. Cas 706; 40 C. 849; 17 С. W. N. 911; 14 
Cr. L. J. 274, 
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It is absolutely blank in point of time, 
uncertain, and would operate as a continuin 
authority indefinitely. : 

In our view the case of Sheikh 
Naseer v. Emperor (2) clearly applies 
to this case, and we adopt the judgment 
of the learned Judges there, who laid 
down “that it was material that the 
warrant should bear a date оп or before 
Therefore 
this warrant failed in an essential parti- 
cular, and was at the time of' the resist- 
ance, on ihe face of it, not a good 
warrant. For that reason also we: think 
this warrant is bad and the conviction which 
has been obtained upon it, and the charges 
founded upon it, eannot be sustained. 

We shall offer no opinion upon the ques- 
tion raised as to the scope of the proper- 
ties to be seized. Whether the Schedule 
applies to the properties within the house 
it 15 not necessary to diseuss. We shall, 
therefore, set aside this conviction and order 
that the accused shall be discharged from 
his bail. 


KINGSFORD, J.—I concur. 


Revision accepted. 
(2) 5 Ind. Cas. 459; 37 C. 129; 14 С. W. N. 282; 11 
От. L, J. 128. ` - 


MADRAS HIGH COURT, 
CRIMINAL Revision Case No. 500 ок 1916. 
(ORIMINAL Revisiox Petition No, 411 or 

1916.) 
October 20, 1916. 
Present:—Mr. Justice Krishnan. 
Inve PARUCHURY VENKATAPPAYYA 
CHOU DARI—Accosep—Patitionsr, 

Penal Code (Act XLV of 1860), ss. 415, 420 —Partner- 
ship—Collection vf debt by partner after. dissolution 
and withholding from co-partner—Cheating. 

The accused, one of two partners in a commission 
business, by a deed of dissolution of the partnership 
undertook ‘not to interfere with the business of the 
company” without his co-partner's knowledge. He, 
however, collected a debt from a debtor of the firm 
and did not pay it over to his partner. Accounts 
had not been settled: 

Held, that accused could not be charged with cheat- 
ing under section 420, Indian Penal Code. [p. 878, 
col. 2.] 

A concealment of facts cannot be said to be dis. 
honest so as to constitute the offence of cheating, if 


Vol, XXXVI] 


EMPEROR v, JAGARDEO, 
the person who is charged with concealing is not 
under a duty to disclose the facts. [p. 873, col. 1.] 

Emperor v, Bishen Das, 27 A. 561; А. W. N. (1905) 
98; 2 A. L. J, 268; 2 Cr. L. J. 218, referred to. 

Petition under ‘sections 485 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Sessions Court, Guntur, 
in Criminal Appeal No. 13 of 1916, preferred 
against the judgment of the Court of the 
Deputy Magistrate, Guntur, in Calendar 
Case No. 88 of 1915. 

Mr. M. Govindarajulu 
Fetitiorer. ; 

Mr. Е. R. Osborne (Public Prosecutor), 
for the Crown. 

ORDER.—It seems to me that the 
prosecution of the accused on the charge of 
a cheating under section 420 of the Indian 
Penal Code has been misconceived. He 
and prosecution lst witness were partners, 
and there was a debt due by prosecution 5th 
witness to that partnership. The prosecu- 
tion ease is that the partnership has been 
‘dissolved by Exhibit A and that the accused 
had no right under it to collect any debts 
due to that partnership, and that in that 
state of facts the accused obtained from 
prosecution 5th witness the repayment of 
thedebt due to the partnership giving up 
-a portion and that he has not paid over 
the money so collected to the partnership 
or informed prosecution lst witness about 
it and thus committed the offence charged. 
The person said to be cheated is prosecution 
` Sth witness. Section 415 of the Indian 
Penal Code defines what cheating is. 1% 
requires that the person, said to have been 
cheated, - should have been deceived and 
dishonestly or fraudulently induced to pay 
the money he did pay. There is no 
clear evidence of any active deception 
practised by the accused on presecution Eth 
witness. It is said there is a dishonest 
concealment of facts on his part. А con- 
cealment ean be said to be dishonest 
only if the person was under a duly to dis- 
close the facte. See Emperor v. Bishen Das 


N. addu, for the 


(1). The aceused’s case is that Exhibit 
A did not interfere with his rights to 
collect the partnership debts. There is 


nothing in Exhibit A that makes it clear 
that the sceused’s right as a partner to 

(1) 27 A 561; А. W. N. (1905) (8; 2 А. L.J. 268; 
20ү. L, J. 218. ` 
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collecé partnership debts has been taken 
away. It is said to be the result of the 
clause, "I shall not henceforward interfere 
with the business of this company without 
your knowledge". The business of the 
company was apparently a commission 
business; 16 is doubtful whether the collec. 
tion of the old debts could be treated as a 
business of the company. At any rate it 
is difficult to say that the accused was 
acting fraudulently or dishonestly in think- 
ing that he had still the right to collect 
the debts. There was no settlement of 
accounts and the receiving of the debt 
from the prosecution 5th witness was done 
openly and a formal receipt Exhibit F was 
given by the accused. In these circumstan- 
ees I think the accused cannot be held to 
be guilty of cheating prosecution 5th 
witness. Whether the fact that he did 
not pay over the money collected to pro- 
secution ist witness will constitute any 
other offence need not be considered, as no 
other offence is charged against the 
accused, 

I, therefore, set aside the conviction and 
sentence and acquit the accused and direct 
the accused to be released and the fine, if 
paid, to be refunded. 

Petition allowed. 

Y, R. P. 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 195 or 1916, 
April 27, 1916. 

Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 

.- ЕМРЕКОВ--Аррысахт 
versus 


JAGARDEO—Opposire PARTY. 

Criminal Procedure Code (Act V of 1598), s, 284—. 
‘Offences of the same kind, meaning of—T'wo acts of 
theft committed im the same night—Joinder of charges. 

‘Offences of the same kind’, as referred to 
in section 234, Criminal Procedure Code, and ag 
defined by sub-clause (2) of the said section, need 
not necessarily have been committed against the 
same person. [p. 874, col 2.] 

Empress of India v. Murari, 4A. 147; A. W, М. 
(1881) 156, overruled. 

Queen- Empress v. Juala Prasad, 7 А. 174; А, W. N, 
(1884) 321, referred to, 
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Accused was tried at one trial for theft of 
bajra from one man’s field and of rice from another 
man's field on the same night. The Sessions Judge, 
on appeal, held that the trial was illegal and 
ordered a re-trial: 

Held, that the accused could be tried at one trial 
for both the charges. [p. 874, ool. 2.] 

Criminal revision against the order of the 
Sessions Judge, Benares, dated the 14th 
January 1916. 

Mr. A. E. Ryves (Government Advocate), 
for the Applicant. ` 


JUDGMENT. 

Piacort, J.—In this case one Jagardeo wis 
tried at one trial in respect of two acts of 
theft committed in the course of the 
same night. It was alleged that he stole 
bajra from one manus field and rice from 
the field of another. He appealed to the 
Court of Session, and there the learned 
Sessions Judge, holding that the trial was 
illegal, has directed him to be re-tried. The 
case has been brought to our notice and we 
have taken up the matter in the exercise 
of our revisional jurisdiction. It is said that 
there is authority of this Court in favour 
of the view taken by the learned Sessions 
Judge. The case of Empress of India v. 
Murari (1) was decided on a differently word- 
ed section of the Criminal Procedure Code of 
1872. Tf itis necessary to say S9, we are 
quite prepared to say that that decision 
should no longer be regarded as laying down 
the law as it stands under the Criminal 
Procedure Code at present in force. The 
learned Sessions Judge seams to have ap- 
preciated this point, but to have been of 
opinion that the decision in E npress of India 
v. Murar (1) was re-affirmed in the case of 
Queen- Empress v. Juala Prasad (9). It was 
remarked at the close of that judgment that 
the decision in Empress of Indiav. Murari (1) 
was under a different Statute and would not 
be affected by the decision then being 
pronounced. Itseems to us that, so far from 
the learned Judges desiring to lay it down 
that the decision in Empress of India у. Murari 
(1) was a correct exposition of the law as it 
stood under the Criminal Procedure Code of 
1882, they suggested thecontrary. At any 
rate nothing was decided in the Full Bench 
case of (Jueen-Empress v. Juala Prasad (2) 
with regard to the meaning or effect of the 


(1) 4 A. 147; A. W. N. (1881) 155. 
(2) 7 A. 174 Al W. М. (1884) 321. 
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expression "offences of the same kind” as 
used in section 284, Criminal Procedure Code, 
and as defined by sub-clause (2) of the said 
section. Taking these words into our con- 
sideration, it seems olear to us that the 
offences of the same kind" referred to in 
that section need not necessarily have been 
committed against the same person. This 
principle has recently been affirmed by the 
Calcutta High Court in Subedar Ahir v. 
Emperor (8) after an exhaustive view of pre- 
vious authorities. 

Watsa, J.—I agree and wish to add that 
the decision in Empress of India v. Murari (1) 
must be considered as bad law. 16 was 
decided directly in face of the clear defini- 
tion and exposition contained in the section 
itself, It must be regarded as по longer 
law. The point which is now before us 
and whieh is the only point reported in the 
head-note, was not the point on whieh the 
ease eame up. The opinion of Mr. Justice 
Straight was merely an obiter dictum ap- 
parently without examination of the section - 
with which he was dealing, It was a state- 
ment ofthe English Law. In that particular 
case they enhanced the sentence against the 
man with regardto whom it was suggested 
that there was irregularity, so the report 
has to our mind no weight as authority. 

By tue Corar.— Order of the Court із that 
the learned Sessions Judge of Denares re- 
admit the appeal of Jagardeo on to his file 
of pending appeals and proceed to dispose 
of it according to law. 

Order set aside. 


(3) 28 Ind. Cas. 668; 43 О, 13; 19 О, W. N. 557; 16 
Cr. 1. J. 332; 43 C. 18. 


CALCUTTA HIGH COURT. 
Civit RergRENOS No. 2 or 1916. 
March 30, 1916. 
Present: —Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
In the matter of. Babu ASUTOSH 
MUKHERJEE, PLEADER. 

Legal Practitioners Act (XTIII of 1879), ss. 18, 
14—Pleader — Professional misconduct —Alterations, 
bona fide, of Court records. 

After the sale of a holding in execution of a ront. 
Песгес, certain alterations intended to bring the 
description of the holding into conformity with the 
decree and to reconcile the decree and the sale 
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notifications, were made in the application for execu- 
tion, in the warrant of attachment and in the office 
copies of sale proclamations, by а Pleader’s clerk 
and initialled by the Pleader bona fde in the belief 
that these alterations were in the documents when 
presented to and issued from the Court: 

Held, that in appending his initials, and in thereby 
giving the weight of his authority, to the assertion 
that the papers were in the condition in which they 
were presented to the Court, the Pleader had acted 
without due care and caution and without that sense 
of responsibility which should govern the conduct of 
all officers of the Court in matters of such import- 
ance and was thus guilty of grave impropriety in the 
performance of his duties, for which he should be 
suspended from the practice of his profession for a 
period of three months. [p. 875, col. 2.] 


Reference under section 24 of the Legal 


Practitioners Act (XVILI of 1879) by the 
District Judge of Khulna. 


Mr. B. Chakrabutty and Babus Jadu- 
nath Kanjilal and Brojolal Chakrabetty, for 
the Pleader. 


Babu Ram Charan Mitler, for the Cown. 


JUDGMENT.—These are proceedings 
under sections 13 and 14 of the Legal Practi- 
tioners Act. 


It appears that a certain landlord obtained 
a decree for rent in respect of a holding 
measuring 50 bighas at a rental of Rs, 62-8-0, 
that is, of Rs. 1-4-0 а bigha, 

The decree-holder put his decree in execu- 
tion and brought the property to sale. 

The Pleader now in question one Babu 
Asutosh Mukherjee was employed iu the 
execution proceedings, and it appears that 
in the application for execution, in the 
warrant of attachment, and in the Nuls pro- 
clamation the property to be sold was 
described as a holding measuring 75 bighus 
at a rental of Rs. 15. It seems that these 
figures were obtained from a patta granted 
ata time when the cultivated area was 12 
bighas and the rentat the rate of Rs. 1-4 0 а 
bigha was, therefore, Rs. 15. 

The matter then appearing against the 
Pleader is that after the property had been 
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proclamations. The alterations were made 
by the Pleader’s clerk and initialled by 
the Pleader. His explanation is that he 
affixed. his initials "bona fide", or, as we 
understand, in the belief that the alterations 
were in the dccument when presented to and 
issued from the Court. 

It has been suggested that no hardship 
has been caused to the auction-purchaser 
who has not applied for the setting aside 
of the sale, but it may well be that he thinks 
that he can successfully assert that the 
decree-holder landlord, is and will remain 
bound by the description of the holding given 
in the sale proclamation. It would seem, 
therefore, thatin making the alterations the 
clerk was actuated by the desire to conceal 
from the decree-holder client his own and 
his master’s carelessness. 

It is not suggested now that the Pleader’s 
initials were appended at the preparation of 
the documents. It may be, therefore, that he 
was not a willing accomplice in the scheme 
conceived by the clerk. 

But to tamper with Court records is at 
all times a serions matter and taking the 
most lenient view of the case it is abundant- 
ly Glear that in appending his initials, and in 
thereby giving the weight of his authority to 
the assertion that the papers were in the 
condition in which they were presented to 
the Court, he, the Pleader, acted without due 
care and caution and without that sense 
of responsibility which should govern the 
conduct of all’ cfficers of the Court in 
matters of such importance. 

We are, therefore, constrained to the 
opinion that he has keen guilly of grave 
impropriety in the performance of his duties 
and we accordingly suspend him from the 
practice of his profession for a pericd of 
three months from this date. 

Susrension ordered, 


sold a second time, certain alterations intended . 


to bring the description of the bolding into 
conformity with the decree, and in so 
far as the area was concerred, intended 
to reconcile the decree and the sale rotifica- 
tions, were made in the application for 
execation, in the warrant of attachment, 
and in the office copies of the two sale- 
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MADRAS HIGH COURT. 
Carminat Revision Case No. 519 or 1916. 
CRIMINAL Revision Petition No, 427 
or 1916. 

November 2, 1916. 
Present:—-Mr. Justice Spencer. 
NAGOJI ROW AND OTHERS— PArTY No. I— 
PETITIONERS 
versus 
SUBBARAYULU NAIDU AND orners— 
Parry No. II— RESPONDENTS, 

Criminal Procedure Code (Act V of 1898). s. 145— 
* Parties concerned in such dispute, meaning of —Servant, 
order against, whether binds master — Jurisdiction, 

The words “parties concerned in such dispute” 
n section 145 of the Code of Criminal Procedure 
include persons who are interested in or claim aright 
to the property in dispute. [p. 876, col. 2.] 

Ram Chandra Das v. Monohur Roy, 21 C. 99, 10 
Ind. Deo. (N. s.) 652 and Queen-Empress v. Kuppayyar, 
18 M. 51; 2 Weir 105; 6 Ind. Dec. (x. s.) 886, followed, 

An order for possession cannot be made under 
section 145, Criminal Procedure Code, against a mere 
servant without his master being on the record. [p. 


576, col. 2.) 
Jitbahaw v. Bansrup Dhobi, 6 C. L. R. 198, fol. 


lowed. 
Dhondhai Singh v. Follet, 31 О. 48; 70. W. N. 


825; 1 Or. I, J. 49, distinguished. 

Ram Chandra Das v. Monohar Roy, 21 O. 29; 10 Ind. 
Deo. (N. 8) 652; Queen-Empress ү. Kuppayyar, 18 M. 
51; 2 Weir 105; 6 Ind. Dec. (N, s.) 386; Behary Lal 
Trigunait v. Darby, 21 C. 915; 10 Ind. Dec. (х. в.) 
1242; Brown v. Prithiraj Mandal, 25 O. 423; 13 Ind. 
Dee. (м. в.) 280; Bolanath Singh v. Wood, 32 C. 287; 
2 Cr. L. Z, 262, referred to. 

Petition, under seetions 435 and 439 of the 
Code of Criminal Procedure, 1898, praying the 
High Court to revise the order ofthe Sub- 
Divisional Magistrate,  Chandragiri, in 
Miscellaneous Case No. 29 of 1915. 

Messrs. A. Krishnaswami Azar and N. 
Chandrasekhara Aiyar (for Mr. A. N. Sitarama 
Sastri), for the Petitioners. ; 

The Hon’ble Mr. T. Richmond and Mr. 
A. Ramasami Mudalzar, for the Respondents. 
The Public Prosecutor, for Government. 

ORDER.—The Magistrate, acting under 
section 145 of the Code of Criminal Procedure, 
has adjudicated upon a dispute likely to cause 
a breach of the peace in the presence of 
two groups of individuals whom he de- 
signates as Party No. I and Party No. II. 

From the Magistrate’s preliminary order 
it appears that the individuals composing No. 
1 party are the servants of the purchaser of 
the village of Kandadu in Kalahasti Estate, 
and that No. II party has been administer- 
ing the forest in dispuute which is claimed 
diversely by the Kalahasti and Karvetnagar 


INDIAN OASES. 


{1916 


Estates. From the description of the parties 
in the final order it appears that on one 
side we have a forest amin, a tanadar and 
two forest watchers, and on the other side a 
forest amin and seven forest watchers. 

The words іп sestion 145 of the Code of 
Criminal Procedure ‘parties concerned in 
such dispute’ have beeu understood as in- 
eluding persons who are interested in or 
claim a right to the property [Ran 
Chandra Das v. Monohur Roy (1) and 
Queen- Empress v. Kuppayyar (2) ]. 

The course of legal decisions as regards 
the right of Managers to represent their 
Principals in such prcceedings shows a curious 
development. In Behary Lal '"l'rigunavt v, 
Darby (3) Managers were held to 
have no interest or possession, and this -was 
followed in Brown v. Prithtray Mandal (4). In 
Dhondhai Singh уз Follet (5) the possession of 
a Manager on behalf of an absentee proprietor 
was recognised, In Bholanath Singh v. Wood 
(6) the fact of a Manager being made a 
party instead of his employer was held 
to be a mere irregularity not affecting the 
Magistrate’s jurisdiction, even if the zemendar 
who employed him lived within the Court’s 
jurisdiction. 

The position of a servant is rather differ- 
ent. He cannot be treated as in actual 
possession either in his own right or on 
behalf of another. The possession in such 
a case must be with the person who pays 
him his monthly wages and entrusts him with 
the custody of the propertyin dispute. If he 
were dismissed from service, the order passed 
under section 145 ofthe Code of Criminal 
Procedure could not be treated as binding on 
his successor ог on his master. Nor is hea 
party to be ‘evicted in due course of law’ by 
a Civil Court. In the matter of Jitbahan .v. 
Bansrup Dhobi (7) it was held that an order 
for possession could not be made against a 
mere servant without his master being on the 
record. The possession of an Agent or 
Manager has been distinguished in Dhondhat 
Singh v. Follet (5! from the possession of a 
servant or bailiff who occupies land in a 


(1) 21 C. 29; 10 Ind. Dec. (x. s.) 652. 

(2) 18 M. 51: 2 Weir 108; 6 Ind. Dec. (s. s.) 386. 
18) 21 C. 915; 10 Ind. Dee, (х. к.) 1242. 

(4) 25 С. 423; 13 Ind. Dec. (N. s.) 280. 

(5) 81 C. 48; 7 C. W. N. 825; 1 Cr. L. J. 49, 

(6) 32 O. 287; 2 Cr. L. J. 202. 

(7) 6 C. L. R. 193. 
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merely ministerial character and does not 
acquire possession. (See also Pollock оп 
Possession in Common Law, pages 18 and 56.) 
Iam, therefore, of opinionthat the section was 
not intended to apply to servants in the 
‘absence of their masters. Otherwise it would 
be possible for the employer to make the 
Magistrate's order ineffective, and to avoid 
awkward questions of limitation, by merely 
changing his servants. 

I, therefore, consider that the .order in 
‘question was made without jurisdiction and 
"I set it aside. Costs in this Court to be borne 
by party No. 11. 

Petition allowed; Order set aside. 

V.R.P. 


— sent 


ALLAHABAD HIGH COURT. 
CRIMINAL REFgERENOE No. 409 or 1916. 
June 21, 1916. 

Present:—Mr, Justice Walsh. 
GEORGE BANERJI— AcccsED— ÁPPLICANT 
versus 
EMPEROR-—PaosscuToR— OPPOSITE PARTY, 
. U.P. Mumicipalities Act (I of 1900), s. 59 (c)]— 
‘Bicycle with auto-wheel, if moter car, motor bicycle or 
bicycle— Tav, liability for— Statutes, interpretation of. 

Enactments which render the public liable to pay 
taxes or charges must be construed strictly, or 
in other words unless the language under which they 
are sought to be: charged is perfectly clear the 
charging authorities are mot entitled to assess a 
charge inasmuch as the public have a right to 
know what exactly are the charges imposed upon 
them. [p. 877, col. 2.] 

Therefore, an ordinary bicycle with a motor 
wheel which may be affixed to or detached from the 
bicycle itself as the rider chooses is neither’a motor 
car nor a motor bicycle and cannot be taxed unless 
a clear notification bringing it within the terms and 
imposing additional liability by way of tax is 
obtained. [p. 877, col. 2.] 

Criminal Reference made by the Sessions 
Judge, Allahabad. 

JUDGMENT.—In this case the Sessions 
Judge of Allahabad has referred to this 
Court an order of the first class Magistrate 
which eame before him by way of revision. 
As the first class Magistrate says, this is 
really a test case to decide how certain 
vehicles should be taxed. The complaint 
was made by the Municipal Board against 
Mr. G. Banerji of Canning Road for using 
a bicycle with a motor-wheel attachment 
without a license. The question is one of 
taxation and, as the Sessions Judge rightly 
says in his order of reference, enactments 
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which render the public liable to pay 
taxes or charges of this nature must be 
construed strictly; or in other words, unless 
the language under which theyare sought 
to be, charged is perfectly clear, the charg- 
ing anthorities are not entitled to assess a 
charge inasmuch as the public have aright 
to know what exactly are the charges 
imposed upon them. Now in this case 
there are three classes of vehicles which 
are material (1) a motor car, (2) a motor 
bicycle, (3) a bicycle. The vehicle in ques- 
tion is of modern invention, that is to say, 
it is ап ordinary bicycle with a motor- 
wheel which may be affixed to or detached 
from the bicycle itself as the rider chooses, 
but which when attached provides a motor 
power which enables the rider to propel 
the machine by motor power. Now that 
is really not a motor car, neither in the 
ordinary nor in the commercial sense of 
the word; and there isa definition of motor 
ear in the notification of the Municipality 
itself which does not include the bicycle 
in question. Secondly, it is not, іп my 
opinion, a motor bicyele, which in the 
ordinary commercial use of the term 
must be understood to mean a bicycle 
which is propelled entirely by motor. A 
motor bieyele means a motor, The vehicle 
in question is a vehicle with two wheels 
which is propelled somefimes by motor and 
sometimes without. It is built and con- 
structed and designed for the purpose of 
being used and propelled both by 
mechanical powerand by human agency. The 
motor which isonly contained in the extra 
motor-wheel or auto-wheel, as it is called, 
is a temporary attachment and is no part 
of the vehicle itself. A bicycle may be 
propelled presumably in various ways be- 


‘sides that of ordinary propulsion by human 


agency from the saddle, e. g., it may be 
propelled before a wind with a sail that 
is merely a temporary aid or attachment 
which is irdependent of the original con- 
struction and design of the vehicle. This 
vehicle was undoubtedly a bicycle, and Mr. 
Banerji has never disputed his liability to 
have it treated as such. If the Municipal 
authorities have the right and desire to 
impose & further burden upon him, they 
must obtain a notification which in clear 
terms will bring it within the definition 
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and impose an additional liability by way 
of tax. The result is that I accept the 
recommendation of the Sessions Judge and 
set aside the convietion and direct that 
ihe fine, if paid, be refunded. е 
Oonviction quashed. 


.. MADRAS HIGH COURT. 
Civit MISCELLANEOUS APPEAL No, 320 
А or 1916. 
November 21, 1916. 
Present:—Mr. Justice Sadasiva Aiyar aud . 
Mr. Justice Napier. 
. In re APPAVU KAVUNDAN AND ANE Eo 
RESPONDENTS— A PPELLANTS. 

Criminal Procedure Code (Act V of 1908), s. 195, da 
(6) and (7) (c)—District Munsif acting as Small Cause 
Court, whether ‘subordinate to "District Judge—Sanc- 
tion— Appeal —Jurisdiction. 

A District Munsif acting asa Small Cause Court 
is ‘subordinate’ to the District Judge within the 
meaning of: section 195, clause 7, sub-clause (c), of 
the Criminal Procedure Code, 

Jamna Das v. Sabapathy Chetti, 12 Ind. Cas. 521; 
26 M. 188; 10 M. L. T. 278; (1911) 2 M. W. N. 259; 12 
Cr. L. J. 545; 21 M. L. J. 1074, £ollowed. 

.  Ajodhia Parshad v. Ram Lal, 13 Ind. Cas 284,9 А. 

L. J. 124; 18 Cr. L. J. 44 84 А. 197, Ambica Tewari 
v. Emperor, 84 Ind. Cas. 820; 17 От. L. J. 208, 
dissented from. 

Appeal against the order of the Distriot 
Court of South Arcot, in Original Petition 
No. 248. of 1916,.. preferred against the 
order of the Court of the Principal District 
Maunsif of Villupuram, in Original Suit No. 
180 of 1916. 

Mr. S. Ramaswamt Aiyar, d the. Appel- 


lants. \ 


JUDGMENT.—The contention that“ the 
District Judge. has no jurisdiction, to 
interfere under section 195, clause 7 (c) of 
the Code of Criminal Procedure, against 
the order of the District Munsif acting as 
` а Small Cause Court is not accepted by 
us.: We prefer to follow the decision of 
this Court in Jamna Das v. Sabupathy Chetti 
(1), and' we dissent from the deeisions in 
Ajodhia Parshad v. Ram Lal (2) апа Ambica 
Tewart v. Emperor @) which decide other- 
wise, 

(1) 12 Ind. Саз. 521; 2t M. L. J. 1074, 36 M, 138, 10 
M. L. Т. 278; (1911) 2 M. W. N. 259; 12 Cr. L. J. 545. 

(2) 13 Ind. Cas, 284, 34 А. 197; 9 A. L. Т, 124; 18 


Cr. L. J. 44. 
(8) 34 Ind. Cas. 320; i Cr, L. J, 208, 
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CHADHA T. М, 0. EMPEROR, | s 


On the merits we see по reason’ to 
interfere with the order of the learned _Dis- 
trict Judge. 

The appeal is dismissed. - 

Appeal dismissed. 
Ye В. P. 


ALLAHABAD HIGH COURT. 
OngruINAL Revision No. 405 or 1916. 
` June 30, 1916. 
Present; — Mr. Justice Piggott.. 
T. N. GADA TATUR 


versus 


І EMPEROR—Responpent. 

Criminal Precedure Code (Act V of 1898), s. 485,— 
Revision—High Court, power of ~Perjury—Order to 
witness: to show cause against prosecution for per- 
jury, whether can be set aside. Р 

A High Court can interfere in its revisional juris- 
diction with an order of a Magistrate calling upon 
a witness to show cause why his prosecution under ' 
section 193 of the Indian Penal Code should not be 
directed. [p 879, col. 2.) 

A deponent qualified his statement in his cross- 
examination by an admission that the deponent was 
not quite sure, and was only speakirg to the best 
of his recollection and bəlief. He was called upon 
to show cause why he should not be prosecuted for 
perjury. The deponent had not been asked; whether . 
he was prepared to swear to the fact as true: 

Held, seiting aside the order of the Magistrato, 
that no good purpose would be served by' further 
coutinuance of the proceedings initiated ру the 
order complained of, inasmuch as materials for 
a ахооевагш. prosecution for perjury were Jacking. 
Dp. 879, col, 2 

Queen- Empress v. Jagan Singh, А. W. N., (1892) 
102, followed. 


Criminal revision from ап order lof the 
District Magistrate, Allahabad. 


FACTS material for the report: e аге as 
follows: — 


Mr. T. N. Chadha’s dog was aia . 
He sent а letter through one of his servants 
to the pound officer to inquire if. his dog 
was there. The pound officer noted that his 


‚ dog was there and that it wonld be released 


on payment of a certain amount which ‘he also 
noted. Soon after is was reported that the 
lock of the pound ‘office was broken and 
Mr. Chadha’s dog with some other dogs 
was missing. A Police report was made 
and a criminal case was brought against 
one Parmanand and others. Parmanand 
pleaded alibi. In the trial of Parmanand 
"Mr. Chadha was called as a witness and: was" 
asked as to -the letter, which he had written 
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io the pound offieer and which was found 
on the person of Parmanand. In his exa- 
mination-in-chief Mr. Chadha said that 
he had himself given that letter to the 
Police officer who came to make investiga- 
tions to his bungalow. In the cross-exami- 
nation he said that he was speaking to the 
‚ best of his recollection and belief. The Magis- 
trate called upon him to show cause why 
he should not be prosecuted for perjury. 
From this order this petition for revision 
was filed. - 


Mr. Alston (with him Mr. Nehal Chand), 
for the Applicant, stated the facts at length 
and contended that no good purpose would 
be served by prosecuting Mr. Chadha. 

Mr. Chadha onght to have been asked if 
he swore that he did give the letter to the 
Police officer. | 

[Рїввотт, J—Can I 
stage? |] ` 

Yes. There is a precedent and it has 
been held that the High Court can interfere 
even at this preliminary stage. Queen- 
Empress v. Jagan Singh (1). 


interfere at this 


Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown, contended that 
Mr. Chadha had clearly contradicted himself 
and this was a clear case of perjury. The 
High Court should not interfere at this 
stage. The District Magistrate may or 
may not sanction prosecution, If the Dis- 
trict Magistrate sanctions prosecution it will 
then be for Mr. Chadha to come to this 
Court, 

JUDGMENT.—This is an application 
asking this Court to interfere with an order 
of the District Magistrate of Allahabad 
calling upon the applicant to show cause 
why his prosecution under section 193 of 
the Indian Penal Code should not be direct- 
ed. For obvious reasons it is а very unusual 
thing for this Court to interfere in such 
a matter at so early a stage; but pre- 
cedent can be shown for the exercise of this 
Court’s jurisdiction, vide Queen-Hmpress v. 
Jagan Singh (1). Presumably this applica- 


tion was admitted because a connected 
application, by the three persons found 
guilty at the trial in which the present 


applicant’s evidence was given, was also - 


(1) A. W. N. (1892) 102. 
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pending before this Court for disposal. 
After having gone through the record in 
connection with the application of  Par- 
manand and others, J am in a position to 
say without hesitation that no good purpose 
would be served by the further continuance 
of the proceedings initiated by the order 
complained of. The statement in respect 
of which it is suggested that the offence 
of giving false evidence was committed 
was qualified in cross-examination by an 
admission that the deponent was not quite 
sure, and was only speaking to the best 
of his recollection and belief, According 
to the English practice he should. then 
have been asked whether he was prepared 
to swear to the fact as true. It is obvious 
from his answers that he would have de- 
clined to do so. If it was any part of the 
case.for the prosecution that the present 
applicant was shielding the three accused 
persons from justice, his examination before 
the Court, and more particularly his cross- 
examination on behalf of the prosecution, 
should have been conducted upon different 
lines. As the record stands, materials for 
a successful prosecution for perjury are 
obviously lacking. Following the precedent 
set in the reported case already referred 
to, I discharge the Magistrate’s order call- 
ing upon the petitioner, Mr. Т. N. Chadha, 
to show cause why he should not be pro- 
secuted for an offence under section 193 
of the Indian Penal Code. 
Order discharged. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 196 or 1916, 
April 27, 1916, 
Present:—Mr, Justice Piggott and 
Mr. Justice Walsh. 
EMPEROR-—A»P»PELLANT 
versus 
BECHAN PANDE AND OTHERS— 


OPPOSITE PARTIES. 

Criminal Procedure Oode.(Act V of 1898), s. 284— 
Joinder of charges —Several accused jointly concerned 
in one transaction—Joint trial, legality of. 

The sections following section 233 of the Criminal 
Procedure Code axe empowering sections which 
require to be used with due discretion and in 
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suitable cases, They specify possible exceptions to 
the principle laid down in section 233. 

Where six accused-persons were charged that they, 
while carrying on а systematic swindle, had 
committed each of ‘the three offences apeoilied 
in the several charges: 

Held, that there was nothing illegal in the framing 
of the "three joint charges against all the accused 


or in the trial of these three charges ab one and the 
same trial. 


Criminal revision against the order of the 
Sessions Judge, Benares, dated the 1st Feb- 
ruary 1916. 

Mr. 4. E. Ryves (Government Advocate), 
for the Crown. 

Mr. Satya Chandra Mukerji, for the Oppo- 
site Parties, 


JUDGMENT.— In this case six men were 
placed on their trial before a Magistrate 
of the first class at Benares, the allegations 
against them being that they had been 
jointly concerned in carrying on a systema- 
iie swindle in tbe course of which they 
had committed. sundry offences punishable 
under section 420 of the Indian Penal 
Code. .Three of these offences committed in 
the course of a single year, asa matter of 
fact in the course of a much narrower in- 
terval were selected, and the prosecution 
was limited tothese. The Joint Magistrate 
framed three charges each against the entire 
body of accused, and he proceeded to try 
all of them ~at one and the same trial 
in respect of all these offences, found all 
‘the accused guilty, and passed what he 
considered appropriate sentences. Four of the 
persons convicted appealed to the Sessions 
Judge, who has held the trial inthe Magis- 
trate’s Court to be bad in law. He has 
accordingly ordered are-trial of the whole 
body of accused separately on each of 
the three charges, aud he has done this 
without entering into the merits of the 
case at all and without recording, or ap- 
parently forming, any opinion that the 
accused had been prejudiced, or that the 
interests of justice had suffered, by the 
course adopted in the Magistrate’s Court. 

On the question of law involved we have 
expressed our opinion in а ease which has 
: just come before us, in which the question 
as to the operation of section 234 
of the Code of Criminal Procedure was 
raised in a singularly crude 
form. In the present case it is suggested 
that the question is complicated by the fact 
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that six persons in all were involved in 
each of the three charges. The provisions 
of section 233 and the following sections 
of the Criminal Proeedure Code require to 
ba eonsidered together. They occur in a 
sub-division cf the Code headed "joinder 
of charges.” The general principle that 
there shall be & separate charge and a 
Separate trial for every distinct offence of 
which any person is accused. is first laid 
down in section 233 ofthe Code. Then 
follow a number of sections specifying pos- 
sible exceptions. In these sections, where 
a Court is empowered to try offences 
jointly or accused persons jointly, the word 
“may” is used in each case, and not the 
word “shall” as used in section 233, where 
the general principle is laid down. These 
are, therefore, empowering sections, which re- 
quire to be ussd with due discretion and in 
suitable cases. In the present case the pro- 
secution set out to prove that the six 
accused persons, acting together, had com- 
mitted each of the three offences specified in 
the several charges. On the wording of 


* the section there was nothing illegal in the 


framing of the three joint charges against 
all the accased, or in the trial of these 
three charges at one and the same trial. 
If the learned Sessions Judge, on examining 
the record, comes to the conclusion that 
the accused persons, or any of them, were 
prejudiced, or that the interests of justice 
have suffered by the procedure adopted 
in the Magistrate’s Court, it will still 
be open to him to order such new 
trial or trials as he may consider that the 
interests of justice require. We think he 
was wrovg in holding himself bound by 
the view he took of certain older decisions 
of this Court to quash the whole of the 
convictions and direct the re-trial of all 
the accused on all the charges on the one 
ground taken by him, namely, that the trial 
as held in the Magistrate’s Court was ab- 
solutely illegal. We set aside, therefore, the 
order passed by the Sessions Judge in 
this matter and direct him to re-admit the 
appeals of Bechan Pande, Sat Narain Pande, 
Anrudh Prasad and Ram Shankar on to his 
file of pending appeals and dispose of the 
same according to law with regard to the 
remarks that have been made above. 


Order set aside, 


" 
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CALCUTTA HIGH COURT. 
Rore Nisi No. 441 or 1916, 
November 21, 1916. 
Present: —Mr, Justice Fletcher and 
. Mr. Justice Richardson. 
UMA CHARAN SEN GUPTA-PrAWINTIFF 
—— PETITIONER 
versus 
CHINTA ROY AND ANOTHER— DEFENDANTS— 
= Oprosite PARTIES. 

Civil Procedure Còde (Act V of 1908), s. 24— 
Transfer of suit from regular file of Munsif to Small 
Cause file of Subordinate Judge—Pecuniary value of 
claim within cognizan-e of Subordinate Judge— 
District Judge, power of, to transfer. 

An ‘original suit filed in Munsif’s Court was 
transferred by the District Judge under section 
24, Civil Procedure Code, to the Court of a Sub. 
ordinate Judge who had powers to try it as a Small 
Cause suit. The plaintiff objected to the transfer on 
the ground that, by its removal to a Small Cause 
Court, he was deprived of the right of appeal in the 
event of the decision being adverse to him: 

Held, that the order of transfer was within the 
powers of the District Judge, the institution of suits 
being always subject to the contingency of action 
being taken under section 24, Civil Procedure Code. 
[p. 881, col. 2 ] 

Rule against the order of the Court of the 
Sub-Judge, Dinajpur, exercising the powers 
of & Court of Small Causes, in Suit 
No. 573/1242 of 1915. 

. FACTS of the case appear from the judg- 
ment. 

Babu Kumar Sankar Roy, for the Peti- 
tioner:— There having been no Small Cause 
Court at Dinajpur at the time of the institu- 
tion of thè suit the suit was properly filed in 
the Court of the Munsif and once the suit 
was properly instituted in a Court having 
jorisliction, the suit could not be transferred 
So as to take’ away from the plaintiff any 
right of appeal which he would have in the 
suit, vide Hart Kamayya v. Hari Venkayya (1) 
atd Mahima Chandra Sirdar у. Kali Mandal 
(2)..No doubt the District Judge had under 
section 24 jurisdiction to transfer the case to 
some other Ccurt, but the above rulings are 
authorities for holding that such transfers 
cannot be made so as to affect the right of 
appeal, which the plaintiff would otherwise 
have referrred to Order XLVII. rule 7. 

Babu Khitish Ohunder Nengy, for Dr. Naresh 
Chandra. Sen Gupta, for the Opposite Parties. 


(1) 26 M. 212 (P. B.). 
(2) 12 0. W. N. 167. 
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JUDGMENT. 


FuETCHER, J.— This is а rule calling upon 
the opposite party to show cause why the 
judgment and decree complained of should 
not be set aside. The petitioner before us 
brought a suit to recover thesum of Rs. 400 
due upon a bond. The suit was instituted in 
the Court of the Munsif at Dinajpur, the 
Munsif not being vested with the powers 
of a Small Cause Court Judge. Subsequent- 
ly, a Subordinate Judge was sent to Diuaj- 
pur who was vested with the powers ofa 
Small Cause Court Judge, whieh powers were 
admittedly wide enough to try the suit 
if 16 had been instituted before him. Two 
decisions have been cited before us, from which 
it would appear that the fact that a Judge 
invested with the Small Cause Court powers 
was sent to Dinajpur would not affect the 
right that the plaintiff had to have his case 
tried by a Court of ordinary jurisdiction, so 
that there could be an appeal against the 
decision of the Judge if it went against him. 
But in this case that was not the course 
adopted. It appears from the order-sheet 
thatthe District Judge on the application of 
one of the parties made the order of transfer 
ander the provisions of section 2%, Code of 
Civil Procedure. That wasa course which 
the District Judge bad the right to take, and 
any right that the plaintiff had when he 
filed his suit before the Munsif was subject 
to the provisions, amongst others, of section 
24, Code of Civil Procedure. So, the plaint- 
iff when he instituted his suit in the Court 
of the Munsif at Dinajpur was liable to have 
his case transferred by the District Judge to 
any Court subordinate to the District Court 
and competent to try and dispose of the case. 
The District Judge transferred the case to 
the Subordinate Jadge who was vested with 
the powers of a Small Cause Court Judge to 
try suits valued up to Rs. 500. That order 
was obviously within the powers of the 
District Judge to make and the plaintiff can- 
not complain of thatorder, On the materials 
before us this case is not a case like those 
cited in the arguments, but a case where the 
transfer was made by the District Judge 
under the provisions of sections 24, Code of 
Civil Procedure. 


The other point that has been raised is that, 
under the provisions of section 25 of the Pro- 


582 
SATINDRA KUMAR t, KRISHNA KUMARI. 


vincial Small Cause Courts Act, we ought to 
review the judgment of the learned Subordi- 
nate Judge dismissing the plaintiff’s suit. 
The ground on which we are asked to review 
the judgment is this, that many witnesses 
came forward on the part of the plaintiff to 
swear to ihe execution of the bond. On the 
side of the defendant, there is only the 
evidence of the defendant himself who denied 
the execution of the bond. But one truthful 
witness is worth more than many untruthful 
witnesses. The learned Judge had the 
opportunity of seeing a large body of 
witnesses who gave evidence on behalf of the 
plaintiff and also of hearing the evidence 
of the defendant. He accepted the evidence 
of the defendant as against that of the large 
body of the witnesses called by the plaintiff. 
There is no reason to think that the learned 
Judge arrived at other than a correct conclu- 
sion inso doing. Iam of opinion that the 
present Rule should be discharged and that 
the plaintiff-petitioner should pay to tke 
opposite party the costs incurred by him in 
this Rule. We assess the hearing-fee at one 
gold mohur. 


RICHARDSON, J.—I agree. 
s Rule discharged. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 778 
or 1914. 

November 22, 1916. 
Present:—Mr. Justice D. Chatterjee 
and Mr. Justice Newbould. 
SATINDRA KUMAR CHAUDHURY AND 

- ANOTHER— PRINCIPAL Derendants— 
APPELLANTS 
versus 
KRISHNA KUMARI CHAUDHURANI 
AND OTHERS — PLAJNTIFES AND 
pro forma DEFENDANT— RESPONDENTS, 

Evidence Act (Iof 1872), ss. 13 (a), 32 (1), 48— 
Judgment not inter partes, recital in, if evidence — Will, 
statement by deceased testator in, on title, admissibility 
of. 
In a suit for recovery of possession of certain lands 
as niskar brahmatier the plaintiffs relied upon a 
recital of brahmatter title in the Will of their father 
anda recital iu a judgment in a claim ease, which 
was not infer parties, to provo thoir title: 
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Held, that the recital in tho Will was not admis- 
sible in évidence under section 32 (1) of the Evidence 
Act read with section 13 (a) and that the recital 
in the judgment not inler partes was also not evidence. 

Basi Nath Pal (Kashe Nath Pal) у. Jagat Ківоге 
Acharjee Chowdhury, 35 Ind. Cas. 298; 23 О. L. J, 683; 
20 C. W. N. 648, referred to, 

Appeal against the decree of the Ad- 
ditional Subordinate Judge, Mymensingh, 
dated the 24th September 1918, reversing 
that of the Officiating Munsif, Sherpur 
dated the 4th June 1912. 

Babus D. №. Ohakraburily. Akhil Bandhu 
Guha and Satyendra Nath Mookherjce, for the 
Appellants. 

Babus Mohendra Nath Roy and Govinda 
Chandra Dey Roy, for the Respondents, 

JUDGMENT.—The plaintiffs claimed 
recovery of possession of certain lands as 
their  miskar  brahmatter and also by 
right by adverse possession. The Осор 
of first instanee dismissed the suit: the 
Court of Appeal has decreed it, holding that 
the bra'tma@ier title is proved and that 
the plaintiffs had proved possession for 
about 15 years from 1275 to 1292 Pastis and 
again 1303 to 1303 Faslis and that the 
defendants’ intermediate possession from 
}292 to 1303 Faslis for less than 12 years 
was of no avail as against the right of 
the plaintiffs. The principal defendants 
appeal, and ou their behalf it has been 
contended that the finding on the first point 
is vitiated in that it is founded upon in- 
admissible evidence. The recital of brah- 
matter title in the Will of the plaintiffs’ 
predecessor is not admissible under section 
39 (1) of the Evidence Act read with 
section 18 (a', and the recital in the judg- 
ment Exhibit X in the claim case not inter 
partes is also notevidence. See Basi Nath 
Pal (Kashi Nath Fal) v. Jagat Kisore Acharjee 
Chowdhury (1). The finding on the first 
point, therefore, is not а legal finding, The 
finding on the second point, however, on 
the question of possession for more than 
12 years is conclusive in second appeal and 


- js sufficient to support the judgment of the 


lower Appellate Court. The appeal is, 


therefore, dismissed with costs. 
Appeal dismissed. 
(1) 85 Ir d. Cas. 298; 23 С.Т, J, 583; 20 C. W. N. 643, 


1 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decree No. 3227 
or 1914, 

December 6, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
UPENDRA NATH GHOSE-—PrarxTIFF — 
APPELLANT 
versus 
SARADA SUNDARI GHOSE AND ANOTHER 
— DEFEN DANTS— RESPONDENTS. . 

Civit Procedure Code (Act V of 1908), O. XI, rr. 
2, 12-—Interrogatories, disallowance of— Fishing for 
cvidence. 

Interrogatories should be disajlowed if they are 
really aimed at discovering the nature of the oppo- 
nent’s evidence. 

A party is entitled to proceed under Order XI, 
rule 12, for discovery of documents, but he is not 
entitled by interrogatories to ascertain what docu- 
ments his adversary has in support of his case and 
the particulars of those documents. 

Appeal against the judgment and decree 
of the Special Judge, Faridpur, dated the 
25th May 1914, affirming those of the 
Assistant Settlement Officer, Faridpur, dated 
the 29th December 1914. 

Babus Mohendra Nath Roy and Amorendra 
Nath Buse, for the Appellant. 


JUDGMENT.—This appeal arises out of 
a proceeding under section 106 of the 
Bengal Tenancy Act for rectification of an 
entry in the Record of Rights describing the 
defendants as tenure holders. Plaintiff 
asserted that the defendants were ratyats 
without any transferable right. The 
Courts below found that the presumption 
arising from the entry in the Record of 


Rights had not been rebutted and the suit. 


was accordingly dismissed. 

The only question thus has been argued 
before us is that the Court of first instance 
wrongly disallowed certain interrogatories 
which the plaintiff wanted to deliver to 
the defendants. Now under Order XI, rule 
2, Code of Civil Procedure, “on an applica- 
tion for leave to deliver interrogatories, the 
particular interrogatories proposed to be 
delivered shall be submitted to the Court." 
That was done in the present case. It is 
true the Munsif did not state in the order the 
reasons why he disallowed the interrogatories, 
but the learned.District Judge points out 
that “they were Gshing interrogatories, 
which practically asked the defendants by 
what evidence they intended to support 


. 
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their case and that for this reason they 
were rightly disallowed.” No doubt every 
party in a suit is entitled to know the 
nature of his opponent’s case. In the 
present case there was no doubt as to the 
precise case set up by the defendants in their 
written statement. Plaintiff really wanted 
to know what the evidence was upon which 
the defendants rested their case, but he is 
not entitled to know the. evidence upon 
which the defendants relied. The interro- 
gatories show that they are all directed to 
ascertain what documents the defendants 
bad in support of their case and the 
particulars of those documents. This the 
plaintiff was not entitled to and the Court 
was justified in disallowing the interroga- 
tories, although it did not clearly state in 
its order the reasons for disallowing the 
same. The plaintiff might have proceeded 
under Order XI, rule 12, Code of Civil 
Procedure, for discovery of documents; but 
he did not do so. 

The appeal fails aud is accordingly dis- 
missed. 


Appcal dismissed, 





LOWER BURMA CHIEF COURT. 
Civin RgrERENCE No. 6 or 1916. 
September 4, 1916. 
Present;— Sir Charles Foz, Kr., Chief Judge, 
Mr. Justice Ormond and Mr. Justice 
T womey. 

In the matter of A. W. JAMAL— 
PETITIONER 
versus 


F. CYRIL BROWN—~Reseonpent. 

Court Fees Act (УП of 1870), s. 17—“Distinct sub- 
jects”, meaning of Claims for ejectment, vent and 
damages, whether distinct subjects. 

Claims for ejectment aud for damages for use 
and occupation since the termination of the tenancy 
by notice to quit are not distinct subjects within 
the meaning of section 17 ofthe Court Fees Act, as 
they arise out of the tenancy having come to an 
end and the defendant wrongfully remaining in 
occupation. A claim for rent, however, is a distinct 
subject, as it arises out of tho contract of tonancy 
эш a be enforced by а separate suit [p. 884, cols. 

Ma Nyein v. Ma Kon, З L. B. В. 56, followed, 


ORDER. 
Rosissow, J.—(August 3, —1916).— 
The plaintiff seeks а decree (1) for 
ejectment, (2) for rent due: and (3) 
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for use and occupation ab the same rate from 
date of expiry of notice to quit. The question 
is whether these form “distinct subjects” 
within the meaning of section 17 of the 
Court Fees Act, 

The decisions on these questions are confus- 
ed. They are considered in Reference under 
the Court Fees Act, 1870, s. 5 (1), in respect of 
a suit for possession by ejectmentand also for 
damages for use and occupation. It was held 
in the above-mentioned case and in Keshori 
Lal Roy v. Sharut Chunder Mozumdar (2) 
and alsoin Venkoba v. Subbanna (8) that 
these are not distinct subjects, and that 
section 17 of the Actdoes apply. See also 
Durga Prasad v. Purandar Singh (4). In Chedi 
Гаі у. Kirath Chand (5) the contrary view 
was taken by a Full Bench. L would hold that 
these are not distinct subjects, the causa of 
action being the same, namely, ownership, or 
wrongful possession, or holding over by the 
defendant. Where, however, there is also a 
claim for rent, the cause of action is owner- 
ship, coupled with a contract of tenancy still 
subsisting and possession thereunder; that is 
not wrongful. 

The matter is one that is frequently arising 


and as the matter is one of some difficulty, I- 


refer the following question for decision by a 
Bench: — 

Does a suit for possession of a house, or 
part thereof, by ejectment of the tenant, 
coupled with aclaim for rent accrued due 
before the tenancy is terminated, and also a 
claim for damages for use and oseupation 
after the tenancy has been terminated by 
legal notice, embrace distinct subjects with- 
in the meaning of section 17 of the Court 
Fees Act. 

Mr. Halkar, for the Petitioner. 

. Mr. Gay R«tledge (Government Advocate), 
for the Crown. 
JUDGMENT. 

Fox, C. J. —In my opinion the claims for 
possession and for damages for use and 
oecupation after the tenancy has been 
terminated are not distinct subjects within 
the meaning of section 17 of the Court Fees 


Act, because such claims should properly be 

(1) 16 A. 401; A. W.N. (1894) 124; 8 Ind. Dec. 
(N. s.) 261. 

(2) 8 С. 593; 10 C. L. R. 350; 4 Slome L. R. 253; 
4 Ind. Dec. (x. s.) 381. 

(3) 11 M. 151; 4 Ind. Dec. (x. s.) 105, 

(4) 27 А 186; A. W. N. (1904) 210. 

(8) 2 A. 682. 
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included in one suit on the analogy of what 
was decided in Ma Nyein v. Ma Kon (6). Tha 
claim for rent due, however, is a distinct 
subject, in my opinion, because а separate 
suit could be brought for that. 16 is а 
subject which arises out of the contract of 
tenancy, whereas the claim for possession 
and damages or mesne profits arises out of 
the tenaney having coma to an end and the 
defendent wrongfally remaining in озсаръ- 
tion. 
` Ormonp, J.—I concur. 

Twomey, J.—I concar. 

(в) 3 L, B. R. 66. 


CALCUITA HIGH COURT. 
APPEAL FROM APPELLATE Decreases Nos, 2263 
AND 8150 or 1913. 

Jane 23, 1913. 
Present:—Justice Sir Asutosh Mookerjes, Кт., 
and Mr. Jastice Cuming. 

Ix No. 2963 
JAGABANDHU SAHA —PLAINTIFF-— 

= APPELLANT 
versus 
MAGNAMOYI DASSI—Derenpayr— 
RESPONDENT. 

In No. 3450 
MAGNAMOY DASSI— DEFENDANT— 
APPELLANT 
versus 


JAGABANDHU SAHA— PLAINTIFF 


° — RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 5, cl. (8) 
—Presum ption, applicability of, io tenancies 
created before the Act —Interpretation of Statutes 
— Retrospective o eration —Sub-division of tenure, effect 
£f— Holding of unknown origin, at invariable vent for 
49 years, whether can be presumed to be holding at fixed 
rates of vent -Burden of proof—LEjectment suit by 
landlord against transferee of holdiny. 

Clause 5 of section 5 of the Bengal Tenancy Act 
is not limited, like section 50, in its application to 
suits or proceedings between landlords and tenants 
under the Act. `[p. 887, col. 1.) 

The presumption under clause 5 of section 5 of the 
Bengal ‘Tenancy Act applies to tenancies 
created before the Act came into force, That clause 
is not limited to cases of tenancies of more than 
100 bighas in existerice as such, either at the com. 
mencement of the Bengal Tenancy Act or atthe date 
of the institution of the suit wherein the question of 
the nature of such a tenancy arises for deter- 
mination. And it may properly be applied to deter- 
mine the character of a tenancy of more than 100 
bighas, though that tenancy had been subdivided into 
tenancies each of less than 100 bighas before the 
Bengal Tenancy Act came into operation [р. 837, 
cols, 1 & 2; p. 888, col, 2.] 
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Bengal Indigo Co. v. Roghcbur Das, 23 I A. 158; 24 
C. 272,.1 C, W. N. 83; 7 Sar Р. С J. 94; 12 ind. Dec. 
(N. s.) 848; Khatajan Bewa у. Aswini Mohan Ghose, 2 
Ind. Cas. 72; 9 О. L. J. 82 notes, referred to. 

Clause 5 of saction 5 does not create any new right 
or purport to-affect any right created before the 
commencoment of the Bengal ' Tenancy Act, it simply 
furnishes a mode of proof of the character of 
tenancies of certain descriptions and is consequently 
a provision not of substantive but of adjective law, 
+ and, therefore, may have retrospective operation, 
[p. 887, col. 2.] 

Every Statute which takes away ог impairs vested 
rights acquired under existing laws or creates a new 
obligation or imposes a new liability or attaches n 
new disability in rospeot of transactions already past, 
must be presumed to be intended not to have a 
retrospective effect [p. 887, col 1.] 

Bourke v. Nutt, School Board Election for the Parish 
of Pulborough, In те, (1894) 1 Q. B. 725 at p. 737; 63 
L. J. Q. B. 497: 9 R. 895; 70 L. T. «87; 42 W. R. 388; 
1 Manson 172; 88 J. P. 572, followed. . 

The sub-division ofa tenure divisible in its nature 
does not create a breach of its continuity and each 
fragment carved ont of the original tenure retains 
its incidents. [p #89, col. ?,] 

Adit Singh v. Sukhraj Rai 21 Ind. Cas. 385; 17 C. L. 
J. 435; Chandra Kania Chakrabartiy v. Ram Krishgna 
Mahalnabis, 36 Ind. Cas. 707; 21 C. L J. 275; 20 C. 
W. N. 1002, followed. 

The real nature of a tenancy is determinable by 
proof of the purpose of the original grant, _the 
graniee's dealing with itis by no means decisive аз 
to the true character of the tenancy. [р &8~, col. 2.] 

In a suit by а landlord for ejectment of the trans- 
feree of a holding on the ground that tho holding 
is а non-transferable occupancy holding, the defend- 
ant who asserts that it constitutes a holding at fixed 
rates of rent (and as such is transferable,} must 
establish the trath of the assertion. [p. 889, col. 1.] 

The mere fact that the rent of a tenancy (of which the 


origin is unknown) of agricultural land held by an ` 


occupancy raiyat has not been altered for a period of 
40 years, does not, asa matter of iaw, lead to the 
inference that at the inception of the tenancy its 


rent was by agreement of parties fixed in perpetuity. 
[p. 859, col. 2.] 


Appeal against the decres of the District 
Judge, Nadia, dated the 30th July 1913, 
affirming that of the Sab-Jndge, Nadia, dated 
the 23rd December 1912. 


FACTS of the 
judgment. 

Sir S. P. Sinha, Kt. (with him Dr. Dwarka- 
nath Mitter and Babu Debendra Nath Mandal), 
for the Plaintiff-Appellant.—The learned 
Judge goes entirely upon the presumption 
raised by section 5, clause 5, of the Bengal 
Tenancy Act thatthe tenancy is a tenure. 
The presumption is clearly inapplicable 
here. At the time of the suit the jama did 
not comprise 10) bighas, so the presumption 
does not apply as the Tenancy Act did not 


case appear from the 
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then come into operation. Even assuming’ 
that the Tenancy Act applies, the presump- 
tion can apply when at the time of suit the 
land is more than 100 bighas. Section 5, 
clause 5 has no operation as it is not a case 
under the Tenancy Acb—see Mohabir Prasad 
v. Charles Foe (1), Buzlul Karim v. Satish 
Chandra Giri (2) and also Nityananda Pal 
у. Nanda Kumar  Chowdhuri (8). Tide 
also preamble of the Bengal Tenancy Act, 
where it says that the whole of the Act 
regulates the relations between landlords and 
tenants. Here it is not a case between n 
landlord and a tenant. The object of section 
5 is not to lay down a rule of evidence 
but to lay down substantive law. Even if 
the nature of the suit did not exclude 
operation of section 5, clause 5, it conld only 
apply in the case ofa tenancy or holding 
such as it existed at the date of the snit. 
A provision in a Statute has no retrospec- 
tive effect unless so expressed or intended. 
See Beal’s Interpretation of Statutes, page 
420, (last edition). When the Bengal 
Tenaney Act came into force in 1885, the 
holding consisted only of 63 bighas. So 
the presumption does not apply as (1) the 
land was less than 100 bighas when the 
Statute was passed, and (2) the jama com. 
prised less than 100 bighas when the suit was 
filed. Cited Khatajan Bewa у, Aswint Mohan 
Ghose (4), Sarat Chandra Roy Chowdhury v. 
Ratubuddin Mandal (5), Bibhudendra Man- 
singh Bhramarbar Rat v. Debendra Nath Das 
(6). The last case shows the legitimate appli- 
cation of the presnmption. Even if there 
is presumption, it has been rebutted. De- 
fendant has to prove that the holding was 
for settling ryots. 


Babu Mahendra Nath Hoy (with him Babu 
D.N. Bagchi), for the Defendant- Respondent. 
—The analogy between a presumption aris- 
ing from section 50 of the Bengal Tenancy 
Aet and that arising from section 5 does 
not hold good. Before 1885, 2e., the date 
of the passing of the Bengal Tenancy Aet, 
there was a tenancy of 126 beghus in exist- 


(1) 1 Ind. Cas. 112; 9 C. L. J. 467. 


(2) 10 Ind. Cas. 325; 13 O. L. J. 418; 15 C, W. N. 
152. 


(3) 10 Ind. баз. 163; 18 C. L. J. 415 

1412 Ind. Саз. 72; 9 C. i J 82 (notes, 

(5) 17 Ind. Cas 227; .6 O. L.J. s at p, 275, 
(6) 27 Ind. Cas. 432; 20 C. L. J. 


886 
JAGABANDHU SAHA b, MAGNAMOYI DASSI. 


ence. А tenure-holder as distinguished 
from a cultivating ryot existed before 1835. 

This rule of evidence would be applicable 
io а case of ап intermediate holder who 
held more than 100 bighas before 1885. 
The question is whether the tenant was & 
middleman or a cultivating got. 

Clause 5 is not substartive law bat 
provides a new mode of proof, vide section 
19, Bengal Tenancy Act; a person who 
acquired occupancy right before the Tenancy 
Act will not have his right affected by any 
rule of evidence therein contained. But the 
presumption is applicable when the question 
is whether the tenancy is of a middleman 
or а "yof. 


If it wasa tenure, when it was divided 
into two, each consisting of 63 bighas, 
there was no breach of its continuity. It 
does not matter if itis less than 100 bighas, 
it retains its original character. 


Dr. Dwarka Nath Mitter, in reply. This 
rule cannot be regarded as a. rule of 
evidence. This rule defines the status of a 
oy Bengal Indigo Company v. Roghobur Das 
(7). 

{Mooxerses, J.— That is not definition of 
status, but mode of proof. | 

That is a rule of substantive law and not 
a rule of evidence, and so it cannot have 
retrospeetive effect. 


JUDGMENT.—The subject-matter of the. 


litigation, which has culminated in these 
appeals, comprises the lands of three 
tenancies held by one Kaliprasanna Pal under 
the plaintiff. The plaintiff asserts that the 
tenancies were non-transferable, and, yet on 
the 22nd June 1929, the tenant transferred 
the lands to the defendant who entered into 
wrongful possession. He consequently in- 
stituted this suit on the 20th September 1911 
for recovery of possession on declaration of 
title. Ніз claim was resisted substantially 
on the ground that the tenancies were trans- 
ferable. As regards the first two tenancies, 
each of which consisted of 25 big'as of land, 
the defendant alleged that they were ryoti 
holdings held ata fixed rent and were con- 
Sequently transferable in the same way as a 
permanent tenure under section 18 of the 
Bengal Tenancy Act. Аз regards the third 
tenancy, which comprises an area of 63 b/ghas, 

(7) 24 C, 272; 28 І. А. 158; 1 С.У, N, 83; 7 Sar. Р. 
C. J. 94; 12 Ind. Dec. (x. s.) 848. 
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stitute a transferable tenure. 
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she pleaded that it constituted a transferable 
tenure. The Court of first instarice came to 
the eonelusion that the first two tenancies 
constituted non-transferable occupancy-hold- 
ings and that the third was a transferable 
tenure. In this view the Subordinate Judge 
made а decree in favour of the plaintiff for 
the lands comprised in the first two tenancies 
and dismissed his claim in respect of the lands’ ° 
included in the third tenure. Appeals were 
thereupon preferred against the decision of 
the Subordinate Judge as well by the plaint- 
iff as by the defendant. The District Judge 
has dismissed both the appeals and affirmed 
the decision of the Trial Court. In this Court, 
the decree of the District Judge has been 
assailed by each of the parties in so far as that 
decision is adverse to his interests. 

The question for determination in the 
appeal preferred by the plaintiff is whether 
the lands comprised in the third tenancy con- 
It has been 
found by both the Courts below that the 63 
bighas, now in suit, formed part of a tenure of 
126 bighas, which was divided into two 
tenancies of 63 bighas each, atsome date 
anterior to the commencement of the Bengal 
Tenancy Act. They have held in substance 
that the statutory presumption embodied in 
clause 5 of section 5 of the Bengal Tenancy 
Act is applicable to the circumstances of 
this ease, that, till the contrary is proved, 
the tenancy of the 126 bighas. must be 
presumed to have been a tenure, and 
that, consequently the lands now in suit, 
which comprise one-half of the lands in- 
eluded in that tenure, also constitute a 
tenure. This view is assailed by the appel- 
lant, who assigns three reasons in support of 
the contention that clause (5) of section 5 
has no application to the present litigation, 
namely, first, that the clause, like section 
50, їз limited in its application to suits or 
proceedings between landlords and tenants 
under the Bengal Tenancy Act;.secondly, that 
the clause ia applicable only to lands which 
constitute a tenancy of more than 100 
standard béghas at the date of the institution 
of the suit wherein the charaeter of that 
tenancy requires determination; and thirdly, 
that the clause is, in any view, limited in its 
application to tenancies which existed as 
tenancies of more than 100 standard bighus 
at the date of the commencement of the 
Bengal Tenancy Act. 
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The firs! branch of this contention is 
sought to besupported by reference to sec- 
tion 50. In our opinion, the terms of clause 5 
of section 5, whencontrasted with the language 
used by the Legislature in section 50, show 
conclusively that there is no foundation for 
the argument. Sub-section 2 of section 
50 states explicitly that the presumption 


mentioned therein applies only to suits or pro- ` 


ceedings under the Act. | Mohabir Prasad v. 
Charles Fox (1), Buzlul Karim у. Satish 
Chandra Girt (2), Nityananda Pal у. Nanda 
Kumar Chowdhuri (3) |. Uf the Legislature had 
desired that clause 5 of section 5 should have 
a similarly restricted application, appropriate 
words might have been used to indicate that 
intention; and it would ba clearly wrong to 
read into the section words not to be found 
there. There is thus no substance in the 
fs; branch of the contention of the appel- 
lant. б ` 

The second branch of the contention is 
eqnally groundless. The argument is that 
clause 5 is limited to cases of tenancies of 
more than 100 bighas in existence as such 
at the date of the institution of the suit 
wherein the question of the nature of 
such a tenancy arises for determination. 
The answer obviously is that the language 
used by the Legislature in clause 5 is per- 
fectly general and does not support this 
narrow construction. Аз is clear from the 
decisions in Bengal Indzgu Co. v. laghobur 
Das (7) and Khatajan Bewa v. Aswini Mohan 
Ghose (4), the presumption applies to 
cases of tenancies -created before the Act 
came into force. - ИК 

Тһе third branch of the contention of the 
appellant has been sought to be supported by 
an appeal to the principle that a Statute is 
deémed to'be, prima facie, not retrospective 
in 168 operation. The rule on this subject is 
well settled and is accurately stated by Lopes, 


L.J. iù the case of Bourke v. Nutt, School. 


Board Election for the Parish of Pul- 
borough, In ve (8): “Every Statute 
which takes away ог impairs vested 


rights acquired under existing laws or creates 
anew obligation or imposes a new duty, 
or attaches a new disability in respect of 
transactions already past, must be presumed 
to be intended not to have a retrospective 

(8) ( 894) 1 Q. B. 725 at p. 737: 63 L. J. Q' B. 497; 
-9 R 395; 70 L. T. 639; 42 W, R, 388; 1 Manson 172; 
58 J, P. 572. 
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-I 


effect". Аз Wright, J., observed in In re 
Athlumney f Lord) (9), “a retrospective opera- 
tion is not to be given toa Statute so as to 
impair an existing right orobligation, otherwise 
than as regards matter of procedure”, or, in the 
words of Lord Selborne, in Main v. Stark 
(10), quoted by Lord Morris in Reynolds v. 
Attorney-General for Nova Scotia (11), “words 
not requiring a retrospective operation, so as 
to affect an existing status prejudicially, ought 
not to be so construed”, What, then, is 
the true position, when we test the scope 
of clause 5 ‘of section 5 inthe light of 
these principles? We cannot, by any stretch 
of language, hold that it creates any new 
rights, or purports to affect any rights created 
before the commencement of the Bengal 
Tenancy Act. It simply furnishes a mode of 
proof of the character of tenancies of certain 
descriptions. If the area held by a tenant 
exceeds 100 standard bigh:s and a question 
arises aq to the status of such a tenant, the 
Legislature lays down that the tenancy 
is to be presumed to be that of a tenure- 
holder; but, be it noted, that the presumption 
thus raised is rebuttable. The clause is, con- 
sequently, a provision not of substantive but 
of adjective law; it lays down a presumption 
and changes the burden of evidence. Where- 
as in the absence of the presumption, the 
party who affirmed that the tenancy was of 
a particular description would have to give 
evidence in support of-his contention, the 
presumption, where it applies, relieves the 
party relying thereon from the obligation to 
furnish such proof in the first instance. If 
in respect of a tenancy, the area whereof 
exceeds 100 bighas, it is contended that the 
tenant is a raiyat and nota tenure-holder, 
the burden of proof lies upon the party who 
makes the assertion, that is, he has to rebut 
the presumption. In substance, here, as in 
other cases, the effect of the presumption is 
to shift the burden of evidence or the burden 
of proof, as it is sometimes inaccurately 
called. The establishment of the presump- 
tion of law by proof of facts from which it 
arises, sustains the burden of evidence, and so 
far аз it extends, shifts it to the opposing 

(9) (1838) 2 Q.B 547atp 52; 671. J. Q. B. 
935: 79 Y,. T. 803; 47 W. R. 144. 


(CO) 15 App. Cas. 384 at p. 388; 59 L.J. P. C. 68; 
63 L. T 10. 


(11) (1896; A. C. 240 at p. 244; 065 11. J. P. C. 16; 74 
L T. 108. | 
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side. This is implied by the fact that it 
creates a prima facie case, for the barden of 
evidence rests always on him who has to 
create or meet such a case, according as he 
has or has not the burden of proof properly 
so called; consequently, the theoretical effect 
of a presumption is that it is a legal ruling 
which affects the duty of producing evidence. 
This may have important practical con- 
sequences; but that does not alter the quality of 
a presumption and make it a rale of substan- 
tive law rather than a rule of mode of proof. 
We can see no valid reason why the presump- 
tion should not be applied to a tenancy which 
existed before the commencement of the 
Bengal Tenancy Act; one might as well csn- 
tend that the provisions of the Indian Evi- 
dence Act are inapplicable to events and cir- 
cumstances which took place before the com- 
mencement of the Act. Reliance, however, 
has been placed upon a passage from the 
judgment of the Judicial Committee in the 
ease of Bengal Indigo Company v. Roghobur 
Das (7), where Lord Watson observed that 
“it was not necessary to notice the reasoning 
which prevailed in either of the Courts below, 
because it entirely ignored statutory definition 
of the word ‘raiyat contained in section 5, sub- 
section 5, which was in the following terms: 
“where the area held by a tenant exceeds 100 
standard bighas, the tenant shall be presumed 
to be à tenure-holder until the contrary is 
shown'". Possibly Lord Watson intended to 
refer tothe definition of the term razyat as 
given in section 5, sub-section 2, for sub-sec- 
tion 5 does not at all define the term raiyat, 
it lays down, as we have explained, a statu- 
tory presumption in respect of a tenancy 
which exceeds 1C0 standard bighas in area, a 
presimption which is expressly made opera- 
tive, only till the contrary is established. 
We may further point out that the presump- 
tion embodied in rule 5, clause (5), does not 
incorporate a novel principle into our land, 
but merely qualifies what had been recognised 
doctrine under the old law. The cases of 
Baboo Dhunpat Singh v. Baboo Gooman 
Singh (12), Gopee Mohan Roy v. Sibchunder 


Sen (18) and Sarat Chandra Roy 
Chowdhury v.  Hatubuddim Mandal (5), 
show that the area of the land 


(12) W. В. Gap. Act X Rulings, 6', 
(18) 1 W. R. 68. 
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held by the tenant was taken into con- 
sideration along with other circumstances in 


the determination of the question of status. ` 


The only difference caused by the adoption of 
the presumption is that we have now a definite 
rule of evidence, a crystallized mode of proof, 
for as Walker, J., putsit in Cogdel v. Ry. Co. 
(14), “an inference is nothing more than a 
"permissible 
while a presumption is compulsory and ean. 
not be disregarded”. We do not think it 
would be right to puta narrow construction 
upon the presumption, so as to defeat the 
object which the Legislature had in view, 
namely, to import certainty into the land 
and thereby to shorten, if not to prevent, 
litigation. “We are consequently of opinion 
that sub-secticn 5 of section (5) may be pro- 
perly applied to determine the character of the 
tenancy of 126 bighas, although that tenancy 
had been sub-divided into two tenancies before 
the Bengal Tenancy Act came into opera- 
tion. The tenure was divisible, the fact of 
sub-division clearly did not create a breach 
of its continuity ; and each fragment, carved 
out of the original tenure, retained its 
incidents [Adit Singha v. Sukhrat Rat (15), 
Chandra Kanta Chakrabarty v. Ram Krishna 
Mahalnabis (16)]. The tenancy of 63 b/ghas 


‚ now in suit has thus been rightly held to be 


a transferable tenure. Thongh it was 
open to the plaintiff-landlcrd to establish 
the contrary, he has failed in the attempt. 
The only circumstance whereon reliance 
has been placed on his behalf is that some 
tenants of the land themselves carried on 
cultivation and did not collect rent from 
under-tenants. That fact, however, is- not 
by any means decisive as to the true character 
of the tenancy [Bibhudendra Mansingh 
Bhramarbar Rat v. Debendra Nath Das (6)]. 
The real nature of the tenancy would’ be 
determined by proof of the purpose of the 
original grant [Durga Prosunno Ghose v. 


`Kalidas Dut (17), Pramatho Nath Kumar v. 


Nilmont | Kumar (18),  Promodo Nath 


(14) 1902) 132 N. О 852, 

( 5) 21 Ind. Cas 385,17 O.L T 425 

(16) 36 Ind Cas. 707; 20 C. W. N. 1002; 24 С. L. J. 
275. 

(17) 9 C. L. R. :49. 
Š (18) 10 Ind. Сав, 431; 14 O. L. J. 38; 15 С. W, X, 
02 n. 


deduetion from the evidence, . 


` 


v 


-were not transferable 
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Roy v. Astr-ud-din Mandal (19), Bamapada Ray 
v. Midnapur Zemindary (20)1, bnt it has not 
been shown that the tenancy though in respect 
of 126 bighas, was created for the purpose 
of cultivation by the grantees. The 
presumption thus stands  unrebutted, and 
we must hold that there is no substance in 
the contention of the appellant. The appeal 
is consequently dismissed with costs. 

We have next to deal with the appeal 
of the defendant, which involves the 
determination of the question of the true 
character of the first two tenancies. These 
tenancies are admittedly agricultural holdings; 
the only point of difference is that while 
the plaintiff-landlord alleges that the 
tenancies were non-transferable oceupancy- 
holdings, the defendant-purchaser asserts 
that they con-titnted holdings at fixed 
rates of rent. The burden clearly lies upon 
the defendant to establish the truth of her 
allegation. I is plain that the tenancies 
by local usage or 
custom. It is equally plain that sub-section 
2 of section 50 has no application, because 
this is a suit, not under the Bengal Tenancy 


„Act, but under the general law, for ejectment 


of an alleged trespasser, The defendant is, 
consequently, driven to rely upon the conduct 
of the parties, in the absence of direct 
evidence as to the terms of the original 
contract hetween them. No document is 
produced noris oral evidence forthcoming 
to show that atthe time when tbe grants 
were made, the rent was fixed in perpetuity. 
But the defendant has proved that the rate 
of rent has not been changed during the 
last 40 years; she also asserts that the 
origin of the tenancies is unknown, although 
the Courts below have concurrently held 
that the tenancies were created 40 years 
prior to the: institotion of the suit; this, 
however, it is said, is not based on any 
evidence on the record. We shall assume 
in favour of the defendant that the time 
of the origin of the tenancies is unknown, 
and that there is no direct evidence of the 
terms of the initial contract between the parties. 
The question, consequently, arises, whether 
from these circumstances. ib follows as a 
matter of law that the contract of tenancy 


(19) 11 Ind. Cas. 262, 16 C. W. N. 8£6. 
(20) 16 Ind. Cas. 876; 16 C. L. J. 322, 
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in its inception must have been a tenancy at 
a fixed rate of rent. In support of the 
affirmative of this proposition, reference has 
been made on behalf of the defendant- 
appellant to the decision of this Court in 
Moharom Sheikh Ohoprasi v. Tellamuddin Khan 
(21). That was a case of a non-agricultural 
tenancy Jet out for residential purposes. 
It was established that the origin of the 
tenancy was unknown, that the land had 
been held at asmall and uniform rate of 
rent for at least 60. years and that the 
holding had been treated as transferable 
and heritable. The Court below declined 
to infer from these cireumstances that the 
tenancy was permanent, because there was 
no permanent substantial structure erected 
by the tenant on the land. This Court 
reversed that decision, held that the ques- 
tion was of mixed law and fact, and concluded, 
on the authority of a long line of decisions 
of the Judicial Committee, that from the 
facts proved, the only inference deducible 
was that the tenancy in its inception was per- 
manent. The case before.us is of a very 
different character. Here, we have two 
plots of agricultural land held by tenants 
who have been unquestionably - occupancy- 
ratyats; their rent has not been altered for 
a term of 40 years; and the origin of the 
tenancies is unknown. Can we hold as a 
matter of law that the only inference legi- 
timately deducible from these facts is that 
at the inception of the tenancies the rent 
was, by agreement of parties, fixed in per- 
petuityP Itis plain that the inference as 
to the “terms of the original contract, is 
drawn from the conduct of the parties. The 
only conduct of the plaintiff or his pre- 
decessor whereupon reliance is placed by 
the defendant, is his omission to claim en- 
hancement of rent for a period of 40 years. 
Does such forbearance on the part of the 
landlord necessarily justify the inference that 
the contract of tenancy in its inception was 
for payment of rent fixed in perpetuity? 
The answer must obviously be in the nega- 
tive. The conduct of the landlord, though 
consistent with the hypothesis that the 
rent was fixed in perpetuity, is equally 
consistent with a very different hypothesis. 
The landlord might not have sued for en- 


hancement of rent, because in view of the 
(21) 18 Ind. Cas, 606; 15 О, L, J. 220; 16 C. W.N, 
567, 
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amount of rent already fixed, as well as 
the character of the land comprised-in the 
tenancies, no further rent could be legiti- 
mately claimed. We have no information 
about the history of the holding, or the- 
condition of the land included therein. We 
do not know what would be fair rent ab 
the present time or would have been the 
fair rent during years past. ín these 
vircumstances, from the mere forbearance 
on the part of the landlord to claim en- 
hancement of rent even for 40 years, the 
inference does .not follow as a matter of 
éourse that the original contract was for 
payment of rent by the tenantat a fixed 
rate for ever. If we were to accede to the 
contention of the - defendant-appellant, we 
should be driven to hold in substance that 
every landlord who refrains from the in. 
stitution of a suit for enhancement of rent 
of an occupancy holding, does so at his 
peril, and that his forbearance, however 
just, will raise a presumption against him 
that the tenant held at a rent fixed in 
perpetuity. From whatever standpoint we 
examine the ease, it thus transpires that 
this appeal also is groundless and must be 
dismissed with costs., : 
Í Appeals dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 91 or 1914. 
March 13, 1916. 


Present: —Sir Lancelot Sanderson, Kr.,  . 


Chief Justice, Justice Sir John Woodroffe, 
Kr.,and Justice Sir Asutosh Mookerjee, Кт, 
RAM CHANDRA SIL AND orgERs— 
DEFENDANTS— APPELLANTS 
Tersus 
RAMANMANI DASI AND OTHERE— 
PLAINTIFFS— RESPONDENTS. 

Public drain, when filled up, whether becomes public 
way— Title, suit for declaration of—Adver "ѕе possession, 
whether can be pleaded for first time in appeal— Land- 
lord and tenant-~Lessee, adverse possession by, against 
lessbr—Pleadings—-Civil Procedure Code (Act Y of 
1908), Ө. XLI, т. 24, applicability of—Trespass on land 
in possession of tenant; proper plaintiff in suit for — Costs. 

Per Curiam.— What was originally a public Grain 
does nob become a public way merely because it 
Bas. been filed up ‘in course of time. There may 
have been user of such way without constituting it 
a public way. [p. 892, col. 1; p. 895, cols. 1 & 2; p. 
901, col, 2.] . 

Jadulal ‘Mullick v. Gopalchandra S 13 I. A. 
7; 13 C. 126; 10 Ind, Jur. 350; 4 Sar. Р. С. J. 718; 6 
Ind. Deo. (х. s.) 590, referred to. 

Per Sanderson, C. Ja amd Mookerjee, J.—Wheu land 
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"possession but the plaintiff must show title. 
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is in the possession of a tenant the tenant. is the pro- 
per plaintiff to sue for trespass committed thereon, 
but if the trespass is injurious to the reversion, the 
reversioner, although he cannot sue in trespass, 
may sue for the injury done to his interest. [p. 893, 
col. 1: p. 901, col. 1.] 

Cooper v. Urabtree, (1882) 20 Ch. D. 689; 51 L.J. 
Ch. 544; 47 L. T. 5; 30 W, R. 649; 46 J. P. 628; 
Turner v. Cameron's Coalbrook Steam p Co., 
(1850) 5 Exoh.932; 20 L. J. Ex. 71: 82 R. R. 997; 
Litchfield v. Ready, (1850) 5 Exch. 939; 20 L. 7. Ex. 
B1; S2 В. Б 9 2; Attersoll v. Stevens, 1 Taunt. 188 
at p. 190: 9 R. В. 731; 127 Е. R, 802; Gordon v. Har- 
per, 7 T. R. 9; 2 Esp. 465; 4 R. R. 369; 101 Е. В. 828 
and Baster v. Taylor, 4 B. & Ad. 72; 1 N. & M. 18; 
2 L.J. K.B 65; 110Е В. 382; 38 R. R. 227, referred to. 

Per Woodroffe and Mookerjee, JJ.—To sustain an 
action in ејесипепі, it is not sufficient to ptove 
[р. 895, 
col 1; p. 599, col. 1.] 

Per Woodroffe and Mookerjee, -JJ. (Sanderson, б. J. 
dissenting) —In a suit for declaration of title, and 
for injunction upon the defendants, where the plaint. 
iff failed to prove title to the land in dispute and 
the defendants failed in their allegation of right of 
way over it: 

Held, that the defendants should have their éntire 
costs. [p. +95, col. 2; p. 901, col. 2.1 

Per Sanderson, C. J. —À irespass accompanied bya 
claim of right is not necessarily injurious to the 
reversionary estate.  [p. 893, col. 1.] 

Baxter v. Taylor, 4 B. & Ad. 72; 1 N. & M. 13; 2L. 
J. K. B. 65; 110 E. R. 382; 33 R. R; 227, referred to; 

Per Woodroffe, J.—Obiter —Whero in a title snit 
possession was alleged which was relative to the 
title asserted but no alternative case of title by 
‘Adverse possession was set up, the plaintiff cannot 
in appeal raise fhe case of adverse possession except 
by amendment of his pleadings, even though the 
evidence on the record be sufficient to establish 
adverse possession for the statutory period. Rule 24 
of Order XLI has no application to such a case. [p. 
896, col. 2.] : 

A plaintiff who does mot establish his right by 
title or possession to land, cannot geb n declaration 
that the defendants have no right (of w ay over tho 
land, nor any other declaration as regards it. Dn. 898, 
col. 1] 

Per Mookerjee, J.— Mere previous possession will not 


entitle a plaintiff {о a decree for recovery of posses. 


sion except in a suit under section 9 of the Specific 
Relief Act. [p. 899, col. 1.] 
"Purmeshur Chowdhry v. Brijo Lall Chowdhry, 17 C. 


2&6; 8 Ind. Doc. (х. s.) 709; Nisha Chand v. Kanchi.. 


ram, 25 С. 579; 3 С. W. N. 568; 13 Ind. Dec. (м. 8.) 
972; Shama Churn Roy v. Abdul Kabeer, З C. W. N. 


158 and Manik Borai v. Bani Charan Mandal, 10 


Ind. Cas 469: 13 С. L. J. 649, reférred fo. ` 

A plaintiff may be allowed to succeed on a 
title by adverse possession pleaded for the 
first time in the Court of Appeal, provided such 
a case arises on the facts stated in the plaint aad tke 
defendant is not faken by surprise. (p. 900, col T.J 

Sundari Dassee v. Mudhoo Chunder Strear, T4 ©, 
592: 7 Ind Dec. (w.s.) 392; Vasudeva Padhi Kha- 


dangat Qaru v. Magumi Devan Bakshi Maha- 
ро и Garu, 28 І. A. 81 at p. 88; 5 С. 
W. Y. 545; 24 M, 387; 8 Bom, L. R. 308: 7 Sar. P. C, 


* 
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J. S19, Maikal Servai v, Thambuswami Servai, 25 Ind. 
Cas. 934; : 1914) M. W. N. 785 1 L. W 853; Soma- 
sundram Chetty v. Vadivelu Pillai, 31 M 583'; 4 M.L, 
T. 344; Shiru Kumari Debi v. Govind Shaw Tanti, 2 О. 
418; 1 Ind. Dec. (N. s.) 556; Joytara Dassee v Mahomed 
Mobaruck, 8 G. 976; 11 C. L. В. 399: 5 Shome L. R. 
13; 4 Ind. Dec. (x. s.) 629; Bijoya Debia v. Bydonath 
Deb, 24 W. R. 444, referred to. 

A plaintiff, who relies upon a title by adverse 

possession, must prove that his possession was 

' adequate in continuity, in publicity and in extent 
to extinguish the title of the true owner. The 
erection of huts ona portion of the disputed land 
or projection of the eaves over a certain length of it 
are insufficient to prove title by adverse possession. 
1р. 900, col. 1 ] 

Subramania Pillai v. Secretary of State, 9 Ind. Cas. 
9; 21 M. L. J. 132; 9 M. L. T. 181; 34 M. 353; (1911) 
1 M. W.N. 65 and Radhamoni Debi v. Collector of 
Khulna, Wi С. 948; 4 О. W. N. 597; 27 I. A. 136,2 

. Bom. L. R 592; 7 Sar. P. C. J. 714; 14 Ind. Deo. 
(x. s.) 617, roferred to. 

The title to public drains in Calcutta is vested 
in the Calentta Corporation for Municipal purposes. 
[р. 900, cols. 1 & 2.] 

Sundaram Ayyar v. Municipal Council of Madura, 
25 М. 635; 12 M. L. J. 87; Mayor of Tunbridge Wells 
Corporation v. Baird, (1896) A. C. 434: 65 L. J. Q. B. 
451; 74 L. T. 385; 60 J. P. 788; Sydney Municipal 
Council v. Young, (1898) A.C. 457; 67 L. J. P. C. 40; 
78 L. T. 365; 46 W. R. 561, referred to. - 

A lessee, in order to succeed against the lessor, 
upon & claim of adverse possession of land of the 
lessor ontside the tenancy must establish that ho 
has eneroached upon tho land to tho knowledge of 
the lessor for the statutory period. [р 900, col. 2.) 

Appeal against the order of Mr. Justice 
Chaudhuri, dated the 29th June 1914. 

Mr Jackson (with him Messrs. U. P. Roy 
and B. О. Sen), for the Appellants. 

Mr. S. R. Das (with him Messrs. Robert and 
M. N. Kanjilal), for the Respondents. 

JUDGMENT. 

SaxpERSOX, C. J. —This is an appeal by the 
first three defendants Ram Chandra Sil, 
Poorna Chunder Sil and Protap Chander Sil 
against'a decree of Chaudhuri, J., made on the 
29th June 1914. The dispute arose with refer. 
ence to a strip of land about 4 feet wideand 79 
feet 9 inches long running east and westalong 
the north side of premises called 29, College 
Street. The plaintiff is the owner of 29, 
College Street. The first three defendants are 
owners of 8/1/1. Arpooly Lane, which lies to 
the east of 25, College Street, апд the fourth 
defendant, Narayan Prosad Sil, is the owner 
of 30, College Street, which lies to the ‘north 
of No. 29. 

At the date of tho plaint the Sen defendants 
were lessees under the plaintiffs of 29, College 
Street, under п lease, dated the 23rd Septem- 


ber 19 10, 
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The issues raised at the trial by the fourth 
defendant, Narayan Prosad Nil, were two, 
(1) was the strip in question part of the 
premises of 29, College Street, (2) had the 
defendant No. 4 a prescriptive rightof passage 
overit. Referring to the learned Judge's 
judgment it appears that Counsel for this de- 
fendant admitted at the trial that as regards 
the second issue, his evidence was insufficient 
to sustain 16. 


The frst three defendants accepted the 
above-menticned issues, but, upon the aban- 
donment of the second issue by the fourth de- 
fendant, they took up the position that they 
did not claim any private right over the land 
in question, but claimed that it was a public 
passage and that they as members of the 
publie were entitled touseit. Andas far 
as I can ascertain from the report of the pro- 


` ceedings, the case proceeded on that footing, 


viz , that the first three defendants were assert- 
ing that they, as members of the public, had 
a rigkt of way over the said strip. 


The learned Judge has found that the first 
three defendants behaved in a high-handed 
manner, and I agree with such finding on the 
evidence. These defendants, apparently on 
or abont the 15th November.1910, committed 
acts upon the premises No. 29, which could 
not be justified even if they, as members of the 
public, had a right of way across theland, for 
they entered upon the land and ]levelled 
up the alleged passage, filed up a well 
which was some distance from the al. 
leged public passage, and cut down trees 
which, as I understand the evidence, were not 
on the disputed piece of land, and I agree 
with the learned Judge’s finding that their 
acts were clearly illegal and high-handed. 


The learned Judge has held that there was 
no public right of way across the said piece of 
land. 


It appears that many years ago there was 
an open drain, running east and west from 
College Street, and in a memorandum of par- 
tition, dated 29th June 1825, of the properties 
of Ram Sundar Mal deceased, certain. “land 
formerly held by Shib Chandra Pal” was 
dealt with: this land included the properties 
now known as 28, 29 and 20, College - Street, 
and in describing one of the boundaries thereof 
the drain was referred to as "the Company's 
drain in the said land." At sometime or 
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other, this drain became filled up; it із not 
clear what was the exact date, but at any 
rate itis clear from the documents that it 
had been filled up in the year 1880, and 
judging from the maps which have been put in, 
it must have been some considerable time 
before that: moreover it was said by the uncle 
of the defendant Narayan Prosad Sil that 45 
or 46 years ago the owner of 31, College 
Street, laid down an underground drain along 
the site of the old drain connecting their 
premises with the publicsewerin College 
Street, since which time apparently there was 
no open drain. 


Assuming the fact that at one time there 
was an open drain in the strip of land, even if 
it were a ‘public drain’ as described in the 
pleadings, it would not, of course, follow that 
when it was filled up and ceased to bea public 
drain, that there was any public right of way 
over it, thcugh it may be that it would 
afford an opportunity for an attempt at 
asserting such a right of way. 


In my opinion the learned Judge was right 
in concluding that the evidence wasnot suff- 
cient to establish a public right of way: indeed 
the evidence of public user to my mind was of 
a very flimsy character, and it consisted 
mainly of evidence of user by mehtars for the 
purpose of performing their service in connee- 
tion with privies on the defendants! premises, 
and if it were sufficient to establish any right 
at all, it-would point rather to :n easement 
in respect of such premisesíthe case which 
was abandoned) rather than to a publie right 
of way: it was moreover admitted by Ram 
Chandar Sil, one of the defendants, that until 
this suit was instituted he did not know the 
alleged passage was public thoroughfare, but 
that he used to see mehtars pass through it. 
On the other hand there was evidence given on 
behalf of the plaintiff that the alleged passage 
had been closed at the west end for many 
years; consequently if the mehtars did make 
their way across the premises No. 29, they 
must have entered it at some other place, prob- 
ably in the same way that Amrito Lal Saha 
said he did when he inspected the premises 
10 or 12 years ago, viz., south of the tiled hut, 
which was not, of course, the place where the 
filled up drain had been. 


16 is, however, said that the 1910 map 
shows a passage along the disputed strip of 
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land; looking at the map itself this certainly 
appears to be the case, bnt even if this map 
raises а presumption in favour of the right 
relied проп, 1 think such presumption 
js rebutted by the evidence in the 
ease. The map itself is open to thecomments, 
made by the learned Judge upon it, and it 
Should be noted that itis inconsistent with 
every other map which has been putin evi- 
dence. 

Hesham’s map of 1855 and the Official map 
published under the authority cf the Surveyor- 
General of India in 1894 both show the pre- 
mises now called 29 and 30, College Street, as 
absolutely contiguous with no right of way 
across No. 29. 

And the map attached to the partition pro- 
ceedings of the defendants’ premises in 1599 
shows thatthe filled up sewer ditch went as 
faras the north-east corner of No. 28 and 
further: and this map was certified as being 
correct at the time it was made by Н. С. 
Pal, the Surveyor who made it, one of the 
defendants’ witnesses. 


For these reasons, I am of opinion, that the 
learned Judge was right in holding that the 
defendants had failed to estublish the public 
right of way across No. 29, College Street. 


The remaining question is whether the 
plaintiffs have established their right to the 
whole of the declarations and relief granted 
in the decree, or to any part thereof. 

In her statement ofclaim the plaintiff 
having set cut the facts on which she relied, 
which included a statement that she had 
been in possession of the premises No. 29 
since 1894, asked for a declaration that the 
disputed piece of land formed a part of her 
premises No. 29, College Street, and that the 
first four defendants had no right, title or in- 
terest in the same, and had no right of way 
over it. She further asked that the defend. 
ants might be ordered to make over peaceful 
possession of the Jard and that the first four 
defendanis might be restrained by injunction - 
from intermeddling with the possession of the 
plaintiff, her servants, agents or assigns of the 
said land. 


It was alsoargued for the plaintiff that she 
was in possession of the said piece of land and 
that the defendants were mere trespassers, 
and that she was, therefore, entitled to an 
injunction, 
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With regard to the last point, it appears 
that at the time of the alleged trespass, tiz., 
on or about 15th November 1910, the plaint- 
iff was not in actual possession of the land; 
for by the lease of 23rd September 1910, 
the land had been let to Sideswar Sen 
and others who bad entered into 
possession thereof, and although the lease 
was subsequently surrendered, it was not 
until after the snit; and, therefore, at the 
time the plaint was filed the plaintiff was 
not in actual possession. . Now when land is 
in the possession of a tenant, the tenant is 
the proper plaintiff to sue for trespass 
committed in respect of the land, and the 
reversioner can only sue for trespass if the 
alleged trespass is injurious to the reversion. 
See Halsbury's Laws of England, Volume 
27, page 855. Further, even though the 
trespass is accompanied by a claim of right, 
itis not necessarily injurious to the rever- 
sionary estate, see Baater v. T. aylor (1) and 
the reasons for the decision given in the 
judgment of Taunton, J. 

The tenants were not joined as plaintiffs 
in this ease, and in fact itis stated in the 
claim that they refused to join as plaintiffs: 
for that reason, I am of opinion that the 
plaintiff is not entitled to an injunction 
merely on the ground that she was in pos- 


session and that the deféudants are tres- ` 


passers. 

lt is necessary, therefore, next to consider 
whether the plaintiff is entitled to the de- 
elaration that the piece of land, the subject- 
matter of the suit, forms part of the plaintiff’s 
premises No, 29, College Street. 

This land is part of certain property which 
belonged to one Ram Sunder Mal and which 
included the premises numbered 28, 29, 30, 
and 31, and was dealt with in the memoran- 
dum of partition, dated 29th June 1825. 

The boundary of No. 30 was then des- 
eribed as being to "the north of the Com- 
pany’s drain in the said land", and the 
boundary of 79 as being “to the south of the 
Company’s drain in the said land”, 

. As regards No. 30, the following deeds 
were referred to:— ` 

A bill of sale, dated 10th May 1833, where 
it is described in the same way, viz., “north 
of the Company’s drain.” 


(1) 1732) 4 B. & Ad. 72; 1 N. & M. 18; 2 L. J. К 
B. 65 ;110 E. К, 382; 38 R. R. 2 221. 
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A relinquishment of claim of 1837, where 
the description is the same. 

A bill of sale and release of 1580, where 
the description is north of the “filled up - 
public drain". The word “Company” dis- 
appears and “public” is used. 


À lease to the Temporary Company of 
19th February 1859, where the words publie 
filled vp drain" are used. 


A conveyance by the executors of Golap- 
mony to the defendant Narayan Prosad Sil, 
in which the property is described as being 
bounded on the south “by a filled up drain.” 
Jt is to be noted that by this time the word 
“public” had disappeared. 

29th February 1904.—A lease by the same 
defendant to Siddeswar Sen, the description 
is the same, "flled up drain." So that at 
one time the drain is described as "the Com- 
pany 's drain in the said land," then the 


“Billed up public drain,” and later ' ‘a filled up 


drain.” 


It is said that this shows that the pro- 
perty in this strip of land was public pro- 
perty and was vested inthe Crown or the 
Corporation. 1 do not think any such con- 
elasion should be drawn. I agree with 
Chaudhuri, J.’s opinion on this point, and 1 
do not think that the description in the 
partition shows that the property in the 
strip was vested in some other than the 
owner whose land was being partitioned. On 
the contrary, I think the description shows 
that the land across which the drain ran 
formed part of the lands which the co- 
sharers were dividing, though it is more than 
likely that the drain at the time of the 
partition and for sometime afterwards was 
used to drain the water from the contiguous 
premises. - 

This is borne out by the documentary evi- 
dence in the case. 

The earliest map is Hesham’s map, which 
is called the map of Caleutta of 1853: and 
whish, according to the evidence, demarcates 
the boundaries of holdings. This shows the 
northern boundary of 29 to be right up to 
No. 30. If at that time there was land 
belonging to the Crown or the Corporation 
intervening between Nos. 29 and 80, it should 


have been shown in the map. 


The challan of 1884 showsthe area of 539 as 
6 bighas 15 chittacks and 26 square feet—539 
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is admittedly the same property as Nos. 28 
and 29. The area of Nos. 28 and 29is 6- 
15-17, т. e, including the strip in, question: 
a difference of 9 square feet only. 

The 1887—1893 Survey map shows the 
boundary of 29 as being the wall which 
had been built on No. 30. Again there is 
no mention of any owner, either the Crown 
orthe Corporation or anyone else, intervening 
between Nos. 29 and 30, and it is admitted 
that the wall of No. 20 was built on the 
extreme boundary of No. 30, north of the 
filled up drain. 


But it is said that the 1910 map is conclusive 
against the plaintiff. This map apparently 
shows that No 29 is bounded on the north not 
by a drain, or а filled up drain, but by а public 
passage; this in my judgment on the evidence 
before us was wrong. "There was no public 
passage or right of way there, and the strip 
ab any rate is not delineated as belonging 
to an intermediate owner. Further, as has 
been pointed out by the learned Judge, the 
map is wrong in other respects with regard 
to the two properties Nos. 29 and 30. 

The actual frontage c£ No. 30 is 69 feet, on 
the map in question it is 66 feet. 


But the eurious thing about itis that as 
regards No. 29 the actual frontage including 
the síripin question is 31-6, and in the 
map it is shown as 82, and in this res- 
peet agreeing with the 1887 to 1893 map 
whieh gives No. 29 as 39 feet, and the 
variation of 6 feet is explained by a pro- 
jection in No. 28. 


So that if reliance is to be placed on, the 
map of 1910, it is as much in favour of the 
plaintiff as against her. л 

How it comes about that in this map the 
strip is shown as а publie 
. is not clear: for atthe interview, in June 1910, 
upon which so much stress is laid by the 
defendants, neither of the two defendants 
who were present, seem to have claimed that 
the strip was anything "more than a 
" Sircari filled up drain" 


The matter, therefore, stands thus: The 
origin of the plaintiff's title is the memo- 
randum of partition by which the northern 
boundary of the plaintiff's land was "to the 
south of the Company's drain in the said 
land," it did not, therefore, include the strip 
of land in whieh the drain was. 
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Has she then obtained a title to the strip 
of land as against these defendants by posses- 
Sion? ` i 

The maps down to 1910 are in her favour, 
but No. 29 was unenclosed land, and the 
fact that the strip is delineated as _part of 
No. 29 may be explained by the fact that the 
physical boundary of the wall on No. 80 may 
have been taken by those who made the maps 
as the actual boundary of No. 270 after the 
drain was filled in. As regards the evi- 
denee of actual possession by the plaintiff, 
itis not strong. “The erection of huts was 
relied upon as evidence of possession and 
user, but it appears that it was only upon the 
west end of the strip of laud thata hut 
projected upon it: the ditch apparently, after 
it was filled up, remained at a lower level 
than the rest of the land, and was used to 
carry surface water from the adjoining pro- 
perties even after underground pipe was 
laid: the fact of the underground drain 
being laid: though itis consistent with an 
easement in favour of those who laid it 
across the plaintiff'sland, is perhaps more 
consistent with the strip of land not belong- 
ing to the plaintiff or her predecessors, as if 
was apparently so laid аз а matter of right 
in the rirst instance. 

Further, there is the interview of 
June 910 when it is said in effect by 
two of the defendants that the plaintiff's 
representative, іп bointing out her boundary, 
excluded the strip of land in question, and 
on the whole I have come to the conclusion 
that the evidence of possession is not enough 
to justify a decree that the strip forms part 
of No. 29, and, as І have already stated, 
the plaintiff not being in possession at the 
time of the alleged trespass, she was not m 
а position to sue for trespass. 

I, therefore, think this appeal must be 
allowed with costs. ; 

As regards the costs of the Court of first 
instance, the first three defendants have 
succeeded in the first issue, viz. as to the 
strip forming part of the premises No. 29, 
and they have failed in their contention , 
that the strip was a public passage and 
that they as members of the public were 
entitled to use it. 


The right of way which the first three 
defendants claimed was evidently a very 
important matter between the parties: if the 
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defendants had confined their claim to a 
right to drain their premises by means of 
a drain along this strip, it is quite possible 
this action would not have been necessary: 
but they claimed the public right of way, 
attempted to assert it in а high-handed and 
illegal manner and persisted in such claim 
at the trial though it was not necessary for 
the purpose of meeting the plaintiff’s claim. 
* For these reasons in my judgment the 
proper order as between the plaintiff and 
these defendants is, that these defendants 
should have the general costs of the action, 
and the plaintiff should have the costs of 
the issue upon which she has succeeded, viz., 
the issue as to the public right of way. 

W ooprorre, J.—This suit must be determin- 
ed according to the nature of the case made 
in the pleadings and issues. The case in 
the plaint is that the small strip of land in 
suit is part of the premises No. 29, College 
Street, of which the plaintiff is the owner: 
that the defendants trespassed on it and 
deprived the plaintiff of possession. The 
plaint then asked for a declaration of title, 
an order for possession and an injunction. 
It is quite clear that the form of these 
proceedings is an action in ejectment to 
sustain which it is not here sufficient to 
prove possession, but the plaintiff must show 
title. The first set of defendants deny the 
plaintiffs titlé to this strip of land and say 
that the northern boundary of the plaintiff's 
premises is not 30, College Street, as alleged, 
but this strip, which was “a publie passage 
formed bya filled up publie drain over an 
underground drain belonging absolutely 
to them.” This publie drain is alleged 
to have been in existence from time 
immemorial and to have been used by the 
defendants and their predecessors-in-title. The 
nature of this defence does not seem to Lave 
been always clearly understood. Reference 
has been made to prescriptive private right 
and publie right of way. If, as the defend- 
ants allege, the title in this strip is not 
in the plaintiff, there can be no question of 
prescriptive right as against her. Again a 
publie drain does not become a publie right 
of way merely becàuse, as here, it is filled up. 
What the pleadings mentioned say is that 
there was a public drain, the title of which 
was in Government and that when ib was 
filled up, it was used as a publie passage. 
There may have been such user without con- 
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stituting ita public way. The substantial 
point is (whatever be the user or effect of 
the user alleged) the land belonged to the 
Corporation or the Government, and title 
to it had not been shown by the plaintiff. 
If this be so, it is immaterial what the defend- 
ants have or have not established. The 
fourth defendant, Narayan Prosad Sil, an 
attorney of this Court, says that the premises 
Nos. 29 and 80 are separated by a filled up 
public drain to which the owner of No. 29 had 
no title or proprietary interest by possession 
or otherwise. 29, College Street, is also 
separated from premises No. 3-1-1, Arpooly 
Lane, on the east by a filled up public 
drain, being a continuation of the first- 
mentioned drain in which also the plaintiff 
had no title or possession. These filled up 
public drains are said to have been used 
from time immemorial by the general public 
and particularly by the adjoining owners 
as a passage for sweepers, and an under- 
ground drainage pipe connecting the premises 
No. 3/1,1, Arpooly Lane, with the main 
Municipal sewer under College Street was 
under that passage separating premises 
Nos. 29 and 30. The defendant denies that 
this strip formed part of 29, College Street, 
and claimed aright of way over the filled 
up public drain which -has always been a 
public passage. On this two issues were 
raised (1) was this strip in suit part of 
premises No. 29, College Street, (2) had 
the defendant No. + a prescriptive right 
of passage over it. This latter issue was 
abandoned and was, I think, a misreading of 
the pleading which in effect asserted that 
the plaintiff, not being owner of the land 
in suit, was not entitled to take possession 
of it and so prevent the defendants and 
others from passing over a public drain 
which, when filled up, afforded a passage to the 
public. The judgment states that it was 
then stated by the defendants that whilst 
they did not claim any private right of 
passage over the disputed strip, they contended 
that it was a public passage, and as members 
of the public they were entitled to use it. 
If this means that the general public were 
entitled to use the strip as a publie right 
of way dedicated for such use and if the 
onus of establishing this is on the defendants, 
they have not in fact established it. Nor is 
the issue one which properly arises on the 
facts. It. is asserted that there 
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was at one timea public drain. This was 
subsequently filled up. By such filling up 
only it did not cease to bea public drain or 
become a publie way. 16 was, as it had al- 
ways been, public land which, when dug 
out, was used as в drain, and which, when 
filled up, wag used as a passage and the 
passage being over public land was called 
a public passage. jJ need not consider this 
point further, for the sole and simple ques- 
tion is this (whatever this strip of land may 
be), has the plaintiff established his title 
thereto. It is to be here noted that the 
plaint is framed on the assumption that 
the disputed land was at all times the plaint- 
ifs property. There is no suggestion of 
the fact, which is well established, that this 
land was at one time at any rate a public 
drain and used аз вось. There is, therefore, 
of course, no allegation on a point on which 
we have been addressed at length, viz., that 
assuming the disputed land was at one time 
public property, it ceased to be such by ad- 
verse possession exercised by the plaintiff 
against ‘the true owner, whereby what was 
originally not his property became incorporat- 
ed in it. | 


[His Lordship after discussing the evi- 
dence proceeded as follows:— ] 


Before stating my conclusions on this 
evidence, I. refer to the argument of the 
learned Judge that the disputed land is part 
of the premises 29, because when the co- 
sharers demarcated their boundaries it is 
reasonable to assume that they included, at 
the time that they роб ор their walls, all 
that they considered to be their land, but 
itis not the case of the defendants that the 
disputed strip is their land but that of the 
public. On No. 30 a wall was built to the south 
which gives the land the appearance of being 
included in No.. 29 because no similar wall 
was built on these premises. 


It is quite clear, in my opinion, on this 
evidence that at one time at least the dis- 
puted land was public and was not included 
in premises No. 29 as is suggested by the 
plaint and issues. 


In appéal, however, learned Counsel for 
the appellant sought to raise a case whic 
is поё made in the pleadings or issues, nor 
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is dealt with in the judgment. The plaint 
does not mention the fact that the land was . 
once at least public land, treats it as part 

of No. 29, and alleges possession in conformity ' 
with this title and dispossession. The relief 
sought was adeclaration of this title and an 
order for possession and injunction. | Here 
this case was adhered to, but in the alterna- 
tive it was argued that if the plaintiff had 
not established his title to the lands he had 
established adverse possession for a period 
of 30 years. Learned Counselsaid that he 
was іп possession and did not want an order 
for possession. It was open to the plaintiff 
to have pleaded this alternative ease, but she 
did not. No amendment of the pleadings, 


however, was asked for as it was stated to be 


unnecessary. It was suggested that we might 
remodel the issues under Order XLI, rule ` 
24. "This rule has, in my opinion, no appli- 
cation to the case. .16 is not open to the 
plaintiff to raise this case except by amend- 
ment. Had she applied for amendment, 
the question whether at this stage it could be 
granted would have had to be considered, and 
І nyself should probably not have been 
disposed to grant it at this late stage in 
appeal. The former case was that the land 
was always part of No. 29. Now it is alleged 
that it may have been public land, but ceased 
to be so and became part of No. 29 by adverse 
possession. Formerly a possession was al- 
leged which was relative to the title asserted: 
now it is an adverse possession. Formerly 
an order for possession was asked for—now 
the case is argued on the assumption that 
the plaintiff being in possession, the decree 
which she has got on this point is unneces- 
sary. Nextly, such an issue cannot be raised 
in this case in the absence of the party affect- 
ed, onthe general principle that all persons 
must be parties who are interested in the 
issues raised. Adverse possession is alleged 
against the Corporation or Secretary of State. 
ln such a case 4 definite issue was necessary 
as to adverse possession and the question 
could have been argued when, against whom 
and how this possession was acquired. At 
present we have no judgment on any ot these 
points. The fact that the Corporation or 
Government might not have troubled to 
defend this suit does not affect the question 
as it arises between the parties to the record. 
It was nextly suggested that the plaintiff 
might defend the decree granted in the suit 
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аз one of ejectment on establishment of 
title by converting it into a possessory suit 
for injunction and damages in respect of 
trespass. This is a still further departure 
from the pleadings and issues which cannot 
be allowed. ButIdo not rest my judgment 
merely on these technical points of law, even 
though they, in my opinion, affect the merits. 
lam not satisfied that if 16 were орап to 
the plaintiff to change his case in the ways 
argued, she has established her claim. I 
accept the evidence of the attorney Narayan 
Prosad Sil, corroborated by Ram Chandra 


Sil and the survey map, that the disputed ` 


strip was in 1910 excluded by admission of 
all parties from premises No. 29. With 


this the whole of his case falls both as to- 


title, adverse possession and trespass. Fur- 
ther, the evidence is wholly insufficient to 
establish these alternative allegations. If 
the disputed land was, as I find, originally 
publie, then it must beheld to remain suck 
until either the plaintiff establishes a settle- 
ment of it with herself (which is not 
alleged) or adverse possession. It appears 
to be doubtful whether in this case a 30 
years’ possession would be sufficient, 1t 
would rather seem thatit is necessary, so 
far as title to the land is concerned,-to estab- 
lish adverse possession against the State 
for 60 years, which the plaintiff does not 
profess to do. But assuming the shorter 
period, the plaintiff has still failed to estab- 
lish to my satisfaction adverse possession 
for that time. The only solid evidence are 
the two maps prior tothe last, These, of 
course, could not convey the land but are 
evidence of possession, and, tu that extent, 
of title. But they are in conflict with the 
last map, which I find was drawn up on 
reference to the parties. The oral evidence 
is vague and insufficient. The evidence of 
user of the passage by others than the owner 
of No. 20 may not be, and I thiak it is not, 
sufficient to establish that the passage was 
dedicated to the public as a highway. Be- 
cause 16 was once a public ditch does not 
make it a public passage without anything 


else. It still, howaver, remained public 
land which was used rightly ог 
wrongly asa passage. I ascept the defend- 
ants’ evidence that it was so used by 


mehtars and others and in the various ways 
which I have fully described from the evi- 
dence. The existence of the defendants’ 
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private drain in this land, in the absence 
of any evidence of permission, is strong 
evidence against the plaintiff’s title and 
possession to this land. How did this pipe 
come to be laid in the land, if it was being 
adversely held as alleged? 16 cannot be 
said that the plaintiff had that exclusive 
uninterrupted possession which is necessary 
for adverse possession, Furtber, some of 
the acts which are sought to establish this, 
e. g., the obstructions and barricades, are 
denied. 

The only fact which seems established 
is that possibly the eaves of the huts may 
have projected to some extent in parts of 
the land over the disputed passage. But 
this, in the circumstances and in particular 
in the absence of evidence as to when ad. 
verse possession commenced and the details 
of such alleged possession and the fact 
that persons passed under the eaves along 
the passage, is insufficient. I do not believe 
at all this story of adverse possession, | 
believe that there was no dispute over this 
matter before 1910 This is common case. 
The plaintiff suggests that she was in peace- 
able exelasive possession of this strip until 
‚1910 when, without any ground or right 
whatever, the defendants denied her claim 
This does not seem likely and is, in my 
opinion, contradicted by the evidence. Rather 
what appears to me to have happened is this: 
The. land was public land and existed and 
was used in the manner alleged by the 
defendants. Then in 1910 Siddeswar Sen 
came on the scene. As the lessee of the 
land to the north, he wished to join up 
the two properties and to get rid of the 
intervening strip and took a conveyance, in 
which for the first time in the history 
of the case No 29 was described in opposition 
to all the previous documents as bounded 
on the north not by the filled up drain, 
but by the premises No. 30 of which 
the intending lessee had already possession. 
Not unnaturally the defendants then objected 
and the dispute arose, in which it was 
first alleged that the disputed land was 
part of No. 29 and then that it had been made 
such by adverse possession. On both these 
points the respondent, in my opinion, fails 
both in law and fact. А 

The plaiut further alleges that the de- 
fendants trespassed “into the plaintiff's 
said piece of land (by which apparently 
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the whole premises No, 29 are meant), 
cut down trees, demolished masonry walls and 
committed other tortious and unlawful acts”. 
These are denied. Therelief, however, which is 
sought is іп respect of the land marked P on 
the map attached to the plaint, that is the 
disputed strip, and the issue raised was as 
to the strip. The decree also is concerned 
with this only. This question is, therefore, 
irrelevant to this appeal, even if the evidence 
was clear and sufficient enough, -which it 
is not, to enable us to deal with it. Thus 
itis by no means clear where the trees 
are, whethér.ihey be on the disputed strip, 
in which ease, even assuming that they 
were cut, which is denied, the decision 
would follow the findings on other issues, 


or whether they were ‘beyond it so as to” 


constitute an act of trespass on land ad- 
mittedly in the plaintiff’s possession. The 
plaintiff is, in my opinion, not entitled to a 
declaration that the defendants have no 
right of way overthe Jand; for a person 
who does not establish his right by title 
or possession to land cannot get any 
declaration as regards it. The land in suit 
. is publie property, and in respect of such 
property the plaintiff cannot claim to exclude 


any person from user of ^it. Such claim 
is dependent on the .prinzipal relief—a 
declaration of title—which fails. If there be 


any claim or user in regard to the land 
in suit which is not justified, the right 
to a remedy lies with the: owner, who, on 
ihis judgment, is not the plaintiff. 

As regards costs of the appellant, the re- 
spondent must, in my opinion, wholly pay 
them. For though it is true that the appellant 
has not established that there is a public 
right of way over the disputed land, the 
suit was one based on title which fails, and 
the evidence which is said to have been 
tendered on the question of right of way 
was not only admissible but necessary on 
the question of the plaintiff’s alleged title. 
Thus the plaintiff asserting such title, it 
was obviously open to and necessary for the 

` defendants to prove such facts, that what 
was alleged to be private property was 
used by others as a way or in other fashion 
unconnected with such alleged ownership. 
None of the facts so proved went beyond 
this, and thus added to the costs of the 
trial. They were admissible on both the 
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issues, being, according to this judgment: 
ineffective on one issue and effective on the 
other. The fact, therefore, that the sub- 
ordinate issue is held not proved, does mot, 
therefore, in my opinion, affect the question 
of costs, which should be borne both in this 
and the first Court by the respondent-plaint- 
iff who has failed to establish his right 
to the relief claimed in this suit and 
appeal. In my opinion, and for the reasons 
stated, the appeal should be desreed with 
costs and the suit dismissed with costs. 
LOOKERJEE, J —The subject-matter of the. 
litigation which has culminated in this appeal, 
isa narrow strip of land, measuring approxi- 
mately 79 feet 9 inches in length and 4 feet 
in width. The plaintiff, who is the owner 
of premises No. 29, College Street, claims 
this strip as included in her property. 
She alleges that in November 1910, the 
first three defendants, who are owners of 
premises No. 871/1, Arpooly Lane (which 
lie towards the east of her premises), tres- 
passed on this strip of land and acted in 
an illegal and high handed-manner, namely, 
entered upon the land, levelled it up, filled 
up a well and eut down trees. The 
acts imputed to the defendants led to proceed- 
ings in the Criminal Court, which eventually 
terminated on the 15th December 1911. 
On the 12th January 1914, the ‘plaintiff 
instituted the present suit for declaration 
of her title to the strip of land, for 
ejectment, for injunction and damages and 
for other incidental reliefs. She joined as 
defendants eight persons, namely, defendants . 
Nos. 1 to 3(the owners of premises No. 3/1/1, 
Arpooly Lane), defendant No. 4 (theowner 
of premises No. 30, College Street, which lies 
towards the north of No. 29, College Street,) 
and defendants Nos. 5 to 8 (who were lessees 
of No. 29, College Street, under a lease granted 
by the plaintiff to them on the 23rd Septem- 
ber 1910). The first four defendants resisted 
the claim of the plaintiff. They denied 
that the northern boundary of No. 29, College 
Street, coincided with the southern boundary 
of No. 30, College Street, and asserted that 
the two properties were separated by a 
public passage formed by a filled up public 
drain. On these pleadings, two issues 
were raised, viz., first, was the disputed strip. 
of land part of premises No. 29, College 
Street: secondly, had the fourth defendant 
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a prescriptive right over it. At the trial, 
Counsel for the fourth defendant admitted 
that his evidence was insufficient to sustain 
the second issue. The first three defendants 
thereupon stated that they did not claim 
a private right of passage over the 
disputed strip of land, but that it was 
a public passage, and as members of the 
public they were entitled to use it. Mr. 
Justice Chaudhuri has found the first issue 
in favour of the plaintiff and the second 
against the contesting defendants. The 
decree made by him consequently declares 
that the disputed piece of land forms 
part of No. 29, College Street, and calls upon 
the defendants to deliver up to the 
plaintiff quiet and peaceful possession 
thereof. It further declares that the defend- 
ants have no right, title or interest in the 
land nor have they any right of way 
therenpon. It also enjoins the defendants 
and restrains them from interference with 
- the possession of the plaintiff. The decree 
finally makesa reservation that it, does not 
affect the rights, if any, of the defendants 


in respectof an underground pipe through. 


- the land in suit from premises No. 3/111, 
Arpooly Lane, to the College Street main 
sewer. The first three defendants have 
appealed against this decree, and have 
contended that the plaintiff can succeed, 
only on proof of the specific title alleged 
by her in the plaint, which, it has been 
asserted, has not been established by the 
evidence in the cause. The fundamental 
question for consideration, accordingly, is, 
whether the disputed strip of land forms 
part of No, 29, College Street, as claimed by 
the plaintiff. 


There is no room for controversy that 
the suit as framed is in essence an action 
in ejectment upon establishment of title. 
The plaintiff can, consequently, succeed, 
only upon proof of title and not merely by 
proof of possession. It is well settled in this 
Court, by decisions which ате binding 
upon us, that mere previous possession 
will not entitle a plaintiff to a decree 
for recovery of possession, except in a 
suit under section 9 of the Specife Relief 
Act [Purmeshur Chewdhry у. Brijo Lall 
Chowdhry (2), Nisha Chand v. Kanchiram 


(2) 17 0. 256; 8 Ind. Dec. (s. s,) 709. 
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(3, Shama Churn Roy v. Abdul Kabeer 
(4) and Manik Borat v. Bani (атап 
Mandal (5)]. We must, accordingly, inves- 
tigate the title of the plaintiff. 

[His Lordship after discussing the evi- 
dence concluded as follows:— 1 

The position then is that the long series 
of dosuments mentioned shows that а drain 
intervened between Nos. 29 and 30, College 
Street, and thus has not been negatived by the 
maps or by the measurement of the holding. 
I must accordingly hold on the documentary 
evidence that the title alleged by the 
plaintiff has not been established. This 
view is supported by the oral evidence as 
to the nature of the possession exercised 
over this strip of land for many years 
down to 1910, when the dispute firat broke 
out. That evidence has been analysed in 
detail by Mr. Justice Woodroffe, and I 
agree with him that the account given 
by Narayan Chandra Sil is fully reliable. 
The oral evidence, to my mind, does 
not show that the disputed strip was 
held and enjoyed exclusively by the owners 
of No. 29, College Street, as an integral part 
of their property; no such claim in fact 
was put forward till the lessee of No. 30, 
College Street, also became the lessee of No. 
29, College Street, and found it convenient 
to make the two properties contiguous. 
On the other hand, the presence of the 
underground pipes (the existence whereof 
was strenuously denied by the plaintiff, 
but was verified by actual excavation) 
and the user of the strip by sweepers 
and scavengers militate against the theory 
that it formed part of No. 29, College Street. 


-I further accept the evidence that at the 


time of the last survey it was conceded 
on behalf of the plaintiff that the strip 
occupied the site of what was at one 
time a public drain. 

The question next arises, whether the 
plaintiff has established a title to the 
disputed land by proof of adverse 
possession for the statutory period. Here 
we cannot overlook the fact that title by 
adverse possession was not explicitly 
pleaded inthe plaint. As ruled by this Court . 
in Sundara Dassee у. Mudhoo Chunder Sircar 
of 26 O. 579; 3 О. W. N. 568; 13 Ind. Dec. (x. s.) 

4) 3 C. W. N. 158. 

(9 10 Ind. Cas, 469: 18 C. L. Т, 649, 
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(6), the plaintiff may be allowed to 
succeed on a title by adverse possession 
pleaded for the first time in the Court 
of Appeal, provided such a case arises 
on the facts stated in the plaint, andthe 
defendant is not taken by surprise. 
This view is supported bya dictum of Lord 
Davey in Vasudeva Padhi Khadangat Garu v 
Maguni Deran Bakshi Mahapatrulu Garu (7), 
though the contrary view паз sometimes been 
maintained: Макай Servat v. Thambuswa- 
ai Serva (8), Somasundaram Chetty v. 
Vadivelu Pillai (9), Shiru Kumari Debi v. 
Govind Shaw Тат ( 0), Joytara Dassee v. 
Mahomed Mobaruck (11) and Bijoya Ређа v. 
Bydonath Deb (12). But even if the plaintiff 
is permitted to set up nowa case of title 
by adverse possession, it is perfectly plain 
that the enjoyment she relies upon must 
possess the same characteristics as are 
necessary for presumption of a lost grant: 
Subramania Pillai v. Secretary of State (13). 
The plaintiff must consequently prove, to use 
the language of Lord Robertson in Radhamonz 
v. Collector «f Khulna (14), that her 
possession was adequate in continuity, 
in publicity, and in extent, to extinguish 
the title of the true owner. This the 
plaintiff has failed to do. The erection of 
huis on a portion of the disputed land or 
the projection of the eaves over a certain 
length are clearly insufficient for the 
purposes of the plaintiff. There is this 
additional difficulty, that neither as against 
the Crown nor as against the Municipal 
Corporation (who would have to be joined 
as parties if the plaintiff were to be 
allowed relief on the basis of a title by 
adverse ‘possession acquired 
of them) has the plaintiff proved pos- 
session of the requisite character and extent. 
The title to the drains is vested in the Corpora- 


(6) 14 C. 592; 7 Ind. Dec. (x. s.) 392. 

(7) 28 I. A. 81 at p. 88; 6 C. W. N. 547; 24 M. 887; 
8 Bom. L R. 308; 7 Sar. P. C. J. 819, 

(8) 25 Ind. Cas. 984; (1914) М, W, N. 784; 1 D. W. 
538, 

(9) 81 M. 531; 4 M. L. T.344. 

(10) 2 O. 418; 1 Ind. Dec. (x. s.) 556. 

(11) 8C. 915; 11 C. L. R. 399; 5 Shome L, В. 18, 

° 4 Ind. Doc. (x. s.) 629. 

(12) 24 W. R. 414. 

(18) 9 Ind Cas. 9; 21 M. L, J. 182; 9 M. L, T. 
81 M. 858; (1911) 1 M. W. N. 55. 

GA) 27 ©. 943; 4 С. W. N. 597; 27 L A. 136; 2 Bom. 
L+. R. $92; 7 Sur. P. C. J. 714; 14 Ind. Dec. (x. s.) 617. 
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tion for Municipal purposes [Sundaram Ayyar 
v. Municipal Council of Madura (15:, Mayor 
cf Vunbridge Wells Corporation v. Buird (16) 
and .Sidney Municipal Council v, Young 
(17)]. As against the Corporation, the 
plaintiff would have to prove adverse 
possession for thirty years (Article 146A, 
Act IX of 1908. On the other hand, as 
against the Crown, the plaintiff would 
have to prove possession fsr sixty years 
(Articlé 149, Act IX of 1908): and here 
the difficulty in the way of the plaintiff 
would be insurmountable. The plaintiff 
holds No. 29, College Street, as a lessee from 
the Crown and she must establish, if she 
has to succeed against her grantor upon 
a claim by adverse possession, that she has 
encroached on the disputed land to the 
knowledge of the grantor for the statutory 
period. Consequently, even if the plaintiff 
were now permitted to set up a case of 
title by adverse possession, which in the 
circumstances of this case, I think, she 
should not be allowed to fall back upon 
at this stage, she could not possibly succeed 
on the basis thereof. 


Finally, we have to consider whether 
the plaintiff is entitled to an injunction 
to protect her possession from trespass by 
the defendants; the plaintif seeks to. 
invoke the aid of the principle that as 
lawful possession of land is sufficient 
evidence of right as owner, as against a 
person who has no title whatever and is 
a mere trespasser, the possessor can obtain 
a declaratory decree and an injunction 
restraining the wrong-doer [Ismail Arif v. 
Mahomed Ghous (18)]. This doctrine is of no 
assistance to the plaintiff, It is an element- 
ary rule that as trespass is an injury to 
a possessory right, the proper plaintiff in 
an action of trespass to land is the person 
in actual or constructive possession at the 
time of the trespass; the owner has no 
right to sue in trespass, if any other 
person is їп possession of land, since a 


(15) 25 M. 695; 12 M. L J, 37. 

(16) (1896) A, C. 434; 65 L. J. Q. B. 451; 74 Ti T. 
885; 60 J. P. 788, 

(17) (1898) A. C. 457; 67 L. J. P. O, 40; 78 L. Т. 
B65; 46 V. R. 5861, 

(18) 20 C. 884; 201. A. 99; 6 Sar. P, O. J. 305; 17 
lud. Jur. 321; 10 Ind, Dec. (x. s.) 561. 
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mere right of property with a right ‘of 
possession is not sufficient to support the 
action. Consequently, if, as here, the 
land is in the possession of a tenant, the 
tenant is the proper plaintiff to sue for 
trespass, committed in respect of the land; 
but if the trespass is injurious to .the 
reversion, the  reversioner, although he 
cannot sue in trespass, may sue for the 
injury done to his interest [Bacon. Abr., 
tit. trespass, c. 8; Cooper у. Crabtree (19), 
Turner v. Cameron’s Coalbrook Steam Coal 
Company (20), Litchfield v. Ready (21), 
Attersoll v. Stevens (22), Gordon v. Harper 
(23) and Bazter v. Taylor (1)]. Chitty in 
his work on Pleading (seventh edition) puts 
the matter in the same way: “A person 
having the immediate reversion or remainder 
in fee or in tail or for a less estate may 
support-an action on the case for waste 
or any nuisance of a permanent nature or 
which affects, litigates and injures the right 
and which is injurious to his reverstonary 
interest, but he cannot sue in trespass 
when the possession is lawful in his 
tenant or other person." (Volume |, page 
79.) “The gistof the action is thei injury 
to the possession and the general rule is 
that unless at the time the injury were 
committed, the plaintiff was in actnal 
possession, trespass -cannot be supported, 
and though the title may come in question, 
yet it is not essential to the action that 
it should; therefore, the landlord cannot, 
during a subsisting lease or demise, support 
trespass for an injury to the land, and 
an action. of trespass must be in the name 
of the tenant.” (Volume I, page 196.) 
This possibly is the reason why the. suit 
was not framed as an action in trespass. 
It -is consequently impossible to sustain the. 
reliefs granted Dy the decree to the 
plaintiff, for if the plaintiff has no title, 
as I find she has not; she is nob,’ under 
section 49: of the. Specific Relief Act, 
entitled’ to relief even by way of declaration 


(19) (1882) 20 Ch. D. 589; 61 L. J. Oh. S44; 47 1. 
T. 5, 80 W. R. 649; 46 J. P. 628, 

(20) (1850) 5 E&. 932:-90-L. J. Bx. 71; 82 R. R. 927: 

(21) (1850) 5 Ex. 939; 20.L. J. Ех. 51; 82 В.В. 932: 

(22), (1808). 1 Taunt. 183.а+ p. 190; 9 В. В. 731; 197 
Е. В. 802. 

(23 (1798) 77. R. 9; 2 Esp. 465; 4 R, R. 369; 101 
E. R, 8287 
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that the defendants have no right of way 
In this view, it is immaterial to discuss 
the second issue or to determine whether 
the defendants have a publie right of way ` 
over the disputed strip. But I may add 
that I see no reason to differ from the 
view that the defendants have failed to 
establish the alleged right. If what is now 
ləyel land was originally a publice drain, 
it did not become a public way merely 
because it was filled up in course of tims 
[Jadulal Mullick v. Gopalchandra Mukerji 
(24)]. I also agree with Mr. Justice Wood- 
roffe that the discussion on this part of the 
case really proceeded on a misapprehension 
of the expressions loosely used ‘in the 
written statements about a public drain 
and a public passage on the site of the 
disputed strip. 

The result is that, in my opinion, the 
appeal must be allowed and the suit dismissed 
with costs throughout. I think the defend- 
ants should have their entire costs, even 
though they have failed in their allegation 
of а right of way; indeed, even if the 
plaintiff were allowed to have costs of 
the trial of this issue, it would be extremely 
difficult, if not practically impossible, to 
apportion the costs with any approach to 
accuracy, аз the very same witnesses who 
deposed to the question covered by the 


first issue also deposed upon the other 
matter. 
Appeal allowed. 
(24) 13 I. A. 77; 13 C. e 10 Ind. Jur. 330; 4 Sar. 
P. 0. J. 713; 6 Ind. Doc. (x. s) 590. 
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A decree provided that it should be satisfied out 
of the assets that may be in the hands of the 
defendant: 

Held, (Walsh, J. dubitante ), 
‘may be’ mustbe taken to mean “may at any time 
be,” including assets acquired subsequent to the 
decree. Гр. 902, col. 2; p. 902, col. 1.) 

Per Sunder Lal, J.—Tho decree is a decree in the 
terms of section’ 52, Civil Procedure Code. It is 
not а decree against specific property nor is it intend- 
ed to be limited to the assets in hand on the date 
of the decree. [p. 902, col. 2.] 

Per Walsh, J. —Ordinarily, the language of a decree 
where specific property is indicated as ; being liable 
to discharge the decree can be interpreted as 
speaking from the date of execution. And in the 
ordinary case, where the plaintiff has obtained a 
decree against the personal representative of the 
estate of a deceased person, if he confines himself to 
obtaining n decree against the assets which are in 
the hands of the person, he cannot come in execution 
and attach property which came thereafter. [p. 902, 
col, 2, p. 908, col. 1.] 


: Execution second appeal from a TM of 
the Distriet Judge, Benares. 

Mr. A. E. Ryves, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Harnandan Prasad, for the Respondent. 
JUDGMENT. 

BUNDER Lar, J.—One Bisheshar Bakhsh 
Singh died, leaving two widows .Musammats 
Balraj Kuar and Bilas Kuar. He also left 
a daughter by Bilas Kuar named Janki 
Kuar and Janki Kuar had а son named 
Chiranji Kuar. The  plaintiff-respondent 


that the words 


- lent asum of money to Musammat Balraj 


Kuar as representing the estate of her hus- 
band Bisheshar Bakhsh Singh. He, therefore, 
brought a suit for recovery of that amount 
against the estate of Bisheshar Bakbsh Singh 
and against the defendant. That is the 
prayer in the plaint. The Court below 
gaye a decree against Janki Kuar alone and 
dismissed the suit as against the other de- 
fendant. That was on .September 20th, 
1911. Against that decree an appeal 
was filed to the District Judge on 
behalf of Janki Kuar. That Court dismissed 
the appeal. The Court of Wards preferred 
an appeal against the said decree to this 
Court. In appeal, it was urged on behalf 
of Janki Kuar that the decree should have 
been, so far as she was concerned, against 
the estate of Bisheshar Bakesh Singh in her 
hands. This Court, therefore, allowed the 
appeal to this extent, but it was held that the 
defendant appellant was liable for the amount 
of the deeree to the extent of the assets of 
Bisheshar Bakhsh Singh in the defendant's 
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hands. The decree made in that case is 
against the appellant as  assets-holder of 
Bishesbar Bakhsh Singh's estate. On the- 
date when the decree was made Bilas Kuar was 
the real representative of Bisheshar Bakhsh 
Singh and Janki Kuar did not represent 
the estate. Bilas Kuar died in July, 1913, 
and it was then that Janki Kuar became 
entitled to the estate. “Wr. Ryves, on be- 
half of the appellant, has argued thatthe 
suit as against Bilas Kuar having. been 
dismissed, any estate which passed from 
Bilas Kuar to Janki Kuar'as the estate of 
Bisheshar Bakhsh Singh was not liable. 
Whether a deeree against Janki Kuar in 
the terms in which this Court on the motion 
of Janki Kuar passed the decree, should have 
passed or not is not for me to decide. That 
decree was -made by this Court and is 
binding upon the parties and upon me. It 
isa decree against the estate of Bisheshar 
Bakhsh Singh that may be in Janki Kuar’s 
hands and although she got such estate sub- 
sequent to the decree, I think that the term 
‘may be" in this particular decree is wide 
enough to cover any property , that now 
may be in her hands. There is now a 
decree against Janki Kuar as representative 
of the estate of Bisheshar Bakhsh Singh and 
any property in her hands now is equally 
liable. І would, therefore, dismiss the ap- 
реа]. The decree in this case, I take it, is 
а decree in terms of section 52 of the Code. It 
is not a decree against any specific property, 
nor was it intended to be limited to the 
assets then in band, It is not drawn up with 
precision but was, I think, intended to be а 
decree under the said section. 


WarsH, J.—I have come to the same 
conclusion with considerable hesitation, I 
think we are really stretching the language 
of the decree .and giving to it an effect 
which a strict interpretation does not bear 

the interest of what we believe to be the 
justice of the case. Апа Т, therefore, think 
it impnr'ant to make quite clear, at any 
rate so far as I am eoncerned, the ground 
upon which I do it. Otherwise I think 
there is danger of laying down a 
principle of interpretation which is unsound 
and may be misleading. І do not think that 
the language of the decree, whore specific 
property is indicated as being liable to dis- 
charge the decree, can be interpreted as ` 
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speaking from the date of execution. Nor 
do I think that inthe ordinary ease where 
a plaintiff has obtained a decree against 
the personal representative of the estate 
of a deceased person, if he confines himself 
to obtaining a decree against the assets 
which are in the hands of the person, he 
can afterwards come іп execution and attach 
property which has come thereafter. To 
hold that would be to my mind to render 
superfluous and unnecessary the common 
form of addition which is invariably made 
for the protection of the decree-holder in 
such case, namely, assets which are or may 
come into’ the hands of the personal ге- 
presentative. In dismissing- the appeal I 
adopt the reasoning given inthe jadgment 
of the Court below: “There cannot be the 
slightest doubt that the appellant Rani posed 
in the High Court as- one of the 
representatives of Bisheshar Bakhsh Singh, 
otherwise “Champa Lal’s suit wonld have 
been dismissed by that Court. Looking at 
the frame of the plaintiff's original suit 
and the appollant’s conduct in the High 
Court I feel certain that the decree was 
really passed against the estate of Bisheshar 
Bakhsh Singh and as at present that pro- 
perty is in the possession of the appellant 
and she is the personal representative, she 
cannot now be heard to object to the 
attachment.” On that ground and on that 
ground alone Iam prepared to give in this 
partieularcase what [think as an elastic inter- 
pretation tothetwo words “may bə” and to hold ` 
that they must be taken to mean “may at any 
time: be.” 

By rue Court._-The order of the Court 
is that the appeal is dismissed with costs. 


Apreal dismissed. 





MADRAS HIGH COURT. 
APPEAL AGAINST Оврев No. 322 ок 1914. 
February 11, 1916. 
Preseni;—Mr. Justice Sadasiva Aiyar and 
Mr. Justiee Moore. 
V. G. ANANTARAMA AIYAR—RECEIVER 
— SUPPLEMENTAL 2nd PETITIONER—ÁPPELLANT 
: versus 
YUSSUFJI OOMER SAHIB— 
RESPONDENT. 
Provincial Insolvency Act (III of 1907), s. 38 —Mo:t- 
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gage by insolvent within two years of adjudication— 
Good faith -Burden of proof —Order unde: s. 36 —In- 
validity of mortgage, decision as to, whether necessary— 
Invalid mortgage, whether creates charge—T ransfer 
of Property Act (IV of 1882), ss. 59, 100. 

The onns of proving that a mortgage by an insol- 
vent within two years of his adjudication was execut- 
ed in good faith and fir valuable consideration is 
on the mortgagee. [p 904, col. 1.] 

Where, however, all the evidence is before the Court 
the question of onus of proof is not of much import- 
ance. [р. 904, col. 1.] 

Nilmoni Chowdhuri v Basanta Kumar Banerjee, 29 
Ind. Cas. 814: 19 C. W. N. 865, followed. 

It is not necessary for a Court, in deciding whether 
a mortgage is void under section 36 of the Provincial 
Insolvency Act, to consider whether it is invalid аз 
contravening the provisions of section 59 of the 
Transfer of Property Act. [p. 906, col 1.] 

A document which is technically invalid as a 
mortgage cannot operate as a charge. [р. 906, col 1.] 

Neelakantam Tyer v. Madasami Tevan, 17 M. L. J. 
89, not followed. 

Samoo Patter v. Abdul Sammad Saheb, 31 M. 337; 
and Royzuddi Sheik v. Kali Nath Mookerjee, 33 C. 
985; 4 G. L. Т. 219, followed. 


Appeal against the order of the District 
Court, South Malabar, dated the 6th July 
1914, in Civil Miscellaneous Petition No. 
414 of 1911. 

Mr. J. L. Rosario, for the Appellant. 


Messrs. T. R. Venkatarama Sastri and P. 
Venkatarama Rao, for the Respondent. 


JUDGMENT.—This appeal and the con- 
nected appeals Nos. 323 and 325 of 1914 
are appeals against the orders of the District 
Judge of South Malabar, dismissing petitions 
under section 36 of the Provincial Insol- 
venoy Act presented by the Receiver asking 
the Court to aunulcertain mortgages which 
were executed by one Abdul Kadir Sahib 
in favour of the respondent. The facts 
are somewhat complicated. Abdul Kadir 
Sahib who wasatrader in Calicut was 
adjudged an insolvent by the District Court 
of South Malabar on 17th August 1910 
on an application made by his creditors. 
On 18th July 1910 the insolvent had exe- 
cuted a simple mortgage, Exhibit C, for 
Rs. 6,119-3-0 in favour of the respondent 
Oomer Sahib in respect of certain proper- 
ties in Calicut. Oomer Sahib’s brother had 
married the insolvent’s sister. The docu- 
ment recites that it was executed in pur- 
suance of the award made by two arbi- 
trators in Jane 1910. 

Mr. Rosario contends 
District Judge ought to 


that the learned 
have held thst 
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under section 86 of the Provincial Insol- 
veucy Act, the onus of proving that a 
mortgage exectited by an insolvent within 
two years of his being adjudeed as such 
was made in good faith and for valuable 
consideration and was, therefore, binding on 
the Receiver, was on the mortgagee. We 
think this contention is correct. See 
Nilmoni Chowdhuri v. Basanta Kumar Baner- 
jee (1) and Civil Miscellaneous Appeal No. 209 
of 1914. However this may be, all the 
evidence being before the Court, the ques- 
tion of burden of proof is not of great 
importance. The -respondent’s account of 
the circumstances under which the mortgage, 
Exhibit C, came to be executed is shortly as 
follows: Abdul Kadir, the respondent and 
tke latter's brother, Којарра; who has 
married Abdul Kadir’s daughter and had 
by her two daughters, were trading together 
in Madras, Colombo and Bunder. The 
partnership was dissolved on the death of 
Kojappa which took place apparently some 
time in 1907. A document of dissolution 
of partnership, Exhibit I, was executed on 
21st May 1910. On 23rd April and 21st 
May 1910 two muchilikes, Exhibits VI and 
VII, were executed by Abdul Kadir, the 
respondent and the heirs of Kojappa in 
favour of two persons named Syed Mahomed 
and Ahmed Mohideen, examined as respond- 
ent’s 2nd witness, who were appointed 
arbitrators to settle the accounts of part- 
nership. Exhibit VI was signed by Abdul 
Kadir, the respondent and the father of 
Kojappa as his heir; Exhibit VII by a 
Vakil named Ismail as agent of Kojappa’s 
widow and one Ummar Sahib as agent of 
Kojapra’s mother. The execution of the 2nd 
muchilika was, it is said, rendered necessary 
by the fact.that Kojappa’s widow and 
mcther had not joined in executing Exhibit 
VI. Tt is alleged that an award was 
passed on Ist July 1910. According to 
réspondent’s evidence the accounts were 
examined by the arbitrators, who found 
that the assets of the firm amounted to, 
Rs. 1,80,000 ard odd. This was put up to ^ 
auction among the parties and purchased 
by Abdul Kadir for Rs. 1,12,500. The 
substance cf the award was that Abdul 
Kadir was to take all the assets of the 
firm and pay the respondent Rs. 10,476 


(1) £9 Ind. Cas, $14; 19 C. W. N. 865, 
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and odd and the heirs of Kojappa 
Rs. 17,696 and odd after making certain 
deductions., Abdul Kadir was to execute a 


mortgage for Rs. 6,119-8-0 over his pro- 
perties in Calicut in favour of the respond- 
ent, the amount being payable by Abdul 
Kadir in eight annual instalments. In 
satisfaction of the amount due to tbe heirs 
of Kojappa, Abdul Kadir was- to execute 
two mortgages for Rs. 12,353 and Rs. 10,000 
respectively in favour of the daughters of 
Kojappa, his grandchildren and his daughter, - 
Kojappa's widow. | 


It appears from the evidence of Mr, 
Shama Row, the respondent’s 8rd witness, 
a High Court Vakil practising in Madras, 
who acted for the respondent, that owing 
to disputes between the latter and Abdul 
Kadir he advised them to dissolve the 
partnership and a deed of dissolution was 
drawn up. The respondent appears to 
have been dissatisfied with the award, his 
chief objection being that the amount of 
Rs. 6,000 and odd due to him was made 
payable in eight instalments. (See Exhibit 
С.) Mr. Shama Row sent a notice, Exhibit 
IL to the arbitrators impugoing the validity 
of the award and also notices Exhibit III 
to the debtors of the firm not to pay the 
amounts to Abdul Kadir. The differences 
between the parties were, however, amicably 
settled, and on 17th September 1910 Abdul 
Kadir and the respondent entered into a 
fresh partnership deed, which provided that 
jn addition to the mortgage Exhibit C 
certain houses belonging to Abdul Kadir 
should be transferred to the respondentin 
order to satisfy folly his claims to his share 
in the partnership. Exhibit V,anunsigned . 
typed document, is said to be acopy of an 
English translation of the award which was 
drawn up in Tamil. Exhibit V was pro- 
duced by the respondent. According tothe 
arbitrator the Vakil Ismail made an English 
translation of the award ard was asked to 
send a copy to each of the parties. The 
witness says that the original of Exhibit 
V was prepared on the same day as Exhibit 
I which is dated 21st May 1910 and was 
delivered. the same day to Mr. Ismail. 
Ihe original award is not produced and 16 
ia, we think, very doubtful whether Exhibit 
V is really a true translation of the award 
and whether certain portions are not sub- 
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sequent interpolations. ++ is unlikely that 
the parties would have wanted an English 
translation of the award. There seems to 
be, however, no doubt from Mr. Shama 
Row’s evidence that an award was male 
and that Exhibit C was executed in 
pursuance of {һе terms of the award. Mr. 
Rosario has drawn our attention to certain 
suspicious circumstances in connection with 
the award. He suggests that the whole 
proceedings were a farce, and that. Abdul 
Kadir, knowing that he was on the brink 
of insolveney, in collusion with ‘the re- 
spondent arranged to transfer all the im- 
moveable properties in Madras and Calicut 
to the respondent, his daughter and grand 
children. Some. of the provisions in “the 
award are certainly curious. One would 
have expected the partners to divide the 
properties, outstandings etc., equally instead 
of which Abdul Kadir took over the whole 
of the outstandings consisting principally of 
book debts. Respondent’s 2nd witness 
admits that the only immoveable properties 
which Abdul Kadir hadin Madras were a 
house in Saidapet and a mortgage of Rs. 1,450 
over another house and that these were set 
apart for the respondent's share, and that re- 
spondent and his father insisted on Abdal 
“Kadir paying cash or giving security on im- 
moveable property as he had no properties 
anywhere except in Calicat. On the other 
hand, there is nothing to show what the 
value of the book debts and outstandings 
of the firm was at the time; nor is there 


any evidence that the respondent knew 
that Abdul Kadir was in involved circum- 
stances at the time. The respondent 


apparently insisted on getting a share of 
the partnership assets of the firm. The 
respondent and Abdul Kadir were not on 
good. terms at the time is borne out by 
the fact that in July 1912 Abdul Kadir 
made a complaint, Exhibit XII, against 
the respondent to the Commissioner of 
Police, as well as by the recitals in 
Exhibit ТҮ, If the intention of the parties 
had been to defeat the claims of the 
other creditors by executing documents in 
favour of the respondent and the insolvent’s 
daughter and grandchildren, it is difficult 
to understand why they should have gone 
through the elaborate farce of making 
reference to arbitrators, consulting Vakils 
and bringing into existence a bogus award, 
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There is one other circumstance on which 
Mr. Rosario relies and it is this: The 
respondent states that he looked into the 


original title-deeds when the mortgage 
was executed, and that the documents 
were with him at the time. In order tp 


contradict this evidence, the cashier of the 
Bank of Madras, Calicut, was examined 
to prove that the four title-deeds for the 
properties in, Calicut were deposited by 
Abdul Kadir with the Bank on the 25th 
October 1909, and that the latter did not 
take them baek til lst August 1910, that 
is, subsequent to the execution of Exhibit 
C. The respondent’s statement that the 
title-deeds were referred to must, therefore, 
be false. The District Judge observed 
that it is not proved that the documents 
referred to by the cashier relate to the 


lands mortgaged, as the witness cannot 
give particulars of. the document, The 
District Judge has, however, overlooked 


the fact that the Bank took an extract, 
Exhibit D, from the title-deeds, one of 
which relates to the plaint property, when 
they were returned to Abdul Kadir. The 
point is, however, of no great importance, 
as Abdul Kadir may well. have kept 
copies of the title-deeds. It is pointed 
out that the respondent did not in his 
evidence state whether he accepted the 
mortgage, Exhibit C, and if so, when. The 
witness ought, undoubtedly, to have been 
questioned on this point, but there is no 
reason, we think, to suppose that he did 
not accept the transfer. The insolvent 
whose evidence would have thrown light 
on the ease could not, it appears, be 
examined, as it was not found possible to 
secure his attendance, but no inference 
adverse to the respondent can, we think, 
be drawn from the circumstance. There 
are certainly suspicious features in the case, 
but ор \be whole we see no reason’ to differ 
from the c^nelusion arrived at by the 
District Judge that the mortgage was 
taken bona fide and that there was. valuable 
consideration for the document, which was 
executed in satisfaction of the amount due 
to the mspondent out of the assets of the. 
partnership. 

Mr. Rosario contends that Exhibit О 
having been attested by only one witness 
is invalid under seetion 59 of the Transfer 
of Property Act, and cannot operate as a 
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charge. We are unable to agree with 
the District Judge that the balance of 
authority is in favour of holding that a 
document such as Exhibit C may operate 
as a charge, even if it be technically 
invalid as a mortgage. The District Judge 
has apparently overlooked the fact that 
the decision in Neelakantam Iyer v. Madosamz 
Tevan (2), to which he refers, was not 
followed in Samos Patter v. Abdul Sammad 
‘Saheb (3), where it was held that an 
instrument which is invalid under secticn 
59 of the Transfer of Property Actas a 
mortgage cannot operate to create a charge 
under section 100 of the Transfer of 
Property Act. See also Royzuddi Sheik 
у. Kali Nath Mookerjee (4). The question 
whether a mortgage such as Exhibit О 
is invalid as a mortgage is not, however, 
one which if is necessary for the Court 
to consider in deciding whether a transfer 
is void under section 36 of the Provincial 
Insolvency Act. The appeal is dismissed 
with costs out of the insolvent’s estate. 
Appeal dismissed. 


` VRP. 

(2) 17 M. L. J. 89. 

(3) 31 M. 337. 

(4) 83 C. 985; 4 C. L. J. 219. 


——— 


MADRAS HIGH COURT. 
Civit MiscELLaNEOUS ÁPPEAL No. 42 
or 1915. 
September 5, 1916. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Krishuan. 
CHINNA MEERA ROWTHER—Carspitor 
No. 1—APPELLANT 

versus й 
С. KUMARACHAKRAVARTHI 
AlYANGAR AND OTHERS—PETITIONER AND 
CREDITORS Nos. 4 AND 5— RESPONDENTS, 

Provincial Insolvency Act (HI of 1907), ss. 86, 44— 
Statements recorded im enquiry by Official Receiver, 
whether admissible in proceedings under*s 836—Omis. 
sion to object. to admissibility, effect of —Docwment, 
execution of, in fraud of creditors-—Onwus of proof. 

The report of the Official Receiver is made evi- 
dence by the Provincial Insolvency Act only for 
the purposes of section 44 and not under any other 
section. [p. 907, col. 1.] 

Statements recorded i in an enquiry by the Official 
Receiver cannot be treated as evidence by a Courtin 

roceedings before it under section 36 of the Act, 


< 906, col. 2.] 


Jagannath v. Lachman Dos, 26 Ind. Cas. 32; 86 A. 
549; 12 A. L, J. 889, referred to. 

Such statements cannob be treated as affidavits of 
the persons making them. [p 907, col. 1.] 

The omission by a party to object tothe admissibi- 
lity of irrelevant esidence will not, in the absence of 
a deliberate consent to waive objection, cure the 
defect. [p. 907, col. 1.] 

The onus of proving that a document executed 
by an insolvent was in fraud of creditors lies on 
the party asserting it. Гр. 907, ccl. 2.] 

A. B. Miller, Official Assignee of the Estate of Ram 
Kishen Das v. Babu Madho Das, 19 A. 76 at p. 92; 
28 I. A. 106; 7 Sar. Р. О. J. 73; 9 Ind. Dec. (N. s.) 51, 
followed, 

Appeal against the order of the District 
Court, Trichinopoly, in Civil Miscellaneous 
Petition No. 502 of 1914, in Insolvency 
Petition No. 24 of 1913. 

Mr. К. V. Krishnaswamt Aiyar,for the 
Appellant. 

Mr. S. T. Srintvasagopalachariar, (with him 
ihe Hon’ble Mr. T. Rangachariar), for the 
Respondents. 

JUDGMENT. 

Krisanax, J.—This is an appeal under 
section 46 of the Provincial Insolvency Act 
against the order of the District Judge of 
Trichinopoly setting aside a hypothecation 
of Rs. 9,000 executed by the insolvent in 
favour of the appellant, on the finding 
that it was not proved to have been’made 
in good faith and for valuable consider- 
ation. The appellant contests this finding 
before us, on the ground that the learned 
Judge has acted on statements made bya 
number of persons before the Offizial Receiver 
which are not legal evidence and has not 
tried the case properly. Before applying under 
section 36 of the Act, the Oficial Receiver 
seems to have held an enquiry himself and 
taken statements on oath from the insol. 
vent and some of his witnesses. "These 
statements were treated as. evidence before 
him by the Judge; and his enquiry in 
Court was practically a continuation cf the 
enquiry before the Receiver. Iam unable 
to treat this as a proper disposal of the 
case. The District Judge should have 
himself taken the evidence on which he was 
going to act under section 33 of the Act, 
No provision of law has been shown to us 
authorising him to rely on statements, made 
before the Receiver. The Allahabad High 
Court has held, in Jagannath v. Lachman Das 
(1), that a District Judge acting under 


(1) £6 Ind. Cas. 32; 36 A. 649; 12 A. L. J. 889, 
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section 36 has no power to refer the matter 
ta a subordinate Court bnt that he alone has 
jurisdiction in the matter and should him- 
self decide upon such evidence as is avail- 
able. Even the report of the Receiver is 
made evidence by the Act only for the 
purposes of section 44, and not under any 
other section. < 


. The first respondent’s Advocate, feeling 
the difficulty, has suggested to us that we 
may treat these statements either as affi- 
davits of the persons making them or as 
evidence on commission taken by the Receiver. 
I am unable to accept either of the sugges- 
tions. They were not treated as affidavits 
in the lower Court; пог are they shown to 
have been properly. sworn to or to have 
been admissible as affidavits inthe enquiry 
before the learned Judge. The second 
suggestion is clearly opposed to fact. To 
enable a Commissioner to take evidence 
there must be the prior issue of a writ of 
commission to him by the Judge; it is not 
‘pretended that any such thing fook place in 
this case. ` 

“It was next urged for the first respond- 
ent that, as the appellant himself consented 
to the admission of the statements in ques- 
tion and relied проп them in the lower 
Court, he cannot be allowed to object to 
them row and that as under section 36 
the burden .of proof is on him to prove 
good faith and valuable consideration for 
his document, he must f4il unless, on the 
evidence on record left after expunging 
the statements objected to, he is able to 
establish the validity of his transfer, 


Taking the first part of the argument 
first; it may be stated that there is nothing 
on record to show that the appellant con- 
sented to the course adopted by the Dis- 
trict Judge. He perhaps did not expressly 
object to the course and when the District 
Judge decided to act on the previous state- 
ments he also relied on them; that cannot 
be treated as -consent. The omission to 
object to what is not relevant evidence 
cannot make it relevant. See the observ- 
ation of the Privy Councilin A. В. Miller, 
Official Assignee of the Estate of Ramktshen 
Das v. Babu Madho Das (2). : 

(2) 19 A 76 at p. 92; 28 I. А. 106; 7 Sar. P, C. J. 78; 
9 Ind Dec. (к. s.) 61, 
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On the second part of the argument it 
is not denied that the burden of proof is 
on the appellant. In fact this question 
was recently decided in Anantarama Atyar 
v. Yussufji Oomer Sahib (3), which ruling I 
follow. If I were satisfied that the appel- 
lant relied upon evidence which he knew 
te be inadmissible and deliberately failed 
to adduce his other evidence, I should, no 
doubt, adopt the course suggested by the 
first respondent. But Iam of opinion that 
the parties were honestly misled by the course 
adopted by the Judge. It will, therefore, 
be unfair to dispose of this appeal on the 
balance of evidence on record, which is meagre, 
left after expunging the inadmissible state- 


ments. I think the parties ought to be 
given an opportunity to adduce fresh 
evidence. As the case has not been proper- 


ly tried and disposed of by the lower Court, 
I set aside the order under appeal and 
remand the case to the District Judge for 
a fresh disposal according to law. The 
costs of the appeal will abide and follow 
the result and will be provided for in the 
final order of the District Judge. 

OLDFIELD, J.—I agree. I would further 
invite the District Judge’s attention to the 
observations in my judgmentin Kumaiappa 
Chettiar v. Murugappa Chettiar (4) regarding 
the advisability of the Official Receiver’s con- 
ducting proceedings on- behalf of the general 
body of creditors. They are relevant in this 
case also. š : 

Appeal allowed. 


VY.R.P. 
(3) 36 Ind. Cas. 903; 31 M. L. J. 133; (1916) 2 M. 
W. N. 286. 
(4) 36 Ind. Саз. 771. 
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ALLAHABAD HIGH COURT, 
Execution Seconp APPEAL No, 203 or 1916, 
June 21, 1916. 

Present: —Mr. Justice Walsh and 
Mr. Justice Sunder Lal. 

CHEDL LAL —DEGREE-HOLDER— 
APPELLANT 
versus 
SAADAT-UN-NISSA BIBI—JUDGxENT- 


DEBIOR— RESPONDENT. 
Civil Procedure Code (Act V of 1908), О. XXXIV, v. 
14, applicability oj - ‘Mortgage’, ‘mortgagee’, meaning 
of—Transfer of Property Act (IF of 1882), s. 68—Sui! 
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for money-decree— Execution — Mortgaged property, of the sale of Bihmanpur on 21st Septem- 


whether can be sold. 

Order XXXIV, rule 14, applies only to the case of 
a subsisting mortgage, and not to the case of a 
dead and defunct mortgage, which by reason of the 
efflux of time, or any other like circumstance, has 
ceased to be enforceable atlaw. [р 910, col. j 

The term ‘mortgagee’ in the rule is intended to 
mean the holder of à subsisting and effective mort- 
gage, which can still be set up by the mortgagee 
against a purchaser i would. Do не of .the 
mortgaged propert p. 910, co 

8 yad inam o socie Mahomed v. Rajcoomar 
Das, 14 B. L. В. 409; 28 W, R 187; Narsidas Jitram v. 
Joglekav, 4 B. 67; 2 Ind. Dec. (N. s.) 548: Khub Chand 
v. Kalian Das, 1 А. 24°; Ponnapya Pillai v. Pappuvay- 
yangan, 4 M. 1; 1 Ind Dee. (х. s.) 839; Ganesh Singh 
у. Debi Singh, 5 Ind. Cas. 419; 32 A. 377;7 А L.J. 
821, referred to. 

Madho Prasad Singh у. Baij Nath Tewari, 2 A L.J. 
356; A. W. N. (1905) 152; Kishan Lal v Umrao 
Singh, 30 A. 146; А. W. N. (1908) 49; 5 A. L. J. 121; 
IndarPal singh v. Mewah Lal, 23 Ind. Cas, 429; 86 A. 
264; 12 A. L. J. 374, distinguished, 

À mortgagee obtained a smple money-decreo 
under section 68 of the Transfer of Property Act 
against the heirs òf the mortgagor, on tho ground 
that he had been deprived of a portion of the mort- 
gaged property. The decree was made realisable out 
of the assets of the mortgagor, and the mortgageo 
applied for the sale of the property mortgaged. 
The heirs of the mortgagor objected to the salo 
onthe ground that under Order XXXIV, rule 14, 
Civil Procedure Code, the mortgaged property could 
not be sold in execution of the decree: 

Held, that the mortgage being nolonger a sub- 
sisting mortgage and a suit on it having become time- 
barred, Order XXXIV, rule 14, was no bar to the sale 
of the property. p. 9:2, col. 1.] 


Second appeal from a decree of the Dis- 
trict Judge, Cawnpore. 

Mr, Kailas Nath Katju, for the’ Appellant. 

Mr. Yusuf Hasan, for the Respondent. 

JUDGMENT,.—This' appeal arises un- 
der the following circumstances. On 18th 
January 1901 one .Zahur Ahmad mort. 
gaged for the sum of Rs. 500 and interest 
thereon to Inayat Ahmad a 2-anna $- 
pie share in Bahmanpur and an 8-аппа 
share in Khasmau. Mauza  Pahmanpur 
appears to have been previously mortgaged 
to another person on 12th August 1900 
and the mortgagor on 2lst September 
1907 sold the said village to satisfy the 
said prior mortgage. After the said sale 
on 5th October 1912, Inayat Ahmad the 
mortgagee sold his interest in the mort- 
gage in suit to  Chedi Lal. On 9th 
August 1913, Chedi Lal sued the heirs 
of Zahur Ahmad, who had died in the 
meanwhile, for tha recovery of a sum of 
Rs. 2,100 on the allegation that by reason 


ber 1907, to satisfy the previous mort- 
gage of 12th August 1990, the plaintiff 
had lost a part of the property mortgaged. 
He alleged that when Zahur Ahmad had 
made the mortgage, he had represented 
that the property was free of all mort- 
gages, ete., (and so it is stated in the 
deed of mortgage). It has since transpired 
that there was a previous mortgage on 
one of the properties to satisfy which the 
said property has been sold. He, therefore, 
sued for the recovery of Rs. 2,100 from 
the estate of Zahur Ahmad, dating his 
cause of action as accruing in September 
1907, when Bahmanpur passed away from 
the mortgagor. He also prayed for an 
alternative relief to the effect that if the 
first prayer could not be granted for any 
reason, the plaintiff might be given a 
decree for sale of the Sanna share in 
Mauza Khasmau mortgaged under the deed 
of mortgege. 

The defendant did not enter appearance 
and on 6th January 1914, the Court was 
pleased Io grant a decree ет parte in the 
terms of the first prayer. It granted a 
decree for the recovery of the sum of 
Rs. 2,100, from the estate of Zahur Ahmad, 
In execution of the said decree the decree- 
holder seeks to attach and bring to sale 
the interest of Zahur Ahmad in Mauza 
Khasmau aforesaid. The judgment-debtors, 
inter alia, contend that under rule 14 of 
Order XA XIV of the Code of Civil Proce- 
dure the said village is not saleable in execu- 
tion of this decree. This objection has been 
allowed by both the Courts below and the 


deeree-holder has preferred this appeal 
against the order. Mr. Kailas Nath 
Katju on behalf of tho appellant has 


urged three points 
of this Court, viz., 


Firstly: That the decree under execu- 
tion being a decree against the estate of 


for the consideration 


Zahur Ahmad, the decree-holder was 
entitled to realise it from the sale of 
any property which forms part of his 


estate. 

Secondly: That ihe decree under execu- 
tion is not “a decree for payment of 
money in satisfaction of a claim arising 
under the mortgage" under rule 14 of 


Order XXXIV of the Code, and 
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Thirdly: That in any case the rule is 
applicable only to the case of a subsist- 
ing mortgage. In this case the mortgage 
has now ceased to be enforceable at law, 
by reason of the bar of limitation as also 
by reason of the alternative prayer on 
the basis of the mortgage having not 
been granted by the Court which passed 
the decree under execution. 

To deal with the first point raised in 
the argument, the decree in question is 
one of the nature referred to in section 
5! of the Code. Zahur Ahmad had died. 
His heirs were impleaded to the suit as 


his legal representatives and as is usual 
in such cases, the decree was passed 
against them in their representative 
capacity realizable out of the assets of 


the deceased in their possession. There 
‘was no order in the decree creating a 
charge upon any specific property. It 
merely pointed out that there was по 
personal decree against the heirs, but against 
the estate represented by them. Any item of 
the assets of the deceased debtor in their 
hands could be attached in execution, provid- 
ed that attachment was not forbidden by 
any rule of law. Thus ifthe item of asset 
sought-to be attached was, say, the house of an 
agriculturist ог а pension or other property 
the attachment of which ig forbidden by 
section бу of the Code of Civil Procedure, 
such item of property would not be liable to 
attachment and sale in execution of this 
decree. Similarly if it was ап occupancy 
tenancy the sale of which was prohibited by 
the Agra Tenancy Act, it would not be liable 
to attachment under this decree. So also if 
its sale is prohibited by rule 14 of Order 
XXXIV of the Code, the property could not 
be sold in execution. The decrea is not like 
a decree for sale in which under the orders 
embodied in the decree specific property is 
. ordered to be sold, It is а decree in which 
the attachment or sale can take place only 
by virtue of orders made for attachment 
and sale in execution. Whether in respect 
of a particular property an order for attach- 
ment and sale should or should not be made, 
must depend upon the rules of law relating 
to execution contained in the Code, or in any 
other legislative enactment for the time 
being іп force. Rule 14 of Order XXXIV 
is one such enactment, if on a true interpreta- 
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tion of that rule the attachment and sale is 
prohibited by it. There is, therefore, no force 
in this contention. 

The second contention is one which pre- 
sents considerable difficulty. 16 has been 
held that in a snit under section 68 of Act 
IV of 1882, which this was, the only decree 
which a Court can passis a decree for money 
[ Madho Prasad v. Debi Dial (1) and Aruna- 
chalam Chetti v. Ayyavayyan (2).| Ifa decree 
so made is “а decree for payment of money 
on a claim arising under the mortgage" 
within the meaning of this rule, the result 
is that where by reason of the wrongful 


act or default of the mortgagor the 
mortgagee is deprived of ‘a substantial 
part of the mortgaged property or 


-where the mortgaged property is partial. 


ly destroyed or rendered insufficient, and 
the mortgagor fails within a reasonable time 
to give another and sufficient security and 
the mortgagee thereupon sues under this 
section, he will, under the interpretation placed 
upon the section by the Courts below, ba 
unable to sell so much of the mortgaged 
property asis still in existence. Thus a 
mortgagor in possession may fail to pay up 
the Gdvernment revenue and allow а part 
of the mortgaged property to be sold or he 
may, contrary to the terms of the mortgage, 
fail to obtain a renewal of a lease-hold 
mortgaged by him, the mortgagee can 
only obtain a money-deeree in a suit 
under this section in execution of which 
the remaining mortgaged property will not 
be liable by attachment and sale. 

Tt is, however, not necessary for us to decide 
this question, as the view we are inclined 
to take of the third contention set up on 
behalf of the appellant is sufficient to 
dispose of the appeal. The rule now before 
us for interpretation found legislative 
sanction in a somewhat wider and more 
in the provisions of 
section 99 of Act IV of 1882. The practice 
of mortgagees suing to obtain a money 
decree on their mortgages was a common 
one all over India, prior to the passing 
of the Transfer of Property Act, and in 
many cases the mortgaged property used 


(1) A. W. X. (1891) 168. 
(2) 21 M. 478 (F. В.); 8 M. L.J. 154; 7 Ind. Dec, 
(x. в.) 692 
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to be put up to sale by them with notice 
of the mortgage and purchased at an under- 
valuation. The Caleutta and the Bombay 
High Courts held that a sale in execution 
of such а decree passed also the rights cf 
the mortgagee, Syud Emam Momtazooddeen 
Mahomed v.  BRagcoomar Das. (3) and 
Narsidas Jitram у. Joglekar (4), while 
the Allahabad and the Madras High 
Courts took a contrary view, Khub 
` Chand v. Kalian Das (5) and Ponnappa Pillai 
у. Pappuvayyangar (6). Section 99 of Act 
IV of 1882. was apparently enacted to 
stop this practice. Rule 14 of Order 
XXXIV, which now takes the place of sec- 
tion 99 aforesaid, limits the scope of the rule 
as originally enacted. We have only to 
consider the rule as now formulated in 
rule 14 of Order XXXIV of the Code. 
Bearing in mind the object in view in 
enacting the rule, we think it applies only 
to the case of a subsisting mortgage, and 
not to the case of a dead and defurict 
mortgage, which by reason of the eflux of 
time, or an? other like circumstance, has 
ceased to be enforceable at law. The 
term “mortgagee” in this rule, we think, 
was intended to mean the holder of a 
subsisting and effective mortgage which 
could stil be set up by the mortgagee 
against a purchaser or would-be purchaser 
of the mortgaged property, who would 
thus be deterred from purchasing the 
property at a proper valuation. We 
see no reason why a mortgage which 
has become inoperative? or time-barred 
should still be deemed to be a mortgage 
which should bar the sale of the property. 
. In this case the mortgage was made on 
18th January 1901, The term for payment 
fixed by it was two years and after 18th 
January 1915, no suit for the recovery of 
the mortgage-money on foot of this mort- 
gage was maintainable in any Court in British 
India, The objection which the Courts 
below had to determine was preferred on 
l4th July 1915, after the mortgage had 
become time-barred. In the case of 


(8) 14 B. L. В. 408; 23 W. R, 187. 
(5 4 B. 57; 2 Ind. Deo. (х. s.) 548. 
‚ 240 (Е. B.). 
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Ganesh Singh v. Debi Singh (7), the parties to 
a suit for possession on foot of a usufructuary 
mortgage entered into a compromise, by 
which in lieu of the decree for possession 
a simple money-decree was passed in 
favour of the mortgagee. A Bench of this 
Court (Knox and Karamat Husain; JJ.) 
held that rule 14 aforesaid did not bar 
the sale of the said property in execution 
of the decree, The usufructuary mortgage 


. In this case was put ап епа to by consent 


of parties, which was given effect to in 
the decree, and it was held that the 
mortgagor could not go behind it ' and 
set up the mortgage as a bar to the 


sale. If the parties can by consent put 
an end to the mortgage, there is no 
reason why the mortgage should not be 


deemed to have been extinguished by the ` 
operation of the Indian Limitation Act. 
This is not a case where the mortgagee 
is in possession of the mortgaged property 
which the mortgagor has still to redeem. 
It is the mortgagor and his heirs who are 
or were in possession. The right of the 
mortgagor or his heirs to redeem, no doubt, 
remains unaffected by the act of the mort- 
gagee, but in this case where the mort- 
gage is a simple mortgage, under which 
they are in possession of the mortgaged 
property and the mortgage-debt has become 
time-barred, there is no occasion or necessity 
left for the exercise of a right of redemption: 

The respondent, however, has relied upon 
two cases in supporting the decree of the Court 
below. The first is the case of Madho 
Prasad Singh v. Вай Nath Tewari (8). In 
this case the mortgagees had sued for 4 
simple money-decree, relinquishing their 
right against the mortgaged property and 
obtained a decree for money: In execution 
of the said decree, the mortgaged property 
was put up to sale. It was held that the 
provisions of section 99 of Act IV of 1882 
barred the sale of the property. It was 
urged by the mortgagee in that case that 
the abandonment of theclaim on the .mort- 
gage put an end to the mortgage, on foot 
of which no suit could be maintained, 
Section 48 of Act XIV of 1882 (corres- 


(7) 5 Ind. Cas. 419; 32 A. 377; 7 А. L. J, 821, 
(8) 2 A. L. J. 856; A. W. N, (1905) 152, 
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ponding to rule 2 of Order II of the present 
Code) in ordinary cases precludes a plaintiff 
from suing again for a relief upon the 
same cause of action which might have 
been claimed by him in the former suit. 
Section 99 of Act IV of 12882, and rule 14 
of Order XXXIV, however, direct that a 
mortgagee may institute such a suit, not- 
withstanding anything contained in the said 
section or rule. The mortgagee was, there- 
fore, still entitled to maintain the suit on 
his mortgage under the.said provisions of 
law. At page 357 of the repcrt their 
Lordships (Banerji and Richards, JJ.) 
observed as follows: “It has been conceded 
here, and, we think, it would not have been 
possible to argue otherwise, that when there 
is a subsisting mortgage, the mortgaged 
property cannot be sold at the instance of 
the mortgagee, under a money-decree obtained 
by him.” The italics are our own. The 
observation is in entire accord with the 
view we are inclined to take, and fully 
supports it. Their Lordships, however, held 
in that case that the mere declaration in 
the plaint, that the plaintiff had abandoned 
his rights under .the mortgage, was not 
sufficient to extinguish the mortgage, the 
declaration was without consideration and 
rule 990f Act IV of 1882 had removed the 
only other barto a suit for sale of that 
mortgage which section 43 of the Code of 
Civil Procedure had provided. We take it 
that so far as limitation was concerned, the 
mortgage in that case was still one on which 
a suit for sale or redemption could be 
maintained. Ina later case, Kishan Lal v. 
Umrao Singh (9), the question really for de- 
termination was whethera sale in contraven- 
tion of the provisions-of section 99 of Act IV 
of 1882, which was confirmed in due course, 
was void in law. A Bench of this Court presid- 
ed over by Aikman and Karamat Husain, JJ., 
held that it was not void in law. In the 
course of their judgment their Lordships refer 
tothe case of Madho Prasad Singh v. Вай 
Nath Tewari (8) with approval. The principle 
upon whieh the decision of this case is based 
is, as we have already shown, in accord with 
the view we are inclined to take. 


We come now to the last case decided 
by this Court upon the point, Indar Pal singh 


(9) 30 А. 146; A. W. N. (1908). 49; 5 À, L, J. 12h 


INDIAN OASES. 


911 


2 


у, Mewah Lai(10), There the mortgagees had 
brought a suit for a simple money-decree, 
which they obtained in the ease. In that 
decree it was expressly stated that the 
mortgaged property was not Hable to 
sale in execution cf it. The decree not 
having been paid up, the mortgagees then 
brought a suit for sale on foot of the 
mortgage. It was pleaded by the mort- 
gagors that the plaintiffs were not entitled 
to maintain the suit, as the relinquish- 
ment of all claim for sale on the mort- 
gage in the former suit precluded them 
from suing for sale now, and such relin- 
quishment operated as a release of the 
mortgage. At page 2€6* the Hon’ble the 
Chief Justice, Sir Henry Richards, and 
Mr. Justice Banerji thus disposed of the 
contention:— This contention has, in oor 
opinion, been rightly repelled by the Court 
below. The answer to it is furnished by 
the provisions of Order XXXIV, rule 14, of 
the Code. That rule provides that if 
a decree is obtained under a mortgage, 
the property comprised in that mortgage will 
not be sold in execution of such a decree 
unless the mortgagee obtains a decree for 
sale ofthe property, but Order Il, rule 2, 
shall be по bar to the maintenance of 
a suit for sale. It cannot be contend. 
ed that the first suit brought by the plaint- 
ifs for a money-decree could not be 
maintained. Itis true that Order LI, rule 1, 
provides that all suits should be so 
framed as to afford ground for final deci- 
sion upon the subjects in dispute and to 
prevent further litigation concerning them. 
The penalty for not following the directions 
contained in that rule is provided by rule 
2, Ordinarily, if rule 1 was violated rule 2 
would preclude the plaintiff from bringing 
a second suit, but in the case of a mort. 
gage we have the distinct provisionin Order 
XXXIV, rule 14, which permits of a suit 
being brought for sale upon the mortgage 
inspite of the provisions of Order II, rule 2. 
Therefore, it is manifest that the rule 
last mentioned is no bar to the present 
suit. It is urged that the bar is afforded 
by the fact that in the plaint in the 
previous suit the plaintiffs stated that 
they relinquished their right to enforce 
the mortgage. If this statement be regarded 
(10) 23 Ind. Cas. 429; 36 А. 264; 12 А, L. J. 374. 


&Page of 86 А.Е. porc we US EIE 
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as ah agreement releasing their rights as 
‘mortgagees that agreement, being without 
consideration, cannot be enforced. The 
mere averment in the plaint that the 
plaintiffs gave up their right under the 
mortgage ‘for the purpose of that suit 
cannot be regarded аз an extinguishment 
of the mortgagee rights,” 

This case is important as explaining the 
decision of the same Judges in the case 
(s on Prasad Singh v. Вай) Nath Tewari 
8). 
rulé. 14 aforesaid, and as the suit in the 
case last quoted was filed within time, the 
decree of the Court of first instance was 
upheld’ by this Court. As we have 
already .said, in this case the claim on 
the mortgage for the recovery of the 
mortgage-money has become time-barred. 
There is no claim for redemption outstanding 
and the mortgage is no longer a subsisting 
mortgage. In our opinion, therefore, rule 14, 
aforesaid does not apply, and the decree: 
holder is entitled to bring to sale in execu- 
tion of this decree the share in Mauza 
Khasmau aforesaid. We decree the appeal 
and setting aside the orders of the Oourt 
below ‘direct “that the execution case be 
restored by the Court of first instance. to 
the file of pending execution cases and 
disposed of according to law. The decree- 
holder is entitled to his costs both here and 
in the'Courts below. 


Appeal decreed. 


PRIVY COUNCIL. 
APPEAL FROM THE CaLcctra Hier Court. ` 
July 17,1916. ` 
‚ Present:—The Lord Chancellor, Lord 
Atkinson and Sir John Hdge. | 
Mrs, A. J. S. JOSEPH AND OTHERS — 
PLrAINTIFFS— APPELLANTS 
` versus 
Тнв CORPORATION or CALCUTTA— 


Deranpant— RESPONDENT. 

Calcutta. Municipal Act (III B. C. of 1899), ss. 341, 
617, 618, 6:9— Fixtures, order for removal of—Com- 
pensation, suit for declaration of right to—injunclion — 
Compensation, prayer for assessment оў Jurisdiction 
of Court—Form of decree—GSpecific Relief Act (I of 
1871), 5. 42. 
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There is nothing in section 841 of the Calcutta 
Municipal Act which renders the assessment of com- 
pensation a condition precedent, to the demolition 
of structures. The section only provides for 
compensation to the person “who suffers damage” 
by a removal Until the removalis effected, no 
damage is suffered at all and no right to compensa- 
tion accrues [p. 914, col 2] 

Under section 617 of the Act, the fixing of com- 
pensation in cases of dispute is placed in the Court 
of Small Causes and no other Court can take cogniz- 
ance of such a prayer, even when it is coupled 
with a relief for a declaration that the plaintiff is 
entitled to compensation [p. 915, col.1.} 

Sections 618 and 619 of the Act do not control 
Section 617 s^ as to restrict its provisions to claims 
by the Municipality against third parties. They 
only give the Municipality a special means of re- 
covery of the amount awarded which is nob givon 
to the individual; but the amount of compensation 
payable by the Municipality to the individual, when 
in dispute, should be fixed and determined «only 
under section 617. [p. 915, col. :.] 

Where the dunicipality have obtained orders from 
a Magistrate for the demolition of structures and 
the destruction thereof is actually impending and 
the Municipality denies that they were erccted prior 
to 1863, an action is maintainable for a declaration 
that the owner is entitled to' compensation for 
removal and that the structures were built beforo 
1863, and the decree should specitically ëmbody 
these reliefs. [p. 915, col. 2.] i 


The Calcutta Corporation served one J. with notices 
under section 341 of the Municipal Act to remove 
certain structures and thereafter obtained orders 
from a Magistrate for their demolition, but took 
no steps to enforce those orders J. brought a re- 


gular suit in the Court of the Subordinate Judge . 


against the Corporation claiming (1) a declaration that 
the fixtures were erocted before June 1, 1868, (2) 
a declaration that she was entitled to compensation 
for the loss she would suffer by their removal, (8) a de- 
claration that the Corporation could not remove them 
till compensation was paid, (4) that the Court should 
fix the amount of compensation, (.) an, injunction 
remoyal till the compensation was 
paid: 

Held, (*) that, on the true construction of section 341 
(3), the assessment of compensation was not a con- 


- dition precedent to the demolition of the'structures; 


[р. 914, col. 2.] 

(2 that J was entitled under seotion 42 of the 
Specific Relief Act, 1877, to a declara- 
tory decree for the first two claims, the Cor- 
poration having denied ‘her right to compensation 
until the hearing of the appeal against the decree 
of the Subordinate Judge, but that other reliefs were 
misconceived and relief 4 was congnizable only by 
a Small Cause Court. [р. 915, cols. 1 & 2.3 


Appeal froma decree of the High Court 
at Calcutta, dated June lith, 1913, revers- 
ing that of the Subordinate Judge, 24. 
Pergunnahs, dated May 19th, 19 0. 

FACTS of the case are sufficiently set 
forth in their Lordships’ judgment. 
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The main questions which arose on this 
appeal were (1) whether plaintiff was 
entitled to payment of compensation bafore 
her fixtures were removed, and (2) whe- 
ther a Courtother than the Small Cause 
Court could entertain asuit for such com- 
pensation. Both these questions were 
decided in the affirmative by the Subordinate 


Judge, but in the negative by the . High. 


Court. 


Mr. De Gruyther, К. O., and Sir W. Garth, 
for the Appellants. We do not dispute that 
compensation is contingent on the removal, 
but we eontend that the Corporation cannot 
remove without firsí paying compensation, 
The respondents denied that the fixtures were 
erected before June 1, 1863, and we proved 
this only after a very long trial and at great 
expense. When we filed the suit the Corpora- 
tion had an order, affirmed by the High Court, 
under which they could have removed the 
fixtures, and the removal itself would have 
made it impossible for us to prove when 
they were erected. Under the Lands Clanses 
Consolidation Act of 1845, compensation is 
assessed before interferenca with the property: 
to assess it afterwards will always be more 
difficult and in some cases practically impos- 
sible. 


: “Suffers” in section 341 is equivalent to 
will suffer," 


Section 617 of the Act, by which it is 
sought to exclude: the jurisdiction of the 
Subordinate Judge, is not exhaustive but 
merely provides a summary method of 
determining the amountof compensation at 
the instance of the Municipal authority. 
This is clear on referring to sections 618, 
619, the first of which gives the Municipal 
authority only a summary remedy, while the 
second provides that they shall have the 
right to take regular proceedings. 
mn LoRD CHANCELLOR referred to section 

9. 


The Small Cause Court has no power to 
determine the question whether there is any 
right to compensation, but merely to fix 
ihe amount wben the right is admitted. 


Mr. 4. M. Dunne, for the Respondents, 
was &sked to confine his argument to the 
first two reliefs. 
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The relief by way of declaration is ab 
the diseretion of the Court: Specific 
Relief Act, 1877, section 42, The suit was 
not mainly for a declaration, the real object 
was to obtain payment before removal, but 
the Act does not contemplate such payment, 
vide section 614 where the words used are 
“sustains damage.” But when this suit was 
instituted there was no present cause of 
action for determining the amount of damage. 
We do not resist the appellants’ getting the 
declarations, but they should not be allowed 
costs, аз on all vital points they have failed. 
They could have had their declaration in the 
High Court, but there they contended that 
the decree awarding them compensation was 


“right. . 


Mr. De Gruyther, K. C., replied. 
JUDGMENT. 


Loro Crancernori—In this case the 
appellants are the owners of a bazaar in 
Kidderpur, which abuts upon two public 
streets known as Garden Reach Road and 
Diamoud Harbour Road respectively. Along 
the frontages of these streets there are a 
number of verandahs or shops connected 
with the main buildings and erected upon 
culverts or platforms placed over drains 
which run by the side of the roads, The 
streets and drains are vested in the 
respondents as the Corporation of Cal. 
cutta, and they, on the 13th July 1905, 
and the 2 st April 1908, served notices (under 
section 341 of “The Calcutta Municipal Act 
of 1899 ") upon the appellants, requiring the 
removal of these fixtures in Diamond Harbour 
Road and Garden Reach Road respectively. 
The provisions of section 341, so far as it 
affects service of the notices, is not material, 
but ib contains, in sub section 3, certain 
provisions material to this dispute, which ara 
in these terms : — 

“Tf the owner or occupier of the building 
proves that any such fixture was erected 
before the first day of Jane one thousand 
eight hundred and sixty-three, or that it was 
erected on or after that day with the consent 
of any Municipal authority бшу empowerd in 
that behalf, the Corporation shall make 
reasonable compensation to every person who 
suffers damage by the removal or alteration 
of the fixture,” 
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The appellants paid no attention to the 
notices, and the respondents accordingly 
made application to the Magistrate for demoli- 
tion of the structures as to Diamond Harbour 
Road, on the 22nd November 1905, and as 
to Garden Reach Road, on the 5th November 
1908. Orders-were made on both these 
summonses—on the first on the 22nd Decem- 


ber 1906,and on the second on the 27th 
May 1909. 


A Rule nisi was obtained by the appellants 
to diseharge the order relating to Garden 
Reach Road, but this Rule was set aside on 
the 22nd July 1909. 


On the 6th August 1907 the respondents, 
in answer to an application of the appellants, 
offered Rs. 
of the erections in Diamond Harbour Road ; 
on the 6th August 1909, a similar application 
was made in respect of Garden Reach* Road, 
and no reply having been received by the 
20th August 1909, these proceedings were 
instituted. At this time no steps whatever 
had been taken by the respondents to enforce 
the order for demolition, nor, excepting in 
respect of the one set of premises in Diamond 
Harbour Road, had they ‘made any offer for 
compensation if demolition took place. In 
fact, as appeared in the proceedings, the 
Corporation denied the right of the appel- 
lants to be compensated; upon the ground 
that, with a certain exception, the buildings 


in question had not been erected before the ` 


Ist June 1863. The relief sought in the 
suit was ranged under five heads. 


The frst asked for a declaration that the 
structures in dispute had been affixed hefore 
the lst Jure 1863. The second, that the 
plaintiffs wera entitled to compensation for 
the loss that they would suffer by their 
compulsory removal. The third, that the 
Corporation could not remove the structures 
until reasonable compensation had been paid. 
The fourth asked the Court to fix the amount 
of compensation. The fifth asked for an 
injunction restraining the Corporation from 
interfering with the structures until the 
compensation was paid. 


The Corporation specifically denied the 
allegation that the structures in Garden 
Reach Road had been erected before the Ist 
June 1868; but as to Diamond Harbcur 
Road they gave a mere qualified denial, and 
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admitted that part of them had been erected 
before that date. They disputed that the 
payment of compensation was & condition 
precedent to the removal of the fixtures, and 
they alleged that under section 617 of the 
Calcutta Municipal Act the claim with regard 
to Diamond Harbour Road was bad in law, 
and that the suit could not be entertained by 
the Court. 

The Subordinate Judge found in favour of 
the plaintiffs upon all the issues, and allowed 
compensation to the plaintiffs to the extent 
of Rs. 1,922,000, From his decree the re- 
spondents appealed to the High Court, and 
onthe hearing of the appeal for the first time 
they admitted that all the fixtures in dispute 
had been erected before the Ist June 1863; 
this admission having been made, the High 
Court reversed the decree of tha Subordinate 
Judge, and dismissed the action with costs. 
From this judgment of the High Court the 
present appeal has been brought, seeking to 
restore inall particulars the decree cf the 
Subordinate Judge. 

The two questions of iaw that arise for 
consideration can be briefly_disposed of. 

The first relates to the true constructionof 
section 341. Their Lordships cannot find 
anything in this section which renders the 
assessment of compensation a condition 
precedent to the demolition of the structures. 
The words of the section, which have already 
been quoted, only provide for compensation 
to the person who suffers damage” by the 
removal. Until the removal is effected no 
damage із іп fact suffered at all, and there 
is but little advantage to be gained in 
considering, as Counsel for the appellants 
desired their Lordships to do, the questions 
of compensation under the Lands Clauses 
Consolidation Actof1845, or the consideration 
of whether, in certain circumstances, assess- 
ment of compensation ought to be a necessary 
condition precedent to interference with pro- 
perty. It is sufficient that, in their Lordships’ : 
opinion, the words:of the Statute, construed 
as they stand, do not furnish any ground 


upon which to support the appellants’ 
claim. 


The next point is whether, under section 
617, the fixing of compensation in’ case of 
dispute is not placed in the Court of Small 
Causes, so that the question was not cognisable 
by the Court in which the present suit was 
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instituted. Their Lordships think that, in- 


this respect also, the judgment of the High 
Court was clearly correct. Omitting irrele- 
vant and unnecessary words for the present 
purpose, section 617 provides thus :— 

Where......any municipal authority...... is 
required by......this Act to pay...... compen- 
sation, the amount to be so paid and, if 
necessary, the apportionment of the same 
shall, in case of dispute, be determined...... 
by the Court of Small Causes.” 

Their Lordships find it quite impossible to 
understand how these words can be read 
so as to exclude the present dispute from 

` their meaning; and, indeed, Counsel for the 
appellants did not contend that section 617 
read alone would bear that interpretation, but 
they suggested that the effect of sections 618 
and 619 would be to show that section 617 
was not intended to apply to claims by a 
person against the Municipality, but 
only by the Municipality against other 
parties. Now sections 618 and G19 refer to 
the means to be taken in order to obtain 
payment and recovery of expensés cr com- 
pensation awarded in section 617. And in both 
of the sections reference is made to the claim 
being a claim enforceable only against a 
person, the words “ Municipal authority” 


being omitted. The respondents say that in 


these sections, by virtue of certain interpreta- 
tion clauses, the word - person" includes 
“Municipal authority.” It may beso, but 
in their Lordships’ opinion it is quite 
unnecessary to decide the question, Even 
assuming the appellants’ view of sections 618 
and 619 to be correct, it amounts to nothing 
more than this—that a special means of 
recovery of the amount awarded is given to 
the Municipality which is not given to the 
individual, but from this i& does not follow 
that the amount of compensation payable by 
the Munisipality to the individual, when in 
dispute, should not be fixed and determined 
under the earlier section. So far, therefore, 
as the suit sought relief under any but the 
first two heads, it was misconceived, and the 
whole of fhe expenses thereby occasioned 
were thrown away. 


Their Lordships think, however, that in 
the circumstances of the case, the appellants 
were entitled to ask for relief under the first 
two heads of their claim. When the proceed- 
ings were started, the Corporation was not 
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prepared to admit the claim to compensation 
excepting in respect of a small portion of 
the premises in Diamond Harbour Road. 
Orders were outstanding for demolition. 
These orders might have been enforced at any 
moment, and, ag the matter stood, they would 
have been enforced by the Corporation under 
an assertion that, except for a small amount, 
no compensation would be payable in respect 
This seriously affected 
the appellants’ right of property in these 
structures, and they were entitled to ask for 
2 declaration in respect of this right under 
the Specific Relief Act (section 42), It does 
not, of course, follow thatthe Judge would 
be bound to give the declaration sought, but 
their Lordships think that the discretion 
of the Subordinate Judge would have been 
rightly exercised in granting such a declara- 
tion or in making an equivalent order. 
When, however, the matter proceeded to the 
Court of Appeal, tke whole of this dispute 
was abandoned. There was no longer any 
controversy as to the date when the build- 
ings were erected, and the Corporation made 
a plain admission thatthey were all built 
before the lst June 1863, If the High 
Court had meorporated this admission into 
the actual form of their decree, instead of 
referring to itin the reasons which they 
gave, their judgment would have been correct 
in form, as it.was, in their Lordships’ opinion, 
correct in substance, and the appellants 
would have had no ground for complaint. 
however, they omitted to do, and 
though the matter isin one sense a matter 
of technicality, yet, upon the whole, their 
Lordships think that the appellants are right 
in saying that the decree ought to be amended 
in this particular. 


The Corporation have really raised no 
objection to this step being taken, but com- 
plain that this was not the substance 
of this appeal and did not form the 
rea: substance of the original suit. This 
matter’ their Lordships have taken into 
‘consideration in dealing with the costs of 
the proceedings ; and the order which they 
will humbly advise His Majesty to make 
will be that the decree of the High Court be 
amended by introducing an admission on the 
part of the Corporation that all the struo- 
tures affected were erected before the Ist 
June 1863, and that the appellants are 
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entitled to be paid reasonable compensation 
by the Corporation for the loss which the 
appellants wofild suffer, if and when such 
structures are compulsorily removed by the 
Corporation, and that so amended it be con- 
firmed. 

The Corporation will pay the appellants’ 
costs of the action upon the footing that the 
only relief this action asked was that con- 
tained in clauses (A) and (B) of the prayer 
in the plaint. 

The appellants will b3 orderad to pay the 
-respondents’ costs of all the-other issues in 
the suit. Those costs will be set off pro 
tanto one against the other. The order of 
the Court of Appeal as to costs will remain 
and no costs will be allowed of this appsal. 

Appeat allowed in part. 
- Solicitors for the Appellants: Messrs. 
Watkins and Hunter. . 

Solicitors for the Respondents: Messrs. 

Orr, Dignam Š: Co. ç 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sgcosp Civit, Arrear No. 112 or 1916, 
July 19, 1916, 
Present: — Mr, Stuart, A. J. C, 
злаки" SARABJIT SINGH AND OTHERS 
— DEFENDANTS — APPELLANTS 
versus 


GUR BAKHSH SINGH. —PraINTIPF— 


. RESPONDENT. 

Hindu Liw —Joint Hindu family —Mortgage by father 
—Interest, high rate of —Redemption—Courl, power of, 
to vary rate —Mortgagee, duty of, to justify rate of 
interest - Burden of proof. 

Iu the case of a further charge created against his 
family property by a member of a joint Hindu 
family, the burden of proof is on the person in 
whose favour the furthor decds of charge were 
exesuted to establish that satisfaction of both the 
principal and interest due under tho deeds was 
justified by the legal uccessity of the family, and 
a Court поб only has a discretion but is under an 
obligation to vary the rate of interest if it is not 
established that the necessity of the family justified 
the rate charged. [p. 916, col. 2; p. 917, col. 1.] 

Too certain extent the fixing of the rate must 
remain within tho Court's discretion, but its 
decision on the point can be challenged in second 
appeal [p 917, col. 1.] 

Appeal against the decree of the District 
Judge, Sitapur, dated the 15th March 1916, 
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confirming that of the Sub-Judge, Sitapur, 
dated the 11th September 19.5. 
Babu Basudev Lal, for the Appellant. 


Mr. Mumtaz Husain and Babu Ohhail 
Behari Lal, for the Respondent. 
JUDGMENT.--The plaintiff sued to 


redeem a mortgage that had been executed 
by his father. The plaintiff and his father are 
members of a joint Hindu family governed by 
the Mitakshara Law. The plaintiff asserted 
that he was entitled to redeem the mort- 
gage for four-fifths of the amount of the 
mortgage-money, as four-fifths of the mort- 
gage-money only had been advanced for. 
legal necessity of the family. The defend- 
ants-mortgagees met his claim (amongst 
other pleas) with an assertion that the 
plaintiff could in no circumstances redeem 
the mortgage unless he redeemed certain 
deeds of further charge. The plaintiff 
had not admitted the existence of those 
deeds or his liability under’ them. The 
lower Courts have decided that the 
plaintiff was entitled to redeem the original 
mortgage for four-fifths of the amount 
advanced under it, provided that he satis- 
fied such amounts as had been advanced 
under the deeds of further charge for 
proved family necessity and paid such 
interest on those amounts as ib was neces- 
sary to pay for the benefit of the family. 

The  defendants-mortgagees come into 
this Court contesting the correctness of the 
finding of the Courts below. They raised 
certain points some of which they have 
withdrawn, and there only remain for my 
decision the points raised in the third and 
fourth grounds of the memorandum of 
appeal, that is to say, the question whether 
the Courts below had the right to reduce 
the interest under the terms of the deeds 
of further charge. The learned Counsel 
for the appellants has contested the right 
of the Courts below to reduce such interest. 
There can be no doubt as to the fact 
that they had such a right, as the plaint- 
iff was a member of a joint Hindu family 
and these deeds of further charge were 
executed by his father. The burden of 
proof was on the persons in whose favour 
those deeds had been executed to establish 
that satisfaction of both the principal and 
the interest were justified by the legal 
necessity of the family, The Courts not 
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only had diseretion but were under an 


obligation to: vary the rate of interest if. 


it were not established by the appellants 
that the necessity of the family justified 
as high a rate. The Courts found that 
portions of the priacipal had been borrowed 
for the necessity of tbe family and: that 
a certain rate of interest was a reasonable 
rate to award in vonsideration of that 
necessity. To a certain extent the fixing 
of such а rate must remain within the 
Court's discretion and I do not say that 
the appellants are not entitled to challenge 
in second appeal the propriety of the 
decision on the point, I am, however, 
satisfied that there is ‘no cause for me to 
interfere in the matter. The order of the 
Courts below appears to meto be a very 
reasonable ‘one. The rate of 12 per cent. 
simple interest which they have awarded 
is a rate which commends, itself to me as 
a reasonable rate on which the money 
‘could have been borrowed on the security 
afforded. 

J, therefore, dismiss 


this appeal with 


costs. 
^ 


Appeal dismissed, 





CALOUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrees Nos. 16 AND 
44 or 1912 ano No. 178 

` op 1913. 
July 19, 1916. : 
Present. —Mr, Justice Fletcher and 
Mr. Justice Teunon. 
How ble Maharaiadhirai Sir BEJOY 
CHAND MAHATAB Bahadur 
— Derenpant No. 1 —APPELLANT 
tersus 
 MAMEZEDAR RAHMAN AND OTHERS— 


PrAINTIEFS— RESPONDENTS. 

Putni Regulation VIII cf 1819, s. 8, notices under 

— Non-publication for а per iod. immediately preced- 
ing sale of putni, effect of—Putni, sale of. 

Where notices for the sale of a puini were 
published i in the Collector’s Cutchery as required by 
the terms of Regulation VIII of 1819, section 8, 
by affixing them to the notice board in the Col- 


lector’s Court on the 14th of April and for some ` 


reason or other they were removed on the 28th April 
and the sale of the putni took place on the 
15th May: 

Heid, that the failure ‘to exhibit the notices on 
the Collector’s notice board during the period im. 
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` v. Juggunath Roy Ohow lhvy (6 
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from 28th 
invalid. [p. 


mediately preceding the salo, viz, 
April to 15th May rendered the såle 
919, col. 1.] 

s hisanulla Khan Bahadoor v. Hurri Churn Mozoom- 
dar, 170. 474; 8 Ind. Dac. (к. s.) 855 referred to. 

Appeal against the decree of the Subordi- 
nate Judge, Bankura, dated mae 22nd Novem- 
ber 1911. І 

FACTS of the case appear from the judg- 
ment. 

Mr. С. R. Das, for the Appellant.—From 
the facts found there was due publication 
of the notice. A Full Benen of this Court 
in Surnomoyt Debia v. Grish Chunder Moitra 
(1) have held that “due publication” used 
by the Judicial Committee in Maharajah of 
Burdwan v. Tarasundart Debi (2) refers not 
only to the actual publication but also to 
the time at which itis to be published, 
бе Surnomoyt Debra v. Grish Onunder Moitra 

1). 

-The words of Regulation VITI of 1819, 
section 8, clause (2), are "the same-(petition) 
shall then be stack up with a notice." The 
word "then" is an ambiguous one and does 
not necessarily mean “immediately.” It 
may mean afterwards.” The reasonable 
interpretation would be that if the petition 
or notice be stuck up for a reasonable time 
before the sale, that would be a sufficient 
compliance with the prcvisions of the see- 
tion, Refers to Sheikh Nyamat Ullah v. Forbes 
(3), which follows Ahsanulla Khan Bahadoor 
v. Hurri Ouran Mozoomdar (4). The latter 
case was affirmed by the Privy Council in 
Ahsanulla Khan Bahadur v. Haricharn 
Mozumdar (5), although this point was not 
discussed by the Privy Council. 

The notice is to remain for a reasonable 
length of time so that the defaulter may 
The objection in order to 
be a “sufficient plea” must be one of substance 
and not of form. Refers to Huronath Goopto 
'ап1 Pitambur 
Panda v. Baboo Damoodur Dass (7). Another 
series of eases in which sticking up of notices 
from 10 A. м. 05 p. M. on week days and 


not at allon Sundays has been held to be 

(1) 18 C. 363; 9 Ind. Dec. (х s) 212 (F. B.) 

(3) 9 C. 618; 10 I. À. 18; 18 U. L. R. 34; 7 Und. Jur. 
212; 4 Sar P. C. J. 414; 4 Ind. Dec. (х. s.) 1061. 

(8) 2C. W. N. 459. 

(4) 17 C. 274; 8 Ind. Dee. (x. 8.) 855. 

(5) 19 I. A. 191; 20 C. 86 (P. С); 6 Sar. P.-C. J. 252; 
10 Ind Dec (N. s.) 58. 

(6) 11 W. R. 87: 9 B. L. R. 89 note, 

(7) 24 W. R. 129, 
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sufficient, illustrate the same xiindials, 
Refers to Sach? Nandan Duttav. Maharaj Bejoy 
Chand (8). There аге also cases which adopt 
a very striet interpretation.  Hefers to Bejoy 
Chand Mahatap v. Atulya Charan Bose (9). 
The respondent was not called upon. 
Ix Nos. 16 or 1912 anp 178 or 1918. 

^ Mr. C. В. Das and Babu Sajani Kunta Sinha, 
for the Appellant. 
` ' Mr. В. Ohuckarbutty and Babus Basanta 
Kumar Bose, Bipin Behari Ghuse, Narendra 
Chander Bose, Satyandranath Mitra, Mr. Nur- 
ud-din Ahmed and Babu Shib Chunder Palit, 
for the Respondents. 

р In No. 44 оғ 1912 

Babu Basanta Kumar Воѕв and Bipin Behari 
Ghose, for the Appellant. 

Messrs. В. Chuckerbutty and O. R. Dass and 
Babus Sajani Kant Sinha, Narendra Chandra 
Bose, Saiyandranath Mitra, Mr. Nur-ud-din 
Ahmed, and Babu Shib Chunder Palit, for the 
Respondent, 


JUDGMENT. 

In Nos. 16 or 1912 anp 178 or 1913. 

FLETCHER, J.—These are two appeals by 
the second defendant against the judgment 
of the learned Subordinate Judge of Bankura 
in two suits. The suits were brought 
to set aside a sale held under the Putni 
Regulation, namely, Regulation VIII of 
1819, under which two putni tenures, one 
known as lot Gopalnagore and the other as 
‚ lot Uttarkhandu, were brought to sale and 
at which sale the present appellant, the 
defendent No. 2, became the purchaser, lot 
Gopalnagore being purchased for a sum of 
Rs. 1,000 and lot Uttarkhandu for the sum 
of Rs. 500. That sale took place on the 
15th May 1909. The plaintiffs are some of 
the co-sharers in the'puínz. The first defend- 
ant, the Maharaja of Burdwan, is the 
zemindar. The second defendant, the appel- - 
Jant before us, is the son of the defendant 
No. 3 who is also a co-sharer and the 
defendants Nos. 4 to 11 are the other co- 
sharers, the remaining defendants being 
formal defendants who were joined because 
they would not act along with the plaintiffs. 
The sale was challenged on the ground of 
improper publication of the notices required 


(8) 11 C. W. N. 729. 
(9) 32 С. 953; 3 C. L. J. 46. 
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by the Putni Regulation. 1+ was also chal- 
lenged on the ground that the defendant No. 
2 was not the real purchaser but had acquired 
the property on behalf of his father, the 
defendant No. 3, who was a co-sharer of the 
plaintiffs and most of the other defendants 
and that really the property ‚һай been 
acquired for the benefit of all the co-sharers. 
The case largely turns on the questions, first, 
аз to whether the publication of the 
notices in the Collector’s Сане аз required 
by the terms of the Regulation has been 
properly proved and secondly, if that publi- 
cation has not been properly proved, whether 
the non-publication of the notices їп the 
Collector’s Cutchery is fatal so as’ to render 
the sale invalid. 

On the first point the learned Subordinate 
Judge has come to а clear 6nding that the 
evidence does not show thatthe notices were 
properly published. He had before him the 
evidence of the Nazir of the Collector's Court, 
namely, Brojo Kissore Singh, the evidence 
of the peon who is said to have stuck up the 
notices on the notice board in the Collector’s 
Cutchery and the evidence of Satish Chunder 
Chatterjee, who was the Assistant Nazir of 
the Collector’s Court and who stated that on 
the first day when the notices were stuck up 
he himself attended to see the operation 
performed, so that there should be no mistake 
as to the notices having been:stuck up. The 
learned Judge, having heard the evidence and, 
having had before him the return made to 
the Assistant Nazir, came to the vonclusion 
that these notices had not been exhibited 
or stuck up on the notice board in the Collec- 

tor’s Court for a period of one month. The 
facts appear to be these:—On the 14th April 
1909, the notices were first affixed to the 
notice board in the Collector's Court. The 
return of the peon as well as the memo. of 
the Assistant Nazir on the return show that 
for some reason or other the notices had : 
been removed on the 28th April 1909 and 
that the Assistant Nazir signed the memo., 
which was endorsed on the return, that he 
received back the notices from the peon on 
the 28th April. Then subsequently there 
appear to have been two corrections made on 
the return as well as on the memo. of the 
Assistant Nazir. The first correction, was that 
the date 14th May was substituted for 
the date 28th April and the next date which 
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was substituted for the 14th May was the 
15th May, that being the date on which the 
sale took place. There seems to ba no doubt 
that the Regulation contemplates the notices 
being removed from the notice board in the 
Collector's Court on the date of the sale and 
the learned Judge, having that in view and 
having seen the witnesses and examined the 
‘documents, came to the conclusion that these 
alterations were made for the purpose of 
attempting to show that these notices which 
the evidence proved had been returned to the 
Assistant Nazir on the 28th April had, in 
fact, remained on the notice board in the 
Collector’s Court down to the date of the sale. 
That was the view that commended itself to 
the learned Subordinate Judge, and from a 
perusal of the evidence, I come to the con- 
clusion that that was the more probable and 
reasonable view to take on the evidence which 
has been placed before and read to us by Mr. 
. Das, Counsel for the appellant. 


Then the neat point is: “Is the failure 
-to have the notices on the notice board in the 
Collector’s Cutchery fora reasonable time 
prior to the sale fatal under.the Putni Regu- 
lation?" Itis quite true, аз Mr. C. R. Das 
says, that the cases in this Court are not 
uniform as to what is required with reference 
to the notices thatare to be stuck up on the 
notice board in the Collector's Cutchery, but 
excepting the obiter dictum in Ahsanulla Khan 
Bahadoor v. Hurri Churn Mozoondar (4), the 
cases do not go further th.n this in Mr. Das's 
client’s favour: that all that is required is that 
the notices should appear on the notice board 
in the Collectors’ Cutehery for a reasonable 
time preceding the time of the sale. I think 
if one discards the dictum in Ahsanulla Khan 
Bahadoor ү. Hurri Churn Mozoomdar(4), that is 
the most favourable way that the authorities 
can be stated to be in favour of the view 
presented by Mr. О. R. Das. Accepting that 
test as the true test, what does the evidence 
show on the facts found in this case by the 
learned Subordinate Judge, with which I 
agree? It shows that between the 28th 
April and the 15th May, the most material 
portion of the time, no notice was exhibited 
on the Collector’s notice board as required 
of the law. It seems to me that the failure 
to exhibit the notices during .that period 
immediately preceding the sale must be a 
matter which would render the sale invalid, 
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Iagree with the result arrived at by the 
learned Subordinate Judge and whatever 
view we take of the authorities, whether we 
take the view pressed by Mr. О. R. Das 
which is supported by one class of cases or 
whether we take the view exprossed in the 
other class of cases that the notice must 
be exhibited on the notice board in 
the Collector’s Court for a clear month pre- 
ceding the sale, in either view that we adopt 
on the two different sets of authority, І think 
that this sale cannot stand. That being so, 
the two appeals failand must be dismissed 
with costs. Only the plaintiffs-respondents 
will get costs in these cases. In Appeal 
No. 178 of 1913 we assess the hearing-fee at 
one hundred and fifty rupees. 

TEUNON, J.—I agree. 

: In No. 44 or 1912. 

This appeal not being pressed is dismissed 
with costs. Only the plaintiffs-respondents 
will be entitled to costs. The hearing fea 
will be assessed according to the scale of this 
Court. 


Appeals dismissed, 





CALCUTTA HIGH COURT. 
APPEAL Feos Оврев No. 472 ov 1914.* 
August 3, 1916. 
Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 
Srimatt BIBIJAN BIBI AND orggas— 
PsririoNeERSs—APPELLANTS 
versus 
ABDUL JABBAR DAFTARY AND OTRHERS— 


DEFENDANTS AND PLAINTIFF —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. T, О. XXII, 
т. 10, O. XLIII, v. 1 (e)—Orders under О. I—Appeal 
——QUo- plaintiff, application to be added as, whether can 
be treated as опе for substitution for original plaintiff— 
Wakf—Document, construction of—Mutawalli, nomi- 
nation to, office of, provision for, when holder in. 
capacitated —'Incapacity', meaning of. 

Orders under Order I, Civil Procedure Code, for 
addition of parties rest on the discretion of the 
trying Judge and are not appealable. [p. 921, col, 1.] 


A person who applies to be made a co-plaintiff 
cannot, on an adverse decision being passed against 
him, ask the Court to treat the application as опе 
under Ordsr XXII, rule 10, on tho ground that there 
was a devolution of interest from the original plaintiff 
pen inte lite (p 971, col 1.] 

Adocumant calleda wagfnima provided that on 
the exeoutant, who was a mutawalli, becoming incapaci. 
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tated, the person in whose favour it was cxeouted 
Shonld act as the mufawalli in his placa, The execut- 
< ant absconded as the Police were after him: 

. Held (obiter) that the executant was not incapacitat- 
ed to give room for his nominee. [p. 920, col 2.] 

The incapacity of a trustee means th» mental or 

physical incapacity and does not apply to the case of 

a trustee absconding for fear of arrest. [p. 920, col. 2.] 


. Appeal against the order of the Subordi- 
nate Judge, Howrah, dated the Sth July 
1914. 

` FACTS of the case appear from the judg. 
ment. А 

Mr. B. Ohuckerbutty, (with him Babu 
Harendra Kumar Sarbadhikari), for the 
Appellants.-We claim under an assign- 
ment, 2. е., the wagfnama which was 
executed on 15th February 1914. On 9th 
June the plaintiff disappeared and so on 
the 15th June we applied to be allowed 
to proceed with the suit, to be .added 
as plaintiffs, The Subordinate Jndge rejact- 
ed our application, ,Under Order XXII, 
rule 10, although leave of Court has to be 
taken, stringency аз to serving notice, etc., 
has been dropped. ' 

[FrgToaEB, J.—Thera is no doubt that 
transfer has been made. | 2 

Sir S. P. Sinha  (Advocate-Ganeral) 
(with him Babus Satish Chunder — hose, 
Baranashi Bashi — Mookherjee and Mohini 
Mohan Chatterjee), for the Respondents.—It 
purports to be a transfer to plaintiff and 
another person. The suit is to set aside a 
deed of gift and recovery of possession. They 
ask for the addition of a party and not for 
substitution of a party. No doubtan assignee 
pendente 1012 is entitled to come in unless 
for good reason. 

Mr. B. Ohuckerbutty.—Tt really amounts t» 
substitution. They siy thore has besn this 
transfer. * 

Sir S. P. Sínha.—'t is not substitution 
that is asked for here. 

- Mr. B. Ohuckerbutty.— Your Lordships can 
treat this as an application under section 115. 
If this order stands, then under Order IX, 
rule 9, the fraudulent character of the deed 
of gift will not be concluded. In effeet it is 
really ‘substitution in the place of original 
plaintiff. The plaintiff will still be on the 
record but in a different character. This 
order is without jurisdiction. It is an appli- 
cation under Order XXII, Civil Procedure 
Code, for substitution of new plaintiffs, there 
having been a transfer or devolution of 
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interest from the original plaintiff pendente 
lite, 


JUDGMENT, 


Бівтснев, J.— This is an appeal from an 
order of the learned Subordinate Judge of 
Howrah, dated the Sth July 1914. The order 
appealed against is au order dismissing the 
application of the apnellauts before us to 
be added as co-plaintiffs in a certain suit. 
That was the ferm of the application and that 
is the form of the prayer, we must take it, to 
this Court. The suit was brought by the 
original plaintiff for a declaration that a 
sertain deed of gift was fraudulent and for 
partition of the property comprised therein. 
The suit was instituted in the month of 
January 1914. On the 15th February 1914, a 
document called a wakfnama was executed by 
the original plaintiff in favour of himself and 
the infant appellant with a declaration that, 
if the original plaintiff became incapacitate 
ed, then the other appellant Sr/mat£  Bibiian 
Bibi should act as the other muéawalld in his 
place, On the 28th February 914, the 
defendants filed a_written statement. Issues 
were then settled between the parties and an 
issue was raised as to whether this deed 
barred the rights of the original plaintiff, 
According to the allegation of the appel. 
lants, on the 9th June 1914, the original 
plaintiff disappeared. Ib is said, therefore, 
that he became incapacitated and Srimati 
Bibijan Bibi became the mutawali? in his place. 
Whether thatis the sort of incapacity that 
was contemplated by the settler when he 
dedicated the property to the Almighty, it 
is not necessary for us to consider at present, 
The incapacity of a trustee means the mental 
or physical incapacity and does not apply 
to the case of а mutawalli who has gone from 
his place of abode because the Police are 
running after him. There is agood number 
of people, I understand, who have been in- 
capacitated for the same reason. Then 
comes the application of the 15th June 1914, 
That was the application by the two appel- 
lants to be added as co-plaintiffs with the 
original plaintiff. The learned Judge refus- 
ed the application on grounds which seem to 
me insufficient. There-having been this trans- 
fer of interest, ha might have not unreason- 
ably exercised his diseretionin favour of the. 
parties applying to be added as co-plaintiffs, 
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But the learned Judge having -refused the 
application, the question is whether the 
present appellants have got а right 
of appeal to this Court. I am quite clear 
that they have not. Orders made ,under 
Order I of the Code of Civil Procedure are 
non-appealable. These orders for adding 
parties rest on the diseretion of the trying 
Judga and against that discretion there is no 
appeal. The ‘appellants through their 
learned Counsel in this Coart have tried to 
make out that the application is. in substance, 
an application under Order XXII, rule 0, 
Civil Procedure Code, for substitution of new 
plaintiffs, there having been a transfer, or 
devolution of interest from the original plaint- 
iff pendente life.” But that is not what has 
been asked for, І think the present appel- 
lants, having definitely elected to apply to 
have themselves added as co-plaintiffs, are 
not entitled now to turn roand and say that 
their application should be treated as an 
application under Order XXII, rule 10, Code 
of Civil Procedure. Im the result the present 
appeal fails and must be dismissed with costs, 
five gold móhuvs, 
Newesoonp, J.—I agree. f 
Appeal dismissed. 


MADRAS HIGH COURT. 
2 FULL BENCH. 
Second Civit Appeat No. 1366 or 1914. 

i April 5, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
A. T. RAGHAVA CHARIAR— DEFENDANT 
No. 1— APPELLANT 
VETSUS 
:O. А. SRINIVASA RAGHAVA CHARIAR 
— PLAINTIFF — RESPONDENT. 

Contract Act (IX of 1872), ss. 10, 1°, 64, 65 —Minor, 
mortgage to, whether void ~ Infants contracts and 
conveyances, nature and incidents of—Transfer of 
Property Act (IV of 1882). ss 6, 7—Specific Relief 
Act (I of 1877), вв. 85, 88 — T'rusts Act (II of 18 2). 

A mortgage executed in favour of a minor who 
has advanced the whole of the mortgage money is 


enforceable by him or by other persons on his 
behalf, [p 926, col, 2; р. 927, col, 1; р. 930, col. 1.] 


Navakoti Narayanan Chetty v. Loyalinga Chetty, 4 
Ind. Саз. 388: 38 M. 312; 19 M. L. J. 762; 7 M. L. Т, 
233, overrnlcd. 

Mohori Bibi v. Dharmodas Ghose, 30 C. 589; 
5 Bom. L. В. 421; 7 С. W, N. 441; 30 I. A. 114 (P. 0.); 
8 Sar. P. О. J. 374, explained. 

. Case-law reviewed and discussed. 

Per Wallis, C. J.—An ordinary mortgage, as 
defined in section 58, Transfer of Property Act, 
includes a transfer of specific, immoveable property 
for the purpose of securing payment of mone 
advanced or to be advanced by way of loan. If the 
money in whole or in part has not been advanced 
by the minor, there is, a failure of considera. 
tion to that extent. If, however, the money has 
been advanced by the minor by way of loan, 
the fact that the minor may havo had no power 
to transfer the mortgage money and may on that 
ground be entitled to recover it back, is not suffi. 
cient ground for holling that the transfer by the 
mortgagor to the minor by way of mortgage to 
secure thé repayment of the mortgage money should 
not be enforced against the mortgaged property 
according to the terms of the mortgage, if payment 
is fot made at the date mentioned in the mortgage, 
although the minor may not be entitled to sue the 
mortgagor on the personal covenant to pay, and the 
advance by reason of his incapacity to contract may 
not be strictly by way of loan. [p. 926, col, 2.] 

The general scheme of the Transfer of Property 
Act, as appears from the definition, is that miners 
may be transferees but not iransferors and the 
intention of the Legislature to except from this rule 
the most important classes of transfers by way of 
sale and mortgage is not sufficiently made ont, Dn. 
-927, col. 1.] 

Per Abdur Rahim, J.—An infant, being a person 
capable of holding property, can well be a mort. 
gagoe and the disabilities which attend the creation 
of a mortgage do not attach to the acceptance of a 
security. [p. 929, col 2.] 

The reasoning that because the contract of a 
minor has been held to be void and not voidable, 
and because a sale presupposes & contract both on 
the purt ofthe vendor and the vendee, the salo to a 
minor must bo void is erroneous, and ignores tho 
substantial distinction between a contract for a salo 
and a sale, viz that a sale effects a transfer of 
the property, while a mere contract for а sale does 
not. A transfer need not be founded on a contract 
atall. What, therefore, oie has primurily to look 
to in cases of sales or mortgages to infants, is the 
competence of the transferor to make the transfer, 
Where there has been a completed snle in favour 
of an infant, tho only question that might arise on 
his side is whether not being competent to transfer, 
he would not be entitled to recover the money which 
ho has paid to the vendor as consideration for the sale, 
He would be so entitled, though a Court of Equity 
will help him only on the condition that he restores 
the agre to the vendor. [p. 928, col. 2; p. 929, 
col 1. 

A mortgage in favour of a minor for money 
already advanced by him differs from a sale only in 
this, that in addition to a transfer by tho mortgagor 
ofan interest in immoveable property for purposes 
of security, there isa promise on his part to repay 
the loan. But as there is no question in such а case 
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ng to the validity either of any transfer or of any 
contract made by the infant, there is nothing that 
prevents a Court from upholding the transaction. 
It may be that an infant having advanced money on 
mortgage on certain terms, for instance, that he 
will not require repayment until a specified date, 
would still be at libery to repudiate the bargain, 
and to sue before the due date to recover his money 
in spite of the stipulation to the contrary. But that 
is because, the law considering him inéompetent to 
make a contract, the matter would stand on the 
footing thatthe mortgagee was in possossion of the 
infant's money without any title. [р. 929, col. 2.] 

Per Srinivasa Aiyangar, J.—There is nothing in the 
Indian Contract Act which prevents an infant from 
being а promisee, though, where he is incapable of 
assenting io a proposal by reason of tender age, 
there can, in fact, be no contract with him at all. 
On the other hand, the provisions in the Contract 
Act as regards minor partners and agents and in 
the Negotiable Instruments Act аз to minor drawers 
and indorsers suggest that the Indian Legislature 
recognised the capacity ofa minor to accept a 
promise. [p. 981, col. 2;p 932, col. Lj . 

In cases where consideration for a promise passes 
from a third party or when a competent considera. 
Ноа passes from a minor, the minor can enforce 
the promise. [p. 982, eol. 1.] 


Where ihe consideration for а promise is a 
transfer of property by the minor and the minor is 
wholly inconrpetent to transfer the property, there can 
be no consideration for the promise and the promise 
would be unenforceable. (p 932, col 1.] 

In cases where there is a general competency to 
contract or transfer property, but a particular mode 
is prohibited, a contract or transfer in the prohibit- 
ed modo may not be void. Гр. 936, col. 1 1 
© Section 7 of the ‘Transfer of Property Act does not 
in terms declare that a transfer by a person 
incapable of contracting is wholly void; nor does it 
prohibit it. The implication is that persons 
who are incapable of contracting are incapable of 
transferring. Ifthe section is construed as enacting 
that a transfer by an incompetent person is wholly 
void, it would lead to this result that a minor 
cannot even purchase anything for cash; and that 
every shop-keeper will have to deal with the public 
at his peril. [p. 982, col. 2] 

‘here is nothing in the provisions relating to the 
transfer of moveables in the Contract Act which 
prevents their being construed in the way in which 
the Infants’ Relief A has been construed in 

gland. [ p. 932, col, 2. 
m^ een where both the Contract and Transfer of 
Property Acts are in force, the two Acts should be 
read together and one is not bound to hold, in the 
absence of express language to that effect, that trans- 
fers by infants, at any rate, of moveables are abso. 
lutely void. These provisions after all were enacted 
for the benefit of incapacitated persons and need not 
be interpreted so as to enable an adult party to 
defeat or impair the obligation of his contract by his 
own act or to profi& by his own fraud. The incom. 
petency to transfer prevents tho minor being bound 
by it, That has been the law in England both before 
aud after the Infants’ Relief Act and the Sale of 
Goods Act. [p. 938, col. 1.4 


Аз regards transfers of immoveable property, in 
all cases where the transfer can only be made by 
an instrument in writing registered, & minor may 
not be able to make a transfer at all; for an instru- 
ment exeouted by a minor cannot be admitted to 
registration. [p. 988, cols. 1 &2.] 


An executory contract тау be void, but if it has 
been wholly performed by one or both of the 
parties and that results ina transfer by one party 
and a promise by the other orin mutual transfers, 
it does not follow that the transfer or transfers 
would also be void. Rules governing contracts are 
not always, and need not even generally be, the 
same as those governing conveyances, though capacity 
to contract is generally the limit of capacity to 
transfer. If there has been part performance by an 
incompetent promisor, he may be able to avoid 
futuro performance, bat may not be able to get 
back what he has paid or transferred by way of part 
performance. [p. 934, cols. 1 Ф 2.] 


The word ‘contract’ in sections 85 and 38 of the 
Specific Relief Act is used in the sense of both 
executed and executory contracts, i.e. transfers and 
promises, Though a promise by a minor may be 
void, a conveyance by a minor may not be void. [p. 
936, col. 2.] 

The provisions of the Transfer of Property Act and 
the Trusts Act make it clear that an infant can 
be a grantee, though he cannot ordinarily be a 
grantor. In cases where a minor makes a promise 
in consideration of a transfer or binds himself by 
obligations on account of the transfer, the trans- 
action would be void and the transfer may not take. 
effect. But а distinction must be drawn between 
cases of contractual liability which a minor agrees to 
undertake and obligations attached to the holding of 
property, z. е, obligations of a donee to pay Govern- 
ment revenue, public taxes and to discharge the 
donor's debts to the extent of the value of the pro- 
perty. These obligations donot prevent the vesting 
of the property in the minor by a transfer inter vivos 
any more than by inheritance or devise. These 
ccvenants or obligations are attached to the property 
and are not really considerations for the transfer. 
A transfer toa minor by way of a lease, he agreeing 
to pay rent or to perform any particular covenants 
which form an essential part of the transaction, may 
prevent the transfer from taking effect, Ina sale, 
gift or mortgage ordinarily, there  aró mo such 
essontial or consensual obligations. A mórtgage is 
only a conditional transfer and when the condition 
is fulfilled, as when the debt is discharged, the 
PUT xe-vests in the transferor, [p. 937, cols. 
1&2. 


Second appeal against the decree of the 
District Court, Chinglepnt, in Appeal. 
Suit No. 122 of 1912, dated the 13th October 
1918, preferred against that of the 
Court of the District Munsif, Chingleput, in 
Original Suit No. 746 of 1910. 


This second appeal coming on for hearing 
on the 1st February 1916, upon perusing the 
grounds of appeal, the jidgments and 
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decrees of the lower Appellate Court 
and the Court of first instance and the 
material papers in the suit, and upon 
hearing the arguments of Mr. Р. R. Gana- 
pathi Iyer, for the Appellant, and of 
Messrs. T. R. Ramachandra Aiyar and 
T. R. Krishnaswami Adyar, for the Re- 
pondent, the Court (Coutts Trotter and 
Seshagiri Aiyar, JJ.) made the following 


“ORDER OF REFERENCE TO A FULL. 
2 BENCH. 


Coumrs Trorrer, J.— This was а suit for 
the recovery of a sum of Rs. 1,100 and odd 
"due on a mortgage dated 23rd March 1908, 
which was executed by the Ist defendant in 
favour of a person called Rangasami 
Ayyangar. The moneys for which that 
mortgage was executed as security were 
wholly advanced to the mortgagor, but at 
the time the mortgage transaction took place 
Rangasami Ayyangar the mortgagee was, in 
fact, an infant. Rangasami Ayyangar sub- 
sequently became insolvent and his estate 
vested by an order of this Court in the 
Official Assignee, who transferred the interest 
of Rangasami Ayyangar under the mortgage 
to the plaintiff in this suit. 


The real question is whether the mortgage 
having been entered into with a minor, the 
plaintiff has a remedy. 


Now it is contended on behalf of the appel- 
lant that a mortgage transaction. with a 
minor is absolutely void and gives no rise to 
any rights on the transaction to any one; and 
for that position he relies upon the decision 
of the Privy Council in the case of Молот 
Bibee v. Dharmodas Ghose (1). There is no 
doubt that their Lordships of the Privy 
‘Council in that case said in terms that 
a contract with an infant, on the true 
construction of the Indian Contract Act, 
is void and they point out that the general 
current of decision in India had been that 
since the passing of the Act contracts with 
infants were voidable only and proceed to 
deal with that doctrine and their discussion. 
is summed up in these words: “The ques- 
tion whether a coutract-is void or voidable 
presupposes the existence of a contract within 


(1) 801. A. 114 (P. С.); 30 C. 539; 5 Bom. L. К. 
421; 7 О. W. N. 441; 8 Sar. P. С. d. 374. 


the meaning of the Act, and cannot arise in 
the case of an infant. Their Lordships are, 
therefore, of opinion that in the present 
ease there is notany such voidable contract 
as is dealt with in section 64.” In that case 
the question that arose was with regard to a 
contract which was sought to be enforced 
against a minor and a contract under which 
there were mutual and reciprocal obligations 
between the minor on the one hand and the 
other party to the contract on the other. 
It is said that, however wide the language 
used, nevertheless that case can be dis- 
tinguished from this, where the transaction 
із of such a nature or has reached such a 
stage that the whole of the consideration pur- 
porting to be received from the minor has 
been exeented and there remains no obliga- 
tion on his part to perform any outstanding 
part of the contract. But where on the con- 
trary the whole amount of the contract is 
received from the minor and has been accept- 
ed and enjoyed by the promisor and where 
all that remains is purely for the benefit of 
the minor, he should fulfil his part and 
complete his obligation; and in support of 
that, reference was made first of all toa case 
in Navakoti Narayana Chetty v. Loyalinga 
Chetty (2). That was a case where there 
had been a sale in favour of a minor and the 
decision was that as a sale necessarily involy- 
ed the idea of a cortract at its very founda- 
tion, the contract of sale, though it was in 
favour of the mincr, was not merely voidable 
at his option but it was void. But in the 
course of the judgment Mr. Justice Krishna- 
swami Aiyar throws out a suggestion that 
although a sale might be invalid in favour 
of a minor apparently on the ground that it 
necessarily involves reciprocal promises, past 
or present, yet that might not hold good 
of a mortgage and that itis possible to hold 
in law that a mortgage in favour of a minor 
where all the mortgage moneys had been 
advanced might be good. To quote the 
learned Judge’s exact words, "1t may be that 
the execution of a mortgage does not always 
require a reciprocal promise past or present 
on the part-of the mortgagee. When there 
ig no such promise, it may well be that a 
mortgage by a person competent to contract 


(2) 4Ind.Cas. 383; 33 M.312;19 M. L. J. 752; 7 
M. L. T. 238, i 
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in favour of a minor is valid.” That, of 
course, is an obiter dicium and I confess, 
speaking for myself, I feel very great 
difficulty in saying that it is possible, on 
sound reasons, to distinguish between the 
case of a mortgage and the case of a sale. 
But there are the observations of the learned 
Judge. Ina later ease in Rungarazu Sathru- 
razu v. Maddura Basappa (3), & Bench of this 
Court, of which one of the learned Judges 
who decided the casein Narakotid Narayana 
Chetty у. Loyalinga Chet (2), Mr. Justice 
Benson, was a member, had before them 
the case of a promissory note executed in 
favour of a minor who sued upon it, and 
they held there that the note was not 
void but only voidable provided that the 
minor had not subjected himself to a 
detriment by accepting the note and so 
incurring a liability upon it. 

In that ease the decision in Молот 
Bibee v. Dharmodas Ghose (1) was relied 
upon, and that case is distinguishable 
because there all that the minor had to 
do was done. and all that remained for 
him was to sue to enforee the executory 
part of the consideration in his favour, 
That alone remained. We are informed 
that that decision has been followed 
in an unreperted case, Second Appeal No. 
1601 cf 1918, decided by two other Judges 
of this Court. There is no authority 
other than Navakoit Narayana (Chetty v. 
Loyalinga Chetty (2), which has ever 
definitely laid down that a minor cannot sue 
to enforce the “benefit of the contract 
where his part is wholly performed or 
that the contract is wholly void when it 
has reached that stage. 

In the present state of the authorities 
we think it desirable to refer this question, 
wkich is obviously one of great importance, 
to the decision of a Full Bench. The 
question that we refer is this:— Whether 
a mortgage executed in favour of a minor 
who has advanced the : whole `of the 
mortgage money is enforceable by him or 
by any other person on his behalf. 

SESBAGIRI Aryar, J.—I agree.[ am unable 
to say that there is any real distinstion 


(8) 18 Ind. Cas. 668; 24 M. L, J. 363; (19:3) M. W. 
N. 415; 13 M. L. T. 325, 


between cases of mortgages and of sales 
by minors, If the principle on which a 
mortgage should be enforced by a minor is 
that he has performed his part of the 
contract by paying the consideration money, 
the same principle would apply to cases 
of sales where the money had been paid 
by the minor before taking the conveyanee 
in his name. It may be different where 
under the Transfer of Property Act, by а 
mere execution of a document, title is 
claimed by the minor. Even here the minor 
must be deemed to have done all that it 
was possible for him to do, except in 
paying the money and consequently he would 
be entitled to enforce the sale although 
the other vendor will be entitled to get 
the purchase-money from him. Apparently 
there are decisions in other Courts where 
it has been held that a conveyance in favour 
of a minor would be invalid, Mr. Ganapathi 
Aiyar quoted Muhammad Obaid Ullah Khan 
v. Mohammad [brahim Ali Khan (á), where 
the Allahabad High Court has held that a 
sale in favour of a minor is invalid. 
There is no Privy Council decision which 
holds that a benefit which has been secured 
to a minor under a sale or mortgage can- 
not be enforced by him. In my opinion 
the decision in Mohori Bibee v. Dharmodas 
Ghose (1) must be confined to cases where 
a minor is charged with obligations and 
the other contracting party seeks to enforce 
that obligation against the minor. The 
decision in Runyorazu — Sothrurazu x 
Maddura Basoppa (8) has been sought 
to be distinguished by Mr Ganapathi 
Aiyar on the ground that under 
sections 26 and 27 of the Negotiable In- 
struments Act it is open to a minor to enforce 
payment of the money which he has advanced 
on a promissory note, I am unable to agree 
with him in his construction of sections 
26 and 27 of the Nogotiable Instruments 
Act. The learned Judges in Rungarazu 
Bathrurazu v. Maddura Basappa (3) held 


that a pro-note executed in favour of 
a minor is not void and сап be 
enforced by him. The same principle 


applies to sales and mortgages. As all 
the Courts in this Presidency have apparent- 
ly accepted the position that a sale 


(4) 10 Ind. Cas. 906. 
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stands upon a different footing from a 
mortgage, it is desirable that the matter 
should be referred for the opinion of a 
Full Bench. For these reasons I agree 
with my learned brother that the question 
which he has proposed should be referred to 
a Fall Bench. 

This second appeal coming on for hearing 
on the 23rd and 24th February 1916, upon 
perusing the grounds ofappeal, the judgments 
and decrees of the lower Appellate Court and 
the Court of first instance, the Order of Re- 
ference to a Full Banch and the material 
papers in the snit, and upon hearing the 
arguments of Mr. P.` R. Ganapathi Aiyar, 
for the Appellant, and of Mr. T. R. 
Ramachandra Аат and Mr. T. R. 
Arishnaswami Atyar, for the Respond- 
ent, and the case having stood over for 
consideration till this day, the Court express- 
ed the following 

OPINION. 


Wants, О. J.— The question referred to 
us is whether а mortgage executed in favour 
of a minor who has advanced the whole 
of the mortgage money is enforceable by 
him or by any other person on his behalf. 
In eonsidering this questicn the starting 
point is the decision of their Lordships of 
the Privy Council in Mohori Bibee v. Dhar- 
modas Ghose (1) which decided, so far as 
is material for the present case, that a mort- 
gage by a minor was void. A mortgage 
is a transfer of property and their Lord- 
ships pointed out that under section 7 of 
the Transfer of Property Act persons com- 
petent to contract are competent to 
transfer property, and went on to 
show that under the Contract Act a minor 
was not competent to contract. They, there- 
fore, as I understand, held that the transfer 
by the minor was bad, and went on to 
hold with reference to certain other con- 
tertions which were raised that, as un infant 
was not . competent to contract, 
question whether the contract was 
void or voidable could not arisein the case 
of ап infant. The earlier decision of the 
House cf Lords in Thurstan v. Nottingham 
Permanent Benefit Building Society (5) was 


(5) (1903) A. C. 6; 72 T. J. Ch. 134 87 
-61 W. R. 278; 67 J. P. 129; 19 T L, R. 64. 


L. T. 529; 


ihe. 


practically to the same effect. In a later 
casein “ir Sarwarjan v. F'akhruddin Maho- 
med Chowdhurt (6), their Lordships held that 
it was not competent to the guardian of a 
minor or the manager of his estate to bind 
the minor or his estate by a contract for 
the sale of immoveable property and that 
in the absence of mutuality the contract 
could not be enforced on behalf of the 
minor. These decisions do not, in my opinion, 
affect the question arising in the present 
ease, whether a transfer by way of mort- 
gage in favour of a minor is enforceable. 
Under section 6 of the Transfer of Property 
Act property may be transferred to a minor, 
as he is not ‘a person legally disqualified to 
be transferee” within the meaning of sub- 
section (A) of thatsection. It is quite clear 
that a transfer of full ownership or of a mort- 
gage interest in immoveable property may be 
made by way of gift in favour of a 
minor just as a minor may inherit specific 
immoveable property or an interest in it 
by way of mortgage. The question then is, 
whether it makes any difference that the 
transfer in favour of the minor by way 
of sale or mortgage is made in consideration 
of a price paid or a loan advanced by the 
minor. No donbt according to their Lord- 
ships’ decision in such a case the minor 
could not bind himself by contract to pay 
the price or advance the mortgage mcney; 
but, when he has done so and the vendor 
or mortgagor has executed a registered con- 
veyance in his favour, is there any reason 
why the transfer in his favour should not 
take effect? It has been held by a Bench 
of this Court in Navakoti Narayana Ohetty v. 
Loyalinga Ohetty (2) thatin sucha case a 
transfer by way of a sale is void on the 
authority of Mohorz Bibee v.  Dharmodas 
Ghose (1). This conelusion has been dissent- 
ed from in Munni Koer v. Modan Gopal 
(7) and does not, in my opinion, follow 
from the decision in Wahort Bibee v. 
Dharmodas Ghose (1) on the authority of 
which it is based. The learned Judges 
proceed on the view that the sale would 
be preceded by an agreement not amounting 


13 Ind. Cas. 381; 39 C. 232, 16 C. W. N. 74; 21 
‚1. 1156; 11 M. L. T. & (1912) M. W. N. 22; 15 
. dJ. 69; 14 Bom. L. R, 5,9 A. L. J. 88; 39 I. A. 1, 
31 Iud, Cus. 792; 18 A, L. J, 1084; 35 A. 62, 
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to а contract by the minor to рау the 
price, and this would, no doubt, generally 
be so, but not necessarily as the agreement 
might merely be that if the minor paid the 
price before a certain date the vendor would 
convey to him and there might be no under- 
taking on the part of the minor to pay 
the price. But, assuming that there was 
an agreement not amounting to a contract 


by. the minor to pay the price and that _ 


he has paid it and thatthe vendor has execut- 
ed a conveyance in his favour, I am 
unable to see why the property should 
not pass to the minor under the transfer. 
There is a transfer of ownership in exchange 
for a price, and consequently a sale within 
the meaning of section 54 of the Transfer 
of Property Act, and inthe absence of a 
contract to the contrary certain statutory 
obligations are imposed on the vendee. 
Section 55 (5) (a) imposes a duty of dis- 
closure, breach of which may give the vendor 
a right to relief, (6) payment of the price 
' js a duty which has been complied with 
eu-hypothesi ; (c) and (d) are mere incidents 
of ownership which passed by the transfer, 
‘and apply in the case of gift аз much as in 
the case of sale. 

The provision of law which renders minors 
ineompetent to bind themselves by contract 
was enacted in their favour and for their 
protection, and, it would be a strange con- 
sequence of this legislation if they are to take 
nothing under transfers in consideration of 
which they have parted with their money. 
This precise question cannot arise in England 
where a purchase by a minor of immoveable 
property is voidable by him on attaining 
majority but not void ab ¢nitio, as it is 
only the contracts specified in the Infants’ 
Relief Act which are void. However, even 
in the case of a contract which was void 
under the Infants’ Relief Act, Lord Coleridge, 
C. J., and Bowen, L. J., held that a reason- 
able construction must be put upon the 
Statute, and that when an infant had paid for 
something uuder & void contract and had used 
or consumed it, it would be contrary to 
natural justice that he should recover back 
the money which he had paid on the ground 
that the contract was void. Valentini v. 
Салай (8). I do not think this decision is 

(8) (1890) 24 Q. B. D. 166; 59 L, J. Q. B. 74; 61 L. 
T, 731; 38 W.R, 331; 54 J. P. 295. 


inconsistent with Thurston v. Nottingham 
Permanent Benefit Building Society (5), which 
decided, as I understand it, that the mort- 
gage given by the minor as security for 
a void contract entered into by him was 
also void. Applying the same reasoning 
to the present case it would be’ even 
more opposed to natural justice to allow the 
transferor to a minor by way of sale or 
mortgage to question the transfer for which 
full consideration has been paid to him. 
In that case it was the minor who sought to 
take advantage inan unconscionable manner 
ofthe Act which had been passed for the 
benefit of minors. There is ever less reason 
for allowing a vendor to à minor to take ad- 
vantage of the minor's statutory inability 
to contract which was imposed for his protec- 
tion, in order to avoid a transfer into which 
he entered with his eyes open. 


I am, therefore, of opinion that Navakots 
Narayana Ohetty v. Loyalinga Chetty (2) was 
wrongly decided and thata transfer to a 
minor by way of sale is good,and I-see no 
reason for holding otherwise in the case of 
mortgage. An ordinary mortgage, as defined 
in section 58, Transfer of Property Act, 
ineludes a transfer of specific immoveable 
property for the purpose of securing pay- 
ment of money advanced or to be advanced 
by way of loan. Ifthe money in whole or 
in part has not been advanced by the minor, 
there is, of course, a failure of consideration to 
that extent. If, however, the money has been 
advanced by the minor by way of loan, I 
do not think thatthe fact that the minor 
may have bad no power to transfer the 
mortgage money and may оп that ground 
be entitled to recover it back, is sufficient 
ground for holding that the transfer by 
the mortgagor to the minor by way of 
mortgage to secure the re-payment of the 
mortgage money. should not be enforced 
against the mortgaged property according 


. to the terms of the mortgage, if payment 


is not made at the date. mentioned in the 
mortgage, although the minor may not be 
entitled to sue the mortgagor on the 
personal covenant to pay, and the advance 
by reason of his, incapacity to contract may 
not be strictly by way of loan. 

It is, I think, clear that before the passing 
of these connected Acts, the Contract. Act and 
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the Transfer of Property Act, transfers by 
way of sale and mortgage in favour of 
minors were not void, and I think that if 
it had been intended to make them absolutely 
void and of noeffect this would have been 
done by clear and unambiguous words. On 
the contrary the general scheme of the 
Transfer of Property Act, as appears from 
the definition, ie that minors may bé trans- 
ferees but not transferors, and I do not think 
the intention of the Legislature to except 
from this rule the most important classes of 
transfers by way of sale and mortgage is 
suffieiently made out. 

In Ayers v. South Australian Banking 
Company (9) their Lordships of the Judicial 
Committee were reluctant to construe the 
Statute in question as preventing the pro- 
perty passing to the person to whom an 
instrument otherwise valid profassed to pass 
it. I think we should show the same reluct- 
ance in the present case. 

I would answer the referénce accordingly. 


ABDUR Канім, J.—I would answer in the 
affirmative the question referred to us, name- 
ly, whether a mortgage executed in favour 
of a minor who has advanced the whole of 
the mortgage money is enforceable by him 
or by any other person on his behalf. I 
find nothing in the judgment of the Privy 
Council in Mohori Bibee v. Dharmodas Ghose 
(1), in which the plaintiff succeeded in 
obtaining a decree cancelling a mortgage 
executed by him during minority, which 
militates against this view. What was ruled 
in that case was that an infant being incom- 
petent to contract (section 11 of the Contract 
Act), a contract or agreement purported 
to be made by him should be treated as if 
it did not exist and that the question whe- 
ther а contract is voidable or void, within 
the meaning of sections 64 and 65 of the 
Contract Act did not arise in the case of an 
infant. They laid down that.a mortgage 
by a minor who is incapable of making a 
transfer, not only did not bind him as to 
which no question was or conld have been 


raised, but that the mortgagee could not: 


recover, by virtue of section 64 or 65 which 
presupposes the existence of a contract or an 
agreement, the money which he had ad- 


(9) (1871) ЗР, C. 648; 7 Moore P. C. (N, s.) 482; 40 
L, J. P. C, 22; 19 W. R, 560; 17 E. В. 163. 


These sections require 
the party who has received any benefit, 
either under a contract voidable at the 
option of the party rescinding it or under 
an agreement which is discovered to be or 
has become void, to restore such benefit to 
the person from whom he received it. 

In this case, does the question referred 
to us involve the enforcing of any contract 
made by the minor ? In my opinion, it does 
not. The agreement sought to be enforced 
is the promise of the mortgagor who is of 
fullage to repay the money advanced to 
him, accompanied with a transfer of his 
interest in certain specific immoveable pro- 
perty for the purpose of securing the repay- 
ment of the amount. The infant has 
already advanced the money which formed 
the consideration for the promise of the 
mortgagor and there is no question to he 
considered of enforcing any promise on the 
part of the infant. Itis probable that an 
analysis of the transaction would show that 
the minor made the advance in pursuance 
of a promise, express or implied; but as he 
has performed his part, nothing remains to 
be done by him. It is, however, argued 
that a promise involves a proposal on one 
side and acceptance on the other, and both 
the promisor, that is, the person making the 
proposal, and the promisee, that is, the person 
accepting it, must have attained majority. 
Reliance is placed for this purpose on sections 
10 and 11 of the Contract Act, but these 
sections speak of persons competent to 
contract—the word “ parties" in section 10 
is used, there can be no doubt, in the 
sense of “ persons” which is the word used 
in section ll—and that, according to the 
definitions of “ contract” and“ agreement,” 
undoubtedly means persons making the pro- 
mise sought to be ‘enforced. No doubt a 
proposal may be of a character that its 
acceptance would involve a promise on the 
part of the acceptor todo something. For 
instance A proposes to sella house to B for 
Rs. 10,600. Here if B accepts the proposal, 
it means that he promises to pay Rs. 10,000 
to A, in addition to assenting to the transfer 
of the house to himself by А. Supposing B has, 
paid the price and A has not conveyed the 
house to him. The promise or agreement to 
be enferced in such a case would be that of 
A, A proposal may, however, be such that 
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its acceptance does uot involve any promise 
on the part of the acceptor. This is clearly 
illustrated in section 25, which mentions 
certain classes of agreement which would not 
be void even though made without considera- 
tion, Both clauses 1 and 2of that section 
furnish clear examples of a contract where the 
person to whom the promise is made has to do 
nothing but assent tothe proposal. Could 
it be said that infants are excluded from 
the benefit of these clauses, so that an 
agreement made by a registered writing on 
account of natural love and affection would 
not be binding if the near relation in whose 
favour it is made happened to be a minor or 
that the promise to compensate a minor who 
has voluntarily done something for the pro- 
misor would be invalid, though a similar 
promise would be enforceable if made toa 
person of full age? Such a proposition, 
unless there was strong and clear authority 
to support if, would be prima facie unten- 
able and I am not aware of any such 
authority. АП that the infant bas to doin 
these cases isto signify his assent to the 
proposal, which under the Contract Act is 
the definition of ‘acceptance.’ In cases, 
therefore, covered by section 25 where there 
is an agreement in favour of a minor without 
any consideration and so also in cases 
where the consideration for an agreement 
was the undertaking by a minor todo some- 
thing and he has already carried out that 
undertaking, there is no question of any 
agreement or contract on the part of the 
minor being enforced. It may be that if an 
infant is of an age when he is unable to 
understand the meaning of a proposal made 
to him, the law will not regard his assent to 
it as a valid acceptance. ButI am nct aware 
of any general proposition that an infant is 
incapable of performing any juristic act 
whatever, even ifhe is of sufficient age to 
understand the meaning and scope of the 
act, An infant is capable of acquiring 
property by gift, which the law requires 
must be accepted. It was indeed contended 
by Mr. Ganapathi Aiyar that acceptance 
of a gift by a minor is not valid. 
-There is, however, no warrant for such 
a proposition. Section 127 of the Transfer 
of Property Act shows that a donee who is not 
competent to contrac-—an infant is within 
that eategory—-eau uccept a gift even of pro- 
perty burdened with an obligation though be 


will uot be bound by the acceptance, and 
can repudiate it when he becomes competent 
to contract [Subramanian Ayyar v. Kitha 
Lakshmi (10)]. Then, an infant may be 
admitted to the benefits of a partnership 
though he cannot be made personally 
liable for any obligation of the firm (section 
247 of the Contract Aot). Similarly a 
minor may accept a trust and can be a 
trustee though he cannot execute a trust 
involving the exercise of discretion (section 
10 of the Indian Trusts Act), AM this 
indicates that what is meant by the proposition 
that ап infant is ineompetent to contract 
ov that his contract is void ig that the 
law will not enforce any contractual obliga- 
tion of an infant. 

As for the infant’s legal position with 
reference to transfers of property, he 19 
undoubtedly capable of holding property 
and can acquire property not only by 
inheritanee or bequest but also hy gift. 
Section 7 of the Transfer of Property Act 
lays down generally that a person competent 
to contract may make a transfer, but that 
Act nowhere says that a person cannot be a 
transferee of property unless he is competent 
to contract. st has, however, been held in 
Navakott Narayana Chetty v. Loyalinga 
Ohetty (2) by Benson and Krishnaswami 
Aiyar, JJ., that a transfer by way of sale 
in favour of a minor is void, while the 
Allahabad High Court holds a different view 
[See Munni Koer v. Madan Gopal (7)]. 
` Mr. Justice Krishnaswami Aiyar who discuss- 
ed the matter at some length in the Madras 
case seemed to think that the proposition 
laid down hy him logically followed from 
the ruling of the Privy Council in Moher? 
Bibee v. Dharmodas Ghose ( ). The gist 
of his reasoning seemsto be that аз a con- 
tract of a minor has been held to be void 
and not voidable and asa sale presupposes 
a contract on the part both of the vendor 
and the vendee, the sale to a minor 
must be void. But this really ignores 
the substantial. distinction between a con- 
tract for a gale, and a sale, wz, that a 
sale effects a transfer of the property, while 
& mere contract for a sale does not. A 


(10) 20 XL. 147; 7 Ind, Dée. (х.з) 102, 
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transfer need not be founded on a contract 
at all. What, therefore, we have primarily 
to look to in cases like this is the competence 
of the transferor to make the transfer, 
Where there has been a completed sale. in 
favour of an infant the only question that 
might arise on bis side is, whether not 
being competent to transfer, he would not 
be entitled to recover the money which he 
has paid to the vendor as consideration for 
the sale. Ithink he would -be so entitled, 
though the Court of Equity will help him 
only on the condition that he restores the 
Property to the vendor. The result, no 
doubt, would be that if an infant chooses to 
avoid a sale in his favour the transaction 
will be treated as void ad initio, This seems 
to be strictly deducible from the combined 
provisions of the Transfer of Property Act 
and the Contract Act, bearing on the subject. 
16 isalso in accordance with the English 
Law on the pointas summarised in Halsbury’s 
Laws of England (Volume XVII, pages 75, 
76). It is stated there “the acquisition of 
property being generally beneficial, an 
infant can take property, both real and 
persona], in any manner whatever, either 
by descent, intestacy or Will, or by purchase 
or gift or other assurance inter vivos, 
except where it is necessarily prejudicial to 
do so” (paragraph 200). “A purchase of pro- 
perty, or the acceptance of a gift of pro- 
perty, byan infantis voidable by him... 
^0; but in the meantime the property is 
vested in him. If he avoids it after 
attaining full age, the purchase or gift 
is void ab initis, and the property re-vests 
in the vendor or donor” (paragraph 201). 
-The disability of an infant to make a contract 
or to transfer property is intended for his 
protection, and there is nothing in reason 
why the other party to the bargain who 
was fully competent in these respects 


Р should be permitted to repudiate it. If the 


law were otherwise, a very numerous class 
of infants engaged ia profitable employ- 
ments will be seriously affected and an 
element of uncertainty would be introduced 
into many dealings hitherto regarded as 
unimpeachable, There are cases, however, 
in which the question of mutuality arises 
and . these stand on a different ` footing. 
For instance, if an lufant seeks to enforbe 
a contract for sale of immoveable property, 
the Court of -Equity will refuse to grant 


59 


specific performance, as it could not enforce 
any engagemententered into by the minor 
and there would thus be a want of 
mutuality [Mir -Sarwarjan v, Fakhruddin 
Mahomed Chowdhuri (3)]. I am, therefore, 
of opinion that the decision in Navakoti 
Naryana Chetty v. Loyalinga Ohetty (2) is 
wrong, in so faras it lays down that a 
purchase by a minor is void and can be 
set aside at the iustance of the vendor or 
objected to by third parties. 


The mortgage in favour of a minor for 
money already advanced by him differs 
from а sale only in this, that in addition 
to a transfer by the mortgagor of an 
interest in immoveable property for purposes 
of security, there is a promise on his pari 
to repay the loan. But as there is no 
question in such a ease as to the validity 
either of any transfer or of any contract 
made by the infant there is nothing that 
prevents the Court from upholding the 
transaction. It may be that ап infant 
having advanced money сп mortgage on 
certain terms, for instance, that he will 
not require repayment until a specified date, 
would stil be at liberty to repudiate the 
bargain, and to sue before the due date 
to recover his money in spite of the stipula- 
tion to the contrary. But that is, because 
the law considering him incompetent to 
make a contract the matter would stand 
on the footing that the mortgagee was in 
possession of the infant’s money withoat 
any title. Among writers of text books 
Dr. Rash Behar: Ghose, the learned author 
of the Law of Mortgages in India, states 
the law correctly when he says (page 195) 
that aninfant, being a person capable of 
holding property, can well be a mortgagee 
and-that the disabilities which attend the 
creation of a mortgage do nob attach to 
the acceptance of asecurity. In America 
also the law seems to be that an infant can 
take a mortgage (See Jones on Mortgages, 
Article 131). 


SRINIVASA AlYANGAR,J.— Whether a mort- 
gage executed in favour of a minor who has 
advanced the whole of the mortgage money 
is enforceable by him or by another person 
on his behalf” is the question referred to us 
for determination. The question is one of 
considerable importance ani diflizulty and I 
have come to the conclusion, thongh no 
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without hesitation, that it must be answered 
in the affirmative. . 
A-^mortgage transaction, according to the 
definition in the -Transfer of Property 
Act, imports the existence of a loan or 
debt, or an engagement which may give 
rise to a pecuniary liability, and a transfer 
of an interest in specific immoveable property 
to secure the repayment of the debt or the 
performance of the engagement. Unless, 
therefore, there is a binding promise to 
pay money either personally or out of the 
property of the person bound, there eannot 
be any mortgage аё all. It is unnecessary 
to deal with statutory penalties, liens or 
judgment-debts which may be recoverable 
as debts; for we are concerned only with 
consensual obligations. A debt has been 
: defined as “a sum of money due by certain 
. and express agreement:  Bouvier's Law 
Dictionary, Volume I, page 786, citing 3 
- Blackstone, page 154. That there must be 
an enforceable promise to pay, is clearly 
brought out in Thurstan v. Notlingham 
Permanent Benefit Building Society (5). 
There an infant contracted a loan, and 
granted a mortgage on her land and 
spent the money in building on it. By 
the Infants’ Relief Act, her contract was 
void. A transfer of property by her at 
any rate of immoveables was not affected 
by the Act, She sued for the cancellation 
of the mortgage and the return of her 
land, The House of Lords held that she 
was entitled to recover without returning 
_ the money, for in law there was no debt 
and the mortgage, therefore, could nut take 
effect. Seealso Fergusson v, Norman (11). 
In the case of a simple mortgage (as in 
this case), it is also necessary that the 
mortgagor should bind himself personally 
to pay the debt. Different modes of 
enforcing the security are prescribed by 
the Transfer of Property Act, and the 
only mode by which- a simple mortgagee 
can enforce the security is by bringing 
the property to sale through Court. In 
the absence of`an enforceable promise to 
pay personally, the transaction, though in 
form a simple mortgage, would not really 
be one, and the mortgagee cannot in any 
manner avail himself of the so-called 
security. He is not likely to obtain any 
(11) (1888) 5 Bing. (N. c.) 76; 6 Scott 704; 1 Arn. 
r qu J, G. P. 3; 3 Jur. 10; 132 E. R. 1084; £0 
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benefit by calling his mortgage ап anomalous 
mortgage as defined by section 98 сї 
the Transfer of Property Act; for without 
a contract, express or implied, giving a right 
of sale to the mortgagee, there is no means 
of enforcing the so-called security; nor is it 
any more use in calling the transaction a 
charge, for even then, there must be an 
obligation to pay money. It is only after 
the mortgage money has become payable, 
that is, under the terms of the contract, 
that, the security can be enforced. 
Section 67 of the Transfer of Property Act. 
The first question, therefore, for considera- 
tion is whether in law there can be a 
contractual obligation in favour of a minor, 
as without such an obligation the handing: 
over of a sum of money by a minor to 
another person cannot result in a loan or 
debt. This depends upon an examination of 
the relevant sections of the Indian Contract 
Act. The starfing point for discussion is 
the decision of the Privy Council in Mohort 
Bibee v. Dharmodes Ghose (1), which definite- 
ly settled that an infant cannot bind himself 
by a promise; but whether the converse fol- 
lows is the question. A promise in law 
or ап enforceable promise is а contract as 
defined by the Contract Act. A promise 
to be enforceable, that is, in order that it 
may become a contract, should, except in 
the cases provided for by section 25 of the 
Act, be supported by lawful consideration; 
if it is, the promise isan enforceable pro- 
mise, that is, it becomes a.contraet, Ifthe 
consideration is an executed, or past con- 
sideration, (to a limited extent past con: 
sideration under the Indian Contract Act 
is sufficient consideration), the contract is an 
unilateral contract. It is, no doubt, true that 
in every contraét, even in unilateral contracts, 
there must be two parties, and there must be 
an assent or agreement of the minds of 
both the parties. This follows from the very 
definition of a promise as accepted proposal. 
As has been well said in unilateral contracts, 
“only one of the parties is under a legal 
obligation. The contract is, therefore, one- 
sided, though the consent of both parties 
is ešsential” (Strect’s Foundations of 
Liability, Volume 2, page 53). Though it is 
necessary that there should be at least two 
parties to a contract, whether unilateral 
or bilateral, and though there , must .be 
the assent or agreement of both parties 
to the contract, it is not necessary 
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that .both parties should be competent to 
contract, that is, should have the capacity 
to make binding promises. That, I 
think, is not required by section 10 of 
the Act. Section 10 provides for both uni- 
lateral and bilateral contracts and the words 
‘the ‘free consent of the parties competent 
to ‘contract’ should be taken distributively. If 
ihe words ' 'promises" and “every set of 
promises forming the consideration for 
each other" are substituted for the word 
‘agreement’ in section 10, the meaning 
becomes quite clear; and as I shall show 
presently, there is nothing in the Act to 
prevent. an infant from being the promisee. 
It is no doubt true that if the infant is in- 
capable by reason of tender age of assenting 
to a proposal, there can in fact be по con- 
tract at all. 
Contract, Volume I, page 340, “an infant, 
using the word in its common meaning, 
that of a child who had not left its mother’s 
arms, cannot make а contract in fact.” The 
question, then, whether a minor who has 
assented to a prcposal and has, therefore, 
become а promisee, is entitled to enforce 
the promise, depends upon the question 
whether the promise is supported by con- 
sideration. This rule would equally apply to 
mutual promises., ‘Consideration’, as defined 
by the Contract Act, may consist in an act or 
forbearance or a promise to do or forbear 
on the part of the рготізее or of a third 
person, This definition to some extent 
differs from the doctrine of consideration 
in the English Law, but I do not pause 
here to consider the different theories of 
sonsideration which has been the subject 
of subtle and learned discussion among 
eminent jurists like Professors Ames, 
Langdell, Williston and Sir Frederic Pollock. 
Most. of the difficulty is met here by the 
positive provisions of the Contract Act. 
Taking first cases where consideration 
moves from a third party, there can scarcely 
be any doubt that a promise made to a minor 
by an adult would be enforceable by him. I£ 
for example a father gives consideration 
and requires the promisor to pay money or 
do some other thing for the benefit of his 
mihor Son, the minor son ean enforce that 
promise. It is really a purchase of an 
obligation by the father for the benefit .of 
the son and in ‘no. way differs from. the 
purchase of property for his benefit. In 


As pointed ont in Parsons on ' 


such a case whether the promise is made 
or property transferred to the minor 
himself or to somebody else on his behalf, 
makes no difference. In cases where the 
consideration moves from the minor himself, 
unless there is-any provision of law which 
precludes a minor from giving considera- 
tion, there can be no question that there 
can bea lawful consideration for the pro- 
mise. If for example the minor at the 
request of the promisor does some service 
or refrains from doing any act, whether it 
is of value or not, that would be sufficient 
consideration for the promise, and there is 
nothing, so far as І can see, to prevent 


. the minor from enforcing the contract. 


Again in the exceptional cases coming 
under section 25, inasmuch as there need be 
no consideration for an enforceable promise, 
the minor can, as pointed out by Abdur 
Rahim, J., enforce that promise. Where the 
consideration for the promise of the adult 
is a promise by the minor, inasmuch as the 
minor cannot make a promise enforceable in 
law, the consideration necessarily fails, 
and the promise of the adult does not, there- 
fore, become a contract; asa learned writer 
says: “The promise of infants shon]d never 
have been held to be promises in law or to 
constitutea consideration foranother promise.” 
If, however, at the time when the promise ` 
of the-adult is sought to be enforced by the 
minor, the minor has performed his promise 
and that performance has been accepted by 
the adult, I should hold that the minor can 
enforce the promise. Although the adult 
promisor is not bound to perform his 
promise and may decline to accept perform- 
ance of the minor’s promise (which is the’ 
result of the agreement being void), and’ 
although the adult promisor if he had 
performed his promise may decline to accept 
performance of the minor’s promise and 
seek to get back what he has given 
(so long at least as the infantis in possession 
of it), if the adulé promisor does accept 
performance, [do not see why that should 
not form а sufficient consideration for his 
promise. By the acceptance of ‘performance 
by the infant, he may be taken to have 
renewed his promise; that is, although the 
original bilateral engagement was void, the 
accepted performance may, and, I think, does, 
give rise to an unilateral contract. There is 
nothing, therefore, in the Contract Act which 
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prevents an infant from being a promises; оп 
the other hand the provisions contained in 
the Act as regards minor partners, minor 
agents, and in the Negotiable Instruments 
Act as to minor drawers and indorsers 
suggest that the Indian Legislature recognised 
the capacity of the minor to accept a promise. 
I, therefore, think it clear that in cases where 
consideration passes from a third party, or 
when a competent consideration passes from 
the minor, the minor can enforce the promise 
of an adult promisor. 

Where, however, the consideraticn for. the 
promise is а transfer of property by the 
minor, and if a minor is wholly incompetent 
to transfer property, there can be no consider- 
ation for the promise, and the promise would 
beunenforceable. Section? of the Transfer 
of Property Act makes capacity to contract the 
limit of the capacity to transfer; the section 
applies to property in general and cash would 
be property for this purpose, though no doubt 
inthe matter of reclaim there may be a 
difference (see section 8, last paragraph, 
and section 118 of the Transfer of Property 
Aet). Ifasin this case the minor made a 
loan to the defendant in exchange for his 
promise to pay, and if the title to the money 
did not pass to the defendant, is there any 
consideration for the promise? I£ instead of 
money we assume that it was immoveable 
property which was transferred, the matter 
becomes plainer. Iiis possible to hold that, 
if a person sus juris knowing that he is 
taking money or property from a minor, 
which he is incapable of transferring, chooses 
to make a promise, there was considera- 
tion for that promise in the mere act of the 
infant executing a document or delivering 
property. This, however, is scarcely likely to 
be the bargain, as it may enable the minor 
to recover back the property which he pur- 
ported to transfer and yet hold the other 
party to his promise. If, however, the position 


is that so long as the possession of the property . 


transferred is not resumed by the minor, 
and so long as the promisor has the berefit 
of the enjoyment of the property transferred, 
he is bound to perform his promise, even 
then the same difficnliy might arise. 

Is thena transfer bya minor wholly void 
and a nullity as a minors promise is, as now 
settled by the decision of the Jadicial Com- 
mittee?; for if an infant is wholly incom- 
petent to transfer property he dan pass no litle 


to the other, in which case there will be no 
consideration for the promise to repay and 
the relation of debtor and creditor could not 
arise. The fact that the minor may recover his 
money in an action in tort would not make 
any difference, 

Is it possible to distinguish moveables 
from immoveables, at any rate cash which 
passes by delivery and which is not capable 
of being recovered in specie, and hold that 
if cash is paid by a-minor the property 
sufficiently passes to the promisor so as to dis- 
able the minor from getting back his money, 
at any rate so long as he had the quid pro quo 
for it? . 

The answer to these questions depends 
on а correct interpretation of' section 7 of the 
Transfer of Property Act. The section,’ it 
will be seen, does not in terms declare that 
a transfer by a person incapable of contract- 
ing is wholly void; nor does it prohibit it. 
The implication, of course, is that persons who 
are incapable of contracting are incapable of 
transferring. If the section is construed as 
enacting that a transfer by an incompetent 
person is wholly void, it would lead to this 
result, that a minor cannot even purchase any- 
thing for cash; and that every shop-keeper will 
have to deal with the public at his peril that 
if he purchase for cash a packet of sweets and 
eat its he can recover his money back, so long 
certainly as it was with the vendor, and 
probably even after it had been spent by him, 


_in an action in tort, either detinue.or con- 


version. A boy in the street cannot sell 
oranges; and a child cannot spend h:s pocket 
money. It was said by the Master of the 
Rolls: "there is nothing illegal or improper 
in an infant’s carrying on a trade; thousands 
of infants do во every day, and the man who 
deals with an infant on credit trusts to the 
infant’s honour to pay him’. [Bæ parte Jones, 
In re Jones (12).] But if a minor cannot sell 


or buy even for cash, there is no possibility of. 


his trading. Such unreasonable consequences 
should, if possible, be avoided. 

It must be remembered that provisions 
relating to transfer of moveables are to be 
found in the Contract Act and there is 
nothing in that Act to prevent us from con- 
struing those provisions іп the way in which 
the Infants’ Relief Act has been constrned , 
in England, The Transfer of Property’ Act 


(12) (1881) 18 Ch. D. 109 at p. 121; 29 W. R. 747; 
50 L. J. Ch. 673; 45 L. Т, 198, 
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when enacted came intoforce only in limited 
areas, though now it has been extended to 
nearly the whole of British India. In places 
where both the Acts are in force the two Acts 
should be read together and we are not bound 
to hold, in the absence of express language 
to that effect, that transfers by infants, at 
any rate, of moveables are absolutely void. 
These provisions after all wera enacted for the 
benefit of incapacitated persons and need not 
be interpreted so as to enable an adult party 
to defeat or impair the obligation of his con- 
tract by his own act or to profit by his own 
fraud (Maxwell on the Interpretation of 
Statutes, 5th Edition, page 337). The 
.incompeteney to transfer, of course, prevents 
the minor being bound by it. That has 
been the law in England both before and after 
the Infants’ Relief Act and the Sale of Goods 
Act. Ryder у, Wombwell (13) and Hamilton 
v. Vaughan-Sherrin Electrical Engineering 
Company (14). Even agift of money by an 
infantovas held.good in Tayler су. Johnston 
(15), though the correctness of this decision” 
has been questioned (Williams’ Vendor and 
Purchaser, page 786)*. At апу rate in the 
‚ ease of money in which not merely possession 
but title passes by delivery, a payment or 
delivery of money, even by an infant, should 
be held sufficient to pass property. This view, 
of course, does not differentiate between the 
ease ofa person who is competent to transfer 
but has no title and a person who has 
title but who cannot transfer; and I 
do not forget that delivery in such cases is 
only a mode of transferring property. I am, 
therefore, inelined to hold that а payment of 
money for the purehase of goods, or an 
advance of money as a loan, by а minor 
passes the property in the money; whether it. 
passes absolutely, or whether the minor ` 
ean avoid the transaction at his option, is a 
question which it is unnecessary to consider. 
As regards transfers of immoveable pro- 
perty in all cases where the transfer can only 
be made by an instrument in writing rogis- 
tered,a minor may. not be able to make a 
(18) (1868) 4'Ex. Cas 32 at p. 39; 38 L. J. Ex. 8; 19 
L. T, 491; 17 W. R. 167. 
(14) (1894) 3 Ch D. 589; 63 L. J. Ch. 795; 8 R. 750; 
7i L. T. 825; 48 W. R. 126. 
` (15) (1882) 19 Ch. D. 608, 61 L. J. Ch. 879; 46 L, 
т, 910; 80 W. R. 508. 





*See 2nd Edition, Volume 2, page 872, — Ed. 


‘transfer at all; for an instrument executed by 


a minor cannot be admitted to registration. 
Section 35 of the Registration Act. 

I am supported in this view by the impli- 
eation contained in section 26 of the Negoti- 
able Instruments Act, Ina vast majority of 
cases promissory notes ara made in considera- 
tion of a loan of money, and ifa minor were 
incompetent to pass property in money and 
cannot, therefore, be a payee, it would have 
been so enacted in the Act. A minor can 
evidently draw a bill or issue &^cheque on his 
banker (a cheque is only a species of bill). 
No doubt he cannot be made liable on the bill, 
but his banker evidently can honor his cheque. 
Section 22 of the English Bills of Exchange 
Act, which is quite similar to section 26 of 
the Indian Act, says in terms’ that the holder 
can raceive payment of the bill. If a minor 
can pay by a cheque, it would ba absurd to 
hold that he cannot pay cash’ so as to pass 
title to i6. Again, a minor partner can appa- 
rently transact the. business of a partner- 
ship, and if the partnership was a 
money-lending . business, he can make 
loans. See section 258, clause (3) of the 
Contract Act. Imay also point ont that in 
Sinclair v. Brougham (10), where both the 
borrowing ani the lending io the course of 
the banking business were uléra vires, nobody 
doubted that the loans and other investments 
made by the society could be recovered and 
realised. If the Birckback Sosiety could not 
transfer propsrty in money to the castomars 
with whom it dealt in the banking business, 
there was nothing to prevent the borrowers 
from pleading that they wera not liable on 
their contrast of Joan. 


The construction which I have adopted of 
sestion 7 of the Transfer of Property Act, 
which I think did not enict anything new, 
is in consonance with the principles laid down 
in England and America in respect of trans- 
fers by persons of deficient or limited 
contractual capacity. In England on the 
construction of the Infants’ Relief Aet, 
questions have arisen as to the effect of 
infants’ contracts for sale or purchase of goods. 
The Statute in general terms makes infants’ 
contracts for goods supplied or tp be supplied 
absolutely void. It must be remembered that 


. contracta for sale of goods inelude both 


(16) (1914 А. С. 398; 83 L J. Ch. 465; 111 L. T. 
1; 68 S. J 302; 30 T. L. К. 315, 
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agreements to sell and actual sales. It has 
been doubted whether the Act applies to sale 
of goods by the infant (Benjamin on Sales, 
page 44), and it has been suggested that the 
Act does not apply to purchases by minors 
for ready money (Pollock on Contracts, 
page 66). Even when the minor pays cash 
and purchases goods, if the purchase is void, 
it is impossible to say that the minor cannot 
recover back his money on the ground that 
“title to it did not pass. If he had consumed 
the goods, he may even be entitled to recover 
back the money without any duty of resti- 
tution; (whether the minor is bound to make 
restitution is a matter of doubt, but the pre- 
vailing cpinion seems to be that he need поё. 
Parsons on Contracts, pages 365, 366, especially 
Williston’s note). In Valentini v. Canali 
(8), which was a case of a contract of pur- 
chase of furniture by an infant, the infant 
after having paid part of the price chose 
to rescind the contract and sought to recover 
the money. That relief was disallowed. The 
Lord Chief Justice in his judgmentssid: “When 
&n infant has paid for something and has 
consumed or used it, 16 is contrary to natural 
justice that he should recover baek the 
money which he has paid"; and Bower, 
L. J., concurred. In the Nottingham Suciety's 
ease (5) the infant was allowed to keep the 
money, ' the property of the other party, 
and yet recover his own. The distinction 
appears to be that in the one, property 
passed, and in the other, the transfer which 
was only a security fora void promise was 
also void aud no property passed. Sir 
Frederic Polluck referring to Valentini v. 
Canali (8) says: “It does not follow 
that if the goods are delivered, no property 
passes, or that if they are paid for, the 
money may be recovered back. At all events 
an infant who has paid for goods ani 
received and used them cannot recover the 
money back” (Pollock on Contracts, page 
66).. Nobody has ever suggested that sec- 
tion 2 of Sale of Goods Act, which like 
section 7 of the Transfer of Property Act 
enacted that “sapacity to buy and sell is 
regulated by the general law (including, of 
course, the Infants’ Relief Act) concerning 
capacity to*contract and to transfer and 
acquire property”, made any difference. 

The distinction appears to be quite sound 
on principle. Anexecutory contract may be 


" question 


void, but if ib has been wholly performed 
by one or both of the parties and that results 
in & transfer by one parby and promise 
by the other or in mutual transfers, it does 
not follow that the transfer or transfers 
would also ba void. Rules governing 
contracts are not always, апі need not even 
generally be,‘ the same as those governing 


conveyances, though capacity to contract 
is generally the limit of capacity to 
transfer. If there had been part per- 


formance by an incompetent promisor, he 
may beable to avoid future performance, 
but may not bo able toget back what he 
had paid or transferred by way of part 
performance. Both the positions were 
illustrated in Valentini v. Oanali (8). The 
promissory note given by the infant for 
the balance of the purchase-money was 
cancelled and declared void, while his aétion 
to recover money paid in part-payment 
for the goods was dismissed. If Valentini 
had not paid any money, there сапође no 
but that Canali cannot recover, 
7. e, enfores the promise to pay. The соп: 
tract being void, if Canali had | delivered 
the goods, he: could take them back if they | 
were still with the minor, for title did not 

pass; but if the minor had consumed the 
goods, or sold them, the vendor may have 
no remedy except in cases where he is 
able to obtain relief ou the principle ex- 
plained in Sinclair v. Brougham (16). If the 
goods were not delivered the minor would 
be unable to recover, for here again the 
eon'racb being void the vendor may decline 
to perform. [f, however, the minor had 
paid money for the goods and the vendor 
declined to deliver, whether the minor сап 
recover his money back or enforce the con- 
tract is doubtful. In Warwick v. Bruce (17) 
it was held that the minor can enforce the ^ 
contract; that was before the Infants’ 
Relief Act, but a learned writer thinks 
that the result would be the same even , 
after the Act. (See the note in the reprint 
of the case in 14 Revised.Reports 634.) A 
converse case arosa in Oowern v. Nield (18), 


(17) 2 M. © 8.205, 14 R R.634 6 Taunt 118; 105 
H. R. 359. 

'(18) (1912) 2 K. B. 419; SL L. J K. B 805 108 L. 
T. 984; 56 S. J. 552; 28 T. L. R. 423. 
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where an infant trader sold hay and clover to 
the plaintiff and got thə price, but did not 
deliver the goods. The plaintif sued for 
damages for breach of contract- or for 
refund of the money ason failure of con- 
sideration, 16 was held that he could not, 
recover on this basis as the executory con- 
tract was not enforceable against the minor. 
If the minor had delivered the goods there 
could be no manner of doubt that he could 
not recover it back. See Manby v. Scott 
(19). . 


Apart from statutory enactments interest- 
ing questions haye arisen on infants’ 
contracts which have been wholly or partly 
performed, and differing answers have been 
given, but the decision appears to depend 
on whether property passed from one to 
the other. The case of Drude v. Curtis 
(20), where both the parties were iufants, 
raised the point neatly. There was а con- 
tract of sale, the infant plaintiff being the 
purchaser, and the infant defendant being 
the seller. Neither, of course, could be 
compelled to perform the contract; but both 
had performed; the defendant had delivered 
the goods and the plaintiff had рма the 
money. The plaintiff chose to avoid the 
sale and sued’ for the money; the defend- 
ant pleaded infancy to the Court ‘on the 
implied contractto repay, which was upheld. 
Thera was a elim in trover which amun 
was disallowed on the ground that the 
money sufficiently passed to tha defendant 
by the payment by the plaintiff. If pro- 
perty did not pass, there could Ъз n> 
question that trover would lie. [See Latt 
v. Booth (21) ]. f 


In this connection the anilozy of ultri: 
vires contracts of corporations is useful. 
The question has often arisen for discussion 
in the Supreme Oourtof the United States. 
The principle is succinctly stated by Justice 
Gray as follows: “A contract ultra vires 
being unlawful ani void, not bscwuse it is 
in itself immoral, but because the corporation by 
the law of its creation is incapable of making tt, 
the Courts, while refusing to maintain auy 
action upon the unlawful contract, have 


(19) 1 Mod, 124 at p. 137; 83 E В. 781. 
(20) 62 L. В. А. 755; 183 Mass, 317. 
` (21) (1853) 8 Car, & Kir 292, 


always striven to do justice between the 
parties, so far as could bsdone consistently 
with adherence to law, by permitting 
propsriy or money, parted with on the 
faith of the unlawful contract, to be 
recovered back, or compensation to be made 
for it." In such case, however, the action: 
is nob maintained upon the unlawful contrast, 
nor according to its terms; but on an 
implied contract of the defendant to return, 
or failing to do that, to make compensation 
for, property or money which it has no 
right to retain. То maintain such an action 
is not to affirm, but to disaffiem, the un- 
lawful contract.’ [Central Transportation 
Company v. Pullman’s Palace Oar Company 
(22).] But according to the recent decision 
of the House of Lords іа Sinclair v. 
Brougham (16), there can be in law no 
such implied promise to return or make 
compensation and it could not be made 
the basis of a legal claim. In Pennayl- 
vania Railroad Company v. St. Louis, Alton 
ani Terre Hiate Bailroxd Company (23) 
Justices Miller” said that "the rule in such 
cazes stani: upon the broad ground that 
the contract itself is void, and that neither 
what has baan done under it, nor the 
action of the Court, can infuse any vitality 
into it. Looking at the case as one where 
the parties have so far acted under such 
a contrasb that they cannot ba restorel to 
thair original condition, the Court inquires 
if relief can ba given ialapenlently of tha 
contract, or whether it will refase to inter- 
fereas the matter stands;” in the previons 
passage he says that tha rule was formulated, 
in cases “ where a void contract has been 
so far executel ‘that property has passed under 
: and rights have been acquired under it, 
that the Courts will not disturb the posses- 
sion of such property or compel restitution of 
money received under sucha contract.” An 
excellent illustration of the prinsiple is to 
ba found in the case of Pullman’s Palace 
Car Company v. Central Transportation Com- 
pany (24), which arose out of the same 
lease as waqin question in Central’ Trans- 
portation Oompiny v. Pullmans Palace Car 
Company (22). In the first case the lessor 


(22) (18)1) 139 U. S. 24 at p. 60; 85 Law. Ed. 53. 
(23) (1886) 118 U. 5. 290; 3) Law. Ed. 83. 
(24) (1893) 171 U. 8. 133; 48 Law. Bd. 103, 
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-corporation sued the lessee corporation for 
rent; the plea was that the lease was void and 
the action for rent was dismissed. In the 
meantime as the lessor was suing for rents 
as they accrued due, the lessee corporation 
filed a billfor injanction, and there was a 
cross bill by the lessor to recover the pro- 
perties leased or their value, and for com- 
pensation, ete. The lessor recovered the 
value of the propsrty Isased as on the date 
on which the lease was repudiated. The pro- 
perty leased were sleeping cars and other 
personal property which had considerably 
deteriorated in value. The case established 
that the lessor wasentitled only to recover 
the property as it stood at the date of the 
repudiation of the lease. The judgment 
was, however, based on the view that an 
«ultra vires contract was unlawful and that 
Courts should do justice on the principle 
“ea dolo malo non oritur actio" applied by 
Lord Mansfield in Holman v. Johnson (25). 
It is not clear from the American authorities 
whether an wltra vires conveyance is void ; a 
conveyance in pursuance of an «lira vires con- 
tract does not appear to be void. 


In eases where there is general cómpeteney 


to contraet or to transfer property, but a. 


particular mode is prohibited, a contract or 
transfer in the prohibited’ mode may not be 
void. In Ayers v. South Australian 
Banking Оотрапу (9), where a loan was given 
by a Bank on a mortgage whish was prohibit- 
ed by the Charter of the Bank, the loan and 
mortgage were held unimpeachable by the 
debtor. Lord Justice Mellish, delivering 
the judgment of the Judieial Committee, 
said: “Whatever effect such a clause may 
have ib does not prevent properly passing, 


either in goods or in lands, under a conveyance · 


or instrumant which under the ordinary 
circumstances of law would pass it. The 
only defence which can ba set up hera (thera 
ts no plea of illegality) is under the plea of 
not possessed, that the right of proparty 
and the right of possession never passel to 
the plaintiffs. Their Lordships are of opinion 
that, whatever other effect it has, it cannot 
have the effect of prevanting the property 
passing.” The same view has baen” taken 
in Ameriza. Union Gold Mining Company 


(85) (1775). 1.Cowp. 341; 98 E, R, 1120, 


v. Rocky Mountiin Nati mal Bank 26) and 
Union National Bank v. Matthews (27). 10 
the latter case the principle was stated to 
ba " where it is a simple qaestion of aathori- 
ty to contrast, arising either ona question of 
regularity of organization or of ‘power con- 
ferred by the Charter, a party who has had 
the bonefit of the agreement cannot be 
permitted inan action founded upon it to 
question its validity. 15 would be in the 
highest degree inequitable and unjust to 
permit a defendant to repudiate a contract 
the benefit of which he ratains.” But if the 
contract or the transfer was really ultra 
vires, t.e., bayond the powers of a corporation, 
the contract or the transfer would in law 
be non-ecistent, 7. e., cannot have any legal 
effect. This distinction was clearly brought 
out in Central Transportation Оотрапу v. 
Pullman’s Palace Oar Company (22) already 
cited. 

A distinetion has been already drawn be- 
tween cases where the plaintiff 
comes to Conrt seeking equitable relief 
by way of rescission of a contract or 
conveyance and where he seeks 
a common law remedy. It is, however, 
.diffieulà to see how any such distinction 
could be useful in the case of a transfer 
by a minor if it is wholly void; the infant 
has no need to: seek a useless cancellation, 
but ean simply bring an aztion to recover 
his property or its value. The Privy 
Council in Mohori Bibee v. Dharmodas Ghose 
(1) appear to draw this distinction, though 
Sir Ford North curiously enough does not 
seem to note that in sections 35 and 38 
of the Specifies Relief Act ‘contract’ is used 
which, as was pointed out in the earlier 
part of the judgment, does not apply to a 
minor’s promise, It may, however, be noted 


- that the word ‘contract’ in that seetion is 


used in the sense of both executed and 
executory contracts, Z. e, transfers and 
promisas. [t miy, tuerafora, ba that in the 
оріпіза of their Gordshias of the Jalicial 
Committee thoagh a orvni-e by a minor 
may ba void and is aot a contract, a son. 
veyauce by a minor wis ant voil. In 
Stuclur v. Brougham 16) in liss3ating fron 
Blackburn District Beneft Builling Yociety 


(26) (1878) 96 U. S. 64); 24 Law. Bd. 643, 
(27) (1879) 98 U. S. 621; 25 Law. Hd. 188, 
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v. Cunliffe Brooks and Company (28), the House 
of Lords held that if money was paid to 
discharge an ultra vires loan, the money 
could not be recovered back; but the ground 
on which it was put by Viscount Haldane 
was not that any property passed or that 
the Company was entitled or bound to pay 
back the money, but on the ground that 
the Company was merely returning what. 
was not theirs. | 

If, however, an adult is entitled to deal 
with or transfer the property of a minor, 
ag for instance the managing member oí a 
joint Hindu family, an adult partner, or a 
guardian, there can be no objection to his 
obtaining a contract or a transfer in the name 
of the minor, Ë 


That being the position under the Contract 


Act, the next question is whether a minor 
can be a transferee of property, whether 
such transfer is by way of sale, mortgage, 
lease, exchange or gift. The provisions of 
the Transfer of Property Actand the Trusts 
Act make it clear that an infant can be a 
grantee though he cannot ordinarily. be a 
-grantor. “Infants”, it was said, “cannot 
make grants, they may accept them.” 
Palmer v. Low (29). In the consideration 
of this question it is necessary, however, to 
remember that certain transactions may 
necessarily involve both a transfer of pro- 
perty and contracts; as for example a lease. 
In such eases, if a minor makes a promise 
in consideration of the transfer, or binds, 
` himself by obligations on account of the 
transfer, the transaction would be void and 
the transfer may not take effect, Bat a 
distinction must be drawn between cases of 
contractaal liability which a minor agrees 
to undertake, and obligations attached to 
the holding of property. Even io cases of 
pure gifts it is clear that there is an 
obligation on the part of the donee to pay 
the Government revenue and public taxes. 
In the case of a gift of a mans whole 
property, there is the obligation to discharge 
the donor’s debts to the extent of the 
value of the property. These obligations 
do not prevent the vesting of the property 
in the minor by a transfer inter vivos any 


(28) (1885) 29 Ch. D. 902; 64 L. J. Ch. 1C91; 581, 
Tq. 741 Р 
(29) 98 U.S. 1 at p. 16; 25 Law. Ed, 60, 


more than by inheritance or devise. Those 
covenants or obligations are attached to 
the property and are not really considera- 
tions for the transfer. This is the view 
taken by Sundara Aiyar and Spencer, JJ., 
in Muniya Konan v. Perumal Konan (30), 
See also the observations of Jessel, M. R. 
in Martin v. Gale (81). A transfer to a 
minor by way of a lease, he agreeing to 
pay rent or to perform any particular 
covenants which form an essential part of 
the transaction, may prevent the transfer 
from taking effect. In a sale, gift or 
mortgage ordinarily there are nosuch essential 
consensual obligations. A mortgage, however, 
is only &' conditional transfer, and when the 
condition is fulfilled (as when the debt is 
discharged), the property re-vests in the 
transferor. That being my view of the 
question on principle, I shall now deal with 
the cases in which it had been considered, 


Navakoti Narayana Cheity v. Тоуайтда 
Chetty (2), where the learned Judges held 
that & sale to a minor in consideration 
of a debt already due to him was void, 
was the first which came up for decision 
after the judgment of the Privy Council. 
Krishnaswami Aiyar, J., came to the con- 
clusion that there was nothing in the 
Contract Act to prevent a minor from being 
a promisee, provided, of course, there was 
comptent consideration for that promise. The 
other learned Judge was evidently of the 
same opinion, forhe was a party to the decision 
in Rungarazu Sathrurazu v. Maddura Basappa 
(3) where it was held that а minor can bea 
payee under a promissory note, Krishna- 
swami Aiyar, J., also held that there was 
nothing in the Transfer of Property Act to 
prevent the minor from being a transferee; 
but yet the .sale was held void on two 
grounds: (1) that antecedent to the transfer 
there must have been a bilateral agree- 
ment, rz, a promise to pay a price (in 
that ease the consideration was the release 
of a debt due to the minor), and a promise 
by the vendor to transfer the property, 
which ‘agreement must be void; (2) that a 


(30) 18 Ind. Cas. 963; 24 M. L. J. 352; 18 M.L, Т. 
зи. 

(31) (1876) 4 Ch. D. 428; 46 L, J. Ch. 84; 36 L. T, 
357; 25 W. R, 406, 
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transfer by sale impose liabilities on the 
minor whieh involves the notion of com- 
peteney to-contract. It will be seen that 
the first argument assumes that ifa transfer 
` takes placa in pursuance of an unenforce- 
able agreement, ' the transfer is void. 
As I have already endeavoured to show, 
there is no warrant for this assumption. 
If consideration passes at the time of the 
transfer, thefact that the antecedent promise 
was . unenforceable does not matter. The 
position is exactly the same as if there 
was no agreement at all. Even in cases 
where a transfer is made for an illegal 
purpose or in pursuance of an illegal contract, 
the transfer takes effect though it may be 
avoided by the transferor in certain cases. 
(See section 84 of the Trusts Act.) A 
transfer cannot be void unless (a) the 
transferor is incompetent to transfer or the 
transferee is incompetent to hold the pro- 
perty, (b) the transfer is conditional on 
the passing of consideration and the con- 
sideration did not pass, (c) the transfer is 
part of a transaction in which the transfer 
is made їп consideration of covenants or 
contracts to be performed by the transferee 
and the transferee cannot be compelled to 
perform them. I am not considering cases 
of failure of consideration. Ido not, there- 
fore, think that the mere fact that there 
has been an agreement of parties for the 
settlement of the price or the other terms 
of the sale or an antecedent promise t5 
pay or convey, in any way makes the 
subsequent transfer, though in pursuance 
of the antecedent unenforceable contract, 
void. 


As’ to tke second ground, the obligations 
imposed upon the vendee of property sub- 
sequent to the conveyance ате obligations 
imposed ou the ownership. They are not 
contractual obligations though &rising oub 
of an accepted transfer, and are not in 
any sense essential to the validity of the 
transfer so as to render a transfer void on 
the breach of such an obligation. Таш in 
any event unable to appreciate the possible 
distinction between a sale and a mortgage 
suggested in Navakoti Nurayana Ohetty v. 
Loyalinga Chetty (2). 

In Meghan Dube у: Pran Singh (39), 


- (82) 80 A. 63; 5 A. L. J, 14; A. W. N. (1908) 10, 


` 
ә 


gon was void. 


referred to and distinguished in Navakoti 
Narayana Chetty v. Loyalınga Chetty (2), 
a loan was made by the adult members 
of a joint Hindu family and the mortgage 
obtained in the name of a minor -member; 
the mortgage was held good. -The learned 


Judges, however, proceed on the ground that 


the mortgage was for the ‘family’ and not 
for the minor; but if a minor was incap- 
able of being a transferee, to the extent 
of the minor’s interest at least, the mort- 
gage must have been void, in the same way 
as a mortgage by a minor along with an 
adult is void so far as the minor and his share 
of the properties were concerned. Balwant 
Singh v. Rev. Rockwell Clancy (33). Further, 
although a joint Hindu family may for some 
purposes be treated as a quasz-corporation, 
if such a term may be ‘permitted, when 
a mortgage is taken on behalf of the family, 
it certainly means that the mortgage interest 
18 vested in the individual members in 
existence at the dateof mortgage. That case, 
however, affords an illustration of the prin- 
ciple formulated by me, that where a debt 
could be created or where the minor’s money 
or property could be paid or transferred by 
a person having authority so to do, an 
enforceable promise may be made to a minor 
and property transferred to secure that 
promise. š 


In Ulfat Rai v. Gouri Shanker (34) it 
was held thata sale by a guardian bo his 
minor ward in discharge of a debt due to 
the minor by the guardian himself was 
good. In an unreported case referred to in 
Ulfat Rar v. бош Shanker (34), Kaos and 
Piggot, JJ., following the decision in Nava- 
koti Narayana Chetty v. Loyalingai Ohetty 
(2), held the sale by a father to a minor 
In that case, however, the 
qasstion arose bstwean the creditors of the 
father and tha minor son, tha creditors 
seeking to set aside the sale as basing in 
fraud of creditors. 


In Maniya Konan v. Perumal Konan (30) 
a transfer by way of sale to a minor for 


(33) 14 Ind. Cas. 629, 34 А. 296 at р. 306 (Р. C.); 
(1912) M W. N. 462; 11 M. L. 7.814; 160. W. N. 577; 
150. L.J 475; 14 Bom. L. Ri 432; 28 M. L. J. 18; 39 
L. A. 103; 9 A. L. J. 509. | 

(84) 11 Iud. Gas, 20; 83 А. 657; 8 A. 1.7. 670, 


` 
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a price paid by the 
held good. 

The view taken in  Nacakot Narayana 
Ohetty v. Loyalinga Chetty (2) was followed 
by a single Judge in Allahabad in a case, 
Munni Koer v. Madan Gopal.(7), but that 


maternal uncle was 


was reversed in appeal. : Munni Koer v. 
Madan Gopal (7). 
The opinion of text writers is also in 


favour of the view taken by]me. See 
Ghose on Mortgages, page 195, Jones on 
Mortgages, Volume I, Article 131, Trevelyan 
on Minors, page 27, and Sir H. H. Shephard 
in 19 Madras Law Timas (Journal) 13. 
Reference answered in the affirmative. 


CALCUTTA HIGH COURT. 
APPEAL FROM Osper No. 398 or 1915. 
August 3, 1916. 

. Present: — Mr. Justice Fletcher and 

. Mr. Justice Newbould. 
Srimati THAKAMOYI DASSI — 
DECREE-HOLDER — APPELLANT 
versus 
‘-NADIAR CHAND PALMAL—J UDGMENT- 
DEBTOR— RESPONDENT. 

Limitation Act (IX of 1908), s. 15, applicability of— 
Execution of decree, application for, adjournment of, 
on account of judgment-debtor's objection. 

To bring into force the provisions of section 15 of 
the Limitation Act in respect of an application for 
the ex3cution of a decree, it is essential 
to point oat the injunction or order staying the 
execution ‘of the decree, tha date on which ib was 
issued or made and tha date on which it was with. 
drawn. [p. 949, col. 2.1 

This sestioa doss not apply where the hearing of 
an application for tho execution of a decraa 
stands adjourned for some time in consequence of an 
objection of the judgment-debtor to the exeention; 
Lp. 910, col. 2.] 

Appeal against the order of the District 
Judge, Midnapore, dated the 13th of May 
1915, ravarsing that of the Mansif, 4th 
Cours at that place, dated the 5th gb Maroh 
1915. 

FACTS material to the fano will 
appear from the following extracts from the 
judgment of the lower Appallate Coact: — 


“This appeal raises a somewhat difficult 
point of law. The respondent applied on 
the Ist June 191] for execution of the 
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decree she had obtained against the appel- 
lant. Oa the 19th July in the same year 
she applied for the issue of a warrant of 
attachment against the property of the 
judgment-debtor, but on the 24th idem the 
latter pub їп an objection alleging that the 
ecree had been partly satisfied. The 
objection was set down for hearing, and on 
the 2nd September 1911, it was adjourned 
to the 28th October, on the application for 
time to adduce evidence. On the latter 
date neither party appeared,and the objec- 
tion and the application for execution were 
both dismissed. The present application 
for execution was filed on the Sth Septem- 
ber 1914, and the judgment-debtor contends 
that it is barred by limitation as having 
been filed more than three years after the last 
step taken by the decree-holder in aid of 
execution. The Munsif has held that the 
period between the filing of the objection 
in the last execution case and its dismissal 
should, under section 15 of the Limitation 
Act, be excluded and the application is con- 
sequently within time; and the judgment- 
debtor ' now assails that order in appeal. 
# & * * * * = * The real question 
to be decided is, what was the date of the 
last application to take some step-in-aid 
of execution of the decree prior to the filing 
of the present application? Was it the date 
on which the application for the issue of 
an order of attachment in the previous 
proceeding was filed, viz„ the 19th July 
1911, or, as the respondent decree-holder 
contends, the date on which the objection 
of the judgment-debtor was dismissed and 
final ordera wera passed onthe application 
aforesaid? If the former is the correct view, 
the present application for execution is 
clearly barred by limitation inasmuch as it 
was 026 filed till the 8th September 1914, 
If the latter, the application is within 
time. ' 


In favour of the view that the date on 
which the objection was finally disposed of 
Should be regarded as the date on which 
the last application was made to take some 
step-in-aid of execution, it may be urged 
that though the actual petition praying for 
the issue of an attachment order was filed 
on the 19th July 1911, yet owing to the 
judgment-debtor’s objection the application 
did not become effective till the objection 
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was disposed of; thatis to say, ib was in 
suspense and could not result in the taking 
of some step-in-aid of execution until the 
objection had bean disposed of and the 
Court was іп a position to deal with the appli- 
cation. In the circumstances of the базе I 
should’ have preferrad рэгһърз to ba able 
to take this view of thé matter; but I am 
forced to the conelnsion that it cannot be 
adopted withont straining the language of 
Article 182, clause 5, Schedule I of 
the Limitation, Act (Act; IX of 1908.) The 
intention of this rule of limitation appears 
to be that the ordinary period allowed for 
the execution of a decree shall not be ex- 
tended unless the decree-holder has done 
something, has taken some active step, 
towards the execution of his decree, + =з 
x ж * # kk For these 
reasons I hold that the Pen application 
was filed out of time and is barred by 
limitation." 


Babu Siva Prasanno Bhattacharjee, for the 
Appellant.—'This ease is clearly governed 
by section 15 of the Limitation Act. 
I am not certainly out of time in the present 
ease, Here the obstruction was thrown by 
the other side. If the period of the obstruc- 
tion be deducted, then I am within three 
years.. The fact that the hearing is made 
to stand adjourned for a certain period is 
tantamount to an injunction or an order 
staying the execution of the decree. So the 
case really comes under section 15. What did 
adjournment mean in the present ease? It 
meant that execution of the decrea should 
stand over for sometime, 


Before the objection was disposed of, the 
writ for attachment could not issue and the 
decree could not be executed. Hence for 
all intents and purposes the execution of 
the decree was stayed by the act of the 
judgment-debtor, who cannot now urge that 
the decree has been barred. 

Babas Baranashi Bashi Mookherjee ( with him 
Mohini Mohan Chatterjee), for the Respondent, 
was not called upon. 

JUDGMENT, 

FLETOHER, J.—This is an appeal from an 
order ot the learned District Judge 
of Midnapore, dated the 13th May 1915, 
reversing the order of the Munsif of the 
same place. The appeal involves only one 
question and that is whether the execution 
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of adecree is barrad by limitation. The 
learned District Judge in & long and care- 
fully considered judgment has come to the 
conclusion that the decree is barred. I 
agree with the learned District Judge in 
the reasons he has given, except in one 


` particular and that is when he states that 


the case is one of some difficulty, because 
the view 1 take is that a more -easy case 
on the Statute has never fallen to the 
lot of the Court to decide. Section 15 of 
the Indian Limitation Act, which the appel- 
lant admits she must bring herself under if 
she wishes to succeed in this appeal, is in these 
terma: "In computing the period of limita- 
tion prescribed for any suit or application for 
the execution of a decree, the institution or 
execution of which has been stayed by 
injunction or order, the time of the con- 
tinuanee of the injunction or order, the day 
on which it was issued or made and the day 
on which 16 was withdrawn shall be exclud- 
ed.” I asked the learned Vakil who con- 
ducted the case on behalf of the appellant 
to point out the injunction or the order 
staying the execution of the decree; but 
he has not been able to do so, nor has he 
been able to give usthe date on which it 
was issued or made or the date on which 
it was withdrawn. All these are essential 
in order to bring into force the provisions of 
sestion 15 of the Limitation Act. Without 
азу disrespect to the learned Vakil who has 
argued the appeal on behalf of the appel- 
lant, I do not agree with him in the view 
that when the hearing stands adjourned for 
two days or for a fortnight, that is an injunc- 
tion or order staying the execution of the 
decree, That is an argument which I 
think is not well founded -and which has 
for the first time been put forward in Court 
and it ought not to be assented to. In my 
opinion, the learned District Judge in the 
present case arrived at a correct conclusion, 
when he held that this decree was barred 
by limitation. The present appsal, therefore, 
fails and must be: dismissed with costs, one 
gold mohur. 
Метвосір, J.—I agree. 
f Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 
l COURT. 
First Отуп, APPEALS Nos. 98, 94 AND 112 ~- 
or 1913. 
July 81, 1916. 
Present:—Mr. Kanhaiya Lal, A. J. O., and 
Mr. Kendall, A. J. C. 
BISHESHAR DAY AL AND ANOTHER— 
DEFENDANTS—AÀ PPELLANTS 
versus 
HIRA LAL AND OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Limitation Act (IX of 1908), s. 22— Substitution. of 
party, what amounts to—Plaint, amendment of— 
Evidence Act (I of 1872), s. 35 — Chaukidar's register of 
births and deaths, evidentiary value of—Hindu Law 
— Suit by reversioner to recover property after death of 
twidow-—Limitation— Widow, rights of. 

In a suit by a Hindu reversioner to recóver pro- 
perty afterthe death of a widow, the plaintiff at 
first claimed title through his father who was 
alleged to have survived the widow. Subsequently 
it was alleged that the plaintiff's father pre-deceased 
the widow, but that his uncle survived her and the 
plaintiff amended the plaint, claiming title through 
the uncle: 

Held, that as it was not essential that the plaintiff 
should have named any intermediate reversioner 
through whom he claimed title, and as there was no 
substitution or addition of a new plaintiff, the amend- 
ment of the plaint after the period of limitation pro- 
scribed for the suit had expired did not bring into 
ea section 22 of the Limitation Act. [р 943, 
col. 1. . 

Ramjoy Nath Sarcar v. Shambhu Nath Shaha, 9 C. 
W. N. 883 and Shaik Meera Salub § Co. v Shaik 
Nainar Lubbay Marcayar, 21 Ind. Cas. 30; 25 M, L. J. 
259; (1913) М. W N. 682, distinguished. 

Saminatha v. Muthayya, 15 M. 417; 2 M. L.J. 119; 
5 Ind. Dec (м. s.) 643, referred to. 

A chaukidar's pocket book, if regularly kept, has 
nob much probative value as to the date of any birth 
or death; the Head Constable writer, whose duty it is 
to make the entries in this pocket book, not being 
bound to require tho exact date on which the man, 
woman or child supposed as born or dead was born 
or died. (p. 944, col 1.] 

Sampat v Gauri Shankar, 10 Ind. Cas. 718; 14 О, 
С. 68 and Habibullah v. Emperor, IK Ind. Cas. 653; 
15 O. С. 851: 14 Cr. L. J. 93, referred to. 

Where property is joint and ancestral, the mere 
registration of a widow’s name after her husband's 
death and sole possession by her is not sutticient proof, 
in the absence of any- evidence of actual partition, 
that the property had been divided. [p. 946. col. 2.] 

Luchmun Pershad v. Musammat Moonnee Koonwer, 
1 Agra Н. С. R. 220 and Meda Vengamma v. Mitta 
Chelamiah, 15 Ind. Cas. 17; 36 M. 485 12 М. L. 
Т. 293; 23 M. L. J. 168, referred to. 

Appeal against the decree of the Suab- 
Judge, Unao, dated the Ist July 1913. 

Pandit Madan Mohan Malaviya and Pandit 
Gokaran Nath Misra and Babua Bisheshwar 


` Nath, for the Appellants. 
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Mr. Sami-ul.lah Beg and Mr, 
Hasan, for the Respondents. 

JUDGMENT.—The suit out of which 
these appeals have arisen was brought by 
Hira Lal and Ragunadan, sons of Mitha, 
as reversioners of one Baij Nath, against 
Bisheshar Dayal and Musammat Jasoda, 
being representatives-in-interest of the trans- 
feree from Musammat Muna, widow of Baij 
Nath. The suit was brought on 24th Janu- 
ary 1913. The admitted facts are that 
Baij Nath died in 1857 leaving Musammat 
Muna his widow and Beni Singh his brother. 
Beni Singh died in 1871 or 1873 leaving 
two widows, one of whom is still alive, and 
Musammat Muna his  brotber's widow. 
These three widows executed the deed of 
gift impugned in this suit in respect of the 
property of Baij Nath ard Beni in favour 
of Ajudhia Prasad, the son of the sister of 
the aforesaid Beni Singh and Baij Nath. 
This deed of gift was dated £9th June 
1876. Musammat Muna із alleged to have 
died on the 29th January 1901; and this 
suit, therefore, was brought a few days be- 
forelimitation for such a suit would expire. 
The suit was with respect to Baij Nath's 
8-аппа share in the property (jaedad matruka 
Baij Nath). With them the plaintiffs 
joined one Sheikh Ahmad АП. of Lucknow 
to whom they had transferred 6 annas out 
of the property. 

The allegations in the plaint were that 
Baij Nath left his widow Musammat Muna 
in proprietary possession of his share as & 
Hirda widow and that, therefore, she had 
no power to execute a deed.of gift which 
would have effect beyond her lifetime. 
Defendant No. 8 Ram Ratan was joined in 
the suit as & transferee from defendants Nos. 
1. and 2. Defendant No. 1 is a son of 
Ajudhia Prasad, defendant No. 2 being the 
widow of a deceased son of Ajudhia 
Prasad. 


It was alleged for the defence that 
Musammat Muna not having died within 
12 years the suit was barred by limitation. 
It was further pleaded that Baij Nath and 
Beni Singh constituteda joint Hindu family 
and were still joint at the death of Baij 
Nath, that the property of the family 
passed to Beni Singh alone by survivorship, 
and that Вәіј Nath, therefore, left no 
property which could be subject of the 


Wazir 
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present suit. It was alleged that Musam- 
mat Muna entered into possession on the 
death of Baij Nath without any title and 
that the property had become hers by 
prescription prior to 1876, when the deed 
of gift to Ajudhia Prasad was executed, 
Ram Ratan defendant No. 8 isa transferee 
from defendants Nos. 1 and2. While sup- 
porting the pleas of the other defendants 
he also claimed that he was a bona fide 
purchaser for valuable consideration; and 
that the advance made by him was taken 
for legal necessity to discharge the debts 
of Beni Singh; and that plaintiffs, as 
heirs of Baij Nath and pen were, there- 
fore, liable. 

In the plaint as serially filed the 
plaintiffs alleged that on the death of 
Musammat Muna the property passed to 
their father Mithu and to them on the 
death of  Mithu. Subsequently, however, 
they were allowed to amend their plaint 
and they stated that Mithu had indeed 
pre deceased Musammat Muna, but that 
Mithu's brother Gokul, their uncle, died 
only in 1909, and that Baij Nath’s pro- 
perty, on the death of Musammat Muna, 
came to Gokul and through him to them. 
This amendment was made in February 
1918, 1t was, therefore, further urged for 
the defence that, even if the date of 
Musammat Muna’s death were correctly 
stated to be 29th January 1901, this pre- 
sent suit was barred by limitation, regard 
being had to the provision’ of section 22 
of the Limitation Act. 


The learned Subordinate Judge held that 
the suit was mot barred by limitation by 
reason óf section 22. He 
that Musammat Muna died on the 29th 
January 1901, and he, therefore, found the 
suit within limitation. He further found 
that Baij Nath and Beni Singh constitut- 
ed a joint Hindu family, and that the 
property, therefore, passed by survivorship 
to Beni Singh on the death of Baij Nath. 
He proceeded, however, to make a presump- 
tion that Beni Singh had conferred upon 
Musammat Muna a Hindu widow’s estate 


was satisfied 
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in so much of the property as represent- ' 


ed that half which Baij Nath would have 
received on partition; and from this he 
found - that on the death of Musammot 
Muna the heirs of Baij Nath would be 


to alter 
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entitled to 
that one Bachanu, son of Muna, 
brother of Gokul and Mithu, was ‘still 
alive. He, therefore, passed a decree in. 
favour of the plaintiffs for rds of their 
elaim, 

The plaintiffs appeal in Appeal No. 112 
on the grounds that they were entitled 
to the whole of the property claimed, and 
ihat Baij Nath died as » separate owner of 
the property in suit. Defendants Nos, 1 and 
2 appeal in Appeal No. 93 challenging all 
the findings of the Ccurt below except 
the finding of jointness of Beni Singh 
and Baij Nath; while Ram Ratan, the 
transferee from defendants Nos. 1 and 2, 
to whom the learned Subordinate Judge 
had found that the plaintiffs could not 
be liable, appeals in Appeal No. 94 against 
his decision on that point also. ` 


It is- urged that section 22 of the 
Limitation Act bars the suit as it at 
present stands because, by the amendment 
of February 1913, a new plaintiff has 
been substituted with a new cause of 
action. Reliance was had for the appel- 
lants on Ramjoy Nath Sarcar v. Shambhu 
Nath Shaha (1) and Shaik Meera Sahib $ 
Co. v. Shatk Nainar Lubbay Marcayar \2). But 
both of these cases may be differentiated 
from . the ease now before us. In the 
former case there was an actual substi- 
tution 'of persons; while in the latter the 
Court based its decisionon grounds peculiar to 
the facts of that case, which were not on all. 
fours with the present. case. The present 
suit was based on the grounds that the 
plaintifis were reversioners to Baij Nath: 
and the fact that they found it necessary 
to „alter the name of the intermediate 
owner will not suffice to bring the pro-. 
visions oÍ section 22 into operation. 
Saminitha v. Muthayya (3) was a case, 
in which the plaintiffs found it necessary, 
the ground upon which they 
based their attack on a certain defendant to 
the suit, and a plea was raised that section, 
£2 barred the suit. The learned Judges 
in rejecting this plea remarked that the 


sueceed. He found, however, 
a third 


(1) 9 C. W. N 883. 

(2) 21 Ind. Cas. 30; 25 M, L. Ј. 259; (1918) M. W. 
N. 682. 

(8) 15 M. 417; 2 M. L. X 119; 5 Ind. Dec. (к. в.) 643. 
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ground on which the defendant was being 
made liable was merely shifted, and that 
the sole effect of the application to amend 
was to alter the ground on which a person 
already on the record was to be held liable. 
Much the same canbe said in the present 
case. The plaintiffs in fact could have 
based their claim in the plaint on their 
Position as yeyersioners io Baij Nath, and 
16 Was not essential that they should have 
Set out that their right came to them 
by way of their father Mithu ог their 
uncle Gokul. There has been no substitution 
or addition of a new plaintiff, and we 
are of opinion that the suit, as it now 
stands, is not barred by reason of section 
22 of the Limitation Ас. — 

It is next urged that 16 18 not proved 
that Musammat Muna died within limitation; 
and this ground we find in favour of the 


appellants. In proof of their claim the 
plaintiffs-respondents called seven wit- 
nesses; four of these ^ seven are `dis- 


believed, and with reason, by the learned 
Subordinate Judge, and their evidence 
further, even' if believed, would be. quite 
inconclusive. АЦ that Chandra Bhan, the 


5th witness, proves is that Musammat 
Muna died in Magh 12 years ago. Now 
Magh in that year 1808 Fasli extended 


from the 5th of January 1911 to.the 3rd 
February 1901. So his evidence also -is 
inconclusive. There remains the evidence 
of Hira Lal plaintif and of Tejua Pasi 
who was chaukidar of the village in those 
days, but who was dismissed for misconduct 
some years ago. He was brought 
unsummoned to the Court by Hira Lal. 
Before considering the evidence of these 
two it would be convenient to notice 
what the documentary evidence is on which 
the plaintiffs.respondents rely; and it may 
be noted here that the learned Advocate 
who appears for the respondents frankly 


. admits that the oral evidence would by 
no means suffice to prove the death of 
Musammat Muna within limitation; and 


that he relies to some measure on copies 
of the -khetauni and jamaband: of 1808 
Fasli and particularly on a copy of _ the 
village chaukidar’s pocket register of births 
and deaths. The khetauni and jamabandz 
of 1308 Fasli are papers of the year 
1900-1901 A. D. Musammat Muna, having 
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parted with her property under the deed of 
gift which is being attacked in this suit, 
appears in the Government papers only as in 
possession of a certain grove. Ii is argued 
from the fact that her name was still present 
in the khetauni and jamabandi of 1308 Pasu: 
that she must, therefore, be taken to have 
been alive when the khetaunts and jamabandis 
were prepared. But these papers were 
not prepared at the commencement of the 
year to which they refer, being based 
on the khasra or field book which the 
patwart had first to fill up by making 
partal or tour of the fields in his circle. 
It is not shown when the patwart would 
have had the opportunity, or the power, 
to alter the entries respecting her name 
in these papers; and it is often seen that 
the name of a person who is dead oceurs 
in paüwar?s papers some time after his 
known decease. These two copies possess 
no particular value, as is indeed admitted. 
We now come to the copy of the chaukidar’s 
register, This copy was admitted by the 
learned Subordinate Judge on the ground 
that the original register was а public 
documert under section 740f the Evidence 
Act, a certified copy cÍ which, therefore, 
could be admitted in proof of the original, 
It has been held in two reported casee of 
this Court, Sampat v. Gauri Shankar (4) 
and Habibullah v. Emperor (5), that a 
chaukidar's register of births and deaths 
is not a publie document within the 
meaning of section 74. The plaintiff having 
filed this copy purported to make great 
exertions for the production of the original; 
and it transpired from the evidence of 
Farzand Ali, the present chaukiaar, that 
the original register was supposed to have 
been destroyed by fire in 1913; therefore, 
even if this is not a public document to 
which section 74 applies, it is argued 
that secondary evidence of its contents is 
admissible. For the purposes of the 
present case it is not necessary for us to 
comè toa definite finding as to whether such 
a register is not a public document, 
for even if we accept the proposition that 
a copy may be filed under section 77, we 
cannot in the circumstances of the case 


(4) 10 Ind Cas. 7'3; 140. С. 68, : 
16) 18 Ind. Cas. 658; 15 O, C, 851; 14 Cr. L, J, 08 
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Section 35 
that an 


attach any importance to it. 
of the Evidence Act provides 
entry in а publíe,.,........... а 
register.................. stating’ a fact in issue 
and made by a public servant inthe discharge 
of his official dutu.....................18 itself a 
relevant fact. Section 10, paragraph 367 of 
the Police Manual, United Provinces and Oudh 
(1900), sets out rules for the registration 
of deaths among the population. In that 
paragraph it is distinctly laid down that 
the Head Constable writer will keep up 
a register of deaths in  preseribed form, 
that when the village Policeman comes to 
make his report the Head Constable 
writer will ask him whether any death 
had occurred since the date of the last 
report, that the writer need not require 
the exact day on which the man, women, 
or child reported as dead died. The date 
ou which the village Policeman’s report is 
made will be assumed to be the date of 
death, this conrse of “procedure, being 
for all practical purposes of registration, 
quite sufficient.’ The paragraph then 
provides that the writer shall also enter 
in the village Policeman’s pocket register 
of births and deaths any reports of such 
that he may make. From this it is clear 
that the primary register, which has to be 
kept up, is aregister of deaths at the 
Police Station, the mortuary registration 
office for the circle, that it is certainly 
kept up mainly for statistical purposes, 
and that the writer’s duty is only to 
ascertain roughly the date of death. We 
find from another paragraph їп this 
‘Manual that such death registers are 
weeded after five years. At the best, there- 
fore, the copy produced could not prove 


more than that 29th January ` was 
approximatély the date of Musammai 
Muna’s death. The evidence of Tejua, 


the chaukidar at, the time, is to, the effect 


that when Hira Lal told him that 
Musammat Muna was dead he believed 
him, and so caused an entry to be made 
in his register at the thana. He ean 
only say of his personal knowledge that 
he knows she died in Magh, ¢. e., between 
5th January and 4th February 1901. 
Even if it could be assumed that the 
chaukidar came to hear of Masammat 
Muna's death after his last visit to and 
report at the thana, the plaintiffs’ case 
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wil not be advanced апу further. 
Paragraph 255, section 10, of the Police 
Manual provides that a village Policeman . 
should attend, if the village be within 


five miles of the station, twice a week, 
or if tbe village be beyond five 
miles from the station, once a week, to 


make his reports; “but it is discretionary 
with the District Superintendent of Police 


to regulate these intervals if be finds 
necessary.” When an important case is 
being investigated at any thana the 


services of numerous chaukidars are often 
requisitioned in connection therewith; and 
the chaukidar may often be absent from 
his circle for some considerable time. So 
in default of evidence it is impossible to 
say when the chaukidar made his last 
visit at the thana. Apart from the above, 
the whole circumstances attendant upon 
the appearance on record of this copy 
teem with suspicion. Farzand Ali, as we 
have noted, described how the original 
register was destroyed by fire in April 
1913. The learned Subordinate Judge is of 
opinion that the defendants were more 
particularly interested in causing the dis- 
appearance of the original; but with this 
we cannot agree. The plaintiffs after 
remaining silent for over eleven years 
applied in the Police office on 9th January 
1913 for a copy of this register. It appears 
from the Police evidence recorded that 
the register was sent for from the 
chaukidar through the Sub-Inspector and 
was returned to the ¿hana on the 80th 
January. Copy was issued on the 17th 
January 1913. It bears a certificate of 
the Court Inspector, purporting to sign 
for the Superintendent of Police. This: 
officer is not the head of the office: he 
is unable to say how he came to certify 
this copy: he admits the Reserve Inspector 
is in charge of the office in the absence 


of the Superintendent of Police. It is 
possible, judging from the time of year, 
that the Superintendent of Police was 


absent on his cold-weather tour. But it is 
not shown that the Reserve Inspector was 
absent; and this would be unlikely, On 
22nd January the sale-deed, by which 6 
annas of the property claimed was trans- 
ferred to Sheikh Ahmad Ali, was executed; 
the suit was filed on 24th January. It is 
proved from the evidence of Farzand Ali 
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chaukidar, whose ‘statement is in favour of 
the plaintiffs, that the only time he kad 
seen Sheikh Abmad Ali was the day when 
‘constable. Wali Ahmad took this register 
from him for the purpose of the copy. 
At that time .Sheikh Ahmad Ali was 
staying in the village at Hira Lal's house. 
It is proved that this register was in use 
till 1910, when the headings of various 
columns being altered this old form of 
‘register was called in into headquarters, 
and new books issued. It was, however, 
re-issued from headquarters because of the 
entries therein of births in 1910, as it 
was required in connection with the checking 
of vaccination work; and from that time 
it aprears to haye lain unused with the 
chaukidor. Hira Lal swears that Musammat 
Muna died on 29th January 1901, and 


that he recolleeis that date as he made a` 


note on a slip of paper which he put 
aside as soon as he had obtained this 
mysterious copy, as he knew a case would 
have to be filed. rom tbe wording of 
his evidence alone it would be hard to 
say at what time he was pretending to 
have made this mote, But the learned 
Subordinate Judge viewed his evidence on 
this point with suspicion, and remarked 
that he‘ swore that the lady died in 
Magh about 29th of January 1901, when 
he took a note of the date. Mr. Bisheshar 


Nath, who represents the appellants- 
‘defendants Nos. 1 and 2, was in the 
lower Court and states that he too 


remembers that the making cf the note 
was said to be contemporaneous with the 
death-of Musammat Muna. It is curious- 
that he should have lost this valuable 
note after having kepb ib for so many 
years. It ‘is also particularly noticeable 
that on the 10th March 1913 the plaint- 
iffs fled an application to summon a 
hospital register to prove the date of 
Gckul’s death. In that application they 
particularly . prayed that the register 
might be taken and carefully kept in 
Court that there shonld be no ‘danger 
of its being tampered with. The chauki- 
dar's register, which was supposed to 
substantiate the date of Musammat Munas 
death, would certainly have been а much 
more important docament to keep from 
ihe hands of the othér party. Bat all 
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that the plaintiffs did after filing this : 
suit on the 24th January, with reference . 
to this register, was to apply on the 19th 
April to summon the Police Record-keeper 
to-produca it. On the Police Record-keeper 
proving unable to do so other applications 
were made to summon the chaukidar and 
the Sub Inspector and the person who made 
the copy. This pretended activity success- 
fully convinced the learned Subordinate 
Judge, who remarks on page 25 of his 
judgment that thé plaintiffs’ conduct in 
the case has never shown any nervousness 
about the examination of the original by 
the Court. But no nervousness need be 
expected, where it is known that the 
original has ceased to exist and is no 
longer available. It does not appear when 
the pocket book was sent from the Police 
Office to the chaukidar of the village for 
vaccination purposes, and whether this 
was done in respect of this village or in 
respect of other villages also, and no 
explanation is forthcoming as to why it 
was sent back to the chaukidar, after 
the copy was issued. 


Assuming that it was required by the 
chaukidar, the presence of Ahmad Ali, 
plaintiff No. 3, in the village at-or about 
the time when the Police Constable went 
to the village to fetch the pocket book 
from the chaukidar is significant, and the 
story of the chaukidar that after the pocket 
book was received back, it was stuck up 
in the chapper and was destroyed by fire 
is’ extremely suspicious. The learned Sub- 
ordinate Judge described the story of 
Farzand Ali as to the destruction of the 
pocket book as rather incredible and we 
agree with him. 


The entries in the pocket book are not 
serially numbered. The entries of births 
usually occur at one end of the pocket 
book and the entries of deaths at the other 
end, and where a chaukidar has many 
adjacent villages in his circle, differerit 
pages are assigned to each village. Thera 
is ample room in such a pocket book for 
the interpolation of an entry or for tamper- 
ing with the date, where such an entry 
already exists, and in the absence of the 
original, which has perhaps been deliberately 
destroyed to conceal the traces of tampor- 
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ing, we are unable to place much reliance 
‚ on the copy produced. 

Tejua, the chaukidar of the village, in 
whose time the entry in question purported 
to have been made, is illiterate and there 
ig no evidence to show by whom that entry 
was written. Farzand Ali, the present 
chaukidar, was ejected from a muaji holding, 
which he claimed to have inherited from 
his aunt. by the defendant Bisheshar Dayal 
prior to the suif, and he was naturally not 
very favourably disposed towards him. 

A chaukidar’s pocket book, if regularly 
kept, has not much probative value, except 
as to the births and deaths of particular 
individuals, for it is not the duty of 
the chaukider to ascertain the precise 
date of each birth or death. But where, as 
in this case, the margin is very small, and a 
few days’ difference might turn the scale one 
way or the other, it would be positively unsafe 
to act on the date entered in the pocket 
book, if no positive evidence be available to 
corroborate it. The copy itself is not above 
suspicion, and it looks as if 21 was written 
first, and then altered into 29. The oral 
evidence is admittedly inconclusive, and we 
are unable to find that it is proved that 
Musammat Muna died within limitation; and 
on this ground the suit must fail. 

We proceed, however, to record findings on 
the other grounds. 


For the plaintiffs it was alleged that Baij 
Nath had separated from Beni Singh eight 
years or more before his decease. The learned 
Subordinate Judge’s finding that the two 
brothers remained joint and that the property 
passed by survivorship to Beni Singh on 
Baij Nath’s death is contested for the plaint- 
iffs. We have no hesitation in agreeing 
with the learned Subordinate Judge that the 
plaintiffs were entirely unable to prove that 
Baij Nath died separated from his 
brother Beni Singh. It is admitted that 
the property in dispute was the proper- 
ty of Girwar, father of Baij Nath and Beni 
Singh, and that the two latter were joint 
after Girwar’s death. The plaintiffs en- 
deavoured to prove that a separation had been 
effected eight years before the death of Baij 
Nath, but their evidence on that point is 
entirely unsatisfactory. The plaintiffs sought 
further to rely on the entries made at the first 
Settlement, which took place after the death 
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of Baij Nath. There the names of Beni and 
Musammat Muna widow of Baij Nath were 
recorded in the khewat in equal shares. But 
it was held in Luchmun Pershad v. Musammat 
Moonnee Koonwer (6) thatwhere property is 
joint and ancestral, the mere registration ofthe 
widow's name after her husband's death and 
Sole possession by heris not suffieient proof 
that the properey had been divided, in 
the absence ofany evidence of actual parti. 
tion. The plaintiffs further rely upon an 
entry in clause 3 of the wajzb-ul-arz prepar- 
ed in 1869, where itis recorded that Musam- 
mat Muna lives with Beni and messes with 
him and that there is no account taking 
between them because of their joint residence. 
The above evidence-is clearly not sufficient 
to rebut the proper presumption as to con- 
tinued jointness among brothers in a joint 
Hindu family. Exhibits A-3 and А-9 are 
both copies of the wajib-ul.arz in question, 
in both of them, probably by а ocopyist/a 
mistake, the wife of Baij Nath is referred to 
as Musammat Lalo; but ib is accepted by 
the parties that this entry has а reference to 
Musammat Muna, Musammat Liallo being one 
of Beni’s wives. In 1881 JMusammat Muna 
and Musammat Bhagana, Beni’s surviving. 
wife, brought a suit against the widow of 
Ajudhia Prasad to set aside the sale-deed 
of June 1876; In the plaint in that suit 
they set out definitely that Beni was kul 
malik after the death of Baij Nath and that 
Musammat Muna was living jointly and 
messing with him, In viewfof the above, 
we are unable toattach the importance which 
the plaintiffs desire to a note in the wajzb-ul- 
arz as to the wife of Baij Nath that for the 
future in every harvest she has the power 
of asking for an account. The entry of a 
Hindu widow’s name in the khewat after the 
death of her deceased husband in a joint 
family is by no means uncommon, and it 
has been repeatedly held that such an entry 
should betaken, in default of evidence to 
the contrary, to have been made for her 
consolation, that is to say, as some kind 
of guarantee to her that her right to mainten- 
ance in the joint family is not overlooked 
and wecan attach no higher value, in the 
circumstances of this case, to the peculiar 
expression in the wajzb-ul-arz to which we 
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have just referred, We agree, therefore, with 
the learned Subordinate Judge that Beni 
Singh and Baij Nath constituted a joint 
Hindu family, that they were {joint at the 
death of Baij Nith, and that the property 
‘passed by survivorship to Beni Singh alone, 
and that Baij Nath, therefore, left no pro- 
perty which could be the subject of the 
present suit. But the learned Subordinate 
Judge has presumed that as regards the 
share which Baij Nath could have taken on 
partition, had a partition occurred, namely, š, 
Beni Singh put Musammat Muna in possession 
thereof, and conferred upon her the status 
of a Hindu widow with respect thereto, and 
that in consequence succession to the pro- 
perty on her death would open to the heirs 
of her husband. We are unable to find 
evidence which could in the least justify 
such an unusual presumption. Direct 
evidence there is none; and the indirect, if it 
-could be held sufficient to justify the 
presumption at all of Musammat Muna’s 
possession in the lifetime of Beni Singh, 
could only justify a presumption that she 
was allowed to remain in possession, without 
any right, of a portion of Beni Singh’s 
property, equivalent to what would have been 
Baij Nath’s share in lieu of the maintenance 
to which she was entitled. The plaintiffs 
in support of the finding of the learned 
Subordinate Judge rely upon Meda Ven- 
gamma у. Mitta Chelamiah (7). That was a 
case where a special provision was made by 
a deed. Ordinarily speaking a widow in a 
joint family is entitled to maintenance out 
of the family-property. Cases may occur 
where for the greater convenience of the 
payment of that maintenance a portion of 
the joint family property may be set aside; 
but that property stillremains joint family 
property; and it would be impossible to 
presume, in default of direct evidence to 
that effect, that the head of the joint family, 
when apportioning certain property for the 
maintenance of widow of the family, was 
carving out for hera peculiar title to herself 
and her husband’s heirs, which was to have 
the effect of separating that property from the 
joint property of the family. The plea of 


the defendants is that the title is perfected , 


(7) 15 Ind, Cas, 17; 36 M. 434; 12 M. L, Т. 293; 28 


M. L. J. 168. 
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by adverse possession of Musammat Muna‘ 
In noticing this plea it must be remembered 
that the defendants- are the successors-in- 
title of Ajudhia Prasad, and that their plea 
as to Musammat Muna’s action in 1857 when 
Baij Nath died must be based mainly on 
presumption. Inthe deed of gift of 1876 
the three widows definitely set out that after 
the death of Baij Nath, Beni Singh became 
owner of the entire property, and their 
reason for the execution of the deed of 
gift was shown therein as a desire to 
carry out the wishes of Beni Singh, who 
had no male issue and had brought up 
Ajudhiya Prasad as his son, but had failed 
to exeeute a document in his favour. We 
have already referred to the plaint in the suit 
brought by Musammat Muna and Musammat 
Bhagana in 1881. Considering the two above 
documents in thelight of the other evi- 
dence on the record, we are entirely unable 
to come to the conclusion that Musam- 
mat Muna had asserted any adversa posses- 
sionin herself as against Beni Singh in his 
lifetime, or indeed that she was at all in 
possession of any portion of the property ab 
the time of Beni Singh's death. We have 
found that the property being ancestral joint 
property Musammat Muna had no title at all, 
not even the life-estate which she would have 
enjoyed, had the property been separate. 
It follows, therefore, that when she, with the 
other widows, arrogated to herself a power 
of making a complete transfer of a portion 
of this property in 1876 adverse possession 
commeneed to run in favour of the transferee 
and thatadverse possession matured into a 
complete title very many years before the 
present suit was brought. She assumed to 
herself that title not on the death of Вай] 
Nath, as the defendants plead, but after the 
death of Beni Singh. 


We, therefore, find that the suit is barred 
by limitation, inasmuch as it has not been 
proved that it was brought within twelve 
years of Musammat Muna’s decease, that the 
property being joint ancestral property 
possessed by a joint Hindu family Baij 
Nath left no property at his death, and that 
Ajudhia Prasad, the predecessor-in-interest 
of defendants Nos. land 2, entered into 
adverse possession of the property trans- 
ferred to him by the deed of gift in 1876 by 
Musammat Muna, and that his adverse 
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possession became n perfect title many years 
tefore the present suit was brought. 


In xiew of the above findings it is unneces- 
sary for us to record a definite finding on the 
additional point which i$ raised by Ram 
Ratan appellant in Appeal No. 94 as to the 
liability of the pluintiffs to him. 

On the above findings Appeals Nos. 98 
and 94 of 1913 are allowed with costs. 
Appeal No. 112 of 1913 is dismissed. The 
decree of the Jower Court is set aside and the 
suit-is dismissed. The respondents may have 
their costs in both Ccurts. 


Appeals Nos. 93 and 94 allewed; 
` Apreal Ко, 112 dismissed, 
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sale~ Character of decree-holder and judgment-debtor , 

For a decree to Бе set off against another decree 
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JUDGMENT. 

SUNDER Lar, J.— These appeals arise out 
of orders passed by the Court below ünder 
Order XXI, rule 18, of the Code of Civil 
Procedure. Jt appears that the three 
suits were filed in the Court of the Sub- 
ordinate Judge of Jaunpur, to which the 
parties or most of them were impleaded 
either as plaintiffs or defendants. The 
first of these was filed by seven plaintiffs, 
viz., (1) Jumna Pershad, (2) Chunni Lal, 
(8) Lachmi Narain, (4) Bhagwan Das, 
(5) Persotam Das, (6) Jairam Das and 
(7) Sheo Pershad against nine defendants, 
viz, (i) Changur Khan, (2) Sheo Shankar, 
(3) Haridas, (4) Baijnath, (5) Bhola 
Natb, (6) Raghunath Das, (7) Maluk Das, 
(8) Rameshar Das, (9) Jageshar Das. 

The suit was for sale on foot of a mortgage 
which the defendants pleaded was paid off ' 
and discharged. І 

The learned Subordinate Judge of Jaunpur 
dismissed the snit, with costs amounting 
to Rs. 365 awarded to defendants Nos. 2 
to 4 and Nos. 6 to 9. The plaintiffs ap- 
pealed. against the said decree ‘to this 
Court and on 17th September 1910 the 
learned Chief Justice (Sir John Stanley) 
and Mr. Justice Banerji» dismissed the 
appeal with costs in favour of the.defend- 
ants, amounting to Rs. 468-9-9 for the 
High Court, and affirmed the decree of 
the Court below. 

The second suit was by Sheo Shankar 
and others (the eight persons who were de- 
fendants Nos. 2 to 9 in the suit mention- 
ed in the preceding paragrapb) against 
Jumna Pershad and others) the seven plaint- 
iffs of that suit). The suit was for posses- 
sion of certain properties with mesne 
profits. On 6th March 1911, Stanley, О, J., 
and Eanerji, J. decreed the said suit with 
costs and awarded future mesne profits, 
the amount of which was to be ascertain- 
ed in the execution department. Apart 
from the question of mesne profits, the 
amount of which remains still urascertain- 
ed, Skeo Shankar and others in these 
cases obtained against Jumna.Pershad and , 
others a deeree awarding them or some 
of them costs of the suit (in the amounts 
These two 
decrees may be described as decrees of 
the first set. 
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Tke last suit was one institnted by 
Jumna Persliad and tlie sama savan persons 
who were plaintiffs in the first mentioned 
suit om foot of threo mortgages, dated 
22nd February 1889, 30th Ostobar 1889 
and 9th: September 1893, for sale’ of the 
property mortgaged. The frst three də- 
fendants were the heirs of the mortgagors, 
the fourth defendant was a prior mort- 
васее. Dafendants Nos, 5: to 12 were 
Sheo Shanker and others (who are nam- 
ed as'. defendants Nos. 2 to 9 in the suit 
first mentioned), who had purchased a con- 
siderable part of the mortgaged property, 
and who were impleaded as such pur- 
chasers. The last two defendants (Nos. 13 
and’ 14) were puisne mortgagees of a part 
of the- property mortgaged. The suit was 
` decreed by the Court of first instance on 
l7th April 1909, and: the decree was up- 
held by the Gourt in Appeal on 23rd April 
1910. The decree was for the sale of 
the mortgaged property. This decree has 
bsen put in exeeution, as also the two 
decrees of the first'set. In execution of the 
decrees of the first set in: which the pro- 
ceedings for execution’ were initiated by 
Shéo Shankar, Raghunath Das and Rameshar 
Das; the: property of Jumna Das and others 
was attached and‘put up-for sale. Chunni 
Jal, Bhagwan Das’ and Lachmi Narain, 
three of the decree-holders of the 
decree for sale, have applied to tHe 
Court’ Below to set! off the amounts of'the 
decrees of the: first sett against theamount 
of the: third! decree (i.e, the decree for 
sale) under rul& 18‘of Order XXI ofthe 
Code: and’ their prayer has been granted: 
It is‘ against this order that’ the three 
appeals: (one in the case‘ of eácli decree) 
have been preferred. The case for the 
appellants is that they were-made-deféndants: 
to the decree for sale in their capacity. as 
purchasers of some of the mortgaged pro- 
perty. They were not liable personally for 
the amount of the decree. They were 
impleaded: to foréclose their rights of 
redemption: as transferees’ of the mortgaged 
property, which was of a much smaller 
value than the amount of the decree for 
sale, or even the decrees for costs obtained 
by. them. It was фо give them the 
opportunity of: saving. the property pur- 
chased by them from sale if they chose 
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to avail themselves of thel option thus 
given to them that they were impleaded, 
they were not bound to pay up tlie decree 
in question. It was only in their character 
as purchasers of some of the mortgaged 
parcels that they had been impleaded in 
that suit. They do not propose to save 
the property so purchased by them from 
sale, but prefer to leave it to the decree- 
holders to bring them to sale, and to 
recover what they can of the amount of 
their decree for sale. 

On the other band the amounts awarded 
to them by the two decrees for costs are 
personally recoverable from Jumna Pershad' 
and others. They would prefer to recover 
the amounts due to them оп their 
decrees, and leave the property purchased 
by them to be sold for what it may be 
worth, If the property purchased by them 
is of very small value, and indeed much 
smaller in value than the amount of costs 
awarded to them, ib is obviously to their 
advantage to repel the proposal to set off 
their decrees for costs, as prayed for the 
respondents, and the question in appeal is 
whether they can successfully repel the 
proposal. The answer to the question 
depends’ upon the interpretation to be 
placed’ on rules 18 and’ 20 of Order 
XXI of the Cod’. Clause (1) of rule 18 
aforesaid enacts that where two cross- 
decrees in separate suits "for the payment 
of two sums of money” passed between the 
same parties are in execution in the same 
Court, the Court shall record satisfaction 
of the decree for the smalleramount, and 
also record’ payment of that amount against 
the amount due on the decrea for the 
larger sum, and issue execution for the 
balance only, Prior to the passing of Act 
V of 1908 (the prasent Code of Civil’ 
Procedure)’ it had been held that a decree 
for sale is not a decree for payment of 
money within the meaning of section 230 
or 246 of the Code of Civil Procedure. 
This point has been cleared up by rule 20 
of this order. The provisions of rales 18 
and 19 apply now to decrees for sale as 
well: Rule 20, however, doss nothing more 
than make the provisions contained’ in 
rules: 18 and’ 19° applicable to decrees for 
sale. The two decrees proposed to be sst 
off against’ each: other must come within 


950 


SHEO SHANKER V. OHUNNI LAL. 


the provisions of these rules 
oan be so set off. 

Rule 18 of Order XXI of thə Code 
now in force corresponds to section 246 of 
the old Code. Explanation III of that sec- 
tion enacted that the section in question 
did not apply unless “the decree-holder 
in one of the suits in which the decrees have 
been made is judgment-debtor in the other 
and each party fills the same character in 
both suits". The same rule has been 
enacted in the Code now in force, and finds 
place in clause (3) of rule 18 of Order 
XXI. The question in the case is, do the 
judgment-debtors-appellants in the decree 
for sale on the mortgage fill the same 
character as they do in their capacity as 
holders of the decrees of the first set for 
costs, which are sought to be set off against 
the decree on the mortgage? 

To determine this point it is necessary 
to consider what character the defendants- 
appellants fill in the decree for sale on the 
mortgage. Ina suit for sale on a mortgage 
under rule 1, Order XXXIV, “all persons 
having an interest either in the mortgage 
security, or in the right of redemp- 
tion shall be joined as parties." Under sec. 
tion 91 of the Transfer of Property Aot, 
1882, besides the mortgagor any one of 
the following persons may institute a suit 
for redemption, vzs: — 

“(a) Any person (other than the mort- 
gagee of the interest sought to be redeemed) 
having any interest in or charge upon the 
property, 

"(b) any person having any interest in 
or charge upon the right to redeem the 
property," Я 

* * 


before they 


"(f) the judgment-creditor of the mort- 
gagor when he has .obtained execution 
by attachment of the mortgagor’s interest 
in the ргоретфу,. 

“(g) a creditor of the mortgagor who 
has, in a suit for the administration of 
his estate, obtained a decree for sale of the 
mortgaged property. ` 


By the combined operation of these two 
provisions а person who is а puisne mort- 
gagee of a part only of the mortgaged 
property, but whose  puisne mortgage 
comprises numerous other properties more 
than sufficient to meet his claim on_ the 
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plaintiff's mortgage, has to be made а 
party defendant. He may not .care at 
all to redeem the small bit of his mort- 
gaged property comprised in plaintiffs mort- 
gage and be content to realize his mort- 
gage money from the other property mort- 
gaged to him. An attaching creditor under 
section 91 (f) of the Act may be in a 
similar position. He may not care to 
redeem the small portion attached by him 
and may prefer to rely upon other pro- 
perty owned by the debtor for realizing 
his debt. Similarly a transferee of a 
portion of the mortgaged property (or 
even of the whole of the mortgaged pro- 
perty) may prefer to let the property be 
sold. The question is, do persons impleaded 
as such who are not liable on the contract 
of mortgage (being no parties to it), but 
who are impleaded to foreclose their rights 
of redemption, "fill the same character” as 
that in which they obtained the decrees 
he for costs, sought to -be set 
o 

Apart from agreement “all rights of set- 
off are purely the creation of Statute or 
rules of Courts" (Lord Halsbury's Laws 
of England, Volume 25, page 485). These 
Statutes of set-off were construed strictly 
by Courts of Common Law (ibid. page 486.) 
Under rule 3 of Order IX of the Rules of 
the Supreme · Court of 1888, Ње 
Judge may, if "such set-off or counter- 
claim cannot be conveniently disposed 
of in the pending action, or ought 
not to be allowed, refuse permission to 
the defendant to avail himself thereof." 
In this country, however, the practice of 
recording satisfaction of one decree and part 
satisfaction of the other and issuing execu- 
tion for the balance is governed entirely 
by rule 18 of Order XXI. 


Our Code is, however, imperative on this 
point and the Court is bound to give 
effect to the plea, provided the conditions 
prescribed by the rule are fulfilled. If 
the contention for the respondent be 
correct, а person impleaded merely in the 
character of a person who has purchased 
or attached a portion of the mortgaged 
property or who holds a puisne mortgage 
over a portion of such property, is compelled 
to set it off against any decree for a 
debt obtained by him personally against 
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his opposite party which he was entitled 
‘to recover personally for his debtor. Не 
is thus compelled to pay а debt, which 
he is not personally bound to pay and 
for the payment of which he is under no 
personal obligation. He is compelled to 
save from sale property which he does not 
care to save, and which he is not bound 
to save from sale. In my opinion a person 
. against whom a desree foreclosing’ his right 
to redeem a property from sale is passed 
in his character as a puisne mortgagee, 
or an attaching creditor or а puisne 
transferee, is a judgment-debtor to that 
decree in a character different from the 
one in which he holds a decree made 
in his favour personally, and which is 
enforceable against his judgment-debtor 
by the arrest of his person and the at- 
t.chment of his property. In the one 
case he has obtained his decree fer costs 
in his individual and personal capacity. 
“In the other he is not ordered to pay 
any sum of money in his individual and 
personal capacity, but is only given an 
option to do so if he likes, to save from 
sale some property in which he is interest- 
ed. 

It was ` suggested in course of the 
argument that if the property in which 
the appellant is interested as a puisne 
transferee of a very small value, the 
equities of the case might be met by 
setting off only the value of the property 
in which the appellant was interested. If 
both parties were agreed as to the value 
of such property the ascertainment of the 
amount to be set off presents no difficulty. 
Rule 18 of the Code, however, contemplates 
no enquiries where the point is disputed. 
The sums are ascertained and fixed by the 
decrees, all that rule 18 contemplates is 
the mechanical process of setting off one 
against the other, 


Reliance has been placed on the case of 
Nagar Mal v. Ram Chand (1). In that 
case a decree for money was set off against 
a decree for sale by the Court below. 
The holders of the money-decree applied 
to this Court for the revision of the 
said order. The judgment-debtors in the 
decree for sale were not impleaded in 


. (1) 8 Ind. Cas. 835; 7 A. L. J. 1179; 33 A. 240. 
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that suit in a capacity different from 
that in which they had obtained their 
decree for money. The Court (Knox and . 
Karamat Husain, JJ.) in that case saw 
no reason for interference in revision. In 
this case the character in which the de- 
fendants-appellants were sued in the сазе 
on the mortgage, is different from the 
character in which they obtained their 
decrees for money. For these reasons I 
would decree the appeal and set aside 
the order made by the Court below with 
costs. А 

Warsa, J.—I entirely agree with the judg- 
ment of my brother Sunder Lal. 

By tHe Coort.—The appeal is allowed, 
the case is remitted to the Court below 
to proceed with the execution proceedings, 
having regard to the directions contained 
in the judgment of this Court. The ap- 
pellants will get their costs, including 
fees on the higher seale if duly certified. 


Appeal allowed. 


` SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Civit Sor No. 264 or 1915, 
April 19, 1916. 
. Present:—Mr. Hayward, A. J. C. 
Haji MUKHI GAZI AND ANOTEER— 
PLAINTIFFS 
versus 


MASTANSHAH — DEFENDANT. 

Muhammadan Law—Wakf, evidence of, —OCustom, 
special, in opposition to general rules of law, essen- 
tials of —Burden of proof. 

А. dedication of property in wakf may be proved 
by showing actual user of the property for wakf 
purposes for a long period. [p. 958, col. 1.] 

A special custom governing succession io wakf 
property being opposed to tho general rules of 
Muhammadan Law, the burden of establishing tho 
same Tes heavily on those who set it up. [p. 958, 
-eol. 2, 

Sach a custom should be construed strictly and 
must be shown to have been ancient, certain, 
invariable, reasonable and continuous and should 
be established by clear and unambiguous evidence. 
Гр. 958, col. 2.] 

Sayad Addula Edrus v. Sayad Zain Sayad Hasan 
Edrus, 18 B. 556 at pp. 561, 562; 7 Ind. Dec. (х. s.) 
368; Rajkishen Singh v. Ramjoy Surma Mozoomdar, 1 
С. 186 at p. 196 (P. С.); 19 W. R. 8; 3 Sar. P, C.J. 
174; 8 M. J. 151; 2 Suth. P. C. J. 744; 1 Ind. Dec. 
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(x. s.) 119; Ramulakshmi Ammal v, Sivanathe 
Perumal Sethu-ayar, 14 M. I. А. 570 at pp. 585, 586; 
17 W.R. 552 (P. C.); 12 B. L. R. 396; 2 Suth, P. C. J. 
603; 8 Sar. P. C. J. 108; 20 E, R. 898; Hurpurshad v. 
Sheo Dayal, 3 T. A. 259 at p. 285, 26 W. R. 55, referred 
to. 

Mr. Issardas Odharam, for the Plaintiffs. 

Mr. Udhuram Khubchand, for the Defend- 


ant, 


JUDGMENT.—The plaintiffs, as represen- | 


Mussalman Marwari com- 
munity and with the sanction of the 
Collector of Karachi, sue the defendant 
Mastanshah, a Punjabi fakir, for declara- 
tion that two plots of land in the 
Ranchore lines are wakf and for the appoint- 
ment of trustees and the settlement of a 
scheme of management under seciton 92 of 
the Code of Civil Procedure. 


The defendant Mastanshah claims that the 
smaller plot is his private property derived 
by succession from one Sherali. He admits 
that the larger plot is wakf, but claims to ba 
the rightful mutawalli by succession from the 
successors of the same Punjabi fakir Sherali. 
He denies that thereis any need for the ap- 
poiniment of other trustees or for the settle- 
ment of a scheme of management under sec- 
tion 92, Civil Procedure Code. 

Now there doss not appsar to me any 
reecrd of actual dedication of either of these 
plots. The smaller plot is No. 328 and 
appears to have been originally leased on 
lst of August 1868 to the Panjabi fakir 
Sherali according to the extract of the 
Land Register (Exhibit 7). A sanad for this 
plot was subsequently issued in the name of 
Sherali in the ordinary form B-2 relating to 
private property on the 2nd July 1577, and 
the name of the owners was subsequently 
changed from that of Sherali to the names of 
Sherali and’ Gulabshah in 1879, and. these 
names still stand unaltered in the sanad” 
(Exhibit 8). The larger plot is No. 490 
and appears to have been granted as wakf to 
the same Panjabi fakir Sherali on the 18:һ 
of October 1875, according to the extract of 
the Land Register (Exhibit 5). The sanad 
was subsequently issued to Sherali on condi- 
tion that he kept up "Lalshahbaz 
jo takio". The form used was form A-2 for 
wakf and other dedicated property aud waa 
dated the 31st March 1877. ‘The name of 
Sherali was changed to the names of Sherali 
and Gulabshah in 1879, and that is the  pre- 


tatives of the 
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sent condition of the sanad (Exhibit 6). There 
is, however, no dispute that оп the smaller > 
plot there is а fakir’s room and other 
rooms adjoining, in which it is alleged 
that cooking utensils for feasting fakirs 
are kept by the Marwari jamayat. There. is 
merely a road batween the smaller plot: and 
the larger one. Thera is also no dispute 
that there is now no " Lalshahbaz jo takio” on 
the larger plot, but a flag’ staff and the tomb 
of “Pir Bukhari” and.a structure over a tomb 
built many years ago by a misiri named Lalu 
Gaggu, Mussalman Marwari, There are 
also two platforms for people to sit on, 
erected st sometime unknown, and a "ehar- 
dart” for use at the time of the Mohurrum 
erected by Mukhi Shamu, another Mussalman 
Marwari, Also a fakir’s room erected at 
sometime unknown where drums are kept 
and a room attached to it in which itis alleg- 
ed that the- cooking utensils of the com- 
munity are kept by the Mussalman Marwari 
jamayat, Also an ‘imambara’ erected many 
years ago, according to-the defendant by the 
Mahomedan wife of General Marston for the 
preparation and custody of the Mussalman 
Marwari taboot. There is besides a garden 
and a well repaired recently in 1904 and two 
bath rooms for’ public nse built also іп 1904, 
at theexpense, soit isalleged by the witnesses 
Haji Chandu and Karim Buksh, of the Musal- 
man Marwari jamagat (Exhibits 9 and 10). 
A water-pipe connection was added on the 
31st May 1912, anda receipt has been pro- 
duced by the defendant. for the charges paid 
to, the Municipality (Exhibit 12), The 
whole plot is surrounded by acompound wall. 
The defendant and the witness Jivan, wife of ` 
Galzarshah (Exhibits 13 to 15), have also 
produced receipts for about 15 years in 
respect of the two plots for other taxes paid 
tothe Municipality and for land-tax paid to 
Government. There is lastly no dispute that 
the plots have been managed since the time 
of Sherali by the other Punjabi fakirs, 
Miskin, Najafaliand lastly by the defendant. 
Mastanshah, for about 10 or 12 years. The 
witnesses Ablo and Immamdin have even 
alleged that they were recently tenants of 
parts of the plots in snit from the defendant 
Mastanshah up to the time of his leaving һе 
plots in consequence of a dispute with the 
Mussalman Marwari jamayat. 


It is alleged on the.one sida by the-defen1- 
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ant Mastanshah that these facts indicate that 
these Punjabi fukirs managed the smaller 
plot as their own private property and the 
larger plot as mutawallis both by right of 
succession, and on the other side that they 
were merely custodians -of both plots in 

wakf? and were appointed by the Mussal- 
man Marwari jamayat, that all the payments 
made by them—payments mentioned in the 
receipts—were made by money obtained from 
the Mussalman Marwari jamayat and that 
mutawalliship as evidenced by the posses- 
sion of the sanads of the property has always 
.béen vested in the Mussalman Marwari 
jamayat. ; 


Itseems to me that though no record 
of actual dedication has been traced, both 
plots have been shown by their actual user 
just described to have been treated by both 
parties as dedicated in wakf. It needed 
little discussion at the trial to make it evi- 
dent that the right of succession put forward 
by the defendant Mastanshah was extremely 
vagus, It was with considerable difficulty 
that the foundation of his claim was extract- 
ed from the defendant’s Pleader, who finally 
selected as his basis the Wills of the previous 
holders and therulesofthe Muhammadan Law 
indicated in paragraph 329, Wilson's Anglo- 
Mihammadan Law. Unfortunately, however, 
for this selection the evidensaas to the Wills 
of the previous holders entirely broke down 
and developed into а manifestly different al- 
legation that the succession was according to 
a special custom whereby the appointment lay 
in the.hands of the Karachi fakir jamayat, 
Bat even this allegation was not well 
supported, and the evidence adduced has, 
in my opinion, proved nothing more than 
that on the death. of the fakir for the 
time being holding the appointment, the 
nearest available fakir appointed himself 
as successor and obtained a sort of con- 
firmation of the appointment by giving a 
feast’to all the other fakérs of Karachi. That 
is the most that can, in my opinion, safely 
be inferred from the evidence of the defend- 
ant, who was driven to explain the obvious 
defects of his memory on these matters by 
the admission that his really lucid intervals 
werelimited to 12 o'clock noon to 2 o'clock P.N. 
between his mofning and evening doz2s of 
- opium. His brother fakirs Miskin Shah and 
Din Mahomed Shah are not also, in my opinion, 
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entitled to any batter credit; nor would: it 
ba safe to lay any serious weight upon the 
statements of the old: man Sayed Hidayatali 
Shah, who produced a sanad from: Kalandar 


“Shah of Sehwan as the Mukhi of the Karachi 


fakir jamayat. There can, in my opinion, 
be no question that such evidence does not 
amount to the clear proof requisits to establish 

the acquisition by custom of the: right to 
appoint mutawalli to the property in suit by 
the Karachi fakir jamayat, and the burden of 
establishing such a custom lay heavily-on the- 
fakir jamayat who set it up In. opposition 
to the general rules of Muhammadan Law, as- 
pointed outin paragraph 880 of Wilson's Anglo- 
Muhammadan Law, relying on the case of 
Sayad Abdula Edrus v. Sayad Zain Nayad 
Hasan Edrus(1). Such a custom would-hare to 
be shown to have been ‘certain, invariable and 
continuous" according to the dictum of the . 
Privy Council in the case of Rajkishen Singh 
v. Ramjoy Surma Mozoomdar (2). It would 
also to be established by “clear-and unambi- 

guous evidence” as laid down by their Lord. 
ships in the case of Ramalakshmi Ammal v. 
Sivanatha Perumal Sethurayar (3). It 
would have to be “ancient, certain and reason- 

able” and “construed strictly”, as-again laid 

down by their Lordships in the later case of 
Hurpurshad v. Sheo Dayal (4). On the 
other hand there does not appear to me to be 
any clear proof that the so styled mutawalli 
fakirs were appointed by the Mussalman 
Marwari jamayat, There is no doubt that 

-Mulla Saleh Shah has stated that that was the 
fact апа that he has been supported by Saki 
Mahomed, Karim Bux, Mir Mahomed Balooch 

and Mukhi Gazi, headman of the Mussalman 
Marwari jamayat. But they have not been 
able to adduce in confirmation of their oral 

statements any corroborating evidence from 

the records of the Mussalman Marwari 
jamayat. Itappears to me that all that can 

be safely deduced from their evidence is this, 
that after the self-appointed fakir took up 
his position аз mutawalli he was tacitly 
accepted and allowed to levy the usual fees and 

11) 13 В 555 at pp. 561, 1562; 7 Ind. Dec. (x. $.) 
© 
5б, 1 C. 186 at p. 193; 19 W. R. 8; 3 Sar. P. C. J. 
1745 S M. J. 151; 2 Suth. P. C. J. 744; 1, Ind. Deo, 
(x. 8) 110. 

(3) L4 M. I. A. 570 at pp. 535, 586; 17 W.R. 552; 
12 B. L. W 336; 2 Suth. P. С. J. 6003, 3 Sar. Р, 0. J. 
105; 20 E. В. 898. 

(4) 3 I. A. 259 nt p. 285; 26. W. R..55; 
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alms given to the fakirs in charge of these 
properties in suit situated, as they were, in 
the midst of the  Mussalman Marwari 
community. 

There can be no doubt that disputes subse- 
quently arose between the defendant Mastan- 
shahand the surrounding community upon 
whom he relied for his livelihood. The defend- 
ant Mastanshah has attributed the ill-feeling 
to his highly moral attitude in regard to gambl- 
ing and the depositing of business materials 
upon the sacred plots and has alleged that he 
was in consequence forcibly evicted by the 
Mussalman Marwari community. On the 
other hand, it is objected that the defendant 
Mastanshah introduced drunken strangers on 
to the plots much to the annoyance of the 
women апа children of the community and 
that matters finally came toa head when he 
was discovered hawking one of the communi- 
` ty cooking vessels and one of their drums 
for sale in the bazaar, and when he, on being 
eaught'in this discreditable negotiation, of 
his own accord deserted his post. It is 
denied that he was forcibly evicted by the 
Mussalman Marwari jamayat, In view of 
defendant's admitted predilection for opium 
further proof tham his mere word would be 
required io convinee me of his praiseworthy 
attitude in regard to gambling and the misuse 
. of the sacred plots, and with regard to the 
accusation of theft һе was unable to deny 
that the accusation was made, though he 
strenuously denied that he committed the theft 
of the property of the jamayat, That the 
accusation of theft was made has, moreover, 
been satisfactorily established by the evidence 
of Imambux and the headman of the jamayat. 
On the other hand 16 is difficult to believe 
that the defendant was not forcibly evicted 
in view of the solid grounds existing for 
suspecting him of theft. The witnesses Nek 
Mahomed, Haji Hothi Mithu and Abu Baker 
have all denied that they forcibly evicted 
defendant. But the fact remains that he and 
his... ...left the plots in the face of a large and 
influential gathering of the heads of the 
Marwari jamayat andit seems that whether 
actual force was employed or not, this practi- 
cally amounted to forcible eviction by the 
Mussalman Marwari jamayat. 

The result of the evidence, therefore, is to 
show that there was never any clear dedication 
of the plots in wakf but that both the 
smaller andthe larger have since been used 
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for purposes which were the proper objects 
of wakf, that the particular purpose for - 
which the larger plot was held on rent- 
free"terms, namely, the maintenance of "Lal. 
shahbaz jo takio” was long ago forgot- 
ten, and other purposes already described 
were substituted by the surrounding Mus- 
salman Marwari community; that no right 
of succession has been established by 
the defendant in respect of the so-called 
Punjabi fakir mautawallis, nor on the other 
hand has regular appointment been establish- 
ed by the Mussalman Marwari jamayat| 
that the purposes of the dedication of the 
two plots have thus become indistinct, while 
no definite method of succession has ever 
been established and that serious disputes 
have subsequently arisen between the fakirs 
styling themselves “mutawall’s” and the 
surrounding Mussalman. Marwari’ com- 
munity. This state of things is, in my 
opinion, sufficient to justify the intervention 
sought and the formal. declaration that 
both the smaller and the larger plots are 
wakf, the framing of a scheme for their 
management and the vesting of them ina 
regular succession of trustees or mutawallis 
under section 92, Civil Procedure Code. 
The best scheme in all the circumstances 
would appear to Ба is to appoint the defend- 
ant Mastanshah, who has been for a 
number of years in charge ofthe property, 
custodian but to vest the wukf properly 
in trustees, t.e., mutawallis to be selected 
from tbe leaders of the Mussalman Marwari 
community; to provide that the defendant 
Mastanshah should not be removed from 
his post of custodian by the trustees 
or mutawallis except with the leave of the 
Court, but that the appointment and the 
dismissal of subsequent custodians shail ` 
rest with the trustees or mutawallis without 
necessity of reference to the Court; and 
to provide that the property shall not be 
diverted by the trustees or mutawallis to 
any other user than those indicated in the 
description already given of the buildings 
on the property without the leave of the 
Court; and to allow either side liberty to 
apply in respect of these matters in this 
suit for further orders of the Court. 

The decision on the issues will, therefore, 
be as follows:— ° ; 

Issue 1.—Is plot No. 828 wakf?...... Yes. 

Issue 2,—Is defendant custodian merely 
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or mutawallt of plots Nos. 328 and’ 480? 
Custodian and not mutawalli. 

Issue 3.—If mutawalli, is he liable to 
-be removed? Does not arise as he has been 
declared to be a custodian and not mutawallz. 

Issue 4.—Should defendant be restrained 
by injunction not to interfere with the plots 
Nos. 328 and 480?...Does not strictly arise, 
as he wil have the right to perform the 
duties of custodian, though not those of 
mutawalle. 

Issue 5.—Whether any and if so, what 
trustees should be appointed and what 
scheme, if any, be settled for the manage- 
ment of the properties? The defendant 
Mastanshah shall be appointed custodian 
and the following three persons shall be 
-appointed trustees, that is to say, mutawallis, 
namely, Mir Mahomed Balooch Mahomed 
Yusif, Haji Hothi Mithu and Haji Chandya 
as proposed on behalf of the Marwari 
Mussalman jamayat. Any vacancy among 
the trustees or mutawallis to be filled up 
by the  Mussalman Marwari Silavata 
jamayat. The defendant Mastanshah shall 
not be liable to removal except with the 
leave of the Court, but future custedians 
shall be appointed and removed by the 
trustees or mutawallis for the time being 
without reference to the Court. The pro- 
perty shall be vested in the trustees or 
mutawallis for the time being and shall 
not be diverted to any other uses than 
those indicated in the description given 
in this judgment of the buildings now on 
the property, nor shall any part of the 
property be leased or further built upon by 
the trustees or mutawallis -now appointed or 
hereafter to be appointed by the Mus- 
salman Marwari Silavata латара without 
the leave of the Court. Either party 
shall have liberty to make any further 
application in these proceedings in respect of 
these matters to the Court. 

Issue 6.— What orders as to 
Either party to bear its own costs. 

Deeree aecordingly. Each party to bear 
his own eosts. 


costs? 


Suit decreed. 
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PATNA HIGH COURT. 
Sszcoxp Crem Appears Nos. 1641 AND 1822 то 
1838 or 1915. 
November 2, 1916. 

Present; —Mr. Justice Mallick and Mr. 
Justice Atkinson, 
KANDHDEO NARAIN SINGH ~ 
APPELLANT 
versus 


DEWA SINGH ano OTHERS —HESPONDENTS, 

Bengal Tenancy Act (VILI of 1885), ss’ 67, 68, 108— 
Rent, decree for—Interest or damages, right of plaintiff 
to — Record of Rights, production of, in Appellate Court 
—Procedure—Civil Procedure Code (Act F of 1908), 
O. XLI, v 27. 

Where a Record of Rights is allowed, to be pro- 
duced in evidence in the Appellate Court, an oppor- 
tunity should be given to the opposite party to rebut 
the presumption arising out of it. (p. 958, col. 1.) 


The duty of а Court to.award interest or damnges 
on arrears of rent under sections 67 and 68 of the 
Bengal Tenancy Act is mandatory. It must do either 
the one or the other. |p. 957, col. 1.] 

Second appeal from the decision of the 
District Judge, Gaya, dated the 17th April 
1915. 

Mr. Jogesh Uhandra Roy (with him Mr. 
Harihar Prasad Sinha), for the Appellant. 


Rai Gurusaran Prasad (with him Mr. Rajen- 
dra Pershad), for the Respondents. 


JUDGMENT. 


ATKINSON, J.—In these eleven cases the 
plaintiffs are zemzndars suing the defendants, 
their tenants, forrent. The cases are numbered 
1641 and 1829 to 1838 inclusive. Different 
considerations apply to Nos. 1641, 1829 and 
1835, but with reference to the other cases 
there are some points in common. The 


‚ actions were for rent, and the question be- 


tween the parties mainly was whether the 
rent was payable upon the danabandz system 
or upon the bataz system. The plaintiffs as 
zemindars were claiming the rent according 
to the danaband? system, and the defendants 
as tenants were contending that their 
liability was upon the bata? system, The 
matter came before the learned Munsif, 
who heard the case in detail- and 
in favour of the plaintiffs and 
awarded the plaintiffs the full measure of 
their claim together with interest, At the 
time that the hearing took place before 
the learned Munsif, which was sometime 
in August 1914, the Record of Rights was 
not in existence, but it came into being in 
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or about the'l'8th September 1914-or about 
18 days after the decision of the Munsif had' 
been given. Accordingly application was 
made on the 13th April 1914, three days 
before the hearing of the appeal before the 
District Judge; for-liberty on the part of the 
defendants- to file the Record of Rights. 
Liberty was given to file the Record of 
Rights, but the question as to the admissibili- 
{у of the: document was reserved for: the 
hearing of the case upon the 16th of April. 
On the. i6th, it is quite clear that the learned 
District. Judge admitted the: document, the 
Record of Rights, but the record is-silent as 
to whether or nothe afforded any opportunity 
to the plaintiffs to. tender evidence to rebut 
the presumption arising from the "Record. of 
Rights. I think he was right in admitting 
the Recordiof Rights; but I think. that 
wlien Не decided to admit the: Record: of 
Rights, it was his obvious duty in the exer- 
cise of his judicial diseretion to allow the 


plaintiffs an opportunity to. tender ‘rebutting: 


evidence, and because he did not do so 
renders his decision inthis ease on that 
point unsatisfactory, to say the'least of iti 
That point is common to all the cases; it 
applies to the entire eleven cases, and so far 
as that point is concerned ib appears to us 
that the case has not been satisfactorily 
disposed of by the Judge in:the lower Appel- 
late Court: 

Another point common to all the eleven cases 
is that the learned Judge took into considera- 
tion matters which were not proved in evi- 
dence before him. It appears that a person 
called Ganesh Lall, who isa patwar: of a oo. 
sharer of the plaintiffs, living on intimate 
terms with her, that he in some other pro- 
ceeding filed'a bata: khasra, and although 
Ganesh Lall was not called as a witness nor 
was the document which heis said to have 
filed in the other proceeding produced, the 
learned Jüdge assumes that his evidence, as 
he refers to it, cannot be rightly set aside. 
Г до not know what the learned Judge means 


by that expression: it conveys nothing фо, 


my mind, because this person Ganesh 
Lall was not called in this case as a 
witness and gave no evidence; and if the 
learned Judye refers to the khasra which 
he filed in. the antecedent proceedings, in 
my opinion he was acting entirely illegally 
jn considering that document at all, because 
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the document’ itss]Ë was not produced’ andi 
no foundation waylhid' by the defendants-for | 
ad mitting-sscandary evidence of its contents, 
Therefore, on those-t'wo: points common to: 
ali the elbven'cases- tHe trial: Has been un: 
satisfactory, 


With regard. to the cases Nos; 1641 
and 1829, additional considerations apply. 
There had been between the plaintiffs 
and the defendants in those suits disputes 
аз to the liability for rent in . respect of 
laad3 other than the lands: now in. suit. 
In the course of the proceedings the 
parties had agreed to settle their differences; 
and. at that time, as I gather, there was a: 
dispute existing as to the system of rent 
applicable in reference to those lands,. and’ 
the parties in that former action agreed 
to settle their differences) and: they. 
embodied their decision in the terms. of 
a compromise which was made a decree. 
of the Court, whereby they agreed that 
not only was the liability for rent in 
the previous action settled, but. that 
liability, for the payment of rent in the 
present suit in reference to- the present 
lands was also settled: and the panties 
declared, and agreed in the settlement. 
made between themselves, that во far аз 
the lands in this suit were concerned the 
rent: was to be payable on the danabandi 
system. The learned Judge was tendered 
these documents: they had been used 
before the Munsif, and the learned Judge- 
disregarded them. It has been pressed 
upon us very mach by the learned  Vakil 
for the defendants, that he considered 
them in part and disregarded them, 
because they.wera outweighed in value 
by the weight which the learned Jadge 
attached to the entry in the Record: of 
Rights. In my opinion, the learned 
Judge did not measure legally the full’ 
value of those дозатепіѕ; they were very 
potent and strong, they had beem 
incorporated in the compromise which 
was madea decree of the Court, and the 
Judge brushes them aside in the most ‘airy 
way, and certainly not in a judicial manner. 
Ав far as I can see, he attaches very 
little weight, if any, to their valae in 
determining the vital issue in this case, 
namely, the system upon which the rents 
were payable. We think that for that 
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reason also. tbese two cases, Nos. 1641 
and 1829, should go back for re considera- 
tion and proper trial. 


ln ‘those two cases plus case No. 1836 . 


there із this additional fact that’ apart 
from the compromise, which ‘had the 
force of being a decree, thera were also 


danaband: appraisement papers in existence 
signed by the tenants in each of these 
three cases. These documents were tender- 
ed in evidence, and the learned Judge 
disregarded them, because he said there 
was no evidence to prove that the tenants 
had signed these danabandi appraisement 
papers, and he excluded the documents on 
that ground. Not only was he wrong in 
that, but the record shows that there 
was evidence produced to prove that the 
tenants did sign the documents which had 
been tendered in evidence. ‚Їп that aspect 
of the case we could not for one-moment 
allow his decision to stand on an inference 
drawn by the learned Judge -so contrary 
to the evidence and so unsatisfactory. 

Finally the Judge in this case, although 
he found that the batai system applied 
and awarded a measure of rent to be 
paid, gave no interest and awarded no 
damages. Clearly his duty was, under 
section 67 of the Bengal Tenancy Act, 
to award interest. The obligation is 
mandatory under the Statute; and he has 
power under section 68, sub-clause 2, to 
award damages ifit is a fit and proper 
case. In this case he disregarded his 
duty under section 67, and declined to 
exercise the power he has under section 
68; he must do one or the other, at 
least either award interest or award 
damages. He has done nothing, and thé 
enlire proceedings in the lower Appellate 
Court appear to usto be so unsatisfaetory 
ibat a re-trial of these cases ig essentially 
necessary in the interests of justice, 

Accordingly we remand the case to the 
learned District Judge for re-trial in all 
respects, and then it will be open to-the 
parties Фо give such .further additional 
evidence,.a3s they may think advisable and 
necessary, with the permission of the Court. 

This:appeal will be allowed with costs. 

Muoutick, J.— I coneur, 

Appeal allowed; Case remanded. 


LOWER BURMA CHIEF COURT. 
First Слу. Appeat No. 142 or 1915. 
August 22, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey, 

MUTHU ERULAPPA PILLAY AND anotior 
"PLAINTIFFS—À PPELLANTS 

versus ` 
VUNUKU THATHAYYA MAISTRY 
Š DEFENDANT— RESPONDENT. 

Evidence Act (I of i872), s, 92 – Interest, non-liability 
for, admissibility of evidence for—Üustom repugnant 
to terms of pro-note, proof of —Civil Procedure Code 
(Act V of 1908), О. VIII, т. 6—Set-off, court-fee 
on, power of Appellate Court to order—Court Fees 
Act (VII of 1870), s. 12, para. II, Sch. I, Art. 1. 

Under section 92 of the Evidence Act no oral 
evidence is admissible to show that the interest 
mentioned in a pro-note is not payable and no 
custom or usage repugnant to or inconsistent 


' with the express terms of a pro-note can be proved. 


Lp. 958, col. 1.] 

` Where a written statement pleads a set-off within 
the meaning of Article 1 of Schedule I of the Court Fees 
Act and it does not bear an ad valorem Court-fee 
on the amount of set-off, the Court is debarred from 
going into the question of set-off. [p. 958, col. 1.] 

An Appellate Court cannot make an order for 
payment of an additional Court-fee when no feo 
at all has been paid and where the original Court 
has not decided the question of valuation. [p. 958, 


-col. 2.] s 


Мт. N. M. Cowasjee, for the Appellants. 
Mr. J. В, Bilimoria, for the Respondent. 


JUDGMENT. 


Fox, C. J.—The plaintiffs, who aro the 
&dministrators of the estate of А. Andiappa 
Pillay who died on the 22nd June 1913, 
sued the defendant for Rs. 6,335 due ona 
promissory note for Rs. 3,750, which bore 
interest at two per cent. per mensem and is 
dated the 9th December 1911. | 

Tbe defendant admitted execution of 
the note, .but set up that “he verily 
believed that at the time of the execution 


of the said promissory note no interest ' 
was mentioned in the same.” 

It was not proved that the note had 
been altered in any way since it was 


executed. 

A further defence was that the money 
had been advanced to the defendant for 
the supply of coolies, that no interest-was 
ever charged for such advances, and that 
all but Rs. 44-10 of this advance ‘had 
been settled by deductions or non-payment 
of the defendant's bills for coolies. 
‘Admittedly all the bills for coolies supplied 
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during Andisppa’s lifetime were paid 
without deduction, but the defendant’s case 
was that he had continued to supply 
coolies to the plaintiffs who carried оп 
Andiappa’s contract to the end of the 
season, and they had paid none of his 
bills but had appropriated the amounts of 
them to the amount due on the promissory 
note. 

The plea that the amount had been advanced 
for the supply of coolies and that no 
interest was chargeable on such advances 
led to error at an early stage of the case. 

The defendant being -admittedly unable 
to prove that the document sued on had 
been added to since execution, all that 
the Court had to deal with was what 
was due on the note according to its tenor. 

Under section 92 of the Evidence Act 
no oral evidence was admissible to show 
that the interest mentioned in the note 
was not payable, nor could any usage or 
custom repugnant to or inconsistent with 
the express terms of the promissory note be 
proved. 

The question whether the amount had 
been advanced for the supply of coolies or 
had been advanced for any purpose the 
defendant chose to put it to was irrelevant. 


He was liable according to the tenor 
of the note, and he could only obtain 
discharge from that liability by proof of 
payment or release of some description. 

He did not set up actual payment 
towards the note, but what he did 
up amounted to a plea of either set-off 
or counter-claim, that is to say, he alleged 
that against the amount due on the note 
the plaintiffs owed him money for coolies 
supplied by him to them, which they 
had not paid him, This is the sub- 
stance of the allegation, although it is 
worded “all his bills from August 
to the 7th December, when the supply 
of coolies stopped, have been appropriated 
by the plaintiffs towards the said promissory 
note”, Ы 

As it stands, it appears to me that the 
written statement pleaded a set-off within 
the meaning of Article 1 of Schedule I 
of the Court Fees Act and consequently 
that it required an ad valorem Court-fee 
on the amount, Rs. 3,705-6-0, said to have 


been appropriated. 
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As it did not bear a stamp the Court 
was debarred by the Court Fees Act from 
asting on it, and from going into the 
question whether the amount of the bills 
had heen paid or not. | 

The wording of paragraph IIof section 
12 of the Court Fees Act does not appear 
to be applicable to a case such аз the 
‘present. There has been no decision of 
the Original Court on а question of 
valuation, and this Court cannot make an 
order for payment of an additional fee 
when no fee at allhas been paid. 

The only course open is to reverse the 
decree of the original Court, and to give 
the plaintiffs a decree for the amount 
claimed, Rs. 6,335, with interest at 6 per cent. 
per annum оп that amount from the date of 
institution of suit and for their costs in 
the original Court and in this Court. 

The defendant will, of course, be at liberty 
to sue the plaintiffs for the amount of his 
bills which he says they did not pay. 

Twronry, J.—I concur. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Lerrers Parent Appeat No .38 or 1916. 
November 21, 1916, 
< Present:—Sir Henry Richards, KT., 
Chief Justice, and Justice Sir Р. О, Banerji. 
AMBIKA PRASAD AND ANOTRER— 
PLAINTIFFS—APPELLANTS ^ 
versus 
JAG PRASAD SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 154— Landlord and 
tenant— Rent-free grant—Resumption— Forcible dis- 
possession, effect of — Procedure. 

Until a rent-free grant is determined in a legal 
manner according to the provisions of the Agra 
Tenancy Асі, a zemindar is not entitled to take 
forcible possession of the grant land. Гр. 959, col. 1.4 

Letters Patent Appeal against the order 
of Mr. Justice Walsh, dated the 5th May 
1916, in Second Appeal No. 145 of 1915. 

Mr, Jang Bahadur Lal, for the Appellants. 

Dr, Tej Bahadur Sapru, for the Respond- 


ents, 


> 
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JUDGMENT.—This appeal arises out of 
a suit for ejectment. It is common case 
that the plaintiffs were rent-free grantees 
of the land in dispute. The defendants 
are the zemindars. Some years ago the 
defendants brought a suit in the Revenue 
Court under section 154 of the Tenancy Act, 
asking for the resumption of the land held 
by the plaintiffs in this suit under the 
‘rent-free grant, This suit failed and was 
dismissed. It does not appear that the 
question whether or not the grant was 
resumable was gone into. 1% was held that 
the plaintiffs had not served the prelimi- 
nary notices and complied with the provi- 
sions of the Act. The next thing that 
happened was that the plaintiffs in the 
present suit brought suits for ejectment 
and suits for rent against the persons whom 
the defendants in this suit had put into 
possession of the land in dispute. . Then 
the defendants made an application to 
correct the jamaband: and have the names 
of the plaintiffs in this suit expunged from 
the list of muufi-holders. Here again they 
were unsuccessful, It has been admitted 
here that the case must be dealt with on 
the basis of the defendants having forcibly 
taken possession of the land in dispute, 
The question is, whether under these cir- 
cumstances the plaintiffs are entitled to 
succeed. Both the first Court and the 
lower Appellate Court decided in favour of 
the plaintiffs, “A learned Judge of this 
Court held otherwise. It seems to us that 
the decree .of the lower Courts was correct. 
Until the grant was determined in a legal 
manner the plaivtiffs are entitled to posses- 
sion. The Tenancy Act prescribes the 
machinery which the defendants can set in 
motion if they are entitled to resume the 
land: but until they do so, the plaintiffs’ 
title to possession is clear. We do not think 
that it is open to the defendants in a suit 
like the present brought by the plaintiffs 
to show that they were entitled to resume 
the grant. 

We wish to state here that we do not 
decide, and we do not think that the Courts 
below decided, whether or not the defendants 
are entitled to resume the land, nor do 
we think that this present suit ought to 
prevent the defendants taking action under 
the provisions of the Tenancy Act, if so 
advised. On theother hand we are quite 
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satisfied that they were not entitled forcibly 
to take possession of the land which by their 
own admission the plaintiffs were in pos- 
session of, at least at the time they instituted 
their first suit in the Revenue Court. . 
It would be difficult to say who was in 
"possession" at any particular time since. 
We allow the appeal, set aside the decree 
of the learned Judge of this Court and 
restore the decree of the Courts below 
with costs of both hearings in this Court. 
Appeal allowed, 


LOWER BURMA CHIEF COURT. 
Secoyp Civiu АрРРЕА No. 154 or 1915, 
November-20, 1916. 
Present:—Sir Charles Fox, KT., Chief Judge, 
and Mr. Justice Ormond, 

ABDUL HAMID—PkuAINTIFR—APPELLANT 
versus 
DURRIAH BIBI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Mortgage—Mortgagce tu become absolute owner 
on default of payment—Redemption after possession 
taken for breach—Adverse possession by mortgagee, 

In cases to which the provisions ofthe Transfer 
of Property Act do not apply, the mortgagor can- 
not exercise his right of redemption where posses- 
sion is taken by the mortgagee pursuant to ao 
stipulation that he is to become absolute owner on 
default of payment of the mortgage amount within 
a certain date. [p. 960, col. 2.] 

This principle applies to both simple and usufruc.- 
tuary mortgages. [p. 960, col. 2.] 

Maung Naung v. Ma Bok Son, 1 L. B. R, 192; Usuman 
Khan v. Nagalla Dasanna, 16 Ind. Cas. 694; 87 M. 545; 
(1912) М. W. N. 995; 12 M. L. T. 380; 23 М, L. J. 360; 
Pattabhiramier v. Vencatarow Naicken, 7 В.Т. К. 
186; 13 M. I. A. 660; 15 W. R. (P. C.) 35; 2 Suth. P. C. 


`4. 410; 2 Sar. P. О. J. 623; 20 E. R. 660, referred to. 


Ifa mortgage is subsisting the mortgagee cannot 
seb up an adverse title against his mortgagor so as 
to acquire a title by adverse possession after 12 
years. [р. 960, col. 1.] 

Mr. Wiltshire, for the Appellant. 

Mr. N. M. Cowasjt, for the Respondents, 


JUDGMENT. 


Ormond, J.— This appeal arises out of a 
suit for redemption. The plaintiff-appellant 
is the son of the deceased mortgagor and the 
defendant-respondents are legal representa- 
tives of the deceased mortgagee. Тһе mort. 
gage, Exhibit A, is a registered document 
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dated 28th October 1881 and it contains the 
‘following condition: “Te there bea breach on 
“the part ‘of theimortgagor either by default 
-of :paying the - interest once a year or of 
failing to ‘pay the principal and interest 
withinthe said three years, the properties 
mortgaged may be taken outright possession 
‘of for and on account of the sum due 
. under this deed". Оп the 18th June 1882 
sby an, unregistered document the mortgagor 
borrowed a further Rs. 100 from the mort- 
gagee and undertook to transfer the pro- 
perty mortgaged at the end of 4 months. 
The mortgagor then died and on the 7th 
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September 1882 his- wife, two daughters, ~ 


and son by an unregistered document 
agreed to make a transfer of the mortgaged 
property to the mortgagee. The mortgagee 
subseqnently went into possession some 
time during that month, and has continued 
in possession ever since. 

The Transfer of Property Act does not 
apply to this case. The plaintiff instituted 
-this -suit for redemption on the 24th 
November 1914. The District Judge dis- 
missed the suif upon the authority of the 
case of Maung Naung у. Ma Bok Son (1). 
On appeal the Divisional Judge held that 
the authority relied on applied only to 
mortgages by way of conditional sale, bat 
he dismissed the appeal on the ground 
that the plaintiffs claim to redeem was 
barred by limitation, following the decision 
in .Usuman Khan v. Nagalla Dasanna (2). 


If the mortgage is subsisting, the mort- 
Bagee cannot set up an adverse title against 
his mortgagor so as to acquire a title by 
adverse роѕѕевзіоп:а ег twelve years. Inthe 
case of Maung Naung v. Ma Bok Son (1) there 
is nothing to show whether the mortgage 
was :а usufructuary or a simple mortgage. 


That decision is based проп the Privy 
Council -case, Pattabhiramier v. Vencatarow 
Naicken (3), which shows that in.a 


usufructuary mortgage, a ‘condition similar 
to the one before us is effective and can 
be put into operation by the mortgagee. 


(1) 1L. B. R. 192. 

(2) 15 Ind. Cas,-694; 37 M. 545; (1912) M. W. N. 
995; 12 M. iL. Т. 880; 23 M.L. J. 380. 

(3) 7 B. L. R. 136; 13 M. I. A. 560; 15 W. В. (P. C.) 
35; 2 Suth. Р. О. J. 410; 2 баг. P. C. J. 623; 20 E. R, 
660. 


INDIAN CASES. 


‘be put into possession as owner. 
‘the period df four years expired the mort. 
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And in this respect there is no' difference 
in principle between a simple and a usu- 
froctuary mortgage. 


In September 1882 the mortgagee wert 
into possession as, owner with the conserit 
of the mortgagor's legal representatives, some 
of whom were minors, The question whe-. 
ther the mortgagor's representatives could 
still have redeemed the mortgage at any 
time within the period of four years from 
the date of the mortgage, does not arise. 
Tbe mortgagee had the right after four 
years, the mortgagor being in default, to 
When 


gagor was in default. The mortgagee was 
in possession as owner and the mortgage 
términated. The appeal is, therefore, üis- 
missed with costs. 

Кох, C. J.—1 concur. 


Appeal dismissed. 


PATNA HIGH COURT. 
First Civit Appear No. 473 or 1918. 
May 3,1916. 
Present :— Мт. Justice Roe and 
Mr. Justice Jwala Prasad. 
SHEOBUX SINGH AND OTHERS 
—APPELLANTS | 
versus 
Mowar Thakur DAYAL SINGH 
AND OTHERS—RESPONDENTS. ; 

Civil Procedure Code (Act V of 1908), s. 11— 
Family custom-—~Decision in suit wherein, different 
branches of а family represented—Subsequent litigation 
among descendants—Ros judicata ~Limitation, question 
of, when to be raised. 

Where it is necossary to establish or deny a 
custom in a family, and whore pains have baen 
taken to bring upon the record evory branch of 
the family, and where that custom has been the 
subject of contest and thoroughly threshed out iu 
the presence of all branches of the family, the matter 
cannot be again raised by the descendantsof thoso 
branches; oven though cortain branches did not take an 
active part in the contest, but contented themsolves 
with aaa that the custom existed. [р. 962 
Gol. 1 

Brojo Behari Mitter v. Kedar Nath Mozümdar, 12 
O. 580; 6 Ind. Dec. (м. s.) 394; Surender Nath Pal 
Chowdhry v. Brojo Nath Pal Choudhry, - 18 0, 352; 
6 Ind. Dec. (x. в.) 785, referred to. 

“A point of limitation can be taken nt any time. [p. | 
983, col. 1 
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Appeal from the decision of the Special 
Subordinate Judge, Palamow, dated the 
12th September 1913. 

Mr. R. L. Dutt, for the Appellants. 

Mr. P. К. Sen (with him Mr. Rajendra 
Persad), for the Respondents. | 

JUDGMENT.—The parties to this suit 
are an aboriginal family called Cheroos, 

. resident in the District of Palamow. The 

plaintiffs claim that the property in dis- 
pute, Lot Chándo, was granted many years 
‚або to the head of the family, Dhut' Roy, 
otherwise ‘called Dhurup Singh, Dhut Roy 
had three sons, Bhukan, Baija and 
Pahalwau. Bhukan predeceased his father 
leaving no issue. Baija also predeceased 
his father, The plaintiffs, 29 in nambər, 
are either the descendants or transferees 
from the descendants of the sons of Baija 
Singh. The defendants are descendants of 
Pahalwan Singh. The plaintiffs’ suit is 
for a partition of their share of the pro- 
party granted to Dhut Roy. The defend- 
ants resist the suit on the grounl that tha 
grant of Lot Chando was made, not to 
Dhut Hoy, but to Pahalwan Singh, and has 
descended by a rule of primogeniture to 
the defendant No: 4, Narsingh Dayal Singh. 
The learned Subordinate Judga framed 
three issues in the case. 1. Ara the plaint- 
1Ёз in possession? 2. What are their res- 
pective shares? 2. To what reliefs are the 
plaintiffs entitled? Hə decided these three 
issues in seven lines, upon the supposibion 
“that the whole case was res judicata by 
reason of the decision of Mr. Justica Coxa 
and Mr. Justice Imam ia cases reported 
аз Kali Churn Singh у. Sheo Baksh 
Singh (1). These cases were Appeals 
from Original Dacrees Nos. 379 aud 446 of 
1998. We fesl constrained t» say, that 
the view taken by the learned Subordinate 
Judge was utterly unwarranted. No question 
of possession in 1913 could hava bsen 
decided by their Lordships in a suit filed 
in 1908; and if the learned Subordinate 
Judge ‘had taken the trouble to read tha 
judgment in Appeal No. 445, he would 
have взеп ab once that their Lordships 
deliberately left unadjudicatel the rights of 
the present plaintifi. Thera must Ьз a 
remand for a decision upon the merits., 


(1) 15 Ind. Cas. 657; 170. L. J. 93; 18. 0. W. N. 


783. 
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The question before us now is,on what 
points shall wédirectthe Subordinate Judge 
to allow evidenca to bs given upon remand. 
lt is strenuously contended by Mr. Datt 
on bashalf of the appellants that tha defend- 
ants should be allowed to g> into the whole 
history of Lot Chand>, whether it was. 
granted to Dhut Hoy or Pahalwan, and ` 
into the question of primogeniture raised 
in the written statement. We refuse to 
allow this for two reasons. The first and, 
in our view, conclusive reason is, that 
no issue has been framed batween the parties 
upon the questions of primogeniture aud 
the identity of the original grantee. The 
first issue is, ‘ave the plaintiffs in possassion?’ 
The second issue is, what are their res- 
pactive shares?” It was not suggested that 
the plaintiffs had no shares. Thongh the 
questions of primogeniture and the grant to 
Pahalwan were raised in the written state- 
ment, when issues were framed, the de- 
fendants resiled from the contest upon these 
two points. 

Our second reason for declining to allow any 
evidence to be produced upon these two ques- 
tions is, that the whole matter wis_thorough- 
ly threshed out in suits Nos. 100 and 
101 of 1898, which cams before the High 
Court and were desided in Appeals from 
Original Dacrees Nos, 445 and 416 of 1900. 
Three issues were considerel by their 
Lordships: : 

(1) Is the plaintiff in possession of the 
property in suit? 

(2) Does the rule of primogeniture prevail ' 
ic the family of the parties? š 

(3) Was the property in suit granted in 
jagir to Pahalwan Sing) as ailaged by the 
defendants. 

The decision upon these issues was: 

(1) The plaintiffs are in possession. 

(2) There is n» rule of primogeniture 

(3) The grant was made to Pahalwan 
Singh as ragreseatative of the whole family 
of Dhut Roy. 


My learned brother ani myaelf hava baen 
at very great pains to  comoare crrafully 
the parties to that Ltigation with the 
parties in the prasent suit. We have 
satistied ourselves that evary possible branch 
of Dhab Roy’s family was represented. It 
is tru» that a larga number of them ware 
arraigned only аз pro forma defondants, and 
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that they entered into no contest in the 
suit, contenting themselves with admitting 
the plaintiffs’ claim to а. share in the 
jagir. It is urged by Mr. Dutt that it 
‚ cannot be said that they were, within the 
meaning of section 11, parties between whom 
the present questions in dispute were directly 
and substantially in issue. A number of 
rulings have been quoted; in particular, Brojo 
Behari Mitter v. Kedar Nath Mozumdar (2) and 
Surender Nath Pol Chowdhry v. Brojo Nath Pal 
Chowdhry (8). We are of opinion that these 
rulings have no application to the present 
matter. Where it is necessary to establish 
or deny a custom in the family, and where 
pains have been taken to bring upon the 
record every branch of the family, and 
where that custom has been the subject 
of contest and thoroughly threshed outin 
the presence of all branches of the family, 
it is, in our view, absurd to contend that 
the matter can be again raised by descend- 
ants of those branches; even though certain 
branches did not take an active part in 
the contest, but contented themselves with 
admitting that the custom existed. We 
hold that all branches of the family of 
Dhut Roy were bound by the decision in 
. Appeals from Original Decrees Nos. 445 
and 446 of 1900, whereby the custom of 
primogeniture has been specifically disproved. 
The same considerations apply to the deci- 
sion upon the issue, what was the history 
of this property? The matter was thoroughly 
investigated in the presence of the whole 
family. The decision upon that investigation 
must be held to be res judicata, 

It is contended that Narsingh Dayal 
Singh, the principal defendant, was not on 
the record in the previous suits, and that, 
therefore, against him the decision is not 
binding. He is the son of Ghinu Singh, 
who was the principal defendant in the 
former litigation, In the appeal before 
Mr. Justice Coxe and Mr. Justice Imam 
the argument put forward was, that as a 
Mitakshara son he became from birth a 
sharer in his father’s estate. This argu- 
ment found no favour with their Lord- 
ships, for the reason that the defence 
to the whole snit was not that the family 


(2) 12 C, 580; 6 Ind, Dec. (x. s.) 894, 
(8) 18 С. 382; 6 Ind. Dec. (x, s.) 786. 
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“wasa Mitakshara family but one governed 


by the rule of primogeniture, Tt is, therefore, 
before us argued that the particular rule of 
primogeniture pleaded is not that of direct 
seniority among the sons of the family, but 
the rule that the eldest surviving member 
of the family succeeds to the property, 
that, therefore, each member as he becomes 
the eldest surviving member acquires a new , 
right to re-open the whole question and to 
require each one of the members who have 
been parties to the previous -litigation to, 
again attack him and disprove the custom. In 
this argument there is no substance. If any 
such rule as is here suggested exists, the 
sons of Ghina had no locus standi in the 
previous litigation, and were, therefore, not 
necessary parties to that suit. In the 
present suit Narsingh Dayal derives his 
interest directly from Ghinu and is bound 
by the decision to which Ghinu was a 
party. There would have been some force 
in an argument that defendants Nos. 5 to 
9, having pleaded in the alternative that 
the property was granted to Pahalwan and 
that they had shares therein to the ex- 
clusion of the plaintiffs, were not bound 


ру the decisions against Ghinu their father. 


This point was specifically taken in the 
grounds of appeal, VI and VII. The de- 
cision thereon depends upon the position 
of Ghinu in the previous litigation. For 
this purpose 16 із necessary to refer to the 
plaint in Suit No. 101 of 1898. The 
principal defendants were nine in number, 
and represented the eight branches of the 
family of Pahalwan. Those defendants who 
were not minors in 1913 must have been 
alive in 1898. "They are Gambhir Singh, 
ths sonof Sheo Bahadur, Narsingh Dayal 
and five others, the sons of Ghinu, and 
Mahabal, the son of Harbaksh. Each of 
the brothers Ghinu, Sheobaksh and Har- 
baksh had sons living. Those sons were 
not brought on tothe record. It was not 
suggested that the suit was bad for mis- 
joinder of parties, The inference is irre- 
sistible that Ghinu, Sheobaksh and Harbaksh 
were sted as representing the families of 
which each was the head. The decision in 
the suit must be held to bind these families, 


We are satisfied that the questions - of 
primogeniture and of the grant to Pahalwan 
must not be again investigated. The learned 
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'Subordinate Judge will take it asproved 
that the family is ап ordinary Mitakshara 
family, that the property was the property 
‘of Dhut Roy, and. that the various shares 
io "Which the various members are entitled, 
are governed by the Mitakshara Law. 

. We remand the case for a decision upon 
the two issues framed. Firstly. “are the 
applicants to the partition in possession 
of the property?” It is, said that there 
is overwhelming evidence that this is so, 
nevertheless the learned Subordinate Judge 
is required to come toa decision upon the 
point, for the reason that a Court-fee of 
only Rs, 10 has been paid. If the plaint- 
is are not in possession the suit is nob 
maintainable upon that Court-fee. Secondly, 
careful inquiry must be made into the 
Shares of the plaintiffa of this litigation. 

We also invite the attention of the 

learned Subordinate Judge to the fact that 
the question of limitation is one that may 
be taken at any time. It is desirable, if 
he finds that the plaintiffs are not in 
possession, and allows them to continue 
their suiton payment of the requisite Court- 
fees, that he should come to a finding of, 
fact as to whether the defendante have been 
in. adverse possession for a period of 12 
years prior to the suit. 
, The appeal is decreed. Costs will follow 
the result of this litigation; the suit is 
remanded for a decision upon the issues 
framed. . 

Our attention has been drawn to the fact 
that large sums are being expended upon 
this partition, which was commenced upon 
the preliminary decree which we have now 
set aside. We understand that this parti- 
tion is being made collaterally with the 
partition ordered by Mr. Justice Coxe and 
Mr: Justice Imam of the share of Kali 
Charan. We have no doubt that steps will 
be taken to preserve the papers of that 
partition and-the measurements and calcula- 
tions made to date in the present partition, 
for use when required for a partition as 
the final result of this litigation. 


Appeal decreed; Case remanded. 
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PATNA HIGH COURT. 
Seconp Arrear No. 595 or 1915. 
November 1, 1916. 
Present:—Mr. Justice Mullick and 
Mr, Justice Atkinson. ' 
MIDNAPUR, ZAMINDAR CO., LTD.—: 
DECREE-HOLDERS—APPELLANTS 
versus 
AJAMBAR SINGH MURA. AND ANOTHER — 
JUDGMENT-DEBTORS— RESPONDENTS. 

Chota Nagpur Tenancy Act (VI B. C. of 1908), ss. 77, 
208—Ghatwali tenwe—Right of nomination of Ghatwal 
Rent-decree—Execution— 
Liability of tenure for sale. 

A ghatwali tenure is not saleable in execution of 
& decree for arrears of rentin cases where the right 
of nomination of the ghatwal rests not with the Rajah 
but with the Government. Гр. 964, col. 2.] 

Nilmoni Singh Deo v. Bakranath Singh, 9 C. 187 at 

p. 208; 9 І. A. 104; 5 Shome L. R. 68; 4 Sar. P. C. J. 
385, 4 Ind. Dec. (N. s.) 777, followed. 

Appeal from an order of the Dis- 
trict Judge, Manbhum, dated the 18th 
September 1915. 

Mr. P. R. Das (with him Mr. S. N. Palit), 
for the Appellant. . 

Mr. Fakhuruddin, for the Crown. 
JUDGMENT, 


MrLng, J.—This appeal arises out of. 
a decree for rent obtained by the plaintiffs, 
the Midnapur Zemindar Oo. who ате, 


tjaradars under the Raja of Dhalbhum. 
The decree was obtained in respect of a 
ghatwli tenure of which the lawful 


ghatwal was Braja Mohan Singh. As he 
was a minor an acting appointment in 
the office was made, and his guardian 
Ajambar Singh filled the post during the 
period for which the present suit for rent 


was instituted, The plaintiffs having 
obtained a decree against the acting 
ghatwal ^ Àjambar Singh, there were 


various proceedings in execution, but the 
case was eventually remanded by the 
District Judge to the lower Court for 
disposal after hearing the objections of the 
Deputy Commissioner representing Govern- 
ment, and of Braja Mohan Singh who had 
by then succeeded to the office of ghat-. 
wal on attaining majority. The execution 
Court decided, after hearing all the parties, 
that the tenure was not saleable in execu- 
tion of a decree for arrears of rent. 
Against that decision there was un appeal 
to the District Judge, who also came to the 
same conclusion. The present appeal before 
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us is against the decision of the District 


Judge. 
The substantial question we have to 
decide is whether the decree-holder is 


competent to bring the ghatwalz tenure 
to sale in execution of his decree, even 
though the person who acted as ghatwal 
at the time when the arrears accrued is 
“no longer acting in that office. The learned 
Vakil relies on section 208 of the Chota 
Nagpur Tenancy Act, which prescribes that 
a tenure, unless ће Commissioner of the 
Division objects, is liable to sale іп execa- 
tion of a decree for arrears of rent. The 
learned District Judge, however, finds that 
the ghatwali tenure before us is subject 
io the incident of non.saleability in execu- 
tion of a decree fo" arrears of rent, and 
relying on-section 77 of the Chota Nagpur 
Tenancy Act, he holds that section 208 of 
the Act cannot be given full force and effect. 


Now, although the materials before us 
for ‘investigating the early history of the 
tenure are very scanty, we do find from 
a report submitted by an Assistant 
Superintendent, of Survey named Munshi 
Nandjee that the tenure was created by 
a former Raja of Dhalbhum for the 
protection of the passes and for police 
duties, that in 1883 after disputes had 
arisen between the Raja on the one hand 
and the ghatwal on ‘the other, a Survey 
was made hy Government of all the ghatwal 
tenures of Pergannah Dhalbhum, and that 
on the 8th May 1885 a compromise was 
effected between the Raja, the ghatwal and 
the Bengal Government as represented by 
the Commissioner of the Chota Nagpur 
Division. It would appear from the evidence 
before us that although the Government 
had no proprietary interest in tke tenure, 
their interest in the integrity and the 
devolution of the Jands has been recognised 
at least since 1837. That interest was 
further affirmed and defined by the above- 
mentioned compromise, and it was in clear 

` terms agreed that the power of nominating 
the ghatwal vested in the Government, 
who were competent at any time to dis- 
miss a ghatwal for default of duty and 
to put his successor in possession of the 
tenure. This power of nomination is the 
erucial point in the case, because once 
thak is admitted, the law according to 


their Lordships of the Privy Council in 
Nilmont Singh Deo v. Bakranath Singh (Y) 
seems clearly to direct tbat it is not open to 
the zemindar to sell the tenure in execu- 
tion of a decree of rent. That decision 
has been followed by this Court in the 
case of Lakshmi Narain Mahto v. Satya 
Narain Chakravarty (2). In Nilmonee Singh’s 
case (1) their Lordships of tha Privy 
Council deal with a ghatwal’ tenure in 
the district of Manbhum; but after noticing 
the cases of Raja Lelanund Singh Bahadoor 
v. Government of Bengal (3), Rajah Leela- 
nund Singh v. Doorgabutty (4); Benode Ram 
Sein v. Deputy Commissioner of ihe 
Sonthal Pergannahs (5) and Rajat Nilmonee 
Singh v.  Bukronath Singh (6) all of 
which related to ghatwali tenures of other 
distrists, their Lordships came to the 
conclusion that a ghatwal: tenure is not 
saleable in execution of a deoree for arrears 
of rent. in cases where the right of 
nomination of the ghatwal rests not with 
the Raja but with Government. Stated 
broadly, the reason for the decision was 
that the purposes for which the tenure 
was created could not otherwise be carried 
on. Following that decision, I think that 
it is quite clear that in the present' case 
the right to sell the tenure does not lie 
in the decree-holder. It may be that this 
is a limitation upon the rights of the 
proprietor, but the proprietor himself in 
effect recognised the limitation by the 
compromise of 1885, and it does not ap- 
pear to me that he or his successor-in- 
interest can now complain on the ground 
of hardship. 

The appeal will, therefore, be dismissed 
with costs, hearing fee five gold mohurs. 

ATKINSON, J.—I concur. 


Appeal dismissed. 


(1) 9 С. 187 at p. 208; 9 I. A. 104; 5 Shome L. К. 
68; 4 Sar. P. G. J. 335; 4 Ind. Dec. (x. s.) 777. 

(2) 36 Ind. Cas. 269; 1 P. І. J. 197. 

(3) 6 M. I. A. 101; 1 Bar. P. О, J. 595; 1 Suth, Р. C 
J. 218; 19 E. R. 38. 

(4) Special Number Weekly Reporter 219. 

(5) 7 W. R. 178. 

16) 10 W. R. 255. 
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LOWER BURMA CHIEF COURT. 
First Сту, Аррвлг No 16 or 1915. 
June 22, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 
BYRAMJEE COWASJEH— 
Derenpant— APPELLANT 
versus 


VERA SOMABHAI MOTIBHAI 


AND ANOTHER— PLAINTIFES— RESPONDENTS. 

Injunction—Trade and property marks, infringement 
of— Test, 

The proper test in granting an injunction to restrain 
colourable imitations of trade marks is whether the 
get-up of the defendant’s goods is likely to deceive 
a purchaser who is acquainted with the plaintiffs 
get-up but trusts to his memory. It is to be 
assumed that the purchaser will look fairly at the 
goods without distinguishing features being con- 
cealed and the Conrt must also have regard to the 
class of purchasers by whom the goods would nor- 
mally be bought. [p. 966, col. 2.] 

Some similarity in parts of the get.up is not 
"a ы for the grant of an injunction, Lp. 966, 
col. 2 

Coleman v. Smith, (19115 2 Ch. 572, 81 L.J. 
Ch. 16; 28 Т. L. R. 65; 29 kR. Р, О. 81, referred 
to. 

The test is whether an ordinary purchaser 
purchasing with ordinary caution is likely to be 
misled, that is to say, whether there is a reasonable 
probability of deception. [p. 967, col. 1.] 

A Court will not strain its jurisdiction to protect 
fools and idiots, on the other haud it will nob require 
such minuteness of imitation as to deceive persons 
of unusual sagacity. and p. 967, 
col, 1:] 

Whére fraudulent motive is relied upon, it should 
be olearly alleged and pleaded. [ p. 967, col. 2.] 

, Ash. Claudius Sons $° Co, Ltd. v. Invicta Manu- 
facturing Co, Ltd, (1912) 29 R. P. О. 455, referred to. 


Mr. Léntaigne, for the Appellant. 
Mt. Мед, for the Respondents. 
J UDGMEN T. 
Fox, б. J.—The plaintiffs sued to restrain 
the” defendat; his servants and Agents from 
importing’ into Rangoon or any part of 


information, 


Багш NA and selling (presumably i in Burma) : 


butir іп tina” baaring labels which 
they | alleged | to be a` colourable imitation of 
the’ “gét! fup? it’ which the plaintiffs had 
for a’ long’ period been selling butter in 
the’ Province. : 

The plaint alleged’ that the 
was about to import butter in tins "got: ap^ 
in’ sich a mannér as not to be distinguish- 
able from the plaintiffs’ tins by reason of 
the tins being of the sime shape and size, 
the wrappers and labels being of the same 
colours," and by reason of the close imitation 

of the plaintiffs’ lettering, “get-up colours” 


d jefe ndan | 


and general appearance. They also alleged 
that by reason of the colouring adopted 
by them their butter had acquired the 
names in the Province of the ' “Blue Label 
Crown Butter” and the “Blue Label Butter.” 
Their ground of action was that the use 
by the defendant of the "get-up" he had 
adopted was calculated to deceive purebasers 
of his bntter into the belief that they 
were buying butter manufactured and im- 
ported by the plaintiffs, and that his 
butter could be passed off as theirs and 
sold as "Blue Label Butter." 


The plaintiffs! butter is sold in cylindrical 
tins of two s'zes, one to contain a pound 
and one to contáin а half pound. On the 
top of the tin is affixed a paper label on 
which is printed the worda "Empress of 
India Dairy Company, Bombay” in clear 
bold type, "Best selected Butter l Ib. nett" 
in smaller type, a picture of a cow stand- 
ing up and a calf lying down in a green 
field, a light blue sky, and in the centre 
of that a picture of an Imperial Crown, and 
under that the words "trade mark," Around 
the circular outside of the tin is affixed a 
paper band, the prominent feature of which 
is a broad space in the central portion 
which is coloured in an attractive shade of 
light blue, on which is printed words about 
the good quality of the contents of the 
tin, and the words “The Empress of India 
Dairy Company” in two places, At the 
joint of the band is a representation of 
a buckle. On each side of the broad 
space is a narrow line in dark blue, on the 
outer sides of these are narrower lines in 
yellow, on the outer sides of these are spaces 
with a fancy design in which the most pro- 
minent colour is red, outside these designs 
are narrower lines in yellow, and outside these 
are lines‘ in dark blue. Оп the side opposite 
the buckle is a circle colonred red onthe 
outside, and a ground of green in the 
central portion on which is a crown, and 
the words “Trade mark, Imperial Crown”, 
and the words “The Empress of India 
Dairy Company, Bombay” in very distinct 
lettering. 

The defendant’s tins which are com- 
plained are of the same shape and size 
as the plaintiffs’ tins. They havea paper 
label on the top, the outside edge cf 
which is in green, Then comes s dark: 
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blue ground on which are printed in white 
bold letters the words “The Swan Dairy 
Company, Bombay.” Inside this із “1 Ib. 
nett”? on a green ground, and above this 
the picture of a swan sitting on blue water; 
the sky above is of a lighter shade of 
blue than the sky in the plaintiffs’ top 
label. 


Around the defendant’s tins is a paper 
band the major portion of which is in practi- 
cally if not exactly the same shade of blue as 
that in the central portion of the plaintiffs’ 
band, and the space occupied is the same 
in width, On this space are words about 
quality, etc., in the same shape of letters 
as the- wording on the plaintiffs’ broad 
space. Outside this on each side are narrow 
dark blue lines, outside these are narrower 
yellow lines, outside these are spaces with 
fancy designs, the  prominenó colours of 
which are yellow and white, outside these 
are again narrow yellow lines and outside 
these are dark blue lines. At the end 
of the band’ are the words “The Swan 
Dairy Company, Bombay” and а scroll 
design, On the opposite side is a circle 
coloured bright yellow on the outside, 
with the picture of a swan sitting on water 
in the centre, and the words "Trade mark” 
and a plant with flowers outside of the 
circle. 

The allegation as to the plaintiffs’ butter 
and tins having acquired the nameof “Blue 
Label Butter" may be disposed of first. 
The evidence in support of the allegation 
scarcely deserves notice. The evidence of 
the numerous witnesses engaged in the retail 
trade who were called for the defendant 
proves conleusively that the plaintiffs’ butter 
and tins cannot be generally: known by the 
publie by such name, and that if any butter 


and tins have acquired such. name or апу. 


name connected with the colour blue, the 
tins of the Imperial Dairy Company are 
those which have acquired it. This dis- 
poses of any ease of possible injury to the 
plaintiffs bya tin of the defendant's butter 
.being sold to a person asking for "Blue 
label" butter, because he or she had been 
told that such butter was good, that is 
to say of a person buying on repute only. 

We have to deal only with the case of 
persons who having once bought the plaint- 
iffs’ butter want it again. The question 


` - 


is whether such persons are likely to buy 
butter in the tins complained of as the Lutter 
they want. ` 

The proper test is whether the get-up 
of the defendant's goods is likely to deceive. 
a purchaser who is acquainted with the 
plaintiffs’ get-up, but trusts to his memory. 
It is to be assumed that the purchaser 
will look fairly at the goods without dis- 
tinguishing features being concealed, and 
the Court must also have regard to the 
class of purchasers by whom the goods would 
normally be bought—See 27  Halsbury's 
Laws of England, page 766. 

The plaintiffs are not entitled to have 
the defendant restrained from selling 
butter in cylindrical tins of the same diameter 
as the plaintiffs’ tins, or in tins bearing 
paper labels on the tops and sides, as the 
selling of butter in such tins is common 
to the trade— Payton § Со. Ltd. у. Snelling 
Lampard $ Co., Ltd. (1) which is evidently an 
abridged report of the judgment in the Court 
of Appeal of thecase dealt with later on in the 
House of Lords, Payton $ Co. Ltd. v. Snelling 
Lampard § Co., Ltd. (2). The top labels of the 
defendant are аз different to the top labels of 
the plaintiffs as they well could be 
The plaintiffs allowed another trader, to 
adopt the partisular arrangement of spaces 
and lines on their band in the case of 
the Empire Dairy Company. They cannot 
consequently claim any monopoly in such 
arrangement, If one сап adopt this 
arrangement others can. The question re- 
solves itself into whether the plaint- 
iffs are entitled to have the usé by 
others of the particular shade of blue on 
the broadest space of their bands restrain; 
ed. No authority has been quoted to ng 
which would justify such an extension of 
‘the protection of the Court. Some simi- 
larity in parts of the “get-up” is not 
sufficient to justify - an injunction, Oole- 
man Y. Smith (3). Із the get-up of 
the defendant’s tins, looking at the 
whole of it, calculated to deceive pur- 
chasers who have seen the plaintiffs’ 
labels and ‘want to purchase butter 


(1) (1899) 16 Т. L. R. 56. 

(2) (1901) A. C. 308; 70 L. J. Ch. 644; 85 L. Т. 287 
17 R. P. С. 628. 

(8) (1911) 2 Ch. 572; SL L.J. Ch. 13; 28 T. L. R. 
65; 29 R. P. c. 81. 
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in tins bearing those labels? In the first 
place -the Court will not strain its 
jurisdiction to, protect fools and idiots. 
On he other hand it will not require 
such minuteness of imitation аз to 
deceive ‘persons of unusual sagacity and 
information—see Sebastian on Trade Marks, 
5th Edition, page 11. . š 


That test is whether an ordinary pur- 
chaser purchasing with ordinary caution is 
likely to be misled, that is to say, whether 
there is a reasonable probability of decep- 
. tion—see 27 Halsbury's Laws of England, 

page 766. š 


Аз to the class of purchasers of butter 
it may be assumed that it is not an 
article which the poorest can indulge in: 
it is far too expensive for them. Pur- 
chasers of butter may be credited with 
some degree of intelligence and observation 
above the lowest. -The most prominent 
features in the “get-up” of the plaintiffs’ tins 
and the features most likely to remain in the 
memory of any one who had been favour- 
ably impressed with the contents of their 
tins are the name “Empress of India Dairy 
Company,” the picture of the crown and 
possibly the picture of the cow and calf. 


The name andthe crown are manifestly 
what the plaintiffs themselves invite the 
publie to distinguish their butter by. 
Purchasers who know English would 
probably remember the name on the tin 
best, as опе remembers such. names as 
Crosse and Blackwell, others who do not 
know English would probably remember best 
either the crown or the picture of the 
cow and calf, The majority of pur- 
chasers are probably females engaged in 
keeping house. I should be much surprised 
to hear, that even a man who had’ paid 
the slightest attention 
the tins of butter he. was eating could 
possibly take butter in the defendant's 
tins to be the same butter as he had 
from the plaintiffs’ tins. 

Assuming that a person of ordinary 
intelligence has looked fairly at the plaint- 
iffs’ tins, that is to say, that he has 
looked at both the top and the side labels, 
I cannot think that there is any reason- 
able probability of his buying one of the 
defendant’s tins as being one of the plaint- 


to the labels on 


iffs’ tins, if he does the same in respect 
of the defendant’s tins. 

16 has been pressed on us that the de- 
fendant must have intended to practise de- 
ception and to “steal the trade” of the 
plaintiffs by adopting a band 30 similar 
in prominent features to the plaintiffs’ 
band, and that the Court should not be 
keen to find that he has failed to attain 
his object. The fact that he has not 
given any explanation of how he came 
to adopt such a band, is also relied 
upon as showing fraudulent intention on 
his part. In Ask Claudius Sons and 
Company Limited v. Invicta Manufacturing 
Company Limited (4), referred to on page 
747 of 97 Halsbury's Laws of England, it 
has been held by the House of Lords that 
wheré fraudulent motive is relied on, 


- ib should be clearly alleged and pleaded. 


There is’ nothing in the plaint indicat- 
ing that the plaintiffs intended to rely on 
the defendant having adopted his band 
with a fraudulent intention or motive, 
and there was nothing done during the 
course of the case to give him notice 
that the plaintiffs were going to raise any 
question as to his motive. I do not find that 
the plaintiffs even asked for an affidavit of 
documents from him, or asked to interrogate 
him personally; or that they took any steps 
to ascertain why he adopted the band com- 
plained of. The defendant resides and 
carries on business in Bombay. The plaint- 
iffs also reside in the Bombay Presidency. 
They chose the foram which was obviously 
the most inconvenient one for the defend- 
ant to` personally attend. It scarcely lies 
in their mouths to complain of the defend. 
ant not attending personally and giving 
evidence in Rangoon when neither of them 
did so, nor of his not giving an explana- 
tion of his adoption of his band when 
the only question raised in their pleading 
was practically the question, whether they 
had the exclusive right to use light blue 
colour as the prominent feature of bands on 
butter tins. 


I ‘would allow the appeal, set aside the 
decree of the original Court and dismiss 


: the suit with costs asallowed in the Court. 


I would order the plaintiffs ta pay the 


(4) (1912) 29 R. P. Q. 465. 
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defendant's costs of this appeal, and 


ten gold mohurs as Advocate’s fee. 
"Twoargy, J.—I concur, 
Appeal. allowed. 


SIND JUDICIAL COMMISSIONER'S . 
- COURT. 
Октем Sorr No. 281 or 1913. 
January 18, 1915. 
Present; —Mr. Fawcett, A. J. C. 
BH KGW ANJD AND ANOTHER—P G AINTIFFS 
- ` versus. 


s GANGA AND ANOTHER—DEFENDANTS. 

. Contract’ Act. (IX of 1872), ss. 188, 227— Powera- 
of- Attorney Act, (VII of 1882), s. 3—Principal and 
agent—Power- of-attorney, construction of, rules, of, 
——Agent, power of, to borrow money, aohen empowered, 
to purchase, sell, or mortgage proper ty—Principal, 
liability of, for acis. of agent. beyond arie of his 
authorit y—Third persons dealing with, agent, acting, 
mala fide and. in collusion with latter, effect. of, on. 
pr incipal’s - liability—Transfer of Property Act (IV. of, 
1882), в. 52— Morlgdge of immoveable property. pend. 
ing suit for specific performance of: contract of sale 
in, respect of. same pri operty;—lLiwen or, charge of mont, 
gagee on sale price deposited, in Court in virtue, of; 
decree for specific per. ‘formance. 

Where a contract is entered into by an agent 
fraudulently in furtherance of, his own interests, 
and contrary to the interests of his principal, the’ 


latter will ba bound by the contract only, if the. 


third persons dealing with the agent have acted- in 
good faith. [p. 975, col. 2.] 

Hambro & Son v. Burnand; (1904) 2 K. B. 10; 73 
L. J. K. B. 669; 90 L. 1. 803; 52 W. R. 598; 9 Com. 
. Cas, 251; 20 Т.Т, R. 398; Brocklesby v. Temperance 
Permanent Building Society, (1895) A, C. 178; 64 L. 
J: Ch.-433;11 В. 159; 72 L. T. 477; 43 W. R. 606; 69 
J. P. 676; Bryant v. Ta. Banque du Peuple, (1893) A. 
C. 170; 62 L.J. Р.С. C8; 1 R. 336;. 68 L. T. 616; 41, 
W. R. 609, referred to. . 

The burden of proving good faith lies on such, 
„third persons claiming against the principal. [p. 975, 
col. 2. 

M diat v. Bhawani, 9 Bom. ‚1. R. 888, referred to., 

Аз а general. rule an agent. has no authority to. 

‚ borrow money on account “of his principal so аз to, 
render-the latter liable to the lender, unless the 
principal has given, express authority. ox previously.. 
sanotioned ‘such a course of dealing оп, the agent's, 


part or has subsequently. adopted ; and ratified the. 


[р. 978, col. 1.] 
A power- -of-attorney should be construed strictly, 
шо, main rules for its construction being— 


jen: 


. Tho operative part. of ihe deed should be. 


Nee xd by the recitals. 

2., Where authority is given to do.particular acts 
follow ed Ly general words, the, latter should be 
restricted to what would be necessary for the. pro- 
_ per performance of the particular дов, 
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8. General words should not be taken to confer 
general.powers, but should be limited to the purpose 
for which the authority was given. [р. 972, col; 1.] 


А power to purchnso, sell, ог mortgage property 
does not include a power to "borrow moneyrand give 
n. simple moncy-bond. [p. 973, col. 2; p. 974, col. 1] 


Bryant v, La Banque du Peuple, (1893): A.G. 170; 62 
L. J. P. С. 68; 1 R, 386; 68 L. T. 546; 41 W, R; 600; 
Jumma Das v. Eckfcrd, 9 O. 1; 4 Ind. Deo. (x. в.) 
655; Poorna Chander Sen v. Prosunno Ооотат Dass, 1 
C. 253; 8 С.І. R. 430; 8 Ind. Dec. (м. s.) 711, re- 


. ferred to, 


G, a gowli woman, was sued by H for, specific 
per: for mance of a contract of sale’ оѓ. her 
house to the latter. 6, having no funds, in order to 
defend this suit agreed with K, a Pleader's clerk, to ^ 
give him }th share of’ the above property or,its 
price, in consideration of K wndertaking to incur 
all the expenses for defending the suit.and otherwise 
working for her throughout the suit, In order to 
defend the suit К got G to execute a power-of- 
attorney. in his favour, which, after reciting the fact 

"of;the, suit pending against;G, continued as. ;. under: -— 

“Whereas I, G, have no funds, to defend the afore. 
said suit and whereas.I being a woman cannot 
manage the affairs regarding my aforesaid’ property, 
1; the. said G, do hereby appoint X, etc., to appear, 
plend and actin any, апа all suits, appeals, etc., in 
respect of the aforesaid: property inclusive. of. the 
aforesaid suit filed, etc. . with power to sell 
or mortgage the aforesaid property to ony one on 
any condition and recover purchase-money or mort- 
gage-money . . . . and generally to do all acts 
eic. . ." The power-of-attorney. further, embodied 
the agreement arrived at between Q and К and ended 
with the words “Expenses willbe incurred by К.” On 
the strength of this power-of-attorney K,mortgaged 
the property with plaintiffs for Rs, 1,000, agreeing to 
pay interest at 24 per cent. for the purpose of raising 
funds to, defray the expenses to beincurred in defend: 
ing the suit-against G. Оп a suit by plaintiffs on their 
mortgago-deed, .G contended that.the power to mort- 
gage had been inserted by K in tho power.of-attorney 
fraudulently and without her knowledge; that the 
mortgage by K was beyond the scope of his atithor. 
ity, | and that plaintiffs, having acted: in-bad faith. 
and in collusion with K, were not entitled to recover: 

Held, (1) that as the power-of-attorney did not 
authorise K to raise money by mortgage for the 
purpose of defraying. the expenses to be incurred in’ 
defending the suit. against. G. K had exceeded his 
authority, and, G. wag, therefore, , notjbonnd - by the; 
mortgage. [p. 978, cols. 1 & 2.] 

Bryant v. La Banque du Peuple, (1893) A.C. 170; 62 
L. J. P. O. 68; 1 В. 836, 68-L. Т. 546, 41-W. R. 600; 
Jacobs v; Morris, (1902) 1 Ch. 816, 71 L. J. Chi 363;: 86; 
L. T, 275,50 W. R. 971; 18 T. L.R. 384, referred to. 

(2) that plaintiffs were not entitled to recover against, 
G, as they had not acted: in good faith and were. in 
addition proved to have acted іп. collusion with К; [p. 
975, col. 2:] 

(3) that under section 52 of the Transfer of Property 
Act, the mortgage in favour of plaintiffs ; being: 
ineffectual - as against H., plaintiffs had no lien or, 
charge on the price which. @ was to receive from H 
in performance of her contract with. H. [p. 978, 
col, 2.) , , 
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Mr. Rupchand, Bilaram, for tbe Plaintiffs. 

Mr. @. A. Kikla, for Defendant No. 1. 
© Mr. Tahilram Maniram, for Defendant 
No. 2, 


JUDGMENT.—Plaintiffs sue the defend- 
ants Ganga and Kishenchand on a mort- 
gage-deed (Exhibit 2) executed by the 
latter as the constituted attorney of defend- 
ant No.1 Ganga. Defendant No. 2 is sued 
also on a personal 
3: A) given by him аё the same time, 


Defendant No. 2 was admittedly a 
Pleader's clerk in the office of Messrs, 
Deverteuil and Chellaram in March 1913, 
when he was engaged by defendant No, 
I to help her in а suit which had been 
brought against her by one Hashim Tar 
Mahomed (Suit No. 77 of 1913). On the 
8th March 1913° she executed the power- 
of-attornay, Exhibit 1, in his favour; and 
the mortgage-deed purports to be executed 
by defendant No. 2 under a power to mort- 
gage conferred by that document. Defend. 
ant No. 2 admits the mortgage and receipt 
` of Rs. 1,000 as consideration; but disputes 
his personal liability. 


In defendant No. 1’s written statement 
it is asserted that the power-of-attorney 
was executed by her on the representation 
of defendant No. 2 that it -was to serve 
the limited purpose of defending the suit 
against her and. to free her from 
constant attendance in Courf, and that the 
power to mortgage contained in it was 
fraudulently written without her knowledge 
and consent, and is, therefore, not binding 
on her. It is further contended that the 
mortgage was in fact not within the scope 
.of defendant No. 2's authority. The written 
Btatement also alleges that plaintiffs did 
not: act in good faith and that defendant 
No. 2 was in collusion with them. 


On these and the other averments the 
following issues have bean raised:— 


(2) Did defendant No. 2 obtain the 
power-of-attorney from defendant No. 1 
by fraud, etc., as per paragraph 3 of written 
statement? If so, what is the effect? and 
‘did, plaintiffs know of the frand before the 
mortgage? 


(3) Is the suit premature as against 
defendant No, 2? 


undertaking (Exhibit. 
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(4) Did. defendant Мо. 2 exceed his 
authority? 

(5) Are plaintiffs estopped as against 
defendant No, 2 (paragraph 7 of his written 
statement)? 


(6) Have plaintiffs colluded with defend. 
ant No. 2 or otherwise acted in bad faith? 

(7) What was the consideration of the 
mortgage bond? 

(8) Which of defendants is liable for 
damages and for what amount? 


_ As regards the circumstances in which 
ihe power-:f-attorney was executed by. 
Ganga, Kishenchand has not ventured to 
come into the witness-box and contradict 
the assertions of Ganga, though his Pleader 
states he has asked him to give evidence 
and there was plenty of time for him to 
do во. The plea of illness, whichis not 
attempted to be supported by any evidence, 
I entirely disbelieve. It is quite obvious 
that he wanted to avoid cross-examination, 
and thought his саве would be served better 
by his absence than his presence, This 
lends strong support to the main truth of 
the charge of fraud or misrepresentation 
brought against him by Ganga. 


The latter asserts in her evidence that 
the arrangement come to with Kishenchand 
was that he should do everything for 
her in the suit and bear all the expenses, 
and if he won the саке for her, Kishenchand 
should get one-fourth of the property in 
dispute. She denies that he was to get 
anything if she lost the case. This, how- 
ever, is in contradiction of the power.of- 
attorney, which contains an agreement that 
"in consideration of Mr, Kishenchand 
Tolaram having assisted me  pecuniarily. 
and having worked for me їп connection 
with the aforesaid property and in considera- 
ticn of his accepting to work as my 
attorney as aforesaid, I hereby agree to give 
him one-fourth of the aforesaid property. 
or one-fourth of the price of the aforesaid 
plot which the said Kishenchand may 


-sell or may get from the plaintiffs in the 


aforeenid suit filed". She also admits(L. 460): 
that if the property was sold for Rs. 6,000, 
Kishenchand was to get jth. I think, 
therefore, that plaintiffs statement is not. 
reliable so far as it denies that the agree- 
ment was that Kishenchand, if he bore the 
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expense and did 'all the work of defending 
the. suit, was to get ith of the property, 
òr the price paid for it, even if the plaint- 
iff Hashim won his suit. But this does 
.no& affect the main point that Ganga, when 
she executed Exbibit 1, was given to 
understand that under its terms defendant 
No. 2 would. bear all the expenses in the 
guit out of his own pocket, and that it 
was never suggested to her that the money 
required. would be raised by mortgaging 
the property or otherwise at her expense, 
On this point I have no hesitation in be- 
lieving the testimony of Ganga, whose 
demeanour in the witness-box impressed 
me favourably, as I have noted on her 
deposition, This view is supported by the 
words in Eshibit 1 Expenses will be in- 
curred by Kishenchand”, which is evidently 
& subsequent addition to the rest of the 
document, probably inserted before execu- 
tion in order to satisfy Ganga or her 
idvisers on the point. So far as Exhibit 
1 antborized defendant No. 2 to raise money 
for the purpose of defending the suit other- 
wise than out of his own pocket, I feel 
tio doubt whatever that there was mis- 
representation to defendant No. 1. It is 
almost inconceivable otherwise that a woman 
like -her, of some business capacity, would 
have consented to give defendant No. 2 
one-fourth of the property ог its price 
merely for his work in defending the suit. 
She had contracted to sell the property 
to the plaintiff Hashim for. Rs. 3,500 
(Exhibit 22), so that at least defendant 
No. 2 would get Rs. 875: and I entirely 
decline to believe that she would ever 
have consented to his having so large 
a sum merely. for his services as a 
Pleader’s clerk. If, as Ganga evidently 
hoped, the property would fetch more, then 
defendant -No. 2’s remuneration would under 
the agreement be proportionately increased. 
The improbability of her agreeing to any 
such unconscionable terms gives strong 
corroboration to her denial of any such 


agreement, in addition to the corroboration - 


it derives from the other facts already 


mentioned. 


‚1 do not think it necessary to discuss in 


detail the oral testimony adduced in support · 


of Ganga’s statements as to the agreement 
come to between herself and .defendant No. 
2, The witnesses Ganu and Santu no doubt 
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(as defendant No. 2's Pleader admitted) were 
present when Ganga executed the power-of- 
attorney, and it is certainly true that 
Ganu introduced Ganga to Kishenchand, 
But they have ‘probably exaggerated the 
part they took in the matter and their 
recollection of events is not likely tobe as 
good as Ganga’s. I do not think they can 
Бе; relied on as to details of conversations 


and exact sequence of events in regard to 


the preliminary negotiations: but at the 
same time I think they are truthful as to 
the substance of the actual agreement 
arrived at, viz, that Kishenchand was to 
bear all the expenses of the suit and to 
get ith of the property as recompense for 
his expenses and services. Ganu at апу rate 
is likely to have known what the exact 
agreement was, and I think his statement 
on the point is reliable, save so far as it 
asseris that defendant No. 2 was to get 
nothing if Hashim won the suit. But the 
circumstantial evidence already mentioned 
as corroborative of Ganga’s evidence is more 
reliable and is sufficient to prove what I 
have found was the real agreement, even 
if Ganu's and Santu's évidence be entirely 
discarded. š 

Ganga, no doubt, admits that she paid 
Kishenehand Rs. 5 for expenses in conneo- 
tion with the suit after the power-of- 
attorney had been executed, and that she 
raised no objection (11. 556 ef seq.) But I 
do not think this is sufficient to contradict 
her evidence and the circamstances support- 
ing it that (as stated in Exhibit 1) 
Kishenchand was to incur the expenses. 
Probably he wheedled this money ont of her, 
on purpose to strengthen his position in 
the matter; and thefact that Ganga admits 
this payment, when she could easily have 
denied it. without fear of any positive 
contradiction, goes to show that she is in 
the main an honest witness, and not of the 
kind which at .onee denies, or tries to 
detract from, a fact that goes against the 
case he or she is supporting. 

After Exhibit 1 was ready for execu- 
tion, Ganga was taken to the Pleader Mr. 
Asumal, who refused to have anything to 
do with a -transaction of this sort. The 
party then went to Mr. Gidumal, who says 
they wanted to engage him for having it 
execnted and he accepted this work at a 
He gives eyidence that he 
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translated the document to Ganga in Urdu 
and drew her attention to whathe thought 
were the material portions. On the other 
hand Ganga denies (Li. 220) that Mr. Gidumal 
Spoke to Her at all and she is supported 
on this point by Santu (L148). In this 
contradiction of testimony I feel little doubt 
that Mr. Gidumal’s mémory has deceived 
him. : He admits that he did not bother to 
try and ascertain why and for what con- 
sideration Ganga was agreeing to give ith 
of.the property to Kishenchand, a point on 
which any honest Pleader would have tried 
to satisfy himself. He also did not even 
bother to wait and see the document 
executed by Ganga. He simply saw the 
Magistrate, told him about the document, 
and went back to his office. As he ex- 
plained to the Court (though I have not 
recorded: it in his deposition), the main 
reason why a Pleader is engaged insucha 
matter is that he may speak to the Magis- 
trate, before whom the document is intended 
to be executed, and so get the matter 
attended to earlier than it would probably 
be otherwise, as Magistrates have a way 
of waiting till the close of their other work, 
before calling in the parties in such cases. 
The probability (especially in view of the 
small fee and his being engaged by Kishen- 
chand) is that Mr. Gidumal really con- 
fined himself to doing this, and I think 
it most improbable that he would have 
spent the time necessary to translate the 
document and explain it properly to Ganga. 
It is also most improbable that Kishen- 
chand would want him to do this.- It is very 
significant that, if there was any attempt or 
intention to have the effect of the document 
properly explained to Ganga, she was not 
taken to Kishenchand's master, Mr. 
Deverteuil, who there is evidence to show was 
in his office the day the document was 
written and executed, It 1з alsó to be noted 
that Mr. Gidumal does not say that hé 
actually drew Ganga’s attention tothe fact 
that Exbibit 1 empowered Kishenchand to 
raise money on mortgage of the property 
but only that he must have done so, an 
assumption which I do not think is reliable 
in the circumstances of the case, Also 
Exhibit 1 does not use the expression 
“raise money by mortgage” and itis quite 
possible that the words "sell or mortgage 
the aforesaid property...and receive purchase 
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money or mortgage money” might have been 
translated to: Ganga (though I do not 
believe they were translated) without its 
bringing home to her mind at all that that 
power might be used by Kishenchand to 
raise money for the expenses of the suitor 
his own purposes. The document itself 
does not imply this. Thisis a point which 
І shall deal with more in detail later on, 
when [ come to consider the effect and 
proper construction of this power of sule and 
mortgage. 


In: my opinion, therefore, Mr. Gidumal’s 
evidence does not upset the conclusion I 
have come to as to the reliability of Ganga’s 
assertions about the actual agreement on 
the basis of which she executed Exhibit 1. 


This, of course, is not sufficient to in: 
validate Exhibit 1 


so far as it was a 
power-of-attorney, though it may do so in 
regard {о the agreement as to giving 


Kishenehand jth of the property. The 
agreement not to revoke the power-of- 
attorney may have been, and probably was, 
voidable under section 19 of the Contract 
Act, a point which I need not decide in 
this case, buf under section 208 of that 
Act a revocation would not have effect 
against the plaintiffs before it became known 
to them (cf. section 3 of the  Powers.of. 
Attorney Act, 1882), and there is no clear 
evidence that any such revocation was 
snown to the plaintiffs, before the mortgage- 
deed, Exhibit 2, was executed. Also Ganga 
is not a purdanashin to whom the special rules 
applicable to that class can be properly 
applied [cf. Hodges v. Dehli London Bank, Ltd. 
(1) ani Ismail Mussajee Mookerdum v. Hafiz 
Boo (2)]. On the other hand I think there is 
no doubt that Kishenchand stood to Ganga in 
a position of active confidence within the 
meaning of section 111 of the Evidence Aot, 
and that sofar as any question of good faith 
arises regarding Exhibit 1, the burden cf 
proviug good faith lies on Kishenchand. And 
the attempt in cross-examination to represent 
Ganga as а воть of second “Mrs. Weldon”, 
ever. ready to bring accusations against 
Pleaders, ete, has, in my opinion, entirely 
failed. So far as regards her grievance against 

(1) 28 A. 137; 27 I. A. 168; 2 Bom, L. R. 987; 5 C. 
W. N. 1; 10 M. L. J. 279; 7 Sar. Р. О, J. 767. 

(2) 88 O. 773; 10 C. W. N. 570; 3 A. L. J. 353; 8 C. 
L. J. 484; 8 Bom. L, R. 379; 16 M, L, J, 165; 1 M. L. 
Т, 137; 83 1, А, 86, 
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Mr. Dayaram, she appears to have some cause 
of complaint; and, though she collects her 
own renis and attends at hearings of her 
suits against tenants, she is merely an 
illiterate ‘gowl? or milk-seller, who could 
easily be Заре. by a Pleader’s clerk like 
defendant No. 2. 


I now come tothe question whether the 
mortgage, Exhibit 2, is authorized by the 
terms of Exhibit 1. А power-of-attorney 
has to be construed strictly, and the main 
rules for its construction are that (1) the 
operative part of the deed is controlled by 
the recitals, (2) where authority is given 
to do particular acts, followed by general 
words, the general words are restricted to 
what is necessary for the proper performance 
of the particular acts, and (3) general words 
do not confer general powers, bat are limited 
to the purpose for which the authority is 
given, and are construed as enlarging the 
special powers, when necessary and only 
when uecessary for that purpose, see Hals- 
bury’s Laws of England, Volume I, pagë 
161, paragraph 351, and Bowstead оп 
Agency, 4th dition, pages 73-74, 
This particular power-of-attorney firsb re- 
cites the suit that was pending against 
Ganga, and continues “whereas I have no 
funds. to defend the aforesaid ашё and 


whereas I being a woman cannot managa' 


the affairs regarding my aforesaid property, 
I the said Ganga”, ele., appoint defendant 
No.2 ete. It is quite clear from this (as 
well: as the. proved circumstances under 
which it was executed) that the main 
purpose for which the power-of-attornay was 
executed was to enable defendant No.2 to 
do all that was necessary for the parpose of 
defending the suit, and it is to be noted 
that there is no recital after “wheraas I 
have no finds. to defend the aforesaid suit,” 
like. and it is necessary, therefore, tò raise 
money by mortgage of the aforesaid. pro- 
perty’’, such as we should expect; if it was 
intended that defendant No. 2 should have 
power to до зо. Оп the contrary the agree- 
ment to give Kishenchand in any event 
#th of the property or its price, and the 
express provision that “expensas will be 
incurred by Kishenchand” point to what I 
have already held to be the actual agree- 
ment, viz. that Kishenchand was to defray 
all the expenses: of- the suit out of his 
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own pocket, Als3 the provisions that Kishen- 
chand could recover all rents of the pto- 
perty and retain and utilise the money во 
recovered if due to him in connection with: 
his working asattorney, go against the view, 
viz, that one of the purposes: of the power- 
of-attorney was to enable the latter to raise 
money by mortgage for the pupose of defend- 
ing the suit. (I am, of гэпгав, only dealing 
with the document as it stands, nob as 16 is 
affected by the evidence as to the actual 
agreement which led to its execution). 
The reference, therefore, to Ganga having 
no fands to defend the snit cannot properly 
be taken as implying that it was one of the 
purposes of the document to raise money 
for that object by mortgaging the property. 
"The main bulk of the powers conferred 
concern appearance and work for Ganga 
in Court, i.e, from the words “To-appear, 
plead and act”, where they first occur, 
down to “in any ‘nad all suits, appeals, ete., 
in respect of the aforesaid property inclusive 
of the aforesiid suit filed)? Then follows 
the power relied on by plaintiffs in the 
present suit, vizą "to sell or mortgage the’ 
aforesaid property to any one on any condi: 
tion &nd receive purehase-money or mort- 
gage-money", and 
general clanse “generally to do all acts”, 
etc. This last clause under the rules of 


constrution already referred to cannot, of 


course, extend the 
conferred by the 


power to 
previous 


mortgage 
clause, but 


must be restricted to whatis necessary for 
the proper performance of that po wer, e. g.,' 


have the mortgage-deed properly executed 
and registered, Then what is the efect of: the 
power to mortgage to any one on any condi- 
tion? Though it says “on any condition” it 
does mot say "ior any pirpose". Nor does it 
say ‘power to borrow or raise money on mort: 
gage’, аз was the case in Denysenn v. Botha’ 
(3), cited in Halsbary’s Laws of England, 
Volume, I, paga 163, Note (е), but marely. 
power to mortgage” coupling this with the 
power to sell. This latter is a point whica is of 
some imporianca, baciuse the ganaral rale 
is that a powse t> sell is oaly a power 
to se'l in the ordinary o»uese of basingss 


[ses Pewrson’s Liv of Agenzy in Beitish | 


India, pag» 193, anl the cise theca citei of 
Jumma Diss у. Eckford (4)] aal an agut 
ay" 8 W. В, 710; 2 L. Т. 126. 
(4) 9 C71; 4'In4. Dac. (x: s ) 655, 


lastly comes the usual: 
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authorized to make contracts of purchase and 
sale, and as ineidental thereto to do certain 
Specified acts, which, however, do not include 
the borrowing of money, cannot bind his 
principal by a contract of loan, see Bryant v. 
La Banque du Peuple (5). The general rule 
that an agent has no authority to borrow 
money on account ofthe principal so as to 
render the latter responsible to the lender, 
unless he has been expressly authorized or it 
ean be proved thatthe principal has pre- 
viously sanctioned such a course of dealing 
on the part of the agent, ос has subsequently 
adopted and ratified the loan, see Addison's 
Law of Contracts, 10th Edition, page 306 
and cases there cited in foot-note (a). 
Supposing then Kishenchand has sold part 
of the property for raising money to defend 
the suit, it cannot be doubted that this act 
could not beheld to be authorized by the power- 
of-attorney. It may be said that a power to 
mortgage necessarily implies a power to borrow 
money, and that in this case the reference t5 
mortgage-money’ confirms this. Granting 
this, it does not follow tbat the power to 
mortgage is one which could be exercised 
in any circumstances or for any purpose. 
lts coupling with the power of sale has a 


restrictive effect for the reasons just mention- ` 


ed, and (as I have shown) the recitals and 
other proyisions are against its being con- 
strued as a power to mortgage merely for the 
purpose of raising money to defend the suit 
then pending against Ganga. On the analogy 
of the case of Bryant у. La Banque du Peuple (5 ) 
already cited and the case of Jacobs у. Morris 
(6), the mortgage for such a purpose was 
not authorized by the power-of-attorney. That 
this was the purpose for which the mortgage 
purported to have been made is clearly shown 
by the false recital in Exhibit 2 that “Ganga, 
who has now no money for the purpose 
of defending the said suit, is now desirous 
of raising a loan through her said attorney 
on mortgage of the said immoveable pro- 
рёгфу. in order to enable her said attorney 
to release the said property from all 
dispute". ln my opinion the power to 
mortgage under Exhibit 1 did not include 


(5) (1893) A. С, 170; 62 L. J; P. C. 68; 1 R. 336; 68 
L. Т. 546; 41 W. R. 609. 

(6) (1902) 1 Ch. R16; 71 L. J. Ch 383; 86 L, T. 275; 
50 W. R. 371; 18 T. L. R. 284, 
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a power to mortgage for such a purpose. 
T£ it had been a mortgage after the suit 
had been decided or for ths purpose of 
meeting some other claim against Ganga, 
the case would have bsen different. As 
it is, the case falls under tha third rule 
of construction mantioned above, by which 
the power to mortgage 1з restricted to the 
precise purposes for which the ‘authority is 
given. As stated in Halsbury’s Laws of 
England, Volume I, page 162, paragraph 353, 
the authority conferred by a power-of-attorney 
must be adhered to strictly, and if the autho- 
rity is exercised in excess of and ontside the 
reasonable scopa of its special powers, the 
third party will be unable to make the 
principal liable. : 

There is another diffizulty in the plaintiff's 
way. The mortgage, so far as it affected 
Hashim who eventually got the property, 
was ineffectual under sestion 52 of the 
Transfer of Property Act. 15 cannot, 
therefore, bs enfarced by an order for 
sale of the mortgaged property. This is 
the main remedy provided for in the 
mortgage-deed, though the remedy really 
is one of sale without the intervention of 
the Court under section 69 of the Act. 
There is no contract that the mortgagee 
may recover the mortgage-money from the 
price of the property obtained from Hashim, 
as plaintifis now seek to do, having 
obtained an attachment of Rs. 1,500 out 
No doubt there isa provi- 
sion in the mortgage-deed that “in case 
the mortgagees cannot realise the money 
due hereunder from the aforesaid immove- 
able property for апу reason, the mort- 
gagees are at liberby to realize the money 


due hereunder from other property 
moveable ог immoveable of the said 
Ganga”. But this wasa covenant to pay, 


which is not an essential part of an 
usufructuary .mortgage, as this was (see 
Gour’s Law of Transfer in British India, 
8rd Edition, Volume П, page 839, paragraph 
1291) and which was not, therefore, covered 
by the power to mortgage cdnferred by 
Exhibit 1. This amounts to giving a 
simple money-bond and as ruled in Poorna 
Ohunder Sen v. Prosunno Coomar Das (7), à 
power to sell or to mortgage property 


(т) 7 C. 258; 8 C. L. В. 438; 8 Ind. Doo. (x. в.) 711, 


. But there 
‘aware of for extending the same principle 


/ 
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does not include a power to give a 
simple money-bond. Mr. Rupchand 
contended that he had а Hen or 
charge on these  sale-proceeds, but in 
the absence of a contract to that effect 


(which might easily- have been inserted, as 
Hashim’s suit was pending and known to 
the parties), I do not think he had. The 
only ease, in which such a charge is 
recognised in the Transfer of Property Act 
is that of a revenue sale covered by section 
73 and a similar charge has also -been 
recognised in the case of mortgaged land 
being compulsorily acquired in Verara- 
givayyangar 'v. Krishnasamt Ayyengar (5). 
is no ..authority that I аш 


to such a ease'as the: present, and the 
tendency of the law is to restrict an 
usufructuary mortgagee to his exact rights 
under the contract of mortgage: section 
67 (a). of. the Transfer of Property Act 
and Gour’s Commentary thereon at pages 
825.526, Eyen, however, if the money in Court 
is held to be impressed with the trust of 
the real-estate, this will ba subject to 
the , provisions of section 94 of the 
Trusts „Act, 1882, and the general principle 
underlying. it that the trust operates only 
to the extent necessary to satisfy the 
mortgagee’s; just demands", and (as I 
shall | 
plaintiffs acted in good faith and have 
any ‘just demand’ over this money. 

. Section 68 (c) of the Transfer of 
Property Act, which it may be noted was 
not in. force in Sind at the date of the 
mortgage or institution of the suit, does not 
help the plaintiffs, because [at any rate, 
if the view taken by the Madras Full Bench 
in Arunachalam Ohetti v. Ayyavayyan (9) із 
correct | apart from the covenants and incidents 
of his mortgage, all that a mortgagee can 
get under that section is a .decrée for 
money (cf, Gour’s Law of Transfer, §§. 1283, 
1288 at pages 835, 837*). 

An attack on the validity of the. mort- 
gage-deed was made by Mr. Kikla on the 
ground that it was not shown to have been 


duly attested and in support of this objec- 
(8) 6 M. 344 at p. 347; 7 Ind. Jur. 358; 2 Ind. Dec. 

(х. s.) 520. | 

ae 21 M. 476; 8 M. L, J. 154; 7 Ind, Dee. (x. s.) 
3. 


#4th Edition, $$. 1566, 1567, pp. 1029, 1030.—Zd. 
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tion he relied on the Privy Council decision in 
Shamu Patter v. Abdul Kadir Rowthan (10). 

In view, however, of section 70 of the Evidence 

Act, it was not necessary for ‘plaintiffs to 

produce any attesting witness, and as nó 

such objection was taken till after Mr: 

Rupchand had closed plaintiffs? case ' aud 
there is nothing which suffices to rebut 

or materially detract from the presumption 
that the mortgage-deed was duly attested,’ 
I see no-sufficient ground to allow an’ 
issue to be raised about 16 at such a 

late stage, and take further evidenee on’ 
the point. Plaintiff Bhagwanji was pro- 
bably mistaken when he said on the first ` 
day he was examined that 16 was signed: 
and attested in Mr. Devertnil’s ссе. A 
Pleader’s clerk is not likely to have 

omitted that well-known formality of the 

mortgage-deed being signed in the pre- 
sence of the attesting witnesses, 

The only other main point is that raised 
in issues Nos. 2 and 6, whether the plaintiffs, 
know of the fraud or  misrepresentation 
by which defendant No. 2 got Ganga td 
execnte the power-of-attorney, and whether 
they colluded with defendant No. 2 or 
otherwise acted in bad faith. I think 
that though no actual knowledge of the 
fraud is brought home to plaintiffs," the 
circumstances certainly point 
to -collusion between them ‘and defénd- 
ant No, 2, and suffice to prove that they! 
did not act in good faith, Z. e., honestly,” 
as that expression is defined in the‘ 
General Clauses Act, 1897. Admittedly: 
neither plaintiff made any enquiry of Ganga,’ 
though her address was given inthe power-. 
of-attorney and there was plenty of time: 
for them to have made such enquiry. The’ 
letter, Exhibit ЗА, obtained from Kishen 
chand clearly shows that they had зоте" 
fears about Ganga’s attitude and indicates’ 
a knowledge that it was a dubious an 
shady transaction. I believe Ganga’s state- . 
ment that she saw the two plaintiffs with: 
Kishenchand some time before the 10th’ 
April; though the plaintiffs deny any pre-" 
vious acquaintance with him, It is signi-* 
ficant that the broker Manji, who is alleged 
to have arranged the transaction, was not 

(10) 16 Ind. Cas. 260; 36 M. 607; 16 С. W. N. 1009; 
23 M. L. J. 821; 12 M. L; T. 338; (1912) M. W. N. 935; 
10 À. L. J. 259; 14 Bom, L. В. 1034; ds O. L. J. 696; 
89 1. A. 220 (P. C). 
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called as a witness by plaintiffs; and 
ihe statements of plaintiffs that they 
made no inquiry about the value of the 
property and never went to see it till after 
the mortgage-deed was executed are most 
improbable and, in my opinion, untrue. The 
admitted facts that Kishenchand drafted the 
mortgage-deed and himself proposed the 
high rate of interest at 24 per cent, point 
strongly to collusion. Finally there is a 
strong probability that the mortgage-deed 
was executed after Ganga had broken with 
Kishenchand. That was only a day before 
she engaged Mr. Billimoria under the 
original of Exhibit 16 and it is ~ scarcely 
likely that she would have engaged him 
immediately after the breaking off of their 
relations. Her story of ‘going to one 
Ismail Khan, who remonstrated with 
` Kishenchand about it (L!, 603, ete.) is 
probably true, and the probability is that 
Kishenchand, then finding that he would 
lose his mileh cow, hurriedly got the 
mortgage-deed executed. There is nothing 
to support the suggestion of Mr. Bap- 
chand—which was not even put to Ganga in 
her lengthy cross-examination—that they 
quarrelled overthe division of the money, 
and I do not think this theory. requires 
any further consideration. A further fact 
which points to collusion and bad faith 
is the fact, that the consideration of 
Rs. 1,000 was admittedly not paid before 


or at the time of the  exeeution.of the 
i document; this raises а strong suspicion 
that it was never really paid at all, or 


only in part. 


“The demeanour of the plaintiffs in the 
witness-box was also unsatisfactory, and 
their testimony on many points far from 
straightforward. As an instance I may 
cite Bhagwanji’s first 
statement. that he did not know Manji 
previously, which was contradicted by him 
when he saw this would lead him into 
difficulties (L1 29.43). 


lf plaintiffs had been busy money- 
.lenders or bankers, the case might have 
been different but admittedly this was the 
first transaction of the kind they had 
entered into, and they seem just the sort of 
people who might lend themselves to a fraud 
of the kind perpetrated by Kishenchand. 
‚ Even assuming that the execution of the 
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mortgage was withia the scope of defendant 
No, 98 authority under Exhibit 1, I think 
that, as plaintiffs did not act in good faith 
with defendant No. 2, the defendant No. 1 is 
not bound by the mortgage. As stated in 
Pollock and Mulla’s Indian Contract Act, 
3rd Edition, at page 590, where the contract 
is entered into (as here) fraudulently in’ 
furtherance of the agent’s own interests, 
and contrary to the interests of the prin- 
cipal, the latter is bound by the contract’ 
only if the person dealing with the agent 
acts in good faith. The same rule is 
stated in Bowstead on Agensy at page 264, 
and is laid down in the analogous.case of a 
transfer by an ostensible owrier dealt with 
in section 4l of the Transfer of Property Act 
(Of. Bowstead on Agency, Article 82, at pages 
277-278). The cases of Hambro § Son v. 
Burnand (11) and Brocklesby v. Temperance 
Permanent Building Society (12) supply in- 
stances of this rule. Cf. also the reference to 
all persons dealing in good faith with the 
agent inthe passage from the judgment in 
the American case cited with approval by the 
Privy Councilin Bryant v. La Banque du 
The case in fact may be said to 
fall under ‘section 53 of the Transfer 
of Property Act, as being a transfer by 
an agent made with intent to defraud his 
principal, who had an interest in the’ 
property as unpaid vendor to Hasbim,, 


“and such transfer is not binding on Ganga,’ 


unless plaintiffs were transferees in good 
faith and for consideration. A similar condi- 
tion of good faith is required to satisfy the 
provisions of section 3 of the Powers:of- : 
Attorney Act, 1882. Ж 

I think the burden of proving such 
good faith lies on the plaintiffs (ef. Zungabat 
v. Bhawani (13)], at any rate in the circum: 
stances of this case. Even if it lies on de. 
fendant No. 1, I hold for the reasons already 
given that plaintiffs did not act in good 
faith. This takes the case out of the class of 
those where one of two honest persons has to 
suffer for the default of a rogue, such as, 
King v. Smith (14). i 


(11) (1904) 2 K. B. 10; 73 L. J. K. B. 669; 90 L. T. 
803; 52 W. R. 583; 9 Com, Cas, 251; 20 Т, L. R. 398, 

(12) (1895) A. C. 178; 64 L. Т, Oh, 483; 11 R. 159 
тә L. T. 477, 43 W. В. 608; 59 J. P. 676. 

(13) 9 Bom. L. R. 388. 

(14) (1900) 2 Ch. 425 at p. 429; 69 1. J. Oh. 598; 
82 L. T. 815; 16 T, L. Б. 410. ` 
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I, therefore, answer the 
lows:— 

.2. Defendant No. 2 did not represent to 
defendant No. 1 that the power-of-attorney 
was to serve the limited purpose of defending 
the suit, as admittedly defendant No. 2 was 
io have power to sell the property, if he 
could, for a better price than Hashim had 
agreed to pay. It is not unlikely that the 
fact of the power-of-attorney containing 
a power to mortgage was concealed from 
Ganga, but it із not proved that there was 
such fraud or misrepresentation on this 
point as to invalidate the document. [On 
the other hand, defendant No. 2 induced 
defendant No. 1 to execute it under an 
express agreement that he (defendant No. 2) 
would bear all the expenses necessary for 
defending the suit from his own pocket, 
and so far as the power-of-atlorney was 
intended to operate, or in fact operated, 
to empower him to raise money by mortgage 
for the purpose of defending the suit, there 
was fraud and misrepresentation by defend- 
ant No. 2. It із not, however, proved that 
plaintiffs knew of this fraud before the 
mortgage, and such fraud does not of 
itself invalidate the power-of-attorney. So 
far as it rendered it revocable, this would 
not affect the mortgage in suit, as any such 
revocation is not proved to have been 
communicated to the plaintiffs prior 
to the execution of the mortgage-deed. 


issues as fol- 


(It is true that the fraud alleged by Ganga | 


in her evidence and held proved above differs 
slightly from the fraud alleged in paragraph 
3 of the written statement; but I think it is 
clear that this is not due to any intentional 
variation by Ganga of her story, but to her 
legal advisers having failed to express 
precisely the effect of what she alleged. As 
the suit does not turn on this question of 
fraud, it is unnecessary to consider the 
matter further). : 


3. Тһе suibis not premature as against 
defendant No. 2, whose liability under the 
agreement, Exhibit 3A, comes into force as 
soon as the money is not’ recoverable from 
the property of Ganga. 

4, Defendant No. 2 did excaed his au- 
thority, as the power-of-attornsy did no} 
authorize him to raise money by mortgage (as 
was done in this case) for the purpos? of defray- 
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ing expenses to be incurred in defending the suit 
against Ganga. 

5. This contention was 
defendant No. 2’s Pleader. 

6. Plaintiffs colluded with defendant No. 2 
and did not act in good faith in the mortgage 
transaction. 

7. The nominal consideration was Rs. 1,000 
and во far as defendant No. 2 is concerned, 
this must be treated as the real consideration 
in view of his admission. 16 is unnecessary 
to decide whether defendant No. 2 really 
received this sum, so far as defendant No. 
1 is concerned. 

8. Defendant No. 2 only is liable for the 
amount claimed. 


dropped by 


Accordingly the plaintiffs’ suit as against 
defendant No. 1 is dismissed with costs. 

Their claim of Rs, 1,070 is decreed against 
defendant No. 2, with further interest at 6 
per cent. per annum till payment, and the 
plaintiffs! costs of the suit. 

The attachment on the sum of Rs. 1,500 
still in Court out of the sum paid by Hashim 
is withdrawn. 


Suit dismissed agaznst defendant No. 1; 
Lecreed against defendant No. 2. 


PATNA HIGH COURT. 
First Оту, Aresar No. 800 оғ 1915. 
August 11, 1916. 
Present: — Mr. Justice Atkinson and 
Mr. Justice Kingsford. 
SUKHDEC PRASAD-—DEFENDANT— 
APPELLANT 
versus 

GOPAL MISRA AND OTHERS—PLAINTIFE3 

AND ANOTHER—DEFENDANTS— RESPONDENTS.’ 

Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Trust, dedication by a community of property in, 
to temple —4Appointment of pujari to whom property 
conveyed for management —Assertion of private right 
by pujari or his representatives—Declaration, right 
to, by members of community—Public and charitable 
trust—orm of declaration —Injunction—Ouster from 
office, prayer for, maintainability of. 

Where land is dedicated to a temple by mem- 
bers of а community aud conveyed to a person 
whom they appoint the pujari of the tomple for 
management, the mambers of the community have 
under Order I, rule 8, Civil Procedure Code, 
a rigat to maintain on action against the pujari or 
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his heir who attempts to set up his own title 
thereto, for a declaration that the property belongs 
to them. [p. 977, col. 2.] 

Ganapati Ayyan v. Savithri Ammal, 21 M. 10; 7 Ind. 
Dec. (N. s ) 364; Abhassi Begum v. Moharanee Rajroop 
Koonwar, 4 C. 33; 2 О. L. R. 249; 1 Shomo L. В. 168; 
2 Ind. Dec. (N. s.) 22. referred to. 


The proper form of the docree will be to declare 
that the property is a public, religious and charit- 
able trust, that the defendant has no right ог titlo 
i thereto and that he is a mere trespasser and to 
restrain defendant from interference with the pro- 
perty. гр. 978, col. 1.J 

No claim for the removal of tho pujari from office 
can be set up in sucha suit. [p. 978, col. 1.] 

Appeal from a decision of the - District 
Judge, Patna, dated the 26th February 1915. 

. Mr. Ganesh Dutt Singh, for the Appellant. 

Mr. Kulwant . Sahai,. (with him Mr. 
Chandra Sekhar Prasad and Rai T. N. Sahay), 
for the Respondents. 


JUDGMENT. 


Atkinson, J.— The case has been very 
carefully argued before us, and we have 
arrived afa clear conclusion as to the form 
our order shall take, 

It appears that in the year 1877 a 
section of the Hindu community subscribed 
money, by way of public subscription, for 
the purpose of purchasing a plot of land 
for the erection of a temple thereon. The 
property was purchased and was dedicated 
to the religious purpose of the worship of 
Shiva, and the land as purchased was 
conveyed to Ramcharan Das as nominee 
on behalf of the community, and he was 
appointed pujari of this temple. It is 
clear that he was nominated as the 
vendee of the property in trust, because 
he was believed to be an upright and 
honest man whom the public might have 
trust and confidence in; and accordingly 
during his life no difficulty arose. Не died 
in March 1910. The defendant No. 1 then 
created the present difficulty which gives 
rise to this action. 

The defendant claims that he is the 
beir of Babu Ramcharan Das, and that 
this property, namely the temple and its 
site, constituted the property of Ramcharan 
Das, and that he now is entitled to 
succeed thereto and claim it as his own 


absolute property. 7 
On the otber hand, the plaintiffs claim 
that this- temple and its site was 


purchased with publie money subseribed 
62 
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by members of the Hindu community aud 
is a religious charitable trust; aud they 
sue on behalf of themselyes and the other 
members:of the community to maintain 
the rights of the  commupity to this 
temple. The defendant claims possession 
and has attempted to assert his right to 
the ownership of this temple and has. 
attempted to erect structures thereon. It 
is against these acts that the plaintiffs 
seek relief in this suit. 

The plaintiffs applied to the Court 
under Order I, rule 8, to be appointed to 
represent the class of the community, 
which would vest them with authority to 
bring this action. This they could do on 
the authority of the cases cited.* Such 
leave was given by the Court, and there- 
upon in pursuance cf the direction 
contained in Order I, rule 8, the plaintiffs 
publicly gave notice to the world of tbe 
fact that they had been appointed as 
members of the class to represent the 
entire class. Thus, we think, they are 
clothed with sufficient authority, not as 
trustees, but as members of the body 
whom they represent, to maintain this 
action, not in the form in which the 
action is pleaded, but in the form in 
which we think they are entitled to a 
declaration of right. 

This ease was tried by the  Muusif, 
and he arrived at the conclusion that the 
plaintiffs had” established their right to 
possession of this property. He made a 
declaration in that form, and granted an 
injunction against the defendant No. 1 
restraining him from dealing with or 
interfering with the temple. 

The matter came on appeal before Mr. 
Justice Roe, and he by his order or 
decree simply affirmed the order of the 
Мапа. But in his jadgment he categorically 
deals with each issue that was framed in 
the suit, and gives an affirmative finding 
jn respect of each issue. By issue No. 9 
he holds that the defendant is a trespasser, 
and in that view we entirely concur. 
He also finds that the plaintiffs are not 
entitled in this form of action to eject the 
defendant from his office as priest; but, as 

*Ganapati Ayyan v. Savihri Ammal, ^21 M. 10; 7 
Ind. Dec. (х. в.) 364; Abhassi Begum v. Moharanec 


Rairoop Koonwar, 4 О. 33; 2 C. L. R. 249; 1 Shomo L. 
R. 163; 2 Ind. Dec. (x. s.) 22. 
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representing a body of the Hindu community, 
they are entitled to a declaration that the 
property is the property of the community 
and not the private property of the 
defendant. We partially concur in that 
view, but we think that the declaration 
ought lo be more specific, that the plaint- 
.iffs are entitled to a declaration that this 
property is a public, religious and charitable 
trust, and that the defendant has no right 
or title thereto whatsoever, and that in 
asserting his claims to the property he is 
acting mala fide, and, in our opinion, as 
a trespasser. 

Having said so much, we think, that it 
is.our duty also to say that the plaint- 
iffs now ought to take proceedings under 
section 92 of the Code of Civil Procedure, 
and have a properly constituted committee 
or trustee appointed to represent the 
trust property and the interests of all 
those concerned in the trust. - 

When the order was made, that was 
made under Order I, rule 8. The matter 
was appealed from; and оп appeal the 
matter was decided in favour of the plaint- 
iffs. Against that order objection cannot 
now be urged under section 105 of the 
Code of Civil Procedure. We are satisfied 
that the plaintiffs are entitled to get a limited 
form of declaration in the terms which I 
have stated, and that they are entitled, 
consequential upon that declaration, to be 
protected from intrusion and interference 
and molestation by the defendant No. 1. 

Accordingly we shall grant an injunction 
against the defendant, pronouncing that he 
has no right to the property, and enjoining 
him not to interfere, molest or harass the 
plaintiffs and others in the enjoyment of 
their property and interests. We shall, 
therefore, dismiss this appeal with costs. 

I just desire to add one observation as 
io issue No. 2. In our view no question 
can arise in this suit on that issue. We 
think Mr. Justice Roe was right in the 
conclusion at which he arrived in respect 
of that issue. 

KINGSFORD, J.—I agree that the appeal 
should be dismissed, 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Misc&ttANEOU3 SECOND Сит, Аррв\г. No. 407 
or 1914. 

July 26, 1916. 

Present: —Mr, Justice Shah Din. 
Musammat KIRPA. DEVI AND OTHERS— 
DEGREE-HOLDER3—-ÀPPELLANTS 
versus 


DASAUNDHI RAM AND OTHERS—JUDGMENT- 


. DEBTORS — RESPONDENTS. 

Limitation Act (IX of 1998)» Sch. I, Art. 182-~ 
Ewecution—Instalments, default in pryment of, effect 
of—Decree, option to execute —Decree-holder, position 
of-—Limitation, 

Where a decree is made payable by instalments 
and on default being madein the payment of one 
or more instalments, the decree-holder is given the 
option of executing the decree ina certuin manner, 
that option must be exercised by him once and for 
all. If he does'not exercise the option, according to 
the terms of the decree, on the happening of tho 
first default, he cannot revive it subsequently, so as to 
be able to enforce the default clause. [p. 979, col. 2.] 

Muhammad Islam v. Muhammad Ahsan, 16 А. 237; 
A. W. N. (1894) 61: 8 Ind. Dee. (х. s.) 154; Shankar 
Prasad v. Jalpa Prasad, 16 A. 371; A. W. N. (1894) 
115; 8 Ind. Dec. (x. s.) 241; Allah Bakhsh v. Bhawani, 
100 P, R. 1902; 131 P. L. В. 1902; Kishen Chand v. 
Bhai Gopal Singh, 16 Ind. Cas. 842; 6 Р. R. 1913; 172 
P. L. R. 1912; 271 P. W. R 1912; Ajudhia v. Kunjal, 80 
A 128; 5 А. L. J. 72: А. W. N. (1903) 36, referred to. 

A decree, passed on 26th August 1907, provided 
that defendant agrecd to pay the plaintiffs Rs. 4,221 
by instalments, and that on default of payment of 
two consecutive instalments the plaintiffs would be 
entitled to take possession of certain land. No 
instalments were paid up to 31st July 1912, and on 
that date the decree-holder applied for possession 
of the said land in execution of the decree: 

Held, that as the application for possession of the 
land was made more than three years after the first 
default, it was barred by limitation under Article 182 
of the Limitation Act; but that the decree-holder 
was entitled to apply for execution of the decree and 
torecover such of the instalments specified in thé 
decree as were not barred by limitation under the 
three years’ rule. Гр. 979, col. 2; p. 980, col. 1.] 

Miscellaneous second appeal from the 
order of the Divisional Judge, Hoshiarpur, 
dated the 3rd October 1913, affirming that 
of the District Judge, Hoshiarpur, dated 
the 14th November 1912, refusing to execute 
the decree. 

Mr, Sundar Das, for the Appellants. 

Bakhshi Tek Ohand, for the Respondents. 

JUDGMENT.—The sole question for deci- 
sion in this appeal is whether the appellant, 
who stands in the shoes of certain decree- 
holders who had obtained a decree in the 
Court of the District Judge of Hoshiarpur 
against the predecessor-in-title of the present 


respondents on the 26th of August 1907, is 
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entitled to obtain possession of a certain 
area of land owned and held by the re- 
spondents in execution of the said decree. 

Both the Courts below have held that 
the appellants’ application for possesion of 
the land in question in execution of the 
decree of the 26th August 1907 is barred 
by limitation, and they have accordingly 
dismissed it. In appeal it is strenuously 
contended that the lower Courts have taken 
an erroneous view of the law of limitation 
applicable to the case and that their decision 
is incorrect. The operative part of the 
decree in question runs as follows; — * * * 

* * Defendant No.1 agrees to pay to 
the plaintiffs and defendant No. 2 Rs. 3,900 
as the amount claimed, Rs. 100 as Pleader’s 
fees, and Hs. 221, stamp on plaint, or 
Rs, 4,221 in all, by the instalments noted on 
the margin; and that in case of default of 
two continuous (sic) instalments the plaint- 
iffs and defendant No, 2 are authorised 
to take possession of one-half of 978 
kanals 8 marlas * * * _* Ж * * * 
in licu of the outstanding decretal amount 
in execution of decree." 

Admittedly, none of the instalments men- 
tioned in the decree have been paid by the 
judgment-debtors; and the present application 
for execution of the decree by delivery of 
possession ‘of one-half of 973 kanals 8 marlas 
belonging to the judgment-debtors was 
made on the 31st of July 1912. Both 
the Courts below have held that sinee this 
applieation was made more than three years 
after the judgment-debtors had made default 
in the payment of the first two consecutive 
instalments, the decree-holder was not en- 
titled to possession of the land above 
referred to, by virtue of the default clause 
contained in the decree; and upon this ground 
they have dismissed the application as barred 
by limitation. The appellants’ learned 
Counsel contends on the authority of Muham- 
mad Islam v. Muhammad Ahsan (1), Shankar 
Prasad v. Jalpa Prasad (2), Allah Bakhsh v. 
Bhawani (3), Kishen Ohand v. Bhai Gopal 
Singh (4) that the construction put by the 


lower Courts on the default clause in the 
. (1) 16 А, 237; А. W. N. (1894) 61; 8 Ind. Dec. 
(s. s.) 164. : 
-. (2) 16 A. 871; А. W, N. (1894) 115; 8 Ind. Dec. 
(N. в.) 241. i . 
P 100 P. R. 1902; 131 P, L. R. 1902. 
(4) 16 Ind. Cas. 842; 6 P. R. 1913; 172 P. L. R. 
1912; 271 P. W. R. 1912. 
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decree is wrong, and that his client's appli- 
cation for execution of the decree by delivery 
of possession of the land in question was 
within time. His argument is that the 
decree-holder had the option of waiving the 
benefit of the default clause on the occurrence 


.Of the default in payment of the first two 
` consecutive -instalments, and that 


on the 
happening of a subsequent default in pay- 
ment of any two consecutive instalments that 
fell due after the first two instalments, the 
decree-holder had the right to revive as it 
were his option to enforce the default clause 
and to obtain possession of the land mentioned 
inthe decree in lieu of such of the instal- 
ments as were not barred.by limitation. 


The authorities cited by the learned 
Counsel do not support his contention, and 
I am of opinion that the view taken by 
the Courts below is perfectly sound. It 
is no doubt true, as pointed out in Shankar 
Prasad v. Jalpa Prasad (2), that an instal- 
ment decree which is worded such аз the 
one passed in the present case, must be 
construed, as far as possible, in favour of 
the decree-holder' so as to give him an 
option to execute the whole decree on the 
happening of a default or to allow the 
decree to run on and leave tbe remaining 
instalments to be paid in due time. But 
the Allahabad decision nowhere lays down 
that in such а case the deeree-holder is at 
liberty to waive the option given to him by 
the decree on the happening of the first 
default and then to revive it at any subse- 
quent time on the happening of a second, 
third, or fourth default and so on until the 
last instalment due under the decree becomes 
barred by limitation. Neither the Allahabad 
decision nor the decisions of this Court 
cited by the appellants’ Counsel lay down 
this proposition: in fact, there are certain 
passages in the judgment of the Division 
Bench in the Allahabad case which 
distinctly support the contention of the re- 
spondents’ Pleader that the option given to 
the decree-holder by a decree such as the 
present must be exercised by him once and 
for all, and that if he does not exercise the 
option, according to the terms of the decree, 
on the happening of the first default, he 
cannot revive it subsequently so as to be 
able to enforce the default clause. Не is, 
however, entitled to execute the decree as 
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if 16 contained no default clause, and can 
recover, by making a proper application for 
execution, such of the instalments specified 
in the decree as are not barred by limitation 
at the date of the application. In other 
words, what is contended for the re- 
pondents is that in the present case the 
deeree-holder' is not entitled to obtain 
possession of the land mentioned in the 
` decree inasmuch as the option reserved to 
him by the decree of enforcing the default 
clause was not exercised within three 
years of the date of default in payment 
of the first two instalments; but that, 
notwithstanding this, the decree-holder is 
entitled to apply. for execution of the 
decree and resover such of the instalments 
specified in tbe decree as are not barred by 
limitation under the three years’ rule [cf. 
Ajudhia v. Kunial (5)]. In my opinion this 
contention is perfectly sound, and I hold 
that the lower Courts have taken a correct 
view of the case. 

I maintain the decree of the lower 
Appellate Court and dismiss _this appeal 
with costs. 


Appeal dismissed, , 
(5) 30 A. 123; 5 A. L. J. 72; А. W. N. (1908) 36. 


I “PUNJAB CHIEF COURT. 
Miscancansous First Civit Аррвл, No. 253 
or 1916. 

, Мау 10, 1916.. . 

= Present; —M.r. Justice Shadi Lal. 

Tus IMPERIAL OIL SOAP ano 

GENERAL MILLS CO., LD, 
DELEA, rarosca Мк. CLARENCE 
KIRKPATRIOK, DIRECTOR OF THE 
COMPANY—OBJECrOR APPELLANT 
versus | 
RAM CHAND -Аррітсачт — RRSPONDENT. 
Companies Act (VII of 1918), ss. 163, 166 — Winding- 
up—Üontributory, holder of paid-up Shares, wazther is 
—Receiver, appointment of, effect of —Jur is.liction — 
Irregularity in procedure, acquieszed in by pitis, 
whether can be subsequently objected to. 
- Where ín a easa which a Coacb is o2mootons t) 

- try, the parties without objection join issue and go to 
trial upon, the merits, the defendant cannot subsə- 
quently dispute the jurisdiction of the Court upon tha 
ground that there "were irregulavitics in tho initial 
procedure which, if objected to at the tima, would 
` have led to the dismissal of the suit, [p. 981, col. 1.] 


Ledgard v. Bull, 9 A, 191 at p. 203; 13 I. А. 184; 4 
Sar. P. G. J. 741; 5 Ind. Dec. (x. s.) 561, referred to. 

A fally paid-up share-holder of a Company із a 
contributory within the meaning of section 153 of 
the Companies Act and may, subject to certain 
conditions, present a petition for winding-up of the 
Compauy. [p. 981, ool. 2.] 


In те National Savings Bunk Association, (1866) 1. 


Ch. Ap. Cas. 547; 35 L. J. Oh. 808; 12 Jur. (x. s.) 697; 
15 L. T. 127; 14 W. R. 1005, referred to. 

The appointment of a Receiver to take chargo of 
the assets of a partnership does not havo the effoct 
of transferring the ownership therein from the 
partners to the Receiver. [p. 9S1, col. 2.] 

In ve Cape Breton Company, (1881) 19 Uh. D. 77; 51 
L. J. Ch. 202; 45 L. Т. 395; Orr v. Muthia Chetti, 17 М. 
501 at p. 505 6 Ind Dec. (x. s) 347, referred to. 


Miscellaneous first appeal from the order 
of the District Judge, Dalhi, dated the 10th 
January 1916, ruling that Ram Chand is a 
a contributory of the Company, and is, con- 
sequently, competent to apply to the Court 
for compnlsory winding-up. 

Mr. Obedulla, (with him Me. Kirckpatrick, 
as Director of Company), for the Appellant. 

Rai Sahib Lala Мон Sagar, for the Rəs- 
pondent. 

JUDGMENT.—On the 20th of хасан 
1915 the respondent, Ram Chand, applied to 
the Additional Judge, Delhi, for the compul- 
sory winding-up of the Imperial Oil Soap 
and General Mills, Company, Limited, Delhi; 
but the learned Judge, holding that’he had no 
jurisdiction under the Indian Companies Act, 
VII of 1913, forwarded the application on the 
lst of November 1915 to the District Judge, 
Delhi, for adjudication. Now, it is beyond 
dispute that the District Judge, in pursuance 
of a notification issued by the Local Govern- 
ment, Delhi Province, under sestion 3 of the 
aforesaid Act, has been empowered to exercise 
jurisdiction under the Act. Accordingly, he 
entertained the application, and after adjudi- 
cating upon an objection raised on behalf of 
the Company to the locus standi of the appli- 
cant has ruled that Ram Chand is a contri- 
butory of the Company, and is, consequently; 
competent to apply to the Court for compul- 
sory winding-up. 

Upon this appeal prefrerred by the Com- 
pany itsis argued that the proosedings of the 


lower Court are ultra vires, because the order 


of transfer, baing one from a Court having 
по jurisdiction ovar tha miter, was alboges- 
ther invalid, ani the learned District Judge 
had no propar potition bsfore him, upon 
which ha e»ull piss an order under the 
Indian Companies Аз. Now, 16 is admitted 
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by the learned Pleader for the appellant that 
if the Additional Judge had returned the 
petition to Ram Chand for presentation to the 
proper Court, and the latter had presented it 
to the District Court, the learned District Judge 
would have been perfectly competent to make 
the order under appeal. The question then 
is whether the irregularity in ihe initial 
procedure which, it is to be observed, was 
not made the ground of an objection before 
the lower Court, is fatal and has the effect 
of invalidating the proceedings of a Court, 
which was otherwise legally competent to 
adjudicate upon the application. To this 
question I have no hesitation in returning 
an answer in the negative. In fact, the 
observations of their Lordships of the Privy 


Council in Ledgard v. Bull (1), the very. 


judgment cited by the appellants’ Pleader 
in support of his contention, contain a 
complete refutation of the objection raised 
. for the first time in this Court. “When the 
Judge”, observe their Lordships, “bas no 
inherent jurisdiction over the subject-matter 
ofa suit, the parties cannot, by their mutual 
consent, convert it into a proper judicial 
process, although they may constitute the 
Judge their arbiter, and be bound by his 
decision on the merits when these are sub- 
mitted to him. But there are numerous 
authorities which establish that when, in a 
cause which the Judge is competent to try, the 
parties without objection join issue and go to 
trial upon the merits, the defendant cannot 
subsequently dispute his jurisdiction upon 
the ground that there were irregularities in 
the initial procedure which, if objected to at 
the time, would have led to the dismissal of 
the suit.” 


Upon the merits the point for decision is 
whether the respondent was a contributory 
of the Company and consequently entitled to 
make the application for winding-up. It 
appears that he is recorded in the books of 
the Company as a share-holder in respect of 
fourteen fully paid-up shares, and that thoagh 
these shares are now the property of a part- 
nership consisting of himself and ona Ram 
Singh, the Company apparently has never 
recognized the transfer from Ram Chand to 
the firm by substituting the names of the 
partners in the register of share-holders. 

(1) 9 A. 191 at p. 203; 13 I. А. 134; 4 Sar, P. C.J. 
741; 5 Ind. Dec. (N. s.) 561, | 


Now the locus stand? of the applicant is 
challenged on two grounds: (a) thatafully 
paid-up share-holder is not a contributory 
within the meaning of section 158 of Act VII 
of 1913; and (b) that the partnership having 
been dissolved, the shares vest inthe Receiver 
appointed: by the Court, and not in the 
partners. i 

Upon the first point it is sufficient to say 
that section 158 is in to'sdem verbis with the 
corresponding section in the English Act, and 
that it has been repeatedly held in England 
that afully paid-up share-holder is a con- 
tributory and may present a petition for 
winding-up [wtde, inter alia, National Savings 
Bank Association, In те (2)). But his right 
to make the application is subject to certain 
conditions. “A holder of fully paid shares,” 
says Buckley in his book on the Law of 
Companies, 9th Edition, at page 321, “is a 
contributory within the meaning of. section 
124 and of this section, (namely section 137) 
and can present a petition for winding-up, 
even if thereis already a voluntary winding- 
up. But he must show sufficient grounds: 
he cannot be called upon to contribute, his 
interest is only that if there be surplus, he is 
entitled to repayment. If he be sole peti- 
tioner, and the creditors do not press, and 
the Company has not had a fair trial, the 
order will be refused. If the Company's 
assets are insufficient for payment of its debts, 
a paid-up share-holder has no interest, If 
he presents a petition, he must allege and 
prove, at least to the extent of a prima facia 
ease, that there are assets of such amount 
as that in the winding-up he will have a 
tangible interest.” To the same effect is the 
law laid down in  Halsbury's Laws of 
England, Volume 5, at page 408. 

As regards tbe second contention, I am of 
opinion that the appointment of a Receiver to 
take charge of the assets of the Company does 
not have the effect of transferring the owner- 
ship therein from the partners to the Receiver. 
The assignee of an insolvent, no doubt, repre- 
sents him for all the purposes of the winding. ` 
up, vide section 161 of the Indian Companies 
Act and Caps Breton Company, In re (3), but 
there is & great deal of difference between an 


(2) (1866) 1 Oh. Ap. Cas. 547; 35 L. J. Oh. 808; 12 
Jur. (x. s.) 697; 16 L. Т. 127,14 W. R. 1005. 
(3) (1881) 19 Ch. D. 77; 51 L, J. Ch. 202; 45 L. T. 
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assignee in bankruptey and the Receiver of 
a partnership. A perusal of Order XL, 
rule 1, Civil Procedure Code, which deals 
with the appointment and the powers of a 
Receiver, shews that the effect of the 
appointment of a Receiver is to remove the 
parties bo the action from the possession of 
the property, ` and to commit 16 to the posses- 
sion or custody of the Receiver. The 
appointment, though it may operate to 
change possession, has, however, no effect 
itself upon the title to the property in 
any way, which remains in the persons in 
whom it was vested when the appointment 
was made, vide, inter ala, Orr v. Muthia 
Chetti (4). “The appointment of a Receiver 
does not in any way affect the right to the 
property over which he is appointed. The 
Court, in an action for a Receiver, deals with 
the possession only, until the right can be 
determined, if the right is the matter in 
dispute between the parties, or until the in- 
cumbrances have been cleared off, if the 
appointment has been made at the instance 
of an ineumbrancer. Where the right is the 
matter in dispute, the Receiver merely holds 
the property for whoever may ultimately be 
held to be entitled to it. Ifthe appointment 
has been made on the application of anincum- 
brancer, the Court, when the incumbrance 
has been cleared off, restores the possession 
to him from whom it was taken. The title 
is in no way prejudiced, in theory or principle, 
by the appointment.” (vide Kerr on the 
Law of Receivers, 6th Edition, page 178). 


For these reasons I consider that the order 
dissolving the firm and appointing the 
Receiver of its assets has not made any differ- 
ence, so far as the title to the-shares is con- 
cerned. Nor does the fact that Ram Chand 
is a joint owner with Ram Singh of the 
shares in question prevent him from present- 
ing the petition for winding-up. It is clear 
that the partners are not on good terms, and 
the learned Pleader for the appellant has not 
.been able to cite any authority which lays 
down that one partner can render the rights 
flowing from the shares nugatory by refusing 
to join in the application for winding-up. 
It is, however, unnecessary to pursue this 
subject further, because Ram Chand is, as 
observed already, the sole registered owner of 


(4) 17 M. 501 at р. 504; 6 Ind. Dee. (х. s) 347. 
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the shares, and ‘so far as the Company is 
concerned, he is the only person who can be 
treated as the share-holder in respeot of these 
shares. Itis manifest that his name has 
been borne on the register for at least six 
months prior to the date of the application, 
and he accordingly fulfils all the requirements 
of section 166 af the Act and is entitled to 
make the application. 

These are all the points raised in the 
appeal, and upon every one of them my 
decision is against theappellant. According- 
ly, [dismiss the appeal with costs. 

2 Appeal dismissed. 


— — 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Отт, Appeat No. 23 or 1916. 
September 4, 1916. 
Present:—Mr. Justice Ormond. 

MA PAN NYUN-—PLAINTIFF—ÁPPELLANT 

versus i 

MAUNG AUNG THET —DEFENDANT— 

RESPONDENT. р 

Divorce Act (IV of 1869), ss. 10, 22—Divorce, suit 
for— Cruetly, repeated acts of, effect of. 

Repeated acts of cruetly by a husband to his wife 
entitle her to a decree for divorce, though each act 
by itself may not have been sufficient to claim 
the relief and no formal complaint or threat of 
proceedings has been made in respect, of them. [р. 
988, col. 1.] ` 

Мт. Ba Dun, for the Appellant. 

Mr. Ko Ko Gyt, for the Respondent. 

JUDGMENT.—Tke appellant sued her 
husband for a divorce on the ground of 
cruelty? She obtained a decree in the 
Township Court, buton appeal, the District 
Judge was of opinion that only the last 
alleged act of cruelty could be considered and 
that the plaintiff must be deemed to have 
condoned all the previous acts of ornelty. 
The plaintiff now appeals. 


Both Courts have believed the plaintiff's 
story as to the acts of cruelty. She was 
habitually kicked and beaten; was once 
chased by her husband with a dah; once 
he cut at her but out a putso which was 
in the way and so missed her; he took 
her to & village, Sinbo, where there was 
cholera, and when she was recovering from 
cholera he insisted upon her shampooing 
him and, when she refused, he kicked her.. 
That is the last alleged act of cruelty, 
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The District Judge found that that act was 
done under extenuating circumstances because 
the defendant was then suffering from fever. 
The plaintiffs mother went to Sinbo to 
nurse her daughter and got cholera herself, 
from which she died, and the plaintiff's 
father blamed the defendant for the death 
of his wife. The District’ Judge thinks 
that the real reason for the plaintiff 
wanting a divorce is, that he was the 
indirect cause of her mother’s death, 
Though each act, in itself, might not have 
been a sufficient ground fora divorce, when 
acts nre repeatedly done, though the plaint- 
iff had not formally complained on each 
occasion and threatened a divorce unless 
her husband turned over a new leaf, they 
may.amount to cruelty, as they did in 
this case. The plaintiff is entitled to a 
divorce. 

The appeal is allowed and the, decree’of 
the District Court is set aside and thatof 
the Township Court restored with costs 
in all Courts: costs in this Court two gold 
тоћитз. 

А | Appeal allowed. 


ALLAHABAD HIGH COURT. 
First APPRAL From Orper No. 152 or 1915. 
October 30, 1916. 
Present: —Mr. Justice Walsh and 
Mr. Justice Stuart. 
Syed AMIR KAZIM—Appricantr— 
APPELLANT 
. ` versus 
Sued MUSI IMRAN AND orners— 


OPPOSITE PARTIES— RESPONDENTS. - 

Lunacy Act (IV of 1912), ss. 71, T2 —Quardian 
of lunatic—Court, duty of—Appointment of legal heir, 
validity of— Wife, preferential right of. 

Section 72 of the Lunacy Act does not forbid the 
appointment of a person who may be the heir of 
a lunatic from being his guardian, but is intended 
as a warning that particular care should be exercised 
by the Court, where a person is entitled to inherit 
a part of the property of the lunatic and is, there- 
fore, benefited by his death, to see that his appoint- 
ment іѕ а beneficial one. [p. 984, col. 2.] 

The section does not incapacitate a wife who, 
under some systems of law, may be the sole heir of 
her lunatic husband from being his guardian. The 
well-established principle of English Law applies in 
India that a wife has the first claim to the guard- 
jonship. [p, 984, col. 2.] 
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First appeal from an order of the 
Additional Judge, Moradabad, dated the lst 
May 1915. 


Mr. B. Е. O’ Conor, for the Appellant. 
Dr. 8. M. Sulaiman, for the Respondents. 


JUDGMENT.—Five connected appeals are 
brought before us, as to two of which we 
direct an adjournmert, namely Nos. 145 and 
146, aad as to the remaining three, decrees 
must be drawn up in accordance with this 
judgment. It 1з not necessary to discrimi- 
nate between the appeals of the parties 
thereto. The question raised involves really 
one simple issue, though it is difficult no 
doubt to determine it. The facts are suffi- 
ciently set'out in the judgment of the 
Court below. The present position is not 
satisfactory and the order of the Court 
belów must be reversed. The matter re- 
lates primarily to the person and also to 
the property of one Ali Imran, a young man 
who was brought up at St. George’s Col- 
lege, Mussoorie, where he was educated 
together with his present guardian, and later 
at Jesus College, Oxford, and who was 
the son of a wealthy man who appears 
to have been of somewhat dissolute habits 
and somewhat of a miser except in respect 
of his son’s education. The young man left his 
wife in India, and a very affectionate cor- 
respondence which passed between them 
shows that in certain matters the father 
and the wife did not get on, and that 
the son himself felt thisrather keenly. In 
course of time, the son returned to India 
and unfortunately, whether from some here- 
ditary cause or vicious habits or the effects 
of the sun, he became ill at the end of 
1913 cr early in 1914, and is now what 
may he regarded as incurably insane and 
The property 
ig considerable and there are other persons, 
some of them females and one of them 
either a minor oruntil recently a minor, 
interested in it, He was, for some time, at 
Agra in the care of one doctor and after 
his father’s death, whish occurred in August 
1914, he was in the charge of another 
medical man. Between these two states of 
his history; the applications were made out of 
which the present appeals arise. "These were 
made in September 1914, and were for 
the guardianship of the person of the 
lunatie, Now аз too frequently happens 


T 
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in these cases, various members of the 
family are desirous of being appointed and 
have been employed in making charges 
of one sort and anotheragainst each other. 
The dispute is substantially between the 
young wife and her father, with whom she is 
now residing, on the one side and one 
Nazar Hasan on the other. The latter has 
been appointed guardian of the person. He 
is in fact managing and controlling the 
property of the lunatic. Serious allegations 
are made against him аз regards his past 
conduct both with the father and with the 
lunatic’s property, and there is a controversy 


‚аз to whether or not he is a persona grata 


or was a persona grata with the lunatic. 
On the other hand he makes charges against 
the lunatie’s wife. We do not see any 
necessity for -coming to any conclusion 
about the truth of these accusations, nor 
to go into any detailinto the medical evi- 
dence. Substantially the learned Judge has 
founded himself upon this argument that 
Nazar Hasan was undoubtely the confident 
and trusted factum of the deceased father; 
that he helped him to look after his affairs 
and was trusted by him, and naturally after 
the father’s death slipped- into the position 
which he now occupies and controlled and 
managed the property of everybody, includ- 
ing that of the lunatic. Now we are not 
saying for one moment that the learned 
Judge was wrong in principle in saying 
that a person indicated by the conduct 
of: a deceased father is not a desirable 
person; but in this particular case there 
are circumstances which we think outweigh 
that consideration, and looking at the 
matter broadly we have come to the 
conclusion that it is far better for the 
lunatic himself that be should be in the 
personal custody of his own wife; so long 
at apy rate as she resides with her father 
she is the person naturally indicated for 
the duty, and it is sufficient to say that 
Nazar Hasan has failed to show anything 
disentitling her to be trusted with that duty, 
at ary rate so long as she resides with her 
father, and we, therefore, ‘take the course 
which may be unusual, but which seems 
to us within our jurisdiction, of appointing 
both the wife and her father to exercise 
the duties jointly of guardian of the person 
of the lunatic under section 71, so long 
as they reside together, and the lunatic 
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must be under their custody, not neces- 
sarily under their roof but sufficiently near 
them to be really under their custody. 
Now we think the learned Judge was 
possibly misled by the argument adressed 
to him based upon section 72. Section 
72 says that the legal heir of a lunatic 
shall not be appointed’ unless the Court 
considers that such an appointment is for 
the benefit of the Iunatic. It is a little 
odd, this section. In this case there is no 
such thing as a legal heir; there are 
several heirs and, of course, the wife is, 
one, but it cannot mean that, in the 
case of a wife who under some system of 
law may be the sole heir she is neces- 
sarily an undesirable person to be appointed, 
and indeed we can but endorse the 
established principle in English Law that 
a wife has the first claim and when the 
section is carefully looked at, one sees that 
it is almost tautologous because no appoint- 
ment ought to be made by the Court 
which the Court does not consider to be 
for the benefit of the lunatic, and we 
think that what that section means is 
that itis n kind of warning that particular 
eare should be exercised by the Court 
where a person is entitled to inherit a 
part of the property of the lunatic, and 
is, therefore, benefited by his death, to see 
that his appointment is a beneficial one. 
We think it is a mere direction or caution 
to the Court and we are satisfied that 
this appointment will be for the benefit 
of the lunatic. The appeal No. 152, which 
is actually before us, must be allowed in 
part to the extent which we have already 
declared, and we must make the appoint- 
ment of the two persons, the father-in-law 
and the daughter, jointly while they 
reside together. In the other appeals the 
decree must be drawn up so as to correspond 
with that order. 

Two other important questions remain, ` 
neither of which ia perhaps directly brought 
before us by way of appeal, but both of 
which are matters with which we are 
bound to deal in disposing of the case 
for the time being. The first is with 
regard to the property of the lunatic. 
There is no order in exiatense. Nearly 
everybody seems to want to be appointed, 
but we are not satisilel on the materials 
at present before us that either [Пе fathar- 
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in-law gr the brother-in-law, Nazar Hasan, 
respondent in this appeal, are desirable 
persons for this purpose, though it may 
hereafter be shown that one or other of 
them is. The present state of things is 
clearly undesirable in the interests of every- 
body. The present respondent is, as I 
have said, de facto manager and in control, 
but ib is most desirable from his point of 
view that his legal position should be 
defined, -and serious allegations are made 
“about his conduct. We think that under 


the circumstances it is a case in which if ' 


we had the power under section 69, we 
should  unhesitatingly direct the Collector 
.to take charge, and we think that it is 
so important that if we had the power 
to do so, we should make an order at once, 
but the section prohibits us from making 
an order until his: consent has been 
previously obtained, and we are compelled, 
therefore, to suspend the decision of this 
matter until the Collector has been comuni- 
cated with. As to whether he is willing 
or not there is again controversy, the 
‘appellant asserting his willingness and the 
respondent denying it; but we postpone the 
decision of such portions of the appeal as 
relate to the property of the lunatic to 
enable the Collector to be communicated 
with without delay, and direct that the 
expression of our opinion should bs con- 
veyed to him, that it is desirable in the in- 
terest of everybody concerned and of the pro- 
perty that an order should be made directing 
him to take charge. 


The other matter is a matter which 
is really not before us at all, Ib is 
one of those matters which is cognate 
to the appeal and enables a Judge 


sometimes to do what is desirable in the 
general interest of the parties. We suggest 
to the Collector that having regard to 
the nature of the other interests involved, 
namely of опе who only recently attained his 
majority, and of four others who are purda- 
nashin ladies (one of whom is married), 
the attention of the Court of Wards should 


bs drawn to the estate with a view to 
considering whether it is not a matter 
which calls for their intervention. What- 


ever order was madein the Court below for 
the provision of funds for the maintenance of 
the lunatic, must ba maintained as regards the 
amount, and we direct that such amount per 
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month be paid by Nazar Hasan from 
the lunatic’s estate to the father-in-law for 
the maintenance of the lunatic. This allow- 
ance is only a current allowance until further 
order by the competent authority and does 
not cover, of course, any claims which the 
father-in-law may have to be reirnbursed for 
capital expenditure. We ‘think under the 
circumstances the costs of allthe proceedings 
here and in the Court below must come out 
of the estate. 
Order accordingly. 


PUNJAB CHIEF COURT. 
Fixst Crvin Appean No. 2226 or 1913. 
May 18, 1916. 

Present: —Mr, Justice Shadi Lal and 
Mr. Justice LeRossignol. 
Musammat KEW ATI AND orHERS— 
Deven Dants—AppELLANTS 
versus 
CHANDU LAL-—PLaINTIFF—RESPONDENT, 

Will—Disposing mind, what amounts to—Hindu 
Law— Maintenance, widows right to—Scale of main. 
tenance, how to be determined. 

A Will is not valid and operativo unless it is proved 
that the testator had a ‘disposing mind.’ It is not suf. 
ficient that the testator was, at the time of the execn. 
tion of the Will, able to maintain an ordinary con- 
versation and to answer familiar and easy questions, 
He must have tho ability to dispose of his proporty 
with understanding and reason, to understand his 
position, to appreciate his property, and to form a 
judgment with respect to the parties whom he chooses 
to benefit by it after his death. [p. 987, col. 1.] 

Obiter dictum.—1nu fixing the amount of maintenance 
fora Hindu widow provision must b2 made for her 
reasonable wants, namely for the purpose of charities 
and the discharge of religious obligations, in addition 
to а reasonable provision for her food, raiment, and 
lodging, having regard to the amount of the estate 
which is liable for her maintenance, her position in 
life, and tho circumstances of the family, [p. 987, 
ool. 2.] 

First appeal from the decree of the Dis- 
trict Judge, Karnal, dated the 20th August 
1913, decreeing the claim in раг“. 

Tae Hon’ble Me, Fuzi-i-Husain, for the 
Appellants. 

Mr. Beechey and Rai Sahib Lala Moti 
Sagar, for the Respondent. 


JUDGMENT.—This appeal arises ont of 
an action brought by one Chandu Lal for 
the possession of the estate held by his 
adoptive father, Naurang Mal, who died of 
plague on the 20th December 1910, ‘Fhe 
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claim was resisted mainly by his widow 
Musammat Kewati, who propounded a Will 
alleged to have been executed by the de- 
ceased on the 17th of December, three days 
before his death; the remaining defendants 
were impleaded on account of their being 
in possession of some moveable and im- 
moveable properties belonging to the estate. 
The District Judge finding against the due 
execution of the Will by Naurang Mal has 
decreed the suit in respect of the immove- 
able property, acconnt books and Rs. 1,515, 
and dismissed the rest of the claim includ- 
ing а sum of Rs. 5,000 alleged to have 
been paid by the widow fo the other de- 
fendants. 


Upon this appeal preferred hy the defend- 
ants it is admitted that the plaintiff was 
duly adopted by Naurang Mal, and the 
proposition of law is firmly established that 
an adoption once validly made cannot be 
revoked subsequently. The real matter in 
controversy between the parties relates téthe 
execution and the validity of the testament 
by the deceased Naurang Mal. We have 
heard lengthy arguments on this point, 
and examined the evidence carefully 
in the light of the comments made by 
Mr. Fazl-i-Husain, for the appellants, and 
Mr. Moti Sagar, for the respondent. We 
consider it unnecessary to deal £m extenso 
with the oral evidence, because it appears 
to us that the broad facts of the case, which 
- do not admit of any serious doubt, militate 
against the theory that the testator had a 
disposing mind. We are disposed to think 
that the document, Exhibit DA, which 
devises the whole of the estate to the widow 
in absolute ownership and disinherits the 
adopted son, was probably executed in 
Naurang Mal’s lifetime. Apart from the 
oral evidence, we have in supportof it, an 
entry as to its execution in the scribe’s 
register, This entry, which is about the 
middle of a page, is preceded and followed 
by the entries relating to documents execut- 
ed by other persons, and it is difficult to 
believe that allthese persons entered into 
& conspiracy, and forged, after Naurang 
Mal’s death, a leaf in the register in order 
to permit of an entry in respeot of the Will 
being made in the position which it now 
occupies, 

We are, however, not prepared to hold 
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that the said Will gives expression to the 
wishes of Naurang Mal, or that he was in 
his proper senses at the time of its execu- 
tion, It is undeniable that he died of 
bubonic plague on the 20th December, and 
the evidence of Lala Ram Chandar, Pleader 
of Karnal, who went from Karnal to 
Thanesar to conduct on the 16th December 
a criminal case on behalf of the deceased, 
makes it abundantly clear that Naurang 
Mal, who travelled with him in.the same 
train to Thanesar, had high fever оп’ 
that day and could notsit up. The wit- 
ness deposes that the deceased, though not 
unconscions, was notin his proper senses; 
and it appears that the Judicial Officer, 
before whom the case came up for trial, 
objected to his presence in the Court room 
on the ground that he had plague. Upon 
this unimpeachable testimony there oan be 
very little doubt that Naurang Mal was on 
that day suffering from plague in its initial 
stage, and it is common ground that he 
succumbed to it within four days. The 
testament is alleged to have been executed 
on the 17th of December, and we consider it 
unlikely that a person suffering from a 
virulent type of plague had sufficient 
mental capacity to comprehend the extent of 
his estate, and the nature of the claims of 
those whom he was excluding from all 
participation in the property. It is true 
that the deceased was displeased with his 
adopted son, but there is no evidence to 
shew that he ever expressed any intention 
of disinheriting him altogether. 


The propounder of the Will has produced 
the scribe and the attesting witnesses to 
prove that the deceased was in possession 
of his senses; but the witnesses are not at 
al disinterested, and their testimony, 
which has been discussed by the lower 
Court, does not appear to us satisfactory. 
There is not a single impartial witness of 
any status, who has come forward to depose 
to the mental condition of Naurang Mal 
on the 17th of December, or to the execu- 
tion of the Will, and it is a remarkable 
circumstance that, though the widow and 
her brothers must have known that the ` 
testament was likely to be contested by the 
plaintiff, they did not adopt the ordinary 
precaution of getting it registered by the Sub- 
Registrar, or attested by a Medical Officer, 
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The thumb-marks on the document are 
blurred, and it is doubtful whether the 
signatures at two places purporting to be 
those of the testator are really his. We 
do not wish to be positive on the point, 
but it appears to us that there is a marked 
difference in the style and the formation of 
letters between the disputed handwriting 
and the admitted signature of the de- 
ceased. 

Now, it has been held over and over again 
that “it ia not sufficient in order to make a 
Will that a man should be able to maintain 
an ordinary conversation and to answer 
familiar and easy questions. He must 
have more mind than ‘suffices for that. He 
must have what the old lawyers called a 
disposing mind; he must be able to dispose 
of his property with understanding and 
reason. This does nob mean that he should 
make what other people may think a sensible 
Will, or a reasonable Will, or a kind Will...... 
кз But he must be able to understand his 
position, he mist be able to appreciate his 
property, to form a judgment with respect 
to the parties whom he chooses to benefit 
by it after his death, and if he has capacity 
for that, it suffices.” 

Сроп а careful consideration of the’ evi- 
dence and the circumstances of the case, 
we are of opinion that the appellants .have 
failed to prove the due execution of the Will 
in the sense indicated above. This finding 
renders it unnecessary to pronounce our 
opinion upon the point whether the property 
was ancestral gua the testator and whether 
he could not consequently validly dispose of 
it without the consent of the plaintiff, who 
with the testator formed a joint Hindu 
family. 


The plaintiff, having thus removed the 
impediment in his way, is clearly entitled 
to the property held by the deceased. As 
regards the various properties mentioned 
in the plaint, we observe that the defend- 
ants disputed the plaintiff's title to house 
No. 22, which is asserted to be the sole 
property of defendant No. 2, and also to 
7-8ths share of house No. ll. Upon the 
record there is notan iota of evidence to 
prove the ownership of one party or the 
other in the disputed property. In 
reply to the appellant's prayer for a 
remand, Mr. Moti Sagar, for the respondent, 
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contends that issues Nos. 3, 4 and 5 are 
wide enough to inelude the question of 
title to all the houses, and that the appel- 
lants are not entitled to a further oppor- 
tunity for producing evidence in respect 
thereof. There can be no manner of doubt 
that both the parties were fully aware of 
what they were required to prove, and that 
they have not been prejudiced by the cryptic 
wording of the issues framed by the Dis- 
trict Judge. The plaintiff being out of 
possession, the onus clearly lies upon him 
to prove his own title, or that of his adop- 
tive father, and this he has failed to dis- 
charge. That being the case, his claim in 
respect of house No. 22 and 7-8ths share of 
house No. 11 must be dismissed on the 
short ground that there is no evidence in 
support of his title. 


As regards the question of maintenance 
and residence, there canbe no doubt, that 
under the Hindu Law Musammat Kewati is 
entitled to a suitable residence and also to 
a fixed recurring sum for her maintenance. 
The rule of law is clear that in fixing the 
amount of maintenance for a widow, provi- 
sion must be made for her reasonable wants, 
namely, for the purpose of charities and the 
discharge of religions obligations, in addi- 
tion to а reasonable provision for her food, 
raiment, and lodging, having regard to the 
amount of the estate, which is liable for her 
maintenance, her position in life, and the 
circumstancas of the family. Musammat 
Kewati as defendant in this case did not, 
however, raise any plea relating t» her main- 
tenance and residence, and no enquiry was 
consequently made on this point. It appears 
that at the time of the arguments in the lower 
Court the matter was mentioned by the 
Counsel, but the Court declined to entertain it 
at that late stage. In order to avoid further 
litigation we asked the learned Counsel on 
both sides to settle the question privately, but 
they expressed their inability to arrive at 
any satisfactory solution. The material on 
the record does not afford us any real assist- 
ance in fixing the amount of maintenance, or 
in selecting a suitable house for residence. 
In these circumstances we are constrained 
to hold that this dispute must be settled 
privately by the parties’ themselves or in a 
suit properly framed for that purpose, 

The result of the aboye discussion is that 
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we modify tbe decree so far as to omit there- 
from house No. 22 and 7-Sths share of house 
No. ll, and maintain the decision of the 
lower Court in all other respects. The 
appeal is accepted pro tanto, and the parties, 
in view ofall the circumstances of the case, 
are directed to pay their own costs throughout 
the litigation. This decree does not affect 
the widow's right of residence and main- 
tenance, which, as observed already, must be 
determined in another suit. 


Appeal accepted in part. 





MADRAS HIGH COURT. 
Seconp Ciym, Appeat No. 1857 or 1914. 
` April 11, 1916. 

Present:—Mr. Justice Seshagiri Aiyar 
and Mr. Justice Bakewell. 
MANJUNATHA CHETTY—Derenpant— 

` APPELLANT 
. versus 
APPAYA alas MANUEL SOUZA 


AND ANOTHER—-PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 47 (1)— 
Injunction to restrain eaecution and declaration of 
satisfaction of decree, suit for, maintainability of— 
Objection, when allowed. 
- Section 47, Civil Procedure Code, is a statutory 
prohibition against matters relating to the execution 


of a decree being agitated by a separate suit. [p. 9S9, 


col. 1.] 

A. suit, therefore, for a declaration that a decree 
was satisfied and for an injunction restraining the 
defendant from. executing his decree agaist the 
plaintiff is barred by seotion 47 (1), Civil Procedure 
Code. [p. 988, col. 2.7 

Deno Eundhu Nundy v. Hari Mati Dassee, 31 C. 480; 
8 O. WAN. 395, Bairagulu v. Bapanna, 15 M. 302; 2 
M. L. J. 112; 5 Ind. Dee. (N. s.) 562, followed. 

Nubo Kishen Mookerjee v. Debnath Roy Chowdhry, 
99 W, R. 194, Nujeem Mullick v. Erfam Mollah, 22 
W, R. 298 and- Sita Ram v. Mahipal, З A. 633 
A. W.N (1881) 21; 2 Ind. Dec. (x.s) 262 distin- 
guished. г 

Azizan v, Matuk Lal Sahu, 21 C. 487; 10 Ind. Dec. 
(х. s.) 922, referred to. 

It is open toa party to take objection to the 
maintainability of a suit even in second appeal, if 
jt does notinvolve the ascertainment of fresh facts, 
Cp. 985, col. 2.] 

Quxre.—Whether, where there is a special agree. 
ment not to execute, the statutory prohibition con- 
tained in the Code of Civil Procedure can be avoided? 
Lp. 989, col. 1.] 


Second аррез1 against the decree of the 
Court ‘of the. Subordinate. Judge, South 
Canara, in Appeal ` Suit No, 418 of 1913, 
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preferred against thatof the District Munsif, 


Udipi, in Original Suit No, 839 of 1912. 
Mr. K. Yegnanarayana Adiga, for the 
Appellant. Е 
Mr. В, Sitarama Row, for the Respondents, 


JUDGMENT. —This is a suit fora declara-^ 


tion that the decree obtained by the defend- 
ant against the plaintiffs in Original Suit 


No. 662 of 1907 was satisfied aud for ап. 


injunction restraining the defendant from 
executing that decree. There is a third 
prayer, which is valued at Rs. 5 and which 
runs in these terms:— Granting any other 
reliefs which are not prejudicial to the plaint- 
iffs and which the Conrb may think At, 
according to the circumstances of the case”, 
It is аі спі to see what this prayer 
means. . 

The defendant pleaded that he did’ not 
receive the money and did not agree to 
enter up satisfaction. The Munsif disbeliev- 
ed the plaintiffs’ story, but the Subordinate 
Judge has decreed the claim. 


An objection was taken by Mr. Adiga 
for the first time in this Court that the suit 
аз ` brought is not sustainable. As the 
determination of this question did not involve 
the ascertainment of any facts, we heard 
arguments on it. We are of opinion that 
the objection is well founded. The question 
raised in the suit comes ‘under clause (1) 
of section 47 of the Code of Civil Procedure 
and, therefore, a separate suit does not lie. 
The decision in Deno Bundhu Nundy v. Hari 
Mati Dassee (1) is in point, Shephard 
and Subramania Aiyar, JJ., held in Baira- 
gulu v. Bapanna (2) that а suit for declara. 
tion will not lie. The relief for injunction 
stands on the same footing. Mr. Sitarama 
Row sought to distinguish these cases on 
the ground that there is a claim for 
-damages in this suit and referred us to 
the curiously worded third prayer in the 
plaint. In the first place, the prayer is not 
one claiming damages for breach of the 
agreement to certify. In the second place, 
the plaintiffs have suffered no damage 
yet. 

The learned Vakil’s main contention was 


that as it has-been held that a suit for 
(1) 31 O. 480; 8 C. W. N. 396. -. 
(2) 15 M, 302; 2 M, L, 7. 119; B Ind. Deo, (м.в.) 562, 
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damages for breach of the covenant to 
enter up satisfaction will lie, a suit for 
declaration and injunction is also entertain- 
able. We do not think there isany analogy 
between the two cases. Section 47 is a 
statutory prohibition against matters relating 
to the execution of a decree being agitated 
bya separate suit. Reliance was placed on 
Nubo Kishen Mcokerjee v. Debnath Roy 
Chowdhry (3) and Nujeem Mullick у. Erfan 
Mollah (4) for the position that suits 
like the present can be instituted. Both 
‘the decisions, as pointed out by Mr. Justice 
Macpherson in Azizan v. Matuk Lal Sahu 
(5), ignored the prohibition contained in 
section 11 of Act XXIII of 1861 against a 
Separate suit and cannot be regarded as 
good law. Moreover, in these cases there 
was а special agreement not to execute the 
decree. There is no such agreement in this 
ease. The case of Sita Ram v. Muhipal (6) 
proceeds on the grouud that a suit for the 
specific performance of an agreement not ‘to 
execute is not affected by section 244 of the 
old Code, It is not necessary to decide 
whether if there was a special agreement not 
to execute, the statutory prohibition con- 
tained in the Code of Civil Procedure can 
be avoided, In the present case, the plaint 
does not aver that there was such an agree- 
ment. ' 

We must reverse the decree of tha Sub- 
ordinate Judge and restore that of the 
District Munsif. As the point on which we 
have decided the case was not raised in the 
Courts below, each party will bear his own 
costs throughout. 


Appeal allowed; Suit dismissed. 
Y.R.P. 


(3) 22 W. R, 194. 

(4) 22 W. R. 298. 

(5) 21 O. 487; 10 Ind. Dee, (s. s.) 922, 

(6) З А. 533; A. W, N. (1581) 21; 2 Ind. Doo. 
(N. в.) 282, 
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ALLAHABAD HIGH COURT. 
SgcoNp CIVIL APPEAL No. 1892 or 1914. 
March 24, 1916. 
Present;— Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MANNU LAL AND AFTER HIS DEATH JHUNNI 
LAL AND OTRERS— DEFENDANT3— 
APPELLANTS 
76757105 
Sri Thakur RADHA KISHENJI Maharaj, 
THROUGH ITS MANAGER NARATN DAS 
AND: OTHERS—— PLAINTIFFS AND OTHER 


DEFENDANTS— RESPONDENTS. 
Transfer’ of Property Act (IV of 1832), s. 123, 
applicability of—Religious gifts—Registration, necessity 
0 


ноа 128 of the Transfer of Property Act 
applies to religious gifts and, therefore, in the absence 
of a registered deed of gift a dedication to a thakur 
is invalid. 

Second appeal from the decision of the. 
Additional District Judge, | Cawnpore, 
dated the 12th September 1914. 

The Hon'ble Dr. Tej Bahadur Sapru and 
Mr. Gulzari Lal, for the Appellant. 

Messrs. В, E. O'Conor and S. R. Dar, for 
the Hespondents. ] 

JUDGMENT.—This appeal arises out of a 
suit in which the plaintiffs claimed that a 
security-bond executed by one Maiku was null 
and void against them. The suit is brought 
in the namesof Sri Thakur Radha Krishna and 
Narain Das. Narain Das, Maiku and Gur 
Prasad were brothers, . The allegation in the 
plaint is that the three brothers were joint 
and that they dedicated a house (one-third of 
which Maiku hypothecated). The Court of 
first instance held that the alleged dedica- 
tion was never made. The lower Appellate 
Court held that there was a dedication. We 
doubt very much that there ever was a dedi. 
cation. It looks very much as if dedication 
was alleged merely with the object of 
defrauding the creditors of Maiku, However, 
the finding of the Additional District Judge, 
so far as it is a finding of fact, is binding on 
us in second appeal. The only question we 
have to decide is whether in the absence of a 
registered deed of gift the alleged dedication 
is valid. In our opinion the provisions-of sec- 
tion 123 apply to religious gifts. We allow 
the appeal, seb aside the decree of the lower . 
Appellate Court and restore the decree of the 
Court of first instance with costs in all 
Courts, including fees on the higher scale, 
| Appeal allowed, 
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CALOUTTA HIGH COURT. 
INSOLVENGY JURISDICTION. 
No. 194 or 1911*. 
June 27, 1916. 
Present: —Mr. Justice Greaves. 
In re KISSORY MOHAN ROY SHAHA — 
INSOLVENT. 

' Presidency Towns Insolvency Act (III of 1909), s. 36 
(1), application under, if maybe made ex parte— 
Calcutta High Court Insolvency Rules, rr. 17, 18, 19, 80. 
Applications under section 36 (1) of the Presi- 
- dency Towns Insolvency Act for examination of 
persons thereunder are intended to be made ex parte 
under the rules framed by the Calcutta High Court 

under section 112 of the Aot. [p. 991, col. 1.] 

То such applications rule 80 applies and not rules 
17,18 and 19, and thisview is supported by the 
English Bankruptcy Act (1914), 4 &5 George V, 
Ch. 59, and the rules thereunder. [p. 991, col. 1.] 

FACTS.—On the 26th April 1916, Bal- 
kissen Bagri, a creditor of the'insolvent, 
obtained from the Registrar an ex parte order 
under section 36 of the Presidency Towns 
Insolveney Act for the examination of one 
LachmiChand Karnowat. Thisapplication was 
made on behalf of Lachmi Chand Karnowat 
on the ground that such orders could not be 
made ex parte but must be on notice. 


Mr. Langford James (with him Mr. В. К. 
Ghose), for Lachmi Chand.—This is an 
application to set aside the order made 
ел parte under section 33 of the In- 
solvency Act. Refers to Insolvency rules 
17 and 18. 


Mr. N. Sarkar (with him Mr. &. C. Bose), 
for Balkissen Bagri.—It has been settled 
practice to make this sori of order ez 
parte. Refers to Insolvency rule 30. 

Mr. James in reply. 


JUDGMENT,—This is an application 
made on behalf of one Lachmi Chand Karno- 
wat to set aside an order made on the 26th 
April 1916 by the Registrar for his examina- 
tion under section 36 of the Presidency Towns 
Insolvency Act. The order was obtained 
ex parte at the instance ofone Balkishen 
Bagri, a creditor of the Insolvent It was 
made on the petition of Balkishen Bagri 
filed on the L5th April 1916, and the petition 
` alleges that Balkishen Bagri filed an affidavit 
in proof of his claim, and I understand from 
the petition that the Official Assignee admit- 





*The head-note, facts and arguments have been 
borrowed. from the О, W, N, with permission,—Ed, 
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ted the proof by a letter, dated the 31st July 
1915, addressed to Balkishen's attorney. The 
ground upon which the applicant seeks to set 
aside the order is, that it was made ex parte. 

Section 36 (1) of the Presidency Towns 
Insolvency Act provides that the Court may, 
on the application of the Official Assignee or 
of any creditor who has proved his debt, at any 
time after an order of adjudication has been 
made, summon before it,in such manner as 
may be prescribed, the insolvent or any person 
known or suspected to have in his possession - 
any property belonging tothe insolvent or 
supposed to be indebted to the insolvent or 
any person whom the Court may deem 
capable of giving information respecting the 
insolvent, his dealings or property, and that 
the Court may require any such person to 
produce any documents in his custody or 
power relating to the insolvent, his dealings 
or property. 

Rule 17 of the rules made under the Act 
provides that every application to the Court 
(unless otherwise provided by these rules, or 
the Court shall in any particular ease other- 
wise direct) shall be made by motion support- 
ed by affidavit. 


Rule 18 provides that where any party other 
than the applicant is affected by the motion, 
no order shall be made unless upon the con- 
sent of such party duly shown to the Court 
or upon proof that notice of the imtended 
motion and a copy of the affidavit in support 
thereof have been duly served upon such 
party, but the rule contains a proviso that 
the Court may make an ex parte order if 
delay would entail serious mischief. 

If these rules govern applications under 
section 86 of the Act, then the ex parte 
order was clearly wrong unless the Registrar 
thought that any delay would entail serious 
mischief. 

But I was referred to another rule by 
Counsel who opposed the application, that is to 
say to rule 30, which is as follows: “Every 
application to the Coürt under section 33 of 
the Act shall be in writing and shall state 
shortly the grounds upon which ihe applica- 
tion is made.” This rule to my mind clearly 
contemplates a procedure other than that 
Jaid down under rules 18 and 19 and it 
contains no provision for service of the ap- 
plication upon the person sought to be 
examined, such as is contained in rule 19, 
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inference to 
that applications 


Under these circumstances the 
my mind is irresistible, 
under section 36 are intended to be made 
ew parte and that this is the manner 
prescribed by the rules framed under section 
“112 of the Act. 

І am fortified in this view by а reference 
to the English Bankruptcy Act of 1914, 4 
& 5 George V, Chapter 59. The section 
of that Act which corresponds to section 36 
is section 25, the wording is almost 
. identical, except that the section of the 
English ‘Act does not contain the words “in 
such manuer as may be prescribed.” Rules 
26 and 27 of the English Act are identical 
with rules 17 and 18 of the Presidency Towns 
Insolvency Act, and rule 74 of the English 
‚ Act is identical with rule 30 of that Act. 

Form 144 of the Forms under the English 
Act is a form of summons under section 25 
of that -Act, see Williams Bankruptcy 
Practice, 11th Edition, page 645, to attend for 
examination and a perusal of that form to 
my mind indicates that this is the first 
notification to the person to be examined and 
that he has had no previous notice. of motion 
served upon him at the time of the applica- 
tion for leave to examine him, and, that is to 
say, that the order for his examination was 
made ez parte. The application is dismissed 
with eosts. 

Application dismissed. 


Babu Jotendra Nath Mutter, Attorney, 
for the Applicant. 
Babu Subedh Chandra Mitter, Attorney, 


for Bal ААВВ Bagri. 





ALLAHABAD HIGH COURT. 
Seconp Оту, APPEAL No. 1930 or 1914. 
April 26, 1916. 

Present; — Mr; Justice Lindsay. 
KISHEN DAYAL PANDE—Puaintirr— 
APPELLANT 


versus 
CHANDER DEO PANDE AND ANOTHER 


—-DEFENDANTS— RESPONDENTS, 

Construction of document—Sale —Martgage—Stipula- 
tion for repurchase, effect of —Intention. 

A mere stipulation for repurchase will not convert 
a sale into a mortgage and if nothing more is made 
to appear than that a sale has been made with a 
contemporaneous agreement by the purchaser to 
let the vendor have the property back ona refund 
of the price, the transaction must take effect as a 
sale, [р. 992, col, 1.] 
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Every mortgage imports a debt and in order to 
hold that a transaction of this character amounts 
to no more than a mortgage, there must be something 
to show an intention to treat the property as security 
for the payment ofa debt. ip. 992, col. 1 

Second appeal from the decision of the 
District Judge, Azamgarh, dated the 16th 
September 1914. 

Dr. S. N. Sen, for the Appellant. 

Mr, Jang Bahadur Lal, for the Respondents, 


JUDGMENT.—The svit out of which 
this appeal has sprung was one for 
redemption, and the sole question for 


determination, here is whether the parties 
stood in the relation of mortgagor and 
mortgagee so as to entitle the plaintif 
to maintain the suit. 

The facts are that ón the 16th 
September 1867 Ajodhia Pande, the father 
of. the plaintiff-appellant, executed a sale. 
deed conveying the property in suit to 
Biseshar Pande who is now represented 
by the defendants. In this document 
which is described by the executant as a 
deed of absolute sale (bat la kalami), it 
was stated that the vendor being in need 
of money had sold the property for а sum 
of Rs. 400. It was further recited that 
the purchase-money has been received and 
that the vendee had been put in posses- 
sion, On the same date a second docu- 
ment, viz, an agreement Gararnama) was 
executed by the purchaser ‘in favour of 
the vendor. After referring to the sale 
which had taken place, this deed went on 
to say that if at any time the vendor 
should pay the entire amount .of the 
purchase-money in a lump sum, the vendee 
would without making any objection 
surrender the property to him, One 
condition was insisted on by the purchaser, 
namely, that the money which was to be 
repaid was to come out of the vendor's 
own pocket, it was not to be raised on 
loan or by making any hypotheeation or 
transfer of the property. 


The Court of first instance came to the 
conclusion that the execution of these two 
deeds represented a transaction of mort- 
gage by conditional sale, and gave the 
plaintiff a decree for redemption. The 
Munsif was led to this finding principally 
by reason of the fact that the agreement 
fixed no period for the repayment to the 
purchaser of the purchase-money. 


` would rather 
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In appeal the learned District Judge 
found that the transaction between the 
parties was one of sale with an agreement 
for re-purchase. The Judge was of opinion 
that there was nothing to indicate the 
existence of any debt which it was the 
intention of the purchaser to secure by 
taking the conveyance. Accordingly he 
reversed the order of the first Court and 
dismissed the suit. The- argument here is 
that -on a true construstion of both these 
documents the transaction amounted only to 
a mortgage. 

I am unable to accept the contention and 
hold that the order of the Court below is 
correct. 

A number of authorities have been quoted 
both here and in the Courts below, but each 
ease of this kind must be decided on its 
own facts. It is settled law that a mere 
stipulation for Yepurchase will not convert 
a sale into a mortgage and if nothing 
more is made to appear than that a sale 
has been made with ‘а contemporaneous 
agreement by the purchaser to let the 


vendor have the property back оп а refund - 


of. the price, the transaction must take 
effect as a sale. Every mortgage imports 
a debt and in order to hold that a 
transaction of this character amounts to 
no more than a mortgage, there must be 
something to show an intention to treat 
the property as security for the payment 
of a debt. I can find nothing’ in the 
language of the two documents which 
affords evidence of any such intention. It 
does not appear that the vendor Ajcdhia 
was in debt to his purchaser: all that is 
said in the sale-deed is that he wanted 
money and was, therefore, selling his pro- 
perty, and again we have the fact that 
the deed declares the transaction tó be an 
out and out sale. As for the agreement 
it cannot be said to show that the 
purchaser, Biseshar, regarded the property 
merely as security. On the contrary it 
appear from the condition 
which he made that he regarded the pro- 
perty as his own, for he refused to accept 
payment of the money in case Ajodhia 
attempted to raise it by any dealing with 
the property, in other words, he refused 
to recognise any further right on the part 
of Ajodhia to deal with the property as 
his own. : 
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The transaction was, in. my opinion, а 
sale and not a mortgage. 

This is the only point raised on. behalf 
of the appellant and it is decided against 
him. 

The second ground in the memorandum 
of appeal was not pressed. The suit was 
a suit for redemption and as it is found 
there is no mortgage ib was bound to. 
fail. The appeal is dismissed with costs, 
including fees in this Court on the higher 
reale. 


St Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Seconp Отт. Apegar No. 351 or 1914. 
September 4, 1916. 
Present:—Sir Charles Fox, Kr, Chief Judge, 
and Mr. Justice Twomey. 

MA PYU AND OTHERS—DEFENDANTS— 
` APPELLANTS 
versus 
V. R. N. E. CHETTY TIRM—PLAINTIRES 

— RESPONDENTS. 
Mortgage—Subrogation —Paying off prior mortgage 
with borrowed money — Lender's lien. 
The mere fact that money borrowed bya debtor 
is used to, pay off a prior mortgage does not entitle 
the.lender to tho benefit of the discharged security. 


Mr. Chari, for the Appellants. 
Mr. Burjorjee, for the Respondents. 


JUDGMENT. 


Fox, C. J.— The suit commenced in 1908 
and has been dealt with at different 
times by no less than five District Judges; 
appeals from decrees in it have been dealt 
with by two Divsional Judges. 16 is not 
surprising that considerable -confusion bas 
arisen. 

The suit was to enforce a mortgage of 
immoveable property made in favour of the 
plaintiffs by the lst defendant Ko Maung 
and his wife Ma Shin. "Phe latter had died 
and her children were grouped together as 
the 2nd defendants. Ko Po Kyun-and Ma. 
Pyu (husband and wife) were grouped as the 
9rd defendants, and Ko Pan Nyo and his 
wife Ma Gyi were grouped as the 4th-defend- 


, ants. 
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Ko Po Kyun and Ma Gyi died: their 
legal representatives were substituted for 
them. The appeals: are by 3rd and 4th groups 
of the-defendants, who were not parties to the 
.mortgage. 

The relief claimed against them was in 
effect a declaration that the mortgage 
sued on was binding on them, or in the alter- 
native a declaration that а lien on the land 
which, the plaintiffs alleged, Ko Maung and 
Ma Shin had obtained by paying offa previous 


` mortgage made by the 3rd group of defend- 


` 


ants,enured to the benefit of the plaintiffs. 
Relief consequential on these declarations was 
also asked for. 

16 would appear that 148 odd acres of land 
were inherited by Ma Pyu (or Ma Pyu U) 
and her brother Po Bu (or Mo Bu). 


In 1891 Po Bu ani Po Kyun (husband of 
Ma Pya) mortgaged thisland to Kya Win and 
Ma Pu for Rs. 1,465. The document as drawn 
up contemplated that Ma Pyu should sign 
it, but it does not bear her signature. It was 
registered on Po Kyun admitting execution 
for himself and his wife. 


In 1898 Po Kyun alone executed a 
mortgage of 79 odd. acres of land to Ko 
Maung and Ma- Shin for Rs. 800. This 
land was apparently Ma  Pyu's share 
of the 148 odd acres inherited by her and 
her brother. 


The plaintiffs’ case was that at the request ` 


. of Po Kyun and Ma Pyu the Rs. 800 had 


been paid by Ko Maung and Ma Shinto Kya 
Win and Ma Pu to discharge the mortgage 
they held on the land. 


Later on in 1898 or 1899 a report was 
made to the thugyz that the owners of the 79 
odd acres (Po Kyunand Ma Pyu U) transfer- 
red their rights to the land to Ko Maung and 
Ma Shin outright for Rs. 1,270 due by. them. 

In 1905 Ko Maung and Ma Shin executed 
the mortgage sued on. 


In 1966 Ma Pyu brought a suit against her 
husband Po Kyun and Ko Maung and Ma 
Shin for a declaration that her husband’s 
transfer of the land to the two last named 
was null and void and for possession of the 
land. Ma Pyu succeeded in appeal in that 
suit, and obtained a decree for possession 
in 1907. 

In 1908 she sold the land to the 4th group 

of defendants. 
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The plaintiffs! case was that at the time 
the mortgage to them was made Ko Maung 
and Ma Shin were the owners of the property. 
This involved the assertion that Ma Pyu 
had in fact transferred the property to Ko 
Maung and Ma Shin, ог that she was bound 
by her husband's transfer of it to them 

The plaintiffs sought to make their case in 
this respect clearer by presenting an amended 
plaint, in which they alleged that both Po 
Kyun and Ma Pyn had reported their verbal 
sale of the land to Ko Maung and Ma 
Shin, and had it transferred to the names of 
the latter in Revenue Register No. IX. It had 
been found in the 1906 suit that Ma Pyu 
was not present when the report was made, 
and that she had not consented to either 
the sale or the mortgage to Ko Maung and 
Ma, Shin. 

The alternative case of the plaintiffs 
was that in the event of the Court finding 
that Ma Pyu was the owner of the land 
when the mortgage to them. by Ko Maung 
and Ma Shin was made, the last named 
had by paying at Po Kyun’s and Ma Pyu’s 
request the amount due on the mortgage 
to Kya Win and Ma Pu obtained a Пеп 
on the land for Rs. 800 the amount paid 
and interest on that sum at 4 per cent. per 
mensem, which is the rate of interest in the 
mortgage to Kya Win and Ma Pu. 


The plaintiffs asked to amend their 
plaint: this was after Ma Pyu and the 
4th defendant had filed an additional written 
statement in which they submitted that the 
suit was bad for multifariousness, and that 
they were not necessary parties to it. 
Presumably what was meant was that they 
had been improperly made parties to the 
suit as they were not parties to the mort- 
gage sued on, and that they claimed the 
land by a title paramount to that of the 
mortgagors. 

Ia an order dated the 29th October 1909 
District Judge No. 1 refused the applica- 
tion to amend the plaint. 

When the case came before Judge No.2 
he fixed as a preliminary issue—Are the 
defendants Nos. 3 (b), 4 (a) and 4 (b) 
necessary parties to the suit in view of 
the fact that they claim title paramount 
to that of the plaintiffs’ mortgagors? 

He decided this issne in favour of Ma 


‚ Pyu and the 4th defendants and ordered 


#' 
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that their names should be struck out from 
the suit. ` He followed the rule that a mort- 
gagee plaintiff cannot be allowed so to 
frame a suit on his mortgage as to draw 
into controversy the title of a 38rd party 
who is: in no way connected with the 
mortgage and who had set up a title 
paramount to that of the mortigue and 
mortgagee. 

There is on the record a formal dios 
in terms of the above order, but the names 
of Ma Pyu, Pan Nyo and Ma Gyi were 
not struck out of the plaint and they are 
in the final decree, dated the lst September 
1910, made liable for the &mount due on 
the. mortgage. It was obviously only intended 
to make the 186 and the 2nd group of defend- 
anta liable. Sucha mistake should not have 
been made. 

The plaintiffs appealed against the decree 
ordering the names of Ma Pyu, Pan Nyo 
and Ma Gyi to be struck out. This appeal 
was heard by Divisional Judge No.1, who 
as District Judge No. 3 had signed the 
formal deeree. The appeal was against the 
order of District Judge No. 2 but the grounds 
included objections: to the order of District 
Judge No. 1 refusing leave to amend the 
plaint. In his judgment on this appeal the 
Divisional Judge agreed with the District 
Judge No. 2 in holding. that Ma Pyu and 
the 4th defendants had seb up a title 
paramount and adverse to the mortgagors, 
and that, the plaintiff, mortgagee could not 
be allowed so to frame his suit as to 
draw into controversy the title of a third 
party who was in no way connected with 
the mortgage and had set up a title para- 
mount to that of the mortgagor and mort- 
gagee. 

The effect of this decision was that the 
plaintiff could not be allowed in the suit 
to show or try to show that Ma Pyu was 
not the owner of the land at the time the 


mortgage sued on was made, or to show ог. 


try to show that the 4th defendants were 
not the owners of the land at the time of 
the suit. 

The Divisional Judge, however, went on 
to say: “The question, therefore, is, can they 
be made parties to the suit for sale on 
the mortgage on the allegation that a prior 
mortgage by Ma Руп U to Kya Win was 
paid off with money borrowed from Ko 
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Maung and Ма Shin, and that, therefore, 
the plaintiffs are entitled to a charge on the 
property to the extent of that amount", 

Further on he says: "after careful con- 
sideration the only conclusion to which I ean 
come is that the plaintiffs were entitled to 
have the question of this lien settled in the 
mor(gage suit, and that, therefore, defendants 
Nos. 8 (a) and 4 (a) ава 4 (5) were necessary 
parties to the suit”, 

Instead of fixing appropriate issues оп 
what he considered could be gone into, he 
set aside the order refusing to allow’ the 
plaint to be amended and the decree in so 
far as it dismissed the suit as against the 
8rd and 4th groups ‘of defendants, . and 
directed the District Court to allow ап 
amended plaint and proceed with the trial 
of the suit as against the defendants in ` 
question from that point. š 


His decision was notappealed against and 
consequently what he decided in connection 
with Ma Pyu’s and thei4th defendant's claim 
to a paramount title became final, and could 
not again be.re-opened in the suit. І 


The сазе ћеп сате before District Judge 
No. 4. He fixed issues: and recorded’. some 
of the evidence. The issués fixed were many, 
and included questions as to whether Ma Pyu 
had sold the land to Ko Maung.and Ма: їп, 
and whether sHe consented to and ratified. her 
husband's sale: The case was in а decidedly 
confused tangle when District Judge Ro. 5 
had to come to a decision. He recognized 
that, the effect of the Divisional Court's 
judgment was to confine the plaintiffs to 
proving their alleged lien for Rs. 800 
and interest. 

A new line, however, was started by this 
District Judge in the following words:— 

“On the other hand in order to prove 
the said lien it may be necessary to adduce 
evidence to the effect that Ma Pyu was a 
consenting party to the sale to Ko Maung, 
as showing that she knew the money was 


-to be used to pay off the previous mort- 


gage." 


This was very much off the track: no 
one alleged that the consideration for the 
sale to Ko Maung and Ma Shin was used 
to pay off the mortgage to Kya, Win and 
his wife. What was alleged was that the 
Rs, 800 borrowed from Ko Maung and Ma 
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Shin had been used to pay off that mort- 
"gage. 

On the view which he took District 
-Judge No. 5 dealt with all the issues 
fixed, and amongst other things held that 
Ma Pyu had either sold the land to 
Ko Maung and Ma Shin, ог that 
she “had such knowledge and consent or 
approval of the transaction as amounted to 
ratification” of her husband’s sale of it. 

However, later on he says that the 

erux of the whole case lay in the 7th 
issue, which was— Did the Ist defendant 
and Ma Shin discharge the prior mortgage 
(if апу) in favour of Kya Win at the request 
of the defendants Nos. 3 (a) and 3 (b) in or 
about 1898? 
. He set out the evidence in connec- 
lion: with this. It consisted of a state- 
ment of Ko Maung that Po Nyan and Ma 
Pyu had told him that the Rs. 800 
which they borrowed from’ him was to 
pay off Kya Win, and anadmission by Pan 
Nyo that Po Kyun had told bim that he had 
paid off the mortgage with money borrowed 
from Po Maung by Ма Pyu. In view of 
there being no rebuiting evidence he held 
that there was a lien on the property to 
the extent of Rs. 800 and that Ma Pyu was 
a consenting party to that lien. The 
issue itself was not directly answered. 


Later on in the judgment he referred to 
the following passage in the work of a 
learned author on the law of mortgage, 
the mere fact that the money borrowed 
by the debtor is used to pay off a prior 
mortgage does not entitle the lender to the 
benefit of the discharged security”, but he 
felt himself bound by the decision of the 
Appellate Court, and thought that the 
lien which it had spoken of was the actual 
mortgage by Po Kyun to Ko Maung. 


In the result he signed a decree declaring 
that there was due to the plaintiffs by the 
defendants Ма Pyu, Pan Nyo and the legal re- 
presentatives of Ma Gyi Rs. 800 principal and 
“Rs. 3,187-8-0 interest from the 31st March 
1898, which is the date of Po Nyun’s mortgage 

. to Ko Maung and Ma Shin! 


The extraordinary features of the case 
were not to end with this, 

An appeal was preferred by Ma Pyn, Pan 
Nyo and the representatives of Ma Gyi. 
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The Divisional Judge who heard this 
appeal had as District Judge No. 2 dismissed 
the suit as against the appellants. 

It is not surprising that he did not 
fully appreciate his predecessor’s finding 
and the result of it, and he thought that 
the whole matter dealt with in the suit of 
1906 might still be regarded as es integra. 
He further could not understand why a 
decree should have been given for only 
the amount with interest due on the mort- 
gage to Ko Maung and Ma Shin in 1898. 
It appeared to him that there was no need 
to consider the’ alleged lien which the 
plaintiffs suggested had arisen in favour of 
Ko -Maung and Ma Shin, and be said that 
if the plaintiffs’ claim as against the mort» 
gaged property rested merely on the basis of 
the lien he would have held that the 
plaintiffs had entirely failed to establish their 
case. 

Forgetful of the extraordinary ground on 


-which District Judge No. 5 had gone into the 


question of whether Ma Pyu was bound by the 
mortgage and subsequent sale of the land 
to Ko Maung and Ma Shin, he thought the 
question he had to decide was whether the 
lower Court's finding was justified by the 
evidence. 

He dealt with the evidence and referred to 
some document which he saidjhad unfortunate- 
ly not been brought on the record, and 
eventually confirmed the lower Court's 
finding that the sale of:the land to Ko 
Maung and Ma Shin was binding оп Ma 
Pyu, Pan Nyo and Ма Gyi. He ended 
up by giving the plaintiffs a preliminary 
mortgage-decree for the principal Rs. 2,000 
and interest due to them on Ко Maung 
and Ma Shin's mortgage, quite regardless 
of the fact that the plaintiffs had not appealed 
against or filed any cross-objeetion against 
the District Court’s decree for Rs. 800 princi- 
pal only in respect of the lien which the 
plaintiffs set пр! 


Divisional Judge No. 1 had expressly 
agreed with his decision as District Judge 
that Ma Pyu’s and the 4th defendant’s 
claim by paramount title could not be gone 
into in the suit as framed. It was not open 
to him to re-open the question. 

The case should have been determined on 
the ground that the mere fact that the 
money borrowed by a debtor is used to 
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pay off a prior mortgage does not entitle the 
lender to the benefit of the discharged 
security, and that on the evidence Ko Maung 
and Ma Shin had obtained no lien on 
ihe land even if the money borrowed from 
them had been used to pay off the mortgage 
to Kya Win and Ma Pu. 

The decree of the Divisional Court dated 
the 12th day of September 1914 and the 
decree of the District Court dated the 1st 
day of September 1913 are set aside. 

The decree of the District Court, dated the 
15th August 1910, directing that the names of 
Ma Pyu, Ko Pan Nyo апӣ:Ма Gyi be struck 
out as defendants from the suit is restored. 
The decree of the District Court, dated thelst 
‘September 1910, remains in force as against 
‘Ko Maung and the legal representatives 

‘of Ma Shin, but it must be altered so as to 
bring it in conformity with the judgment, 
that is to say, the only defendants made liable 
must be mentioned, These defendants are 
Ko Maung and the 2nd groups of defendants. 

The plaintiffs must pay the costs of Ma 
Pyu, Pan Nyo and Ma Gyi in all the Courts. 

Twomey, J.—I concur. | 

Appeal accepted, 


ALLAHABAD HIGH COURT. 
Seconp Сіз Appeat No, 1846 or 1914, 
` October 23, 1916, 
Present:—My. Justice Walsh and 
Mr. Justice Stuart. 
“NASIR ALI—PLAINTIFF— APPELLANT 
versus 
KHER CHAND alias KHEM 


— Derenpant— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100— 
Appeal, second—l'indings of fact, when reviewed-- 
Mixed question of law and fact—Negotiable Instru- 
ments Act (XXVI of 1881), ss. 32, 37, 44— Negotiable 
instrument—Liability of maker ‘and acceptor, prin- 
ciples governing—Burden of proof—Promissory note, 
execution of, without knowledge] and in absence of 
payee to enable third party to raise money—Part 
consideration, receipt of. 

Where findings of fact are set out in detail and 
are then summarised in the statement of an 
affirmative proposition, the affirmative proposition, 
if not entirely а finding of law, is a mixed 
finding of fact and law, andif the conclusion is one 
which could not be arrived at upon the findings of 
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fact upon which it is based without a misdirection in 
law, i canbe reviewed in second appeal. [p. 997, 
col. 2. 

The liability of a maker or acceptor of a negotiable 
instrument is governed by the following principles:— 

First, the moment it is admitted that the maker 
of a note or acceptor of a bill made or accepted it, 
the onus is upon him to get rid of his liability. It 
is not for the plaintiff, unless heis charged with 
fraud and some prima facie case is made against 
him, to explain the circumstances at all; and secondly, 
except under peculiar circumstances, the proof of 
which lies upon the defendant, a man who?signs a 
billis presumed to be liable for the whole amount 


appearing on the face of the document, [p. 997, 
cols. 1 &2.] 
Where a promissory note is executed, in the 


absence aud without the knowledge of the payee, to 
help a friend of the maker to raise money on it 
and money is subsequently advanced on such instru- 
ment to a third party, the promissory note must 
be decmed to have been executed for consideration. 
fp. 998, ool. 1.] 

Where a lesser amount than is shown in the 
promissory note is subsequently advanced by the 
payee, the liability of the maker is, under section 
44 of the Negotiable Instruments Act, proportionately 
reduced. [p. 998, col. 2.] 


Second appeal from the decision of the 


Districts Judge, Meerut, dated the 2nd 
September 1914. ; 
‘Messrs. J. M. Banerji, L M. Banerji 


and Janaki Prasada (for 
Dayal), for the Appellant. 
Mr. 5. D. Sinha, for the Respondent, 


JUDGMENT. 

Warsa, J.— This is an unsavoury case and 
it is difficult to вау, and both the Courts 
below have differed on the point, as to 
which of these men is the worse scamp. 
They are all much of a muchness from 
what we have seen, but: the case must 
be determined according to law. The suit 
is brought by the plaintiff for a sum of 
Rs, 1,920.6.0 consisting of Rs. 1,123 principal 
and Rs. 797-6-0 interest alleged to be due upon 
a promissory note executed by the defendant 
on the 4th of September 1910 payable at 
three months’ date. The case was originally 
tried by the Subordinate ‘Judge, who did 
not consider the evidence of the defendant’s 
witnesses reliable and who accepted the 
evidence of one Bhure Sirgh, and finding, 
I think correctly, that the onus lay on the 
defendant and that he had failed to dis- 
charge it, gave judgment to the plaintiff 
for the full amount. An appeal was brought 
to the District Judge, the result of which 
has been to throw the case into a lament» 


Mr. Parmeshwar 
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able state of confusion. In the first judg- 
ment he treated as the issue whether, the 
promissory note was executed for cash con- 
sideration which passed to the defendant 
himself, or as a meansof enabling Bhure 
Singh to raise money. The execution by 
the defendant, be it observed, has never been 
disputed, and the defendant’s case is that 
he does not know the plaintiff and, there- 
fore, it stands admitted at the threshhold 
of the case that the defendant executed a 
promissory note for Rs, 1,100 odd in favour 
of a man he did not know andhad never 
seen. The only possible explanation of such 
conduct is the explanation which the de- 
fendant has given from the first and which 
I will refer to in & moment. The learned 
District Judge found that the promissory 
note was executed by the defendant as 
a means to enable Bhure Singh to raise 


money, and upon that finding gave judg- 


ment for the defendant. An appeal was 
then brought to this Court, which was 
heard by my brother Mr, Justice Sundar 
Lal as he then was and myself, aud the 
only question upon which we had any 
doubt was as to whether the Judge meant 


to find that no money had in fact been 


raised and that there had been a total 
failure of consideration. The judgment was 


not clear and we thought it, on the whole, 


with some hesitation better to send it back 
to clear up the difficulty. The, result is 
to throw a fresh cloud of mystery over the 


whole facts of the case. The specific issues: 
upon ` which findings are sought were 
these: :— 

(1) whether the promissory note іп 


question was executed for consideration; 
(2) whether the amount was received by 
Bhure Singh or by-the defendant. 


. Now in dealing with negotiable instruments. 


there are two principles to be borne in 
mind which are. apb to be overlooked. 
First, the moment it is admitted that the 
maker of a note or acceptor of a bill made 
or accepted it, the onus is upon him to 
get rid of his liability. It is not for the 
plaintiff, unless he is charged with fraud 
and zome prima facie case is made against 
him, to explain the circumstances at all; 
and secondly, except under peculiar circum- 
stances, the proof of which lies upon the 
defendánt; a man who signs a bill is pre- 
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sumel to ba liable for the whole amount 
appearing on the face of the document. 
Now the answers to the issues are in these 
terms :— 

For the above reasons I find : 


(1) that the promissory note in question 
was executed for no consideration; 


(2) that the amount was not received by 
Bhure Singh nor by the defendant," 

Now if these are really findings of fact 
this Court is unable to interfere with them, 
aud if the findings had commeneed with 
the numeral one, &nd ended with the 
sentence I have just read, there would 
have been some difficulty in getting bahind 


‘them, but the learned Judge states that 


his findings are conclusions from tha 
reasons which he sets out at length ina 
very long judgment, and the reasons are 
in fact findings of fact, and, of course, it 
is elementary that where findings of fact 
are seb out in detail and ara then 
summarised in the statement of an affirmative 
proposition, the affirmative proposition, if 
not entirely a finding of law, is a mixed 
finding of fact and law, and if the conela- 
sion is one which could not be arrived 
at upon the findings of fact upon which 
it is based without a misdirection in law, 
it can be reviewed. Now in order that 
there should ba no mistake, we think it 
better to set ont the exact language of 
the material finding. "Iam satisfied”, says 
the learned Judge, “that Bhure Singh, 
being pressed for money to liquidate losses 
incurred in grain gambling and not 
wishing to tell his brother Choudhri Jiraj 
Singh, induced Kehar Chand with whom 
he had dealings for many years to execute 
the promissory note in suit in the name 
of Nasir Ali, a friend of Bhure Singh’s 
unknown to Kehar Chand and not present 
at the time when the promissory note was 
written. Bhure Singh afterwards gave this 
promissory note . to his friend Nasir Ali 
and realised for ib some money, possibly 
Rs. 450, for payment to his brokers. It 
eaunoh be said, however, what money Bhure 
Singh received from Nasir Ali.” So far 
as the amount is concerned, it will be 
necessary бо refer to that later on, but 
it reads as though Rs. 450 had been 
raised, and that it may have been more, 
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but the important part of that finding is 
that it is a clear finding of fact to the 
same effect as that relied upon by the 
defendant in his written statement in 
paragraphs 9 and 10, and be it observed, 
to : precisely the same effect as found by 
the learned District Judge in his first 
judgment, namely, that the promissory note 
was -executed as a means to enable Bhure 
Singh to raise money. We are satisfied 
that amongst all the facts. of this case that 
is one thing’ which stands out clear beyond 
any question whatever. It is an entire 
misconception to hold that there was no 
consideration. There was consideration and 
the Judge has misdirected himself as a 
matter of law in holding that there was 
no consideration. It is totally immaterial 
when the money was advanced, the defendant’s 
case being that he signed the promissory 
note and gave itto Bhure Singh to enable 
him to raise money upon it. 


“The learned Judge talks about Kehar 
Chand as being the victim ofa diabolical 
fraud. We confess we are unable to under- 
stand what he means by this expression. 
16 is obvious that if, as the learned Judge 
seems to think, Bhure Singh is a scamp 
and Kehar Chand is his old friend, 
it is perfectly possible that these two 
persons, who may be birds of a feather, 
are, in this suit, conspiring to fleece the 
plaintiff of some of the advance which 
he has made to Bhure Singh and that tho 
plaintiff is possibly an injured man, 
However, it is extremely difficult to get at 
the bottom of this part of the case. It 
is sufficient to say that there is not a 
particle of evidence that the defendant 
was induced to execute this document by 
any fraud. On. the contrary it is found 
that he executed it for the express pur- 
pose, which he himself alleges, that he 
always intended. There is, however, in the 
evidence to which I have already referred, 
same ground for holding that the plaint- 
iff is entitled to recover only a reduced 
amount. A strict application of the princi- 
ples of law relating to the onus of proof 
may leave the defendant here in a con- 
siderable difficulty upon this point. For 
some reason or. another the. learned Judge 
seems to ‘have treated Bhure Singh and 
his evidence as @ person who, when he 
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said anything which in any way assisted 
the defendant, was a sort of admission 
against the plaintiff. I shonld have thought 
myself that the defendant’s case depended 
entirely upon Bhure Singh, and if Bhure 
Singh is a worthless person whose evidence 
is not to be believed, his statement that: 
he only received Rs. 450 is a very'dubious 


one. However, it is to be borne in mind 
that the plaintiff himself, when he got 
to Court, seems to have out-Heroded 


Herod in an endeavour to prove that the 
actual value of the note was advanced in 
cash to the defendant himself. The learned 
Judge in the Court .below seems to‘ have. 
thought, and we agree with him, that this 
statement at any rate is unworthy - of. 
credence as most of the statements made 
are, but the result of it is to leave us int 
some doubt as to which really is the 
biggest liar in the case, and we do not 
feel ourselves called upon to reject, on 
what must be admitted to be very slender 
evidence, the finding that only Rs. 450 were: 
really advanced. The result of that is that 
whether the promissory note was held by 
Nasir Ali as a security for his actual 
advance, or whether it is covered by the 
express terms of section 44 of the Negotiable 
Instruments Act, the plaintiff being within: 
the expressed terms of the exception ав” 
the payee of a promissory note, standing 
in immediate relation to the maker thereof, 
we think that justice will be dane, оп this 
somewhat shadowy material by giving 
judgment for the plaintiff for the sum of 
Rs. 450 with interest from the 4th of. 
December 1910 until the 29th of June 
1914, the date of the decree iñ the Sub-. 
ordinate Judge’s Court, at the rate of 24 per 
cent. and from that date until the date of this 
order of payment at the rate of 6 per cent. 
The plaintiff must have the costs of this 
appeal and of all the proceedings in the 
Court below. ` 


Stuact, J.—I agree with my learned 
brother in the order proposed. Ї can only 
interpret the findings of fact of the learned 
Judge as open to the interpretation that 
although the promissory note was executed 
by Kehar Chand in the absence and without ` 
the knowledge of Nasir Ali, and although 
no consideration passed at the time, Kehar 
Chand permitted Bhure Singh to obtain ` 
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Hs. 450 from Nasir Ali, and handed the 
promissory note over to him. In these 
circumstances the decree must be as laid 
down in the order of my learned -brother. 


. Appeal partly allowed, 


PATNA HIGH COURT. 

MiscetLangous Civit Appgar No. 59 

or 1916. 
July 18, 1916. d 
Justice Roe and Mr. 

Kingsford. 

Tale RAM KUMAR LAL—Jopement- 

DEBTOR—APPELLANT 
versus 
Maharaja KESHO PRASAD SINGH 
AND OTHERS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. І, Art. 182 (6) — Civil 
Procedure Code (Act V of 1908), О. XXI, т. 22— 
Limitation, date from which runs. 

Under Article 182 (6) of the Limitation Act limita- 
tion begins to run from the date of the order of 
the Court issuing notice to the judgment-debtor. [p. 
1000, col. 1.) 

Damodar Shaligram v. Sonaji, 27 B. 622; 5 Вот. L, 


Present: —Mr. Justice. 


R. 594; Jumat Kanjar v. Abdul Karim Khan, 30 A. 
536; Б A. L. J. 524; A. W. N. (1908) 245; 4 M. L. T. 


446, followed. 

Кооп} Beharee Lall v. Girdharee Lall, 22 W. R. 481; 
Jugol Kishore Marwari v.' Chintamoni Rog, 24 Ind. 
Cas. 80; 20°G. L, J. 15; Kadarvessur. Sen Babor v. 
Mohim Chandra Chakravarti, 6 О. W. N. 656; Ratan 
Chand Oswal v. Deb Nath Barua, 10 C. W. N. 803; 4 C. 
L-J. 580; Cheruvath Thalangal Вари v. Nerath Tha- 
langan Kanaran, 1 M. L. T. 895; 30 M. 30; 16 M. L, 
J. 548, referred to. 

Miscellaneous appeal from the order of 
the District Judge, Shahabad, dated the 
20th December 1915. 

Messrs. Kulwant Sahat and Ambika 
Prasad Upadhya, for the Appellant. 

. Mr. Rajendra Prasad for Mr. Chandra 
Sekhar Prasad Singh, for the Respondents. 


JUDGMENT. 


Rog, J.— The point for decision in this 
appeal is, whether the applieation for exe- 
cution is time-barred or saved by the issue 
of в notice under Order XXI, rule 22. 

The decree is dated the 14th March 
1902. ; ° © x 

The third application for execution was 
made on the 7th January 1909 and the 
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presiding officer of the Court made an order 
on the 14th January 1909 that notice 
should issue upon the judgment-debtor. 
That notice was drawn up and signed by 
one of the amlas of the Court for the 
Sheristadar on the 14th January 1909 and 
made over to the Nazir for service on the 
15th January 1909. On the 16th January 
1909 the Nazir gave the notice fo a peon, 
who served it on the 26th January 1909, 
The proceedings were dismissed for default 


“on the 16th February 1909. The fourth 


application was made on the 16th January 
1912.. . 

The question for decision is whether this 
application is barred by limitation, or in 
other words, from what date does limitation 
run under Article 182, clause 6. The learned 
District Judge has held that there is a 
general cursus curiæ in Calcutta that limita. 
tion shall run from the date of the delivery 
of the notice to the process-server. With 
great respect to the learned Judge we have 
been unable to find any such cursus curim 
in the cases referred to in the argu- 
ment before us. The first case is that of 
Koonj Beharee Lall v. Cirdharee Lall (1), 
in which it is stated that the date was 
“certainly within three years from the 
10th September 1871 when notice was 
served upon the judgment-debtor under 
section 316 of the Civil Prosedure Code.” 
The idea that limitation runs from the 
date of service upcn the judgment-debtor 
has been specifically denied in Jugol Kishore 
Marwari v. Ohintamoni Roy (2). In Kadaressur 
Sen Babor v. Mohim Chandra — Chakravartz 
(3) it is stated that limitation must run 
from the date of the issue of notice, but I 
am unable to see anywhere in that ruling 
any specification of what actually consti- 
tutes an issue of notice. In Ratan Ohand 
Oswal v. Deb Nath Barua (4), which follows 
this ruling, there is also nothing to show 
what specific ministerial act constitutes an 
issue of notice. Mr, Justice Pargiter was 
in this case most reluctant to hold that any 
ministerial act Gould give rise to the 
starting point of limitation and only accepted 


(1) 22 W. R. 484. 

(2) 24 Ind. Cas. 80; 20 C. L. J, 15. 
(3) 6 O W. N. 656. 

(4) 10 O, W. N. 803; 4 C, L. J. 530 
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the judgment written by his learned brother 
onthe ground that he was bound by the 
decision in Kadaressur Sen Babor v. Mohim 
Chandra Chakravarti (3). In Cheruvath 
Thalangal Bapu v. Nerath Thalangan Kanaran 
(5), Ratan Chand Oswal v. Deb Nath Barua 
(4) was followed. In Damodar Shaligram v. 
Sonaji (6) and in Jumai Kanjar v. Abdul 
Karim Khan (7) it has been held that the 
only reasonable date from which limitation 
should run is the date of the order of tha 
Court issuing the notice. 

The argument before us leads us to accept 
the views expressed in Allahabad and Bom- 
bay, for the reason that it is impossible to 
say on the Calentta cases what particular 
ministerial act constitutes an issue of 
notice, 

It is suggested that a notice remains 
unissued so long as ib remains in the Nazir’s 
hands. This І cannot believe to be the 
correct interpretation of the word "issue". 
It may be reasonable to -say that issue 
means issue under the Court's seal to the 

process-server, bot if is unnecessary to 
` decide in the present case whether the date 
ofthe issue of notice should be the date 
when the Court orders a notice to issue or 
the date when the sheristadar actually 
signs iton behalf of the Court. ТБ is suffi 
cient to say that the date of issue is nof 
the date on which the Naziractually selects 
a paon for the carrying out of the orders 
of the Court. The date upon which the 
notice came to the Nazir from the vernacular 
office was the lith January 1909, and the 
next application for execution is dated the 
16th January 1912. I hold that upon that 
date execution was barred. 

The appeal is decreed with costs. 
fee three gold mohurs. 

KINGSFORD, J.— I agree. 

Appeal allowed, 


95; 30 M. 30; 16 M. L, J. 643. 
Bom. I. R. 594. 
A.L. J. 524; А. W, N. (1908) 245 
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LOWER BURMA CHIEF COURT. 
Civit Miscenuangous APPEAL No. 138 or 
1916. 

September 8, 1916. 
Present:—-Sir Charles Fox, Кт., Chief Judge, 
and Mr. Justice Twomey, 
MAUNG BA OH— APPELLANT 

versus —. 
MA PWA—RESPONDENT. 

Contract Act (IX of 1872), s. 180, applicability of, 
to administration bonds, 

Section 180 of the Contract Act does not apply 
to the special contract of  suretyship which is 
entered into by a surety to an administration bond. 
The fact that Letters of Administration have not 
been issued does not affect the question. 

Subroya Chetty v. Ragammal, 28 M.161; 14 M. L 
J. 482, followed. 

Mr. Leach, for the Appellant. 

Mr. McDonnell, for the Respondent: 

JUDGMENT.—We consider it unnecessary 
to go into the question which has been 
raised, as to whether an appeal lies from the 
order appealed against, because we consider 
the learned Judge’s order refusing the 
surety’s application to be released. from the 
bond he signed was correct. In our opinion 
the view adopted in Subroya Ohetiy v. Ragam- 
mal (1), that section 130 of the Contract- 
Act does not apply to the special contract 
of suretyship which is entered into by a 
surety to an administration bond. is right. 

The fact that Letters of Administration 
Have not as yet issued to the respondent 
does not, in опг opinion, affect the matter. 
The applicant signed the bond and he 
must be held to it. The appeal is dismissed- 
with  eosts—two gold mohurs, Advocate’s 
fee. 


Appeal dismissed. 
(1) 28 M. 161; 14 M. L. J. 482. 


. 
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MADRAS HIGH COURT. 
Civir, Reviston Patimiox No. 988 or 1915. 
` August 22, 1916. 
Present:— Mr, Justice Spencer. 
SESHAGIRI AND oruzns—DzrgNDANTS Nos. 
270 5— PETITIONERS 
versus 
TENKAMAKKI SANKAYYA SETTI 
AND ANOTHER—PLAINTIFF AND 


Devenpant No. 1—Responpents. 
Oaths Act (X of 1878), s. 9—Agreement to abide 
| by oath—Agreement proving abortive—Suit, decision 
of on evidence taken prior to agreement—Practice— 
Procedure. I 

In a suit on а promissory note, the plaintiff 
agreed to abide by the oath of the defendant but 
the agreement became abortive and the Court 
permitted the plaintiff to withdraw his offer: 

Held, that it was competent to the Court to 
decide the suit on the evidence already on record 
prior to the agreement, . 

Anatkutti Ayyakannu Nadar v. Muthiah Nadar, 17 


M. L. J. 99, distinguished, 

Petition, under section 115 of Act V 
of 1908, praying the High Court to 
revise the decree of the District Court, 
South Canara, in Appeal Suit No. 120 of 
1915, preferred against that of the Court of 
the District Munsif of Kundapur, in Original 
Suit No. 821 of 1913. 

Mr. B. Sitarama Row for Mr. K. Y. Adiga, 
for the Petitioners. 

Mr. K. Sundara Row, for the Respondents. 


JUDGMENT.—It is argued that the 
lower Courts acted withoat. jurisdiction in 
deciding this suit upon evidence after the 
plaintiff had agraed to abide by the Ist 
defendant's oath, and Anaikutti Ayyakannu 
Nadar v. Muthiati Nadar (1) is. cited in 
support of his argument. 

The circumstances of the prasent case 
are different. There was evidence on tha 
record проп which the Courts in this case 
could and did adjadicate on the ganainensss 
. of the suit promissory note ani this, 
having baen recorded before the abortive 
attempt to decide the suit by oath com. 
menced, remained available after the District 
Muusif had for proper reasons permitted 
the plaintiff to withdraw his offer. b 

Next, it is contended on the strength of 
Kutti  Mannadiyar v. Payanu Muthan (2) 


1) 17 M. L. J. 99. 
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and Govindan Nair v. Nanu Menon (3) that 
the burden lay on the plaintiff to prove 
that the promissory note was binding on 
the defendants Nos. 2 to 5. The District 
Munsif, after discussing the question whether 
the promissory note went towards discharge 
of the debt on a mortgage, observed that 
the debt was binding on the family. The 
District Judge . also observed that prima 
facie it was binding and that these defend. 
ants had not rebutted that presumption, I 
think that this is a finding of fact with 
which I cannot interfere in revision. 

The petition is dismissed with costs. 

Petttion dismissed, 

Y. R. P. 

(3) 26 Ind. Cas, 750; 27 M. L.J. 595; (1914) 
M. W. N. 782. 


ALLAHABAD HIGH COURT. 
Ѕесочр Огт, APPEAL No. 1906 or 1914, 
April 26, 1916. 

Present: —Mr. Justice Lindsay. 
MOHAMMAD HAFIZULLAH KHAN 
AND OTHERS —PLAINTIFFS-—À PPELLANTS 
versus 
CHITHRU KHAN AND OTEESS—DEFENDANTS 


— RESPONDENTS, 

Hjectment—Demolition of house, suit for—Acquies. 
cence, doctrine of, applicability of. 

The principle upon which the doctrine of acquies. 
cence is based is that a person who acts in such а 
way as would make it fraudulent for him to set 
up his legal rights will not be allowed to set up 
those rights. [p. 1092, col. 2.] 

Tha plaiatiffs sued tha defendants-tenants for 
the damolition of a house and achabutra built by 
th» latter on a waste plot of land in the abadi, ТЬ 
was found that the house had boen built at a cost of 
aboub Rs. 1,099, partly on the old site of an ancestral 
house balonging to tha defendants and partly on the 
adjacent site of a house purchased by the 
defendants, under а опт fide belief of their 
right to build upon the site and that the plaintiffs 
had stood by and abstained from making any 
assertion of their rights. The chabutra was found 
to be an encroachment and was ordered to be de. 
molished but not the house. On a second appeal to 
the High Coart by tho plaintiff: 

Held, that under the circumstances of the case the 
plaintiffs’ claim was barred by the law of acquies. 
cene2 [p. 1093, col. 1.] 


Sezond appeal from the decision of the 
Sessions and Sabordinate Judge, Jaunpur, 
dated the 8th August 1914, 
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Mr. Peare Lal, for the Appellant. - 

. Mr. Iqbal Ahmed, for the Respondents. 
JUDGMBENT.—This is a plaintiff's 
second appeal arising out of a suit in eject- 
ment, The case for the plaintiffs was 
that they were zemindars in Mauza Para 
Kamal and that the defendants were only 
tenants. (maya). It 
January 1912 the defendants had without 
the plaintiffs’ leave erected a new tiled 
house and chabuíra on a waste plot of 
land, No. 1103, included within the abad 
area, It was alleged that the plaintiffs 
remonstrated with the defendants and 
objected “to their making these construc- 
tions but without success fand it was, 
therefore, prayed that possession might be 
awarded to the plaintifis by demolition 
of the house and the chabutra, 

The defence was that the house and 
chabutra had been put by the defendants 
in the exercise of their rights, that the 
buildings had been.constructed much earlier 


“than January 1912 and that the plaintiffs 


had' no right to eject them. The first 
Court dismissed the suit entirely. In appeal 
the Distrie£. Judge modified the rst Court's 
decree by directing demolition of the chabut- 
та. 

The plaintiffs-now claim that an order 
for the demolition of the house should 
also have been passed. The defendants 
have filed cross-objections complaining of 
the lower Courts order relating to the 
demolition of the chabuéra and also of the 
“lower Court's order on the question of costs. 

The facts found by the Court below 
are (1) that the plaintiffs’ allegation that 
the house in suit was.a new erection оп а 
waste plot of abadi land (No. 1103) was un- 
true, (2) that the hous ehad been built partly 
ou. the old site of an ancestral house 
belonging to the defendants and partly on the 
adjasent site of .a: house which once 
belonged to Salamat Khan, a former pro- 
prietor, (3) that Salamat’s old house had 
once been mortgaged to the predecessors. 
in-interest of the defendants and had 
eventually been sold to the mother of 
some of the defendants in the year 1908, 
(4) that the defendants entertained a bona 
fide belief of their right to build upon 
the site ^ of the house acquired from 
Salamat, (5)] that they had spent about 
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Rs. 1,000 in building the house and that 
it must have taken longer to build than 
was represented by the plaintiffs and (6) 
that the plaintiffs; by standing by and 
abstaining from making any assertion of 
their rights, were estopped from now put- 
ting forward any title and claiming demoli- 
tion. a 

The learned Judge found with respeot 
to the chabutra ihat it was an enoroach- 
ment extending beyond the limits of the 
Site of tbe defendants! old house and of 
the house belonging to Salamat Khan, 
that it was а structure of small value 
and that it was liable to removal. : 


The argument for the plaintiffs-appellants 
is that the Courts below have misapplied 
the doctrine of acquiescence and that the 
facts found would not on a correct inter- 
pretation of the law estop the plaintiffs 
from making a claim for possession by 
demolition. 
been expounded in 
Court reported 


a decision of this 


as Naunzhal Bhagat 


The law on this subject has, 


v. Rameshar Bhagat (1), with reference бо. 


what was laid down in the case of Will- 
mott v. Barber (2). The principle upon 
which the doctrine of acqniescence is 
based is that a person who acts in such 
a way as would make it fraudulent for 
him to set up his legal rights will not. 
be allowed to set up those rights and the 


elements which go to constitute fraud of. 


this description were enumerated by Fry, J.,: 


in the English decision just mentioned. 


Applying the law so laid down to the favts - 


of the case now under consideration, it 


was for the defendants to show (1) that: 


they had made a mistake as to their rights, 


(2) that on the fact of their mistaken 
belief they expended some money or did 
som» act, (3) that the plaintiffs' were 


aware of the existence of their own right 
as zemindars to prevent the 
from building, (4) that the plaintiffs knew of 


defendants ' 


the mistaken belief entertained by the defend. ` 
ants and (5) that the plaintiffs, by abstaining : 


from the assertion of their own rights, 
encouraged the defendants to expend the 


money they laid out in building the house.” 


(1) 16 A. 328; А. W. М. (1894) 99; 5 Ind. Dec, 
(x. 8) 214. 
(2) (1880) 15 Ck. D. 96; 48 L. T, 95; 28 W, R. 911, 
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lb is quite true that the judgment of the 
lower Appellate Court does not contain de- 
finite findings upon each of thé matters so 
` ehumerated, but having regard to all the 
facts found I have come to the conclusion 
that the law of acquiescence does apply in 
this case. As to the mistaken belief of 
the defendants there is a clear finding 
which there is plenty of evidence tc sup- 
port. "There is also a finding that the 
defendants expended about Rs. 1,000 on 
the strength of their belief. ° That the plaint- 
iffs were .aware of their own rights goes 
without saying, they have set them up ‘in 
this, suit and there is no plea that they 
were in ignorance of them before. And 
we have also a finding that the plaintiffs 
stood by and thereby encouraged the de- 
fendants in the expenditure they incurred. 
The only question, therefore, is whether in 
the circumstances disclosed it сап be-infer- 
red that the plaintiffs were aware of the 
mistaken belief entertained by the defend- 
ants and allowed them to persist in it. 
The point arises only in connection with 
the site of Salamat Khan's old house. Salamat 
was a former co-sharer in the village and 
it is proved that he made a mortgage of the 
house No, 1895 and that he sold his remaining 
inferest in it to the mother of some of the da- 
fendants in. 1908. The plaintiffs reside in the 
village and it іва fair inference that they 
were well aware of this sale and of the 
consequences which might ensue. A person 
‘who purchased such a house might well 
believe that he had acquired the site, his 
vendor having been at one time a co- 
sharer, and 16 is impossible to imagine 
that when the plaintiffs saw these defend- 
ants re-building on the site of Salamat’s. 
old house they could have been ignorant 
of the fact that the defendants were act- 
ing in the belief that they had a right 
to build. A substantial house was being 
put up costing a considerable sum, and it 
i$, not to be assumed- that persons in the 
position of the defendants would embark 
recklessly on such a scheme without 
believing that they had a right to build. 

"It seems to me that all the conditions 
cf the law of acquiescence were fulfilled in 
. this ease апа that the plaintiffs’ claim was 
barred in consequence. 
` \The appeal fails and is dismissed with 
costs on: the higher scale. . 
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The cross-objections may be disposed of 
in afew words. It is plain from a reference 
tothe plan on the record that the chabutra 
erected by the defendants extends consider- 
ably beyond the sites of the two old houses, 
and the defendants cannot be heard to say 
that the belief which they might have 
entertained and did reasonably entertain 
with respect to their right to build on the 
old sites extended so far as to lead them to 
think they could encroach on land mot, 
covered by the old sites. There could be 
no reasonable ground for such à mistaken 
belief. The District Judge was, therefore, | 
right in directing demolition of the 
chabutra. 

As to costs the lower Court has directed ° 
the parties to bear their own in both Courts, ` 
The matter was one within the Judge's dis. 
cretion and his order was an eminently 
proper ane. Í 


Idismiss the eross-objections with costs 
on the higher seale. š 


Beth appeal and cross-objections dismissed. 


MADRAS HIGH COURT. | 
Civit Revision Petition No. 873 or 1915, 
November $, 19106. 

Present: —Mr. Justice Srinivasa Aiyangar, 
P. KRISHNASWAMI PILLAI—Derenpant 
— PETITIONER 
versus 


DORAISAMI AMMAL. AND ANOTHER— 


PLAINTIFFS—RESPONDENTS. 

Presidency Small Cause Courts Act (XT of 1882), s. 
83—Full Bench, whether Court of Appeal—With. 
drawal of suit, jurisdiction toorder—New claim, addi. 
tion of, to plaint in existing suit, liberty for, 

The Full Bench of a Presidency Small Cause 
Court exercising jurisdiction under section 88 of the 
Presidency Small Cause Courts Act is not a Conrt of 
Appeal and is competent to allow the withdrawal of 
a suit. [p. 1004, col. 1.] 

Lodd Govindass v, Rukmani, Bhai, 21 Ind. Cas. 302; 
14 M. L. T. 810; 1 L. W. 529; 38 M. 48, referred to. 

The permission to withdraw a suit can be given 
not only to bring a fresh suit but also to add the 
claim to a previously instituted suit. [p. 1004, col. 2.] 

Abdul Aziz Molla v. Ebrahim Molla, 51 C. 965, Hare 
Nath Das v. Syed Hossain Ali, 10 C. W. N. 8; 2 G. L. 
J. 480; Gopi Lal v. Naggu Lal, 10 Ind, Cas. 6; 15 C. W. 
N. 998; 14 C. L. J. 105, referred to. i 


1004 


BALMUKUND wv. BIRJ LAL, 


Petition, under section 115 of Aot V 
of 1908 and section 15 of the Charter 
Act, praying the High Court to revise the 
judgment of the Full Bench ofthe Court 
of Small Causes, Madras, in Full Bench 
Application No. 25 of 1915, preferred 
against the decree of the Court of Small 
Causes, Madras, in Small Cause Suit No. 
15247 of 1914. ` 

Mr. S. Krishnamachariar, for the Petitioner. 

Mr, M. N. Doraisami Atyangar,for the 
Respondents. 

JUDGMENT.—In this саве the Full Bench 
of the Small Cause Court, Madras, gave 
permission to the plaintiff, who bad 
obtained a decree in a trial before a 
single Judge, to withdraw the suit to 
enable him to add his claim to & suit 
previously instituted by "him in the Dis- 
trict Munsif’s Court, Poonamallee, to avoid 
the bar of Order II, rule 2, of the Code 
of Civil Procedure. The objection to the 
maintainability of the suit under this parti- 
eular provision of law appears to have been 
taken before the Full Bench, though a plea 
of Из pendens was raised before the Trial 
Judge. 

The defendant applies in revision to 
this Court to discharge the order on two 
grounds; (1) That the Full Bench was 
exercising appellate jurisdiction and was not 
competent to allow the withdrawal of the suit; 

(2) The permission to withdraw can 
only be given to enable the plaintiff 
to bring, a fresh suit, and not to add 
the claim to a previously instituted suit. 

On the first point Todd Govindass 
v. Rukmani Bhai (1), decided by Miller and 
Sankaran Nair, JJ. is authority for the 
position that the Fall Bench exercising 
jurisdiction under section 38 of the 
Presidency Small Cause Courts Act is not 
a- Court of Appeal and there is no need, 
therefore, to decide. the -question as to 
the power of a Court of Appeal to allow a 
withdrawal of the snit, on which there i ig 
a. conflict of authority. 

On the other point, I see no reason 1 to 
doubt the. competency of the Court ‘to 
pass the order it did. The permission is 
to withdraw the suit and if that permission 


(1) 21 Ind. Cas. $02; 14 M. L, T, 310; 1 L, W, 529; 
88 M. 438, 
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is obtained, the plaintiff is in the same 
position as if he had not filed the suit 
[see Abdul Aziz Molla v. Ebrahim Molla (2), 
Hare Nath Das v. Syed Hossain Ali (8) 
and Gopi Lal v. Naggu Lal (4)] and: 
when he seeks to add the claim by way’ 
of amendment, he may not improperly be 


said to file a fresh suit for 16. Any 
informality in the matter is now of no 
consequence as the plaintiff is said to 


have withdrawn the Poonamallee suit also: 
with leave, evidently with а view to bring'& 
fresh suit for both the claims together. 
In these circumstances I see no reason 0. 


interfere and dismiss the petition . with: 
costs, 
Petition dismissed. 
Y.R.P. i 
(2) 31 C. 965. 


(3) 10 O. W. N. 8; 2 C. L. J. 480. 
(4) 10 Ind. Cas. 6; 15 C. W. N. 993; 14 G. L, J. 105, 


ALLAHABAD HIGH COURT. 
First Civi, Appgar No. 240 or 1915. 
October- 16, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. С. Banerji, Кт, 
Lala BALMUKAND —PraAINTIFF— 
APPELLANT 
versus 
Seth BIRJ LAL AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42—Declaratory 
suit by creditor of insolvent, maintainability of —Pro- 
vincial Insolvency Act (III of 1907), s. 16 (2). 

А smtby a creditor of an insolvent with the 
leave of the Insolvency Court under seotion 16 ( 2) ‘ 
of the Provincial Insolvency Act acquiesced in 
by the other creditors of the insolvent, including the 
secured creditors on the property in dispute, fora 
declaration that a certain mortgage of his has 
priority over the other mortgages on the property, ія: 
not barred by section 42 of the Specific Relief Acts. 
[р. 1005, col. 2.] 

First appeal from the. decision of the: 
Subordinate Judge, Bareilly, dated the 28th. 
May 1915. 

Mr. M. L. Agarwala, for the. Appellant. 

The Hon'ble Dr. Tej Bahadur Sapreu, for 


Respondent No. 4. 

JUDGMENT.—This appeal arises under 
ihe following cireumstances. A number of. 
persons had mortgages, or alleged. that they 
had mortgages, on the property of one" 
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Kankaiya Lal, whois defendant No. 5 to 
the present suit. Kanhaiya Lal became an 
insolvent and Babu Sri Ram was appointed 
Receiver over his estate. Some form of 
notice was served by the Receiver on the 
plaintiff and other mortgagees to show cause 
why the property should not be sold free 
from incumbrances, ór why they should not 
consent to the property being sold. It is 
unnecessary for us to consider or express 
any opinion as to the regularity of this 
notice. The plaintiff raised an objection 
to the property being sold, contending that 
his mortgage of the 23rd of August 1913 
had priority over the other mortgages by 
reason of the fact that out of the money 
advanced by him an earlier mortgage of 
ihe 215% of June 1912, due to one Santi 
Prasad, had been paid off, Apparently, but 
for this question of alleged priority all 
parties were prepared that the property 
should be sold and the money distributed 
according to the face priority of the different 
mortgages. An application was made to 
the District Jndge in the insolvency matter 
that a declaratory suit might be brought 
by the plaintiff in the present suit to have 
this question settled. Leave was granted and 
the present suit was accordingly instituted. 
Issues were fixed by the Court below deal- 
ing with the specific question of the plaint- 
{в alleged priority and also as to tke 
genuineness of his mortgage. No specific 
issue was raised as to whether the suit could 
be maintained regard being had to the 
provisions of section 42 of the Specific 
Relief Act. The Court below has not de- 
cided any question as to the validity and 
genuineness of the mortgage or the question 
of priority. ' It has dismissed the suit solely 
on the ground that it is barred by the provi- 
sions of section 49 of the Specific Relief Act. 


It appears from the record itself in 
the present сазе that some portion of 
ihe property has been sold, and it has 


been stated by Mr. Agarwala who ар: 
pears on behalf of the appellant that the 
entire property has been sold, that some 
of the creditors have been paid and that 
a sum of Rs, 6,500 has been retained in 
Court ready io be paid to the person or 
persons who shallestablish their title thereto. 
The only question which we have to decide 
is, whether or not we are bound (no matter 
how unfortunate such a decision might be) 
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to accept the ruling of the Court below 
that section 42 of the Specific Relief Act 
bars the present suit. It must be borne 
in mini that all the creditors, who opposed 
the plaintiff'' contention that he had a 
valid mortgage with certain priority, were 
parties to the insolvency matter. Itis quite 
obvious that rightly or wrongly the plaintiff 
thought that it was necessary before he took 
any proceedings against the insolvent that he 
should obtain the leave of the Court under 
section 16 (2). То a very considerable 
extent all persons interested submitted them- 
selves to the orders of the Judge in the 
insolvency matter. We think that under the 
very peculiar circumstances of this case and 
in particular that the suit was brought after 
the leave of the Judge had been obtained 
with the acquiescence of the other creditors 
including the secured creditors on this very 
property, the present suit cannot be said to 
be barred by section 42. This obviously 
meets the justice of the case and will en- 
able the parties to have the questions be- 
tween them decided without further litigation 
in which the innocent purchaser would be 
necessarily involved. Mr, Agarwala has in 
open Court on behalf of his client most pro- 
perly stated that his client will not pursue any 
remedy except to take all and every necessary 
step to obtain the money which has been 
retained in Court inthe evant of the plaintiff 
being successful in establishing the validity 
of his mortgage and the priority he claims. 
We allow the appeal, set aside the 
decree of the learned Subordinate Judge 
and remand, the case with directions to 
re-admit the suit on its original number and 
to proceed to hear and determine the same 
according to law. Costs here and heretofore 
will be costs in the cause. As the money is 
lying idle in Court, we think it desirable that 
the case should be taken up at as early a date 
as possible E 


Appeal allowed 
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BANDHU LALL MUNSHI t. LAGIN. 
CALCUTTA HIGH COURT. 
APPEAL FROM AppeLLate Decres No. 667 
or 1915. 
July 12, 1916. 
Present:—Mr. Justice D. Chatterjee and Mr. 
Justice Newbould. 
BANDHU LALL MUNSHI-PrAImNTIEF— 
APPELLANT 
versus 
Sreemutty LAGIN AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 6B—Lease 
from year to year, whether heritable and transferable. 

A lease from year to yearis transferable under 
“section 6 of the Transfer of Property Act and on 
general principles heritable, unless there is anything 
a contrary in the contract of lease. [p. 1007, col. 
A 

Appeal against the decree of the Sub- 
Judge, Dacca, dated the 5th December 1914, 
affirming that of the Munsif, Dacca, dated 
„the 25th July 1914. 

FACTS.— Plaintiff was the appellant. 
“The suit was for recovery of possession of 
a-plot of land situate within the Munici- 
pality of Daeca. 

Plaintiffs father, who was a tenant in 
respect of the land in dispute under and by 
_virtue of a kabuliyat, dated 5th October 1897, 
.obtained a decree under section 9 of the Speci- 
fic Relief Act against the defendants who had 
_got possession under a later settlement from 
the-plaintiff’s father’s landlord. On the death 
of bis father, ‘the plaintiff executed the 
said decree and got symbolical possession 
“thropgh Court. Plaintiff then brought this 
suit for recovery of actual possession. 

The kabultyat in favour of the plaintiff's 
father showed that. he wasa karsha raiyat 
with no right of permanency and that be 
was entitled to get 15 days’ notice before 
.he could be evicted. 

Both the Courts. below dismissed the 
plaintiff suit on the question of the con- 

-«struction of the kabuliyat. The Court of Appeal 
below held as follows:— 

"The kabuliyat shows that the plaintiff's 
father took the lease in Assim 1308 В. S. 
It shows that it is a lease from year to 
year. There is no mention in it that on 
his death it would be heritable by his heirs. 
The said kabuldyat, Exhibit 1, is, there- 
fore, a personal contract between the lessor 
and the lessee, the plaintiff's father. Hence 
the death of the plaintiff’s father pnt an 
end to the lease.” 
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Babu Probodh Ohandra Ray, for the Appel- 
lant.— The construction of the kabulzyat shows 
that ihe lease was one from year to year. It 
was, therefore, property whieh was transfer- 
able, unless it fell within the mischief of the 
exceptionsin section 6, Transfer of Property 
Act. Refers to clause (d), section 6, Transfer 
of Property Act. By the common law of 
this country, the property was also herit- 
able. 


The Court of Appeal was wrong in hold- 
ing that the kabuliyat created only a personal 
contract from the fact that it contained no 
words showing that on the death of the 
original lessee, the interest would be inherit- 
ed by his heirs. If a party, having 
full power to engraft a qualification or 
limitation ona right conferred, omits’ to do 
so, the law would be it is submitted, opposed 
to anyimplied reservation of such qualification 
or limitation. Refers to Maharaja Tej (hund 
Bahadur v. Sri Kanth Ghose (1), Gobind Lal Roy 
v. Hemendra Narain Roy Chowdhry (2), Habul 
v. Kashimani Debi (8), Halsbury’s Laws of 
England, Volume 18, page 598. Again the 
appellant was, at any rate, entitled to notice 
before he could be evieted. 

Refers to section 11, clause (8), Transfer of 
Property Act; section 106, Transfer of Pro- 


i perty Act. 


Babu Prakash Chandra Pakrasi, toi ihe Re- 
spondents.—The kabuliyat created no transfer- 
able and heritable interest in property. The 
plaintiff's father was admittedly an ordinary. 
karsha raiyat, and as such he could not have 
any permanent interest which could be in- 
herited by the plaintiff. He was nothing but 
a tenant-at-will and the tenancy terminated 
with his death. 

The plaintiff, therefore, has neither got any 
title by virtue of inheritance nor has«he got 
any by fresh settlement of the land" in ‘suit 
from the landlord. No notice to-quit “was 
necessary as the tenancy was extinguished ` on 
the death of the plaintiff's father.’ ^ ~ : 


JUDGMENT.—Upon the findings, the 
father of the plaintiff had a lease from year 
to year in respect of a certain piece of Jand in 
the town of Dacca. He was dispossessed, 

(1) 3 M. I. A. 261; 6 W. В. 48 (P. CO); 1 Suth. P. O, 
J. 152; 1 Sar. Р. C. J. 278; 18 Е. R. 497. . 

(2) 17 0.686; 6 Sar. P. C. J. 497; 8 Ind. Deo, 
(x. s.) 998. 

(8) 5 O.L, J. 205. 
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brought a suit under section 9 of the Specific 
Relief Act and obtained а deeree. That 
decree was executed by the plaintiff, his son, 
-after his death, and he obtained what is 
-usually called symbolical possession. He, 
however, did not obtain actual possession and 
the present suit is for recovery of the same. 
The Courts below have dismissed the suit 
оп the ground that nothing remained after 
the death of the father for him- to inherit. 
The finding, however, is that it was a lease 
' from year to year. It was, therefore, pro- 
perty which was transferable under section 
.6 of the Transfer of Property Act and on 
‘general principles heritable, unless there was 
anything to the contrary in the contract. 
That there was anything in the contract 
- there is nothing to show. On the other hand, 
it was stipulated, as stated in the judgment of 
the lower Court, that before the plaintiff was 
evicted, he would get 15 days’ notice. There 
is no case of notice here. 
The plaintiff is, therefore, entitled to 
- succeed; The lease has not been determined 
and he still has a subsisting right to remain 
. on the land.. The appeal is allowed with costs 
“in all Courts and the suit decreed. 
. Appeal allowed. 


` 


ALLAHABAD HIGH COURT. 
Seconp Отут Arpeat No. 911 oz 1915. 
: July 27, 1916. — 
` Present:—Sir Henry Richards, Kr., Chief 
, Justice, and Mr. Justice Piggott. 
KAMLA CHARAN SHUKAL —PLAINTIFF 
— APPELLANT 
versus 


SHEO SHANKER AND ANOTHER— 


v D&FENDANTS—HBESPONDENTS. 
7o Agra Tenancy Act (II of 1901), sa. 58, Š8-—Contract 
of sale— Agreement to surrender ex-proprietary rights 
- created, validity of —Surrender of ez-proprietary rights 
after sale, effect of. 
_ If a contract of sale is entered into which in- 
cludes an agreement to transfer by surrender the 
ex-proprietary rights as soon аз they aro created, 
such a contract is unenforceable in law. But if 
after a sale-deed has been executed of the pro- 
prietary rights and if after the occupancy tenancy 
has. come into existence, the ex-proprietary tenants 
` choose to execute a deed of relinquishment in favour 
of the landlord, there is nothing in law to prevent 
“them from doing so, even though it was all along 
intended that they should do so. [p. 1008, col. 1.] 
Lekhraj v. Parshadi, 2 Ind. Cas. 409; 6 A. L. J. 718, 
referred to, 
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Second appeal from the decision of the 
Additionn] District Judge, ^ Gorakhpur, 
dated the 23rd March 1915, 

Mr. Shamnath Mushran, for the Appellant, 

Mr. Ishwar Saran, for the Respondents. 

JUDGMENT.—This appeal arises out óf 
a suit brought by the plaintiffs to recover 
a number of plots of land whidh are 


‘specified in the plaint. The suit was 
instituted in the Revenue Court under 
the provisions of section 58 of the 
Tenancy Act, the allegation of the 


being that the defendants were 
their non-occupancy tenants and were 
liable to ejectment under the provisions 
of that section. The defendants pleaded 
that they were proprietors and also ‘that if 
they were not proprietors, they were ex-pro- 
prietary tenants and as such not liable to 
ejectment. The Court of frst ‘instance 
granted a decree in respect of some of the 


"plots and dismissed the suit in respect of other 


plots. The plaintiffs preferred an appeal to 
the Commissioner and the defendants filed 
eross-objections. The appeal, if it could be 
properly presented to the Commissioner, 
was within time, but if the appeal was 
not cognisable by the Revenue Court, it 
was late for an appeal to the District 


Judge. The Revenue Court returned the 
appeal for presentation ` іп tue proper 
` Court. An affidavit was ' filed explaining 


that the presentation of. the appeal to the 
Commissioner was‘due to bad legal advice, 
Without a very definite finding as‘ to 
whether there was sufficient ground ‘to 
admit the appeal after limitation, ‘the 
appeal was admitted by the District Judge, 
It was heard by the Civil Courtand without 
objection by either party, and the defendant 
was not only successful іп having the snit dis. 
missed but his cross- objections were allowed, 
"The plaintiffs come here in second appeal. 
The respondents raised a preliminary objeo- 
tion that there was no proper decision on 
the question of the admitting . of the appeal 
after limitation, and it is contended that the 
respondents ought not only to prevent the 
appeal being heard but they should also 


‘get the benefit of the decree of the Court 


below which allowed their cross-objections. 
We must treat the Court below as having 
admitted the appeal under section 5 of 
the Limitation Act. We think that we 
are amply justified in. this, having regard 
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to the fact that no objection was taken to 
the hearing of the appeal by the Civil Court. 
We, therefore, overrule the preliminary 
objection. > 

It appears that the plots in dispute form 
a portion of the shares of three vendors, Adya 
Prasad, Amka Prased and Musammat Karanjia. 
These persons sold ith of their respective 
shares on the 20th May 1501 by a regis- 
tered sale-deed. Sometimes subsequent to 
that they executed a deedof relinquishmert 
relinquishing their ex-proprietary right in 
favour of the vendees. Therefore the ven- 
dees have acquired (provided the transaction 
was a legal transaction) not only the 
proprietary right but also the ex-proprie- 
tary right created by the Tenancy Act, 
and this necessarily carried with it the 
right to possession over the plots in 
dispute. The lower Appellate Court seems 
to have considered that when the contract of 
sale was entered into, it was even then intend- 
ed that the ex-proprietary right should be in- 
cluded in the sale and he considered that such 
a transaction would be void, in so far as it was 
an agreement to transfer the ex-proprietary 
tenancy created by the Tenancy Act. The 
learned Judge has given his reasons for 
so holding. We are disposed to agree that 
if a contract of sale was entered into which 
included an agreementto transfer bysurrender 
the ex-proprietiry rights as socn as 
they were created, such a contract would 
be unenforceable in law. If, however, after 
a sale-deed has been executed of the 
proprietary right and if after the occupancy 
tenancy has come into existence, the 
ex-proprietary tenants choose to execute a 
deed of relinquishment in favour of’ their 
landlord, there seems nothing in law to 
prevent them from doing so even though it 
was all along intended that they should do so. 
Section 83 of the Tenancy Act expressly em- 
` powersa tenant to surrender to his landlord 
and sub-section 3 expressly makes legal any 
arrangement about surrender made between 
landlord and tenant. It hss been held 
in the case of Lekhraj у.  Parshadi 
(1) that а surrender of  ex-pro- 
prietary right to the landlord, is valid. 
А question may sometimes arise as to 
whether a surrender is really made to 
the landlord. lt does not necessarily follow 


that the person who purchases the 
(1) 2 Ind. Cas. 409; 6 A. L. J. 738. 
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ex-proprietary right always becomes the 
landlord of the ex-proprietary tenant. The 
Court of first instance found that the 
plaintiffs had been in actual possession of 
some of the plots and some of the plots · 
had been actually surrendered to the 
vendees, The lower Appellate Court says the 
plaintiffs obtained physical possession of the 
whole and remained in possession for 
some years. The meaning of this is that 
after this deed of relinquishment the plaint- 
iffs got possession. "We cannot believe that 
the learned Judge intended this asa finding 
of fact in respect of all the land in dispute, 
for it was unnecessary for him to decide the 
question if his view of the law was correct, 
viz. that the surrender and relinquishment 
under the circumstances of the case (as he 
understood it) was illegal. We cannot forget 
that the present suib wasa suit instituted 
їп the Revenue Court оп the allegation that 
the relations of landlord and -tenant existed 
between the plaintiffs on. one side and the 
defendants on the other in respect of all the 
plots in dispute. It, therefore, lay on the 
plaintiffs to prove such a tenancy. We think 
that if the plaintiffs succeeded in showing 
that after the relinquishment they got 
into actual possession of all the plots and that 
the defendants got back into possession of 
the plots with their consent a tenancy 
might reasonably be inferred. If some of 
the plots were actually surrendered and if 
the plaintiffs were unable to prove any sort 
sof agreement аз to how the defendants should 
hold them, we hardly think that the Court 
would be justified in finding that a 
tenancy existed. Before finally deciding the 
appeal it is necessary io have a clear finding 
by the Court below on the following issue:— 
“Were the respondents or their predecessors- 
in-titlle tenants of the plaintiffs and if 
во, of which of the plots in dispute?" 
Having regard to the circumstances of the 
present case we think that it is mot 
necessary for the Court to go into any · 
matter as to whether or not the tenancy 


was created between any persons other 
than the plaintiffs on the one side and 
the defendant on the other. The issue 


will be decided upon the evidence already 
on the record. On return of the finding, 
the usual ten days will , be allowed for 
filing objections. 

Case remanded. 
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ABANDON MENT— Occupancy holding, sale of portion 
of, in execution of 3noney-decreo, effect of —Estoppel 
е 719 
ABANDONMENT or ABADI SITE—Residing in tha- 
kardwara outside tho actual abadi, effect of 207 


ABWAB-—Hadish (collection charges), whether abwab 
—Stipulution for payment of hadish-—Eworbitant in- 
terest and damages for default in payment of rènt, 
if enforceable— Unconscionable contract—Court, power 
of, to grant relief— Contract Act (1X of 1672), s. T4. 
The question whether any particular item 

payable by a tenant is oris not an abwab must 
depend upon the construction of the contract of 
lease in each case, and the question in each case is 
whether the sum claimed is really part of the rent 
agreed upon to be paid as consideration for thé 
leaso. 

A Court can grant relief in the exercise of its 
equitable jurisdiction, in respect of an obligation 
ereated by a contract, if the contract is uncon- 
scionable. . 

Á kabuliat of a permanent niokarari lease of 
188iafter describing the land let out stated the 
Sudder јата as Rs, 21.7.8 and the enhanced rent for 
hadish (collection charges) as Rs. 8-1-0, with details 
of instalments which did not deal with the kists of 

-the Sudder jama only but with the whole amount 
including the collection charges. It also stipulated 
that on default of payment according to the kists tho 
tenant would be liable to pay interest at the rate 
of 1 anna and damages atthe rate of 4 annas per 
rupee per mensem: 

Held, that the sum of Rs 8-1-0 (payable as collec- 
tion charges) was a part of ihe consideration for the 
lease and was as much a part of the rentas the Sudder 
juma and was not an abwab. 

Held, also, that the stipulation to pay interest and 
damages at the rate mentioned in the kabuliat was 
not enforceable as the contract was an unconscionable 
one, but the landlord was entitled to get damages at 
26 per cent. as a reasonable compensation for, the 
non-payment of the rent according to the kists. С 
UPENDRA Lat v. ATAULLA, 21 С. W. N. 105 404 


ACCELERATION or ESTATE. See Custom. 
ACCOUNTS. See MORTGAGE. 


—— Commissioner, power of, to decide questions of 
law—Jurisdiction сў Court—High Court Rules (Ori- 
ginal Side), тт. 397, 399. 
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ACCOUNTS—concld. 


A Commissioner appointed by the High Court is 
entitled to decide questions of law while taking ac- 
counts, and itis not open to any of the parties 
to the reference to ask the Judge to give his 
opinion on any such question which arises in the 
taking of accounts. It is desirable that the Com- 
missioner should deal with such questions, and parties 
objecting to his decision should proceed in the ordi- 
nary course by filing exceptions to his report. В 
LAXMIBAI v. HUSAINBHAL AHMEDBHAI, 18 Bom. 1. R. 
798 618 
——N suit for, between principal and agent 1 
ACQUIESCENCE-—Acceptance of rent from trans- 

fereo of holding—Suit for ejectment, maintain- 

ability of 283 

, doctrine of, applicability of—Hjectment— 

Suit for demolition of houses 1001 
ACQUITTAL. See CRIMINAL PROCEDURE CODE, s. 

489. 

ACTS—-GENERAL. 


1846—XI. See Аст. 

1858—ХХХҮ. See LUNACY Аст. 

1860—XLV. бее PENAL CODE. 

1863—XX. See RELIGIOUS ENDOWMENTS ACT. 

1866 —X. See Succession Аст. 

1869—1V. See Divorce Аст. 

1870—VII. See Court Fres Аст, 

1872—1. See EvipENCE, Act. 

1872—IX. See CONTRACT Аст. 

1873—X See OATHS Аст. 

1874—X1Y. See Scurpunep Districts Act. 

1877 —1. See SPgciric RELIEF Аст. 

1877— XV. See LIMITATION Аст. 

18:8—VII. See Forest Аст. 

1878—X1. See Arms Аст. 

1879—XVIIL. See LEGAL Practitioners Act. 

1881—V. See PROBATE AND ADMINISTRATION 
Act. 

3881—X XVI. See NEGOTIABLE INSTRUMENTS ACT. 

3882—IJ. See Trusts Аст. 

1882—1V. See TRANSFER оғ PROPERTY Аст. 

1882—VI. See COMPANIES Act. 

1882- VII. See PowERs-or-ArTTORNEY ACT, 

1882—XTV. See CIVIL PROCEDURE CODE, 

1882—XV. See PRESIDENCY МАТЬ Cause 

Соовтѕ Аст. 

J887—1X. See PROVINCIAL ЁмАтт, CAUSE Courts 

Аст. 


АСТ 


ШЕННЕ 


| 


ГЇ 


-—— 


| | 
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АСТ 1889—1V. See MERCHANDISE Marks Act. 
1889—VII. See SUCCESSION CERTIFICATE Аст. 
1890—VIIL See GUARDIANS AND Warps Аст. 
1894—I. See LAND Acquisition AOT. 
1894—IX. See Prisons Аст. 

J896—XIT. See Excise Act. 


Act. 
1597— VIII. See Reroruatory SCHOOLS Аст. 
1897— X. See GENERAL CrAUSES Act. 
1898— V. See CRIMINAL PROCEDURE CODE, 


— 1899—II. See STAMP Act. 

——.1907—III. See PROVINCIAL INSOLVENCY Act. - 

—— 1908—V. See CIVIL PROCEDURE CODE, 

—— 1908—IX. See LIMITATION Act. 

—— 1908—XVI. See REGISTRATION Аст, 

—— 1009—11. See PRESIDENCY Towns INsoLYENCY 
Act, 

— 1910—II. See PAPER CURRENCY Аст. 

— J9II—III. See CRIMINAL TRIBES Аст. 

—— J912—IV. See Lunacy Аст. 

—— 1913—VII. Sce COMPANIES Аст. 

ACTS—(LOOAL)—ASSAM. 

ACT 1901—VI. See Assam LABOUR AND EMIGRATION 

Аст. 
ACTS—(LOCAL)—BENGAL. 

ACT 18F6—XX. See BENGAL CHAUKIDARI Аст, 

—— 1886— VIII. See BENGAL TENANCY Act. 

== 1887—ХИ. See BENGAL, N.-W. P. AND Assam 
Оу, Courts Аст. 

-——  1897—V. ` See BENGAL ESTATES PARTITION Act. 

wee 1899—III. See CALCUTTA MUNICIPAL Act, 

—— 1908—VI. See CHOTA: ŅAGPUR TENANCY ACT. 

—— ]911—V. See CALCUTTA IMPROVEMENT Аст. 

ACTS—(LOCAL)—BOMBAY. 
ACT 1876—1II. -See BOMBAY HEREDITARY .OrriCES 


n Аст. 
1879—XVII. See DrkKHAN AGRICULTURISTS' 
RELIEF Act. 
1£98—IV. See HowBAY City ‘IMPROVEMENT 
Trust Act. 


ACTS (LOCAL)—CENTRAL PROVINCES. 
ACT 1881—XVIIIL See C..P. LaxD, REvENUE Act. 
ACTS— (LOCAL)—M ADRAS. 
1884 —V. See Mapras ТосАп BOARDS Act. 


.1889—I1II. See MADRAS ‘own NUISANCES ACT, 
.1908—1. See MADRAS ESTATES LAND Act. 


ACT 


ACTS—(LOCAL)—PUNJAB. 


1898—11, See GOVERNMENT Tenants (PUNJAB) 
Act. 

1911—1171, See PUNJAB MUNICIPAL Аст. 

1912—V. See PUNJAB COLONIZATION ACT, 

1914-11. See. PUNJAB Counys Act. 


£NDIAN CASES. 


1897—1V. See Survey AND BOUNDARY MARKS- 


[1916 
ACTS—(LOOAL)—VU. P. 
ACT 1869—I. See Ойрон EsTrATES Аст. 
1876 - XVIII. See Ори Laws Аст. 


1886—X XII. See OUDH Runt Аст. 
1900—I. See U. P. MUNICIPALITIES Act. 


1901—11. See AGRA TENANCY Аст. 
1901—1IT. See U. P. LAND REVENUE Аст, 


ПИ 


1914-1. See U. Р. Town AREAS ACT. 


REGULATION. 


D 


REG.1814—XXIX. See BENGAL (ZHATWALI LANDS 
REGULATION, 


— 1819—VILI. See PATNI REGULATION, 


STATUTES. 


£4 & 25 Vic. C. 104, “See Cuarter Act; Hieu Courts 
ACT. 


ACT XI or 1846, S. 4 --R. 44 made under s. 4 8i 
$ 


ADMISSION by Pleader against weight of evidence, 
effect of 212 


ADVERSE POSSESSION. See 
TENANT, 


LANDLORD. AND 


—-— Go-0wners— Muhammadan co-heirs— Possession 
of some co-heirs, when adverse—Suit by transferees 
front co-heirs not actually in possession —— Limitation, 


The heirs of a Muhammadan take as co-owners 
or tenants-in-common and there is no reason for 
making a difference in their case on the ground that 
they take definite shares and that joint ownership 
in the sense of the joint family system as known to 
Hindu Law is not recognised by Muhammadans. The 
rule, that the possession of a co-owner is to be 
presumed to be on behalf of all is based on the 
principle that his possession is in itself rightful 
and does not imply hostility as would be the posses- 
sion of a mere stranger. 

The law will never construe a ‘possession tortious 
unless from necessity. On the other hand, it will 
consider every possession lawful the commencetient 
and continuance of which is not proted to be wrong- 
ful, and this is based upon the plain principle that 
every man shall be presumed to act in obedience 
to his duty until the contrary appears. 


The rule as to the- possession of a co-owner is, 
that itis for the benefit of all the co-owners until 
is is proved to be of such a character as to amount 
to an ouster or something equivalent to nn ouster of 
the other co-owners, and this should apply with 
greater reason to the case of Muhammadan co- 
owners some of whom are females. 


A suit for possession by transferees from co-heirs 
who were not actually in possession against trans- 
feroes from co-heirs who were in actual possession is 
not barred by limitation, provided itis brought within 
twelve years of the transfer in favour of defendants, 
A Бам Parson UPADHIA v. КААБ Hussain 100 
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ADVERSE POSSESSION —concld. 


ewan —— Franchise, right in the natura of, whether 
ean be acquired by adverso possession 725 


as belween joint owners—Ouster, express, or 
repudiation of one co-owner’s title by other within 
former's knowledge, must be shown—Revenue papers, 
entry in, in one co-owner's nume alone, effect of. 

Jn the caso of joint co-owners, like а son and his 
mother or a brother and his sister, living jointly, and 
maintaining themselves out of the common fund 
derived from the joint property, the possession .of 
one cannot become adverse to the other, unless there 
‚їз ап oxpress ouster ora repudiation of tho title of 
one by the other within the knowledge of the 
former. t. 

Tho plaintit sued the son of a deceased Shia 
Muhammadan in possession of the deceased’s pro- 
perty for his share out of the same, claiming as an 
heir of one of the daughters of the deceased aad as 
a transferee from the widow of the deceased. The 
defence was that the defendant son had 
been in possession of the ontire property 
to the exclusion , of the widow and the 
daughters. It was found that the defendant, the 
widow as well as the daughters of the deceased 
had been living together,and that after the death 
of the deceased, though the name of the defendant 
alone was entered in the revenue papers, an 
allowance was being paid by him tothe widow in 

- addition to a provision for her maintenance, and 
that subsequently she gavo evidence against the 
interests of the defendant and in favour of one of the 
daughters, who had filed a suit agaiust him: 

Held, that, inthe absence of evidence to show 
the date on which the defendant, if ever, asserted 
a title adverse to the widow and the daughters, 
the plaintiff's claim asa snccessor-in-interest of the 
widow and one of the daughters could not be held to 
be barred by time О ASsGHAR HUSAIN т. AKBAR 
Husarn, 3 O. L. T. 488 743 


~~; — by lessee against lessor—Adverse posses- 
sion, whether can be pleaded for first time in 
appeal 890 


by mortgagee during subsistence of morigage. 
Ifa mortgage is subsisting the mortgagee cannot 
set up.an adverse title against his mortgagor so as 
to acquire a title by adverse possession after 12 
years. L В ABDUL Намір v. DURRIAH Вп — 959 


——— nature of —Trespasser, whether can put claim- 
- ant by title to proof of title. и 

A user of land, in order to form the basis of a title 
by adverse possession, must be such as would indicate 
that the person using tho Jand claims ownership 
of it. ( 

Any possession is n legal possession against s 
wrongdoer, and the rightful owner of а piece of 
wasto land is deemed to bo in constructive possession 
of it as against a trespasser. 





A trespasser who has seized a piece of land cannot 
call upon a person who claims the land by title to 
show that his title is good. L B Asna BIBI v. SULE- 
MAN JsMA1L Атона, 8 L. В. R. 372 249 


— —Proprietor holding shamilat on behalf of 
khewatdars, effect of 0 
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` 


AGRA TENANCY ACT (IL оғ 1901), Ss. 58, 88— 
Contract of sale — Agreement to surrender ex-pro- 
pristury rights created, validity oj] —Swurrender of exw- 
proprietary rights after sale, effect of. 

If a contract of salo is entered into which in- 
clndes an agreement to transfer by surrender the 
ex-proprietary rights as soon as they are created, 
such a contract is unenforceable in law. But if 
after а sale-deed has been executed of the pro- 
prietary rights and if after the occupancy tenancy 
has come into existence, the ex-proprietary tenants 
choose to execute a deed of relinquishment in favour 
of the landlord, there is nothing in law to prevent 
them from doing so, even though 16 was all along 
intended that they should do во. A KAMLA ONARAN 
Snu&KAL v. НЕО SHANKER — ^ 1007 


8. 88 1007 


—— $.154— Landlord and tenant—Rent-free grant 
—Resumplion — Forcible dispossession, effect of — Pro- 
cedure, 

Until a rent-free grantis determined in a legal 
manner according to the provisions of the Avra 
Tenancy Act, a zemindar is not entitled to take 
forcible possession of the grant land, A AMBIKA 
PRASAD +. JAG PRASAD SINGH 958 


ALIENATION. See Ніхро Law. 

—— — by Hindu widow and her adopted son — 
Reversioner, suit Љу, to declare alienation invalid— ` 
Bar of right to declare adoption invalid—Suit, 
maintainability оё – Declaration - Diseretion of 
Court 255 

AMENDMENT or PLAINT, right to, in appeal, 
when no: made in Trial Courl—Specific Relief Act (1 
of 1877), s. 41— Declaration, suit for--Issue joined on 
maintainability of suit without consequential relief — 
Possession, addition of prayer for. 

Where an issue ns to the maintainability of a 
suit for declaration without consequential relief is 
raised in the first Court and the plaintif proceods 
to trial withont amending the plaint, he does so 
subject to the risk of an adverse decision, and is 
precladed from asking for tho amendment in 
appeal L B MAUNG Sox Kyun v. Ma Sawe Yu 

611 





ANTECEDENT DEBT. See HINDU Law. 


APPEAL—(CIVIL)—Adverse possession, whether 
can be pleaded for first time in appeal 890 
—— — Award of costs by Trial Court —Appellate 
Court, interference by 655 


—- —— Civil Procedure Code, O. XXI, Rn. 89, 90, 
order passed under 809 





; notice of, to reapnndent—Omiasion to specify 
dale of hearing~Ex parte judgment—Re-hearing, 
right of respondent to, 

Whore notice of an appeal served on ine re- 
tporident did not specify the date of hearing, and the 
appeal was decided ev parte for the respondent's 
default of appearance: : 

Held, that the order should be set aside and the 
appeal re-heard. C Japu KANTA Sarma т. НЕМА 
KANTA GOSWAMY 624 


— Record of Rights, production of, in Appellate 
Court - Procedure — Civil Procedure Code ‘Act V of 
1308), O. XI, v. 27, 
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APPEAL (O1VIL)— conceld. 


Where a Record of Rights is allowed to bo pro- 
duced in evidence in the Appellate Court, an oppor- 
tunity should bo given to the opposite party to rebut 
the presumption arising out of i, PAT KANDHDKO 


NARAIN SINGH v. DEWA Sixeit 955 
==- —, reference to historical works in, propriety 
of 206 





Remand, order of, appeal from —Suit of Small 
Cause Court nature—z Appeal, maintainability of —. 
Civil Procedure Code (Art V of 1903), s. 102, О. XLI, 
т. 28, О. XLIIT, cl. (u). 

No appeal lies from an order -of remand 
passed by the lower Appellate Court in a suit of 
the nature cognizable by a Small Canso Court. A 
SaRUP v, KUNDAR 396 


(CRIMINAL)—Jail appeal, dismissal of, effect 
of—Appeal, subsequent, presented by accused's Coun- 
sel — Entertainability of appeal — Court, duty of. 

The summary dismissal of а jail appeal is no bar 
to a subsequent entertaiument.of another appeal 
presented by the prisoner's Counsel who ought to be 
given an opportunity for arguing the case. О Ногаг 
v. EMPEROR, З O. L. J. 326; 17 CR. L. J. 458- 133 


Right of reply to Public Prosecutor — 
Practice 











(SECOND) —Acquiescence and necessity, whe. 
ther questions of fact or of law —Delay in filing suit, 
effect of — Waiver-—Proof of necessity after long lapse 

` of time. ? 
Acquiescence is sometimes a pure question of fact, 

е. 9., When the point із to bo decided solely on the 

allegation that the party concerned positively and in 

set “terms gave consent, but it is a question of law 
when the point is whether conduct of the party, not 
amounting to direct consent, should be taken as waiver. 

Similarly, "necessity" may bea question of fact, 
e, g., when the point is whether а sum of money was 
taken to the knowledge of the alienee to pay a 


previous genuine debt or per contra merely as an 


act of wanton extravagance, but when the point 
raised is whether the Court below has infringed rules 
and maxims laid down by the Chief Court and has 
decided on wrong principles as to the quantum of 
proof of necessity required, then the question is one 
of law. 

Delay in filing a suit, whenit is short of the 
statutory period, will not amount to a waiver of the 
plaintiff's rights. 

Liberal allowance must be made io ligneus i in the 
matter of guantum of proof of “ ‘necessity” where many 
years have elapsed since the events in question took 
` place, Р NIDHAN v. Вота, 107 P. R. 1916 7.0 


Construction of document, whether question of 

law—Punjab Courts Act (III of 1914), 5. 41. 

No hard and ѓаз гше can bo laid down as to 
whether the interpretation of a document and the 
inference tobe drawn from the wording of a docu- 
ment are matters of fact or of law. Each case 
must depend upon its own circumstances. 

Where the question was whether M had gifted 
shamilat to D along with the proprietary land and 
the ошу, evidence relied upon was mutation with 
respect to the giftand the succeeding jamabandi 


papers; 





INDIAN CASES. 


835.. 


(1916 


APPEAL (SECOND)—concld. 


Held, that the Court had-tolook at the actual 
intention of the donor, which was a bara question 
of fact, and that, therefore, no second appeal lay. P 
Divan Снахр v, SUNDAR, 63 P. R. 1916 199 
against er parte decree—Questior. of non- 

appearance at hearing, whether can be dir 

77 

Finding of fact—Court, duty of — Witnesses, 

credibility of-—Practce —Burden of proof — Recorded 
owner—— Possession, proof of. 

Where an appeal turns on aquestion of fact, the 
Court of Appeal has to bear in mind that its duty 
is to re-hear the case, and the Court must re- 
consider the materials before the Jadge, with such 
othér materials as it may have decided to admit, 

Where the question arises which witness is to be 
believed rather than another and that question 
turns on manner and demeanour, the Conrt of 
Appeal always i is and must be guided by the im- 
pression made on the Judge who saw the witnesses, 
but there may, be other circumstances, quite 
apart from manner and demeanour, which may 
show whether a statement із’ credible or not and 
such circumstances may warrant the Court in 
differing from ihe Judge, even on а question of 
fact, fürning on the credibility of witnesses whom 
the Court has nob seen. 

Where certain plots are recorded sinc» Jong as 
belohging to the defendant and not as belonging 
to the plaintiff the onus lies on the plaintiff of 
proving possession within limitation. 

Possession is a legal expression and can be proved 
in more ways than one. А man can be in posses- 
sion by cultivating ‘himself or through his tenants. 
A Siko PUJAN ‘Tewari v. SOBBAT TEWARI, 14 A. L. 
J. 1066 427 


= Findings of fact, when reviewed—Mined ques- 
tion of law and fact. 

Where findings of fact are sot out in detail and 
are then summarised in the statement of an 
atñrmative proposition, the affirmative proposition, 
if not entirely a finding of law, is а mixed 
finding of fact and law, andif the couclusion is one 
which could not be arrived at upon the findings of 
fect upon which it is based without а misdirection in 











law, it can be reviewed in second appeal. A Nasir 
ALI v. KHER CHAND . . 996 
Good faith, ‘whether question of law or of 

fact 702 


Intention of parties, whether a question of 
law or of fact 601 
—— — Question of property not’ being ancestral, 
whether can be raised ; 215 


APPE LLATE COURT, power of, to order Court-feo 
on set-off 957 
—, powers of— Remand 813 


ARMS AOT (KI оғ 1878), Ss. 19 (f), 20— Wrongful 

possession of arms— Pi *'o0f —Evidence Act (I of 1512), 

s. 25 — Admission before Police, admissibility of— 

Evidence —Comanittal order in dacoity case, relevancy 

of, in tital under Arms Act. 

In order to obtain a conviction under sections 19У 
(f) and 20 of the Arms Act, the prosecution must 
strictly prove that the articles discovered were in 
the possession of the accused. 
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ARMS ACT—concld. 


Analleged admission made by the accused to the 
Police is inadmissible against the: former under 
section 25 of the Evidence Act. 


The evidence of witnesses and the committal order 
in adacoity case aro irrelevant and inadmissible in a’ 
trial ander the Arms.Act. LB NGA THA Ku v. 
EMPEROR 480 


ASSAM LABOUR ann EMIGRATION АСТ (VI or 
1901), S. 164—Keeping houses forvecruiting without 
license Assisting persons to emigrate. . 


À person who, having no license or certificate, 
keeps houses for putting in recruits, actively assists 
them to emigrate in contravention of the provisions 
of the Assam Labour and Emigration Act and keeps 
a licensed recruiter ав a mere figure, is guilty of an 
offence punishable under section 164 of the Act. A 
MAHABIR SINGH v. EMPEROR, 14 A. D. J. 784 479 


ATTESTATION or DOCUMENT, effect of —Estoppel 
—Consent 420 


BADNI TRANSACTION. See Сохтваст Аст, s. 30, 
BAILMENT—Money deposited for safe custody — 


Depositee depositing in Bank—Failure of Bank— 
Care, proper—Liability of depositee 31 


BENGAL CHAUKIDARI АСТ (XX or 1856), s. 52 
577 


BENGAL ESTATES PARTITION ACT (V B. O. oF 
1897), S. 46 ıc) Khasra not prepared according to 
Batwara Act, evidentiary value of. 


A khasra not prepared in accordance with section - 
46 (c) of the Batwara Act is absolntely valueless, 
if not inadmissible in evidence, and shonld not be 
made the basis upon which rent is to be settled. 


РАТ GULAB CHAND v. SALEK HUSSAIN 513 
BENGAL GHATWALI LANDS REGULATION 


(XXIX or 1814)— Regulation. XIV of 1310, s. 4— 
Ghatwali tenure — Liability to sale for arre us of rent 
—Ghatwal subject to service to Government ant that 
subject tu service to Raja, distinction between — 
Kharagpur ghatwali, nature of. 


The contention that no ghatwali tenure can ba sold 
in execution of a rent-decree is not a sound one, 


Kharagpur ghatwalis can be sold by the landlord 
in execution of a deoreo for rent. 


The only ghatwals over whom a Deputy Com. 
missioner has jurisdiction are those who are subject 
to the provisions of the Bengal Ghatwali Lands 
Regulation (XXIX of 18.4). Where a ghatwal is 
liable to render service to a Deputy Commissioner 
and derives his appointment from the Deputy Com- 
missioner, his land can be sold with the consent of 
the Deputy Commissioner. Where a ghatwal is 
appointed by a Raja andis not shown to be liable 
to render service to anybody but the Raja, his ghatwali 
lands may be sold by the Raja. PAT  LaKsHMI 
NARUN MAHTO v. Satya NARAIN, 1 P. L. J. 197 209 


BENGAL, N.-W Р. ахо ASSAM CIVIL COURTS 
AOT (XII ov 1837), s. 37 206 
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BENGAL TENANOY АОТ (VIII В. С. or 1885), 


Manager, if can represent family insuits under 197 





- 8.5, cl. (5)—~Presumption, applicability’ of, 
to tenancies created before the Act—Inter pretation. 
of Statutes— Retrospective operation —Sub-division _ of 
tenure, effect cf—Holding of unknown origin, at in- 
variable rent for 40 years, whether can be presumed 
to be holding at fived rates of vent — Burden of proof 
—Ejectment suit by landlord against transferee of 
holding. ° 
Clause 5 of section 5 of the Bengal Tenancy Act 

is not limited, like section 50, in its application to 

suits or proceedings between landlords and tenants, 
under the Act. 

The presumption under clause 5 of section 5 of the 
Bengal "Tenancy Act applies to tenancies 
created before the Act came into force. That clause 
is not limited to cases of tenancies of more than 


. 10) bighds in existence as such, either at the com- 


mencement of the Bengal Tenancy Act or at the date 
of the institution of the suit wherein the question of 
the nature of such a tenancy arisestor deter- 
mination, And it may properly be applied to deter- 
mine the character of a tenancy of more than 100 
bighas, though that tenancy had been sub-divided into 
tenancies each of less than 100 bighas before the 
Bengal Tenancy Act came into operation. 

Clause 5 of section 5 does not create any new right 
or purport to affect any right created before the 
commencement of the Beagal Tenancy Act, it simply 
furnishes a mode of proof of the character of 
tenancies of certain descriptions and is consequently 
a provision not of substantive but of adjective law, 
aud, therefore, may have retrospective. operation. 

Every Statute which takes away or impairs vested 
rights acquired under existing laws or creates a new 
obligation or imposes & new liability or attaches a 
new disability in respect of transactions already past, 
must be presumed tobe intended not to have a 
retrospective effect. 

The sub-division ofa tenure divisible in its nature 
does not create a breach of its continuity and each 
fragment carved out of the original tenure retains 
its incidents, 


The real nature of a tenancy is determinable -by 
proof of the purpose of the original grant, the 
grantee’s dealing with itis by no means decisive as 
to the true character of the tenancy. 


In a suit by a landlord for ejectment of the trans- 
feree of a holding on the ground that the holding 
is a non-transferable occupancy holding, the defend. 
ant who asserts that it constitutes a holding at fixed 
rates of rent (and as such is transferable), must 
establish the troth of the assertion. 


The mere fact that the rent of a tenancy (of which the 
origin is unknown) of agricultural Jand held byan 
occupancy raiyat has not been altered for a period of 
40 years, does not, asa matter of law, lead to the 
reference that at the inception of the tenancy its 
rent. was by agreement of parties fixed in perpetuity, 
C JAGABANDHU БАНА v, MaGnamoyr Dassi, 24 O. L, 
J. 363 


&84 


S. 6—Taluk, assignment of part of, «f creates 
new tenure in respect of part—Enhancement of vent, 
—Sub-division or consolidation of taluk, if affects itg: 
continuity. | 
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BENGAL TENANCY ACT- contd. 


Where part of a taluk existing at the date of the 
Pérmanent Settlement was assigned at the same 
rate of rent as that at which the entire taluk 
was -held and the assignee obtained a sanal from 


` the proprietors recogaizing him as a separate tenure. 


holder in respect of tha part assigned with separate 
liability for its rent: 

Held, that by the assignment no new tenure was 
created i in respect of the part, bat that there was ап 
assignment of parb of the old tenure, and that couse- 
quently its rent was not liable toenhancement, as neither 
of the contingencies mentioned in clauses (a) and (b) 
of section 6 of the Bengal Tenancy Act had happened. 

Per Mookerjee, J.—The continuity of a transferable 
tenure is not affected by sub-division or by consolida- 
iion. С CHANDRA KANTA v. RAM KRISHNA, 20 C. 
W. N. 1092; 24 C. L. J, 275 d 707 


S. 22—Raiyat acquiring lease of superior 
tenure, consequence of— Merger. 

When a cultivating raiyat, who held the land 
under a tenure-holder, acquires fora term a lease 
of the tenure, he ceases to have any right to hold 
the land as a tenant (raiyat); therefore, after tho 
expiry of the term of the lease he is bound to go 
and make over possession of the land. PAT Ma. 
MANNERS v. SATROGRAN Das. 20 O. W. N. 800 178 


———— §.52—Eviction of occupancy tenant from 
portion of his holding, effect of. 

Jf a landlord evicts his tenant from a portion of 
his holding he shall recover no rent for any part of 
the holding until he has restored to him tho land 
which he has forcibly taken. In other words, where 
there has been diminution of the holding Бу dis- 
possession by a landlord, there can be no apportion- 
ment of rent, 

This rule applies to all classes of tenancies. PAT 


Suaxw NARAYAN SINGH v, CHANDRA SEKHAR PRASAD 26 
5 


S. 65—Road-cess—Rent—-Decree for road. 
cess—Purchaser in execution of decree for road-cess — 
Priority over mortgagee— Mortgage. 

The definition of rent in the Bengal Tenancy Act 
includes road-cess and therefore under section 65 of 
the Act a decree for road-cess is a first charge upon 
the tenure. 

An auction purchaser in execution of a decree for 
road-cess has a title paramount to a mortgagee of 
the tenure. PAT. А B. CREODITTI v. QUADRESS, 1 P. 
L.J. 161 498 


Ss. 67, 179—-Permanent mokarari lease—In- 
terest, covenant for, and damages on arrears of rent — 
Unconscionable bargain—Penalty—Court, power of, 
to grant relief — Contract Act (1X of 1872), s. 74. 

Per N. R. Chatterjea, J. (Richardson, J , dissenting). 
—Although the Courts should not lightly interfere 
with contracts between landlords and tenants in 
cases of permanent mokarari leases, a stipulation 
by the tenant to pay interest at 75 per cent., besides 
full damages, on default of kists is either a penalty 
or an unconscionable bargain and should not be 
allowed to be enforced. 

The Court can grant relief in the exercise of its 
equitable jurisdiction, if the боласыз is unconscion- 
able, 
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Although section 67 of the Bengal Tenancy Act 

does not control the provisions of section 179 and n 
contract for the payment of interest on arrears of 
rent ata rate, higher than that provided for by 
section 67, entered into by alandlord and a perma- 
nent tenure-holder under him is enforceable by 
law, yeb section 179 does’ not exclude tho con. 
sideration of the qnestion whether the contract is 
affected by the provisions of law other than the 
Bengal Tonancy Act. 
I Per Richardson, J.—A. stipulation by a permanent 
mokarari lessee to pay interest at Т5 per cent, and 
damages on account of default of kists is not a 
penalty пог isit such a contract as ought not to 
һе enforced according to its true construction. 

In onforcing the terms of a contract, creating a 
permanent lease at an invariable rent the lessee 
is not prima facie entitled to the indulgent con- 
sideration which might be extended to a needy and 
improvident debtor in the clutches of a grasping 
money-lender in cases of money-lending contracts. 

Where the Courts are appealed to merely on the 
ground of some apparent hardship in the contract 
itself, it has іо be borne im mind that Courts of 
Equity cannot give relief from a transaction and 
contract merely on the ground that it is a hard 
bargain, except perhaps when the extortion is so 
great as to be of itself evidence of fraud. C Nana. 
KUMAR CHAKRABURTTY v ABDUL JABBAR Mian, 2 C. 
W. N. 112 721 

Ss. 67, 68, 108— Rent, decree for—TIntevest or 
damages, right of plaintiff to 

The duty of a Court to award interest or damages 
on arrears of rent under sections 67 and 68 of the 


. Bengal Tenancy Act is mandatory. It must do either 


ihe one or the other. PAT KANDHDEO NARAIN SINGH 


. *. DEWA SINGH 955 
— —- — 8. 68 955 
8.71 153 








- §.87—Homestead land, ‘abandonment of, what- 
amounts to—Sale of such land. by tenant —Purchaser, 
status of. 

The only test of abandonment of homestead land 
within the meaning of the Bengal Tenancy Act, 
section 87, wonld be discontinuance of residence in 
the village. 

The purchaser of a non-transferable homestead 
from a tenant isa mere trespasser ‘and is liable to 
ejectment by the zemindar within whose zemindari 
the land is situate. PAT Raguupar SINGH v. RAM 
GAULAM Missrg, 1 P. L. J. 502 653 
5. 88—Division of holding— Distribution of 

vent, when binding on landlord—Patwari, authority 

of, extent of. 

Per Kingsford, J.—The division of а holding and 
the distribution of rent are not binding on the land. 
lord unless he gives his consent in ‘writing. 

Per Chamier, J.—It is not within the scope of the 
&uthority of а rent collector to consent on behalf of 
his masterto the transfer of an occupancy holding. 

Giving receipts for rent does not is itself amount to 
consent to a transfer РАТ Wrarr, А. W. v. Suro 
GOBIND SAHU, · Р. L. J. 4 4 777 

S. 93 Common Manager, appointment of--~ 

‘Dispute,’ nature of, to warrant apointment—‘Cq. 

owners, meaning of. : + 
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А co-sharer in an estate who has opened a separate 
account in respect of her share in the Coliectorate, 
does not cease to be one of the “co-owners” of the es- 
tate within the meaning of section 93 of the Bengal 
Tenancy Act. 

A dispute which may warrant the appointment of 
a Common Manager under section 03, Bengal Tenancy 
Act, need not be a dispute between all the cc-owners 
of the estate, nor need it be as to the management 
of all and every part of the estate. A dispute 
between some of the co-owners who own the greater 

` part of the estate, even if the dispute be only as to 
the management of their shares, is sufficient to attract 
the operation of section 93. 


A manager of part of an estate is поб з manager 
of the estate, because the part does not include the 
whole. A dispute as tothe managoment of part of 
an estate is a disputo as to or relating to the manage- 
ment of the estate because the whole includes the 
part. . 


The mere fact that the disputes as to manage- 
ment of au estate between the co-cwners involve a 
dispute as to the boundaries between that common 
estate and another estate separately owned by one 
of the co-ovners, does not taks away the jurisd:ction 
of the District Judge to appoint п Common Manager 
under section 93 of the Fengal ‘Tenancy Act. С 
Ѕоваріхру Roy v. GIRISH Мон:хт Devi, 21 C. W. N. 
240 448 


— Ss. 98, 94, 95—Receiver, appointment of, 
pending application for appointment of common 
manager, legality of— Order passed without notice 








to parties concerned, effect of 177 
— Ss. 94, 06 177 
— B. 108 955 


— 8s. 105, 1054, proceeding under, for settle- 
ment of Jab' amd equitable rent- Status of tenant, 
whether triable when wnder-tenants - not made 
parties—Terms of lease or ot.er documents between 
parties, whether can be cunsidered—Parties, proper 
and necessa y. ч 
In а proceeding under section 105 of the Bengal 

Tenancy Act between the landlord and the tonant 

for the settlement of fair and едпібаріс rent, when 

the laudlord dispates the correctness of the entry 
in the Record of Rights as to the status of tho 
tenant, the question whether the tenant is a raiat 
or atenure-holder is prima acie triable under the 
provisions of section :05A, clause (e), and the 

Revenue Officer is not justified in refusing to try 

the question on the ground of non-joinder of the 

under-tenants or sub-tenants of the tenant. 

Such under-tenants or sub-tenants are not neces- 
sary parties to the proceeding in the senso that it 
must fail in their absence, though they would 
be proper partics if joined as parties to sucha pro- 
ceeding. 

In settling a fair rent.under section 105 the 
Revenue Officer and the Courtare not precluded 
from taking into consideration the terms and condi- 
tions embodied in a lease or other written document 
by which tho rights of the parties (landlord and 
tenant) are regulated. С Joaenrra Monan Das v. 
Janaki Natu SAHA 795 
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Ch. XIII—Kalíari dues, suit for—Jurisdie. 

tion —Small Cause suit “600 

S. 160 (g), protected interest under. 

A putnidar granted a durpatni lease by a lease deed 
which contained the following words, “I give you 
right to alienate the same at pleasure by gift and 
sale and to grant se-patni, eto., settloments of your own 
interest": 

Held, that the se-patui created by the dur-patnidar 


"was a "protected interest" within the meaning of 


section 160 (g) of the Bengal Tenancy Act and 
cona not be annulled under the provisions of section 

In order to create a “protected interest within the 
meaning of section 169 (g) of the Bengal Tenancy 
Act, itis not necessary that on express written per- 
mission must bo obtained from the landlord on the 
occasion when the tenant creates the interost. C 
BIDHUMUKHI v. ASMATULLA, 24 О, E. J. 180 669 

Ss. 170, 174— Appeai, Second — Rent-decree, 
what amounts to—Splitting up оў jama, effect of. 

No appeallies from an order under section 174 of 
the Bengal Tenancy Aot. 

No second appeal lies from an order under Order 
XXI, rule 83, of the Civil Procedure Code. 

Obiter dicta. - A decree notobtained in respect of 
the entire rent arrears of a holding is not a decree 
for rent within the meaning of section 170 of the 
Bengal Tenancy Act. 

An application by a sharcholder in а mokarrari to 
deposit the purchase-money in respect of a portion 
ofthe mokarrari sold іп execution of such a decree 
falls under Order XXI, rule 59, Civil Procedure Code, 
ang not under section 174of the Bengal Tenancy 

ct. 

A mero splitting up of the jama by private arrange- 
ment would not necessarily mean а splitting up of an 
under-tenure. РАТ RAZI-UDDIN HOSSAIN v, BEN- 


DESHRI Prasap SINGH 769 
S. 174 769 
—— — 5.179 721 


BERAR INAM RULES, 1870 —Inam estate, incidents 
and devolution of -—Partition. 

An inam estate in Berar is governed by the Inam 
Rules of 1879. It is primarily а restricted tenure 
but the rales provide for its conversion, in certain 
cases, into an estate of free-hold governed by the 
personal law of the grantee. Whether а particular 
estate has been so. converted or enfranchised is a 
question of fact in each particular case, the burden 
of proving which rests on the party who asserts it. 

A jagir or other inam estate may be anything, 
from a mere grant for life in the royal share of the 
revenue to an absolute estate in the soil; and the 
only correct method, for the judicial decision of claims 
made upon it, is to ascertain the meaning and effect 
of the grant in each case from the circumstances and 
objects with which, and the rules under which, the 
sanad was granted 

A jagirdar, entitled to sole management of. an 
impartible estate, cannot in law or equity be deprived 
of his status and legal right, because he has allowed 
various members of his family to enjoy shares in 
the income by way of maintenance: nor can the 
number of legal sharers be increased by an erroneoug 
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recognition in the family, as sharers, of persons who 
have no right to shares, unless the error or variation 
of the law has grown into a valid family custom. 
ry The devolution of an inam estate which has not 
been converted into a free-hold is governed by the 
Inam Rules, supplemented as far as necessary and 
permissible, by the personal law of the jagirdar. N 
KRISHNAJI v. Nio KANTH, 12 N. L. В. 150 518 


BICYCLE with auto-wheel, if motor car, motor 
bicycle or bicycle—Tax, liability. for—Statutes, 
interpretation of 877 


BOMBAY CITY оғ IMPROVEMENT TRUST АСТ 
(ІУ .оғ 1898), S. 48 (11) 33 


BOMBAY HEREDITARY OFFICES ACT ae or 
1876), S. 64 (a), scope of—Mharki Vatan—Declara- 
- tion, suit for— Jurisdiction — Civil Court versus 
Collector. 
The jurisdiction of Civil Courts, if it is to be with- 
drawn, must be withdrawn by clear words and not by 
doubtful inferences. 


Section 64 (а) of the Hercditary Offices Act 
merely cmpowers a Collector to register the names 
of individual Vatandars as holders of the office, and 
does not confer a power to determine who” are 
vatandars. 


It is competent to a Civil Court to grant a declara- 
tion that plaintiffs аге vatandars of a Mharki Vatan. 
B Rao FAKIRA т. DAGDU HANMATA MAHAR, 18 Bow. 


L. R. 779 562 
BOMBAY HIGH COURT RULES (ORIGINAL 
SIDE), Rr. 397, 399 618 


BURDEN or PROOF—Pariy having special means 
of knowledge of a fact 452 
Suit on morigage-bond —Original produced by 
defendant with endorsement of payment—Lresump- 
` tion. 

Where in a suit on а mortguge-bond the defendant 
produces the original bond with an endorsement of 
payment on it, the burden is cast on the plaintiff of 
showing that the debt is still outstanding. ` 


But if the defendant's story of payment is ridi- 
culous beyond measure, the Court will presume that 
the bond came into the defendant’s possession 
through dishonest means. PAT MADAN MOHAN 
SARAY v. Erwan CHAND MAHTO 562 


BURMA JAIL MANUAL, R. 563 (8) 169 


CALCUTTA HIGH COURT INSOLVENCY RULES, 
Ra. 17, 18, 19, 80 990 


CALCUTTA IMPROVEMENT ACT (V В. С. or 
1911), 8. 2 749 
Ss. 2, 36, 89, 41, 69, 156 — Purposes of Act — 
Construction of yrovisions of Act- Recoupment, whe- 
ther a purpose of the Act ——Acquisition (f land for 
recoupinent—Board о! Trustees, power of— Affected 
by the execution of the scheme’, meaning of —' Build. 
ing site’, meaning of—‘Street’, meaning of — Interpre- 
tation of Statutes— Precedents, value of— Jurisdiction 
of Civil Cowrts— Notice under s. 156 of Act. 
The provisions of the Calcutta Improvement Act, 
1911 must be interpreted as a whole and not 
isolated from each other. 
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The Act does not authorise the Board of Trustoos 
to acquire land ‘compulsorily for the purpose of 
recoupment, 

Section 69 is the only section in the whole Act 
which deals with compulsory acquisition and under 
the powers of compulsory acquisition, as defined in 
that section, the Board of Trustees are not competent 
to acquire land compulsonly except “for carrying 
out any of the purposes of the Асі”, which do not 
include recoupment, 

Recoupment isnot one of the purposes of the Act 
as enumeruted in the preamblo. : 

The expression “affected by tho executioa of the 
scheme” in section 42 does not mean “beneficially 
affected or improved in value”, nor does it mean 
“prejadicially affected or impaired in value,” but 
it signifies “acted upon physically or materially”, so 
that land may well be „said to bo “affected by the 
execution of a scheme” within tho meaning of 
section 42 (a) when by the construction of the 
improvement works, there is a physical interference 
with any right, public or private, which the owner is 
entitled to exercise in connection with that pro- 
perty. 

The object of the Legislature must be determined 
as expressed in the provisions of the Statute, itis 
not permissible to speculate about the unexpressed 
intention of the Legislature anda Court is not con- 
cerned with the difficulties, real or imaginary, which 
may arise from the adoption of the expressed inten- 
tion of the Legislature. 

The intention of the Legislature to impose a charge , 
on the subject must be shown by clear and unambigu- 
ous language, во that when a number of taxes have 
been expressly imposed by the provisions of an Act, 
it cannot be maintained that another tax has been, 
by implication, imposed проп the subject by the 
same Act 

An Act of the Legislature should never be inter- 
preted on the assumption that the Legislature has 
indirectly accomplished what it did not venture to 
undertake openly and directly (from fear of public 
clamour and criticism). This principle applies with 
special force toan Act which confers on a Corporation 
extensive powers of interference with private rights; 
the extent of the powersof such interference must be 
assumed to have been explicitly and accurately 
defined in the Act and it cannot be held that wider 


.powers than what appear on the face of the Act 


have been conferred in disguise upon the Corporation. 
It is not competent to the Board of Trustees 
under the Calcutta Improvement Act to initiate a 
scheme on one of the grounds enumerated in section 
89 and then to justify their action, when called in 
question, on the plea that the schome might have been 
framed on another ground, suck evasion of compliance 
with statutory requirements not being permissible. 
The expression “providing building site” in 
section 39 14) does nob mean buying up land already 
fit for building site or pulling down houses and 
selling the land for building site, but it means 
"making it possible to use as building site land 
which cannot, for various reasons, be now used ав 
building site”. 
. The term “strect’ in the Calcutta Improvement 
Act does not include either the abutting lands on 
both sides or the houses thereon, 
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There is nothing in the Calcutta Improvement Act 
which takes away the jurisdiction of the Civil Court 
to, investigate whether the action taken by the 
Trustees has or has not been in excess or violation of 
statutory authority. 

No notice under section 156 of the Calcutta 
Improvement Act із necessary when the suit against 
the Trustees is for an injunction to restrain the com- 
mission of an act threatened to be done, 

Judicial precedents are of binding force and of 
real guidance only in so far’ as they establish 
principles. C TRUSTEES FOR THE IMPROVEMENT OF 
CALCUTTA v. CHANDRA KANTA бновн, 24 C. L, J. 246; 
210. W. N. S 749 


8з. 86, 89, 41, 69, 156 749 


CALCUTTA MUNICIPAL ACT (III B. C. of 1699), 
Ss. 341, 617, 618, 6 9—Fiatures, order for ve- 
moval of—Compensation, suit for declaration of right 
to—Injgunction—Compensation, prayer for assessment 
of — Jurisdiction of Court—Form of decree— Specific 

` Relief Act (I of 1877), s. 42. 


There is nothing in section 341 of the Calcutta 
Municipal Act which renders the assessment of com- 
pensation a condition precedent to the demolition 
of structures. The section only provides for 
compensation to the person “who suffers damage” 
by a removal. Until the removalis effected, no 
damage is suffered at all and no right to compensa- 
tion accrues 

Under section 617 of the Act, the fixing of com- 
peusation in cases -of dispute is placed in the Court 
of Small Causes and no other Court can take cogniz- 
ance of such a prayer, even when it is coupled 
with a relief for a declaration that the plaintiff is 
entitled to compensation. 

Sections 618 and 619 of the Act do not control 
section 617 во -as to restrict its provisions to claims 
by the Municipality against third parties. They 
only give the Municipality a special means of re- 
covery of the amount awarded which is not given 
to the individual; but the amount of compensation 
payable by the Municipality to the individual, when 
in dispute, should be fixed and determined only 
under section 617. 

Where the Municipality have obtained orders from 
a Magistrate for the demolition of structures and 
the destruction thereof is actually impending and 
the Municipality denies that they were erected prior 
to 1863, an action is maintainable for a declaration 
that the owner is entitled to compensation for 
removal and that the structures were built before 
1863, and the decree should specifically embody 
these reliefs, 


The Caloutta Corporation served one J. with notices 
under section 341 of the Municipal Act to remove 
certain structures and thereafter obtained orders 
from a Magistrate for their demolition, but took 
no steps to enforce those orders. J. brought are- 
gular suit in the Court of the Subordinate Judge 
against the Corporation claiming (1) a declaration that 
the fixtures were erected before June 1, 1863, (2) 
а declaration that she was entitled to compensation 
for the loss she wouldsuffer by their removal, (3) а de- 
claration that tho Corporation could not remove them 
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till compensation was paid, (4) that the Court should 

fix the amount of compensation, (5) an injunetion 

restraining removal till the compensation was 
aid: 

Held, (1) that, on the true construction of section 341 
(3), the assessment of compensation was not a con- 
dition precedent to the demolition of the structures: 

(2) that J. was entitled under section 42 of {һе 
Specific Relief Act, 1877, to а declara- 
tory decree for the first two claims, the Cor. 
poration having denied her right to compensation 
uutil the hearing of the appeal against the decree 
of the Subordinate Judge, but that other reliefs were 
misconceived and relief 4 was congnizable only by 
a Small Cause Court. P C JOSEPH v. CORPORATION 
or Caucurta, 20 M. L. T. 383; 18 Bom. L. R. 878; 24 
C. L. J. 498; (1916) 2 M. W. N. 544 21 C. W. №, 194 





912 
Ss. 617 to 619 912 
С. P. LAND REVENUE ACT (XVIII or 1881), 


Ss. 4-A, 69 (4), applicability of, to bhogra land —Pre- 
sumption, 


An assignee of proprietary rights in bAogra laud 
is a proprietor under section 4-A of the Central 
Provinces Land Revenue Act. Section 69 (4) of the 
Act deals only with the classification of the land and 
does not touch the question of proprietary rights 
therein. Therefore, entries in the Settlement Record 
which purport to declare the ownership of the land aro 
not conclusive under the section. М DINANATH v. 
MANBODHI, 12 N. L. В. 189 547 


8. 69 (4) 547. 


CHARGE, amendment of, by Sessions Court, after 
expression of opinion by assessors, whether legal 
—UCourt, duty of 134 


CHARTER ACT, 1861, (24 and 25 Vict, c. 101), б. 
15 855- 








S. 15—Compromise, saggəstion as to —Duty 
of Court 48 


CHOTA NAGPUR TENANCY АСТ (VI B, C. or 
1909), Ss. 77, 208 —Ghatwali tenure —Right of nomi- 
nation of Валуа] resting with Government — Rent- 
decree —Brecution —Liability of tenure for sale. 


A ghatwali tenure is not saleable in execution of . 
a decree for arrears of rent in cases where the right 
of nomination of the ghatwal rests not with the Rajah 
but with the Government. PAT MIDNAPUR ZANIN- 
par Co., Lp. v. AJAMBAR SINGH, 1 P. L, J. 601 963 


5. 203 963 


Ss. 212, 215 (1) (c) —Deposit of money to set 
aside sale — Relating to the execution thereof," mean- 
ing of-—Person entitled to get sale set aside — Proof of 
title. š 
The words “relating tothe execution thereof” in 

section 215 of the Chota Nagpur Tenancy Act in- 
clude an order passed in respect of a payment for 
the purpose of getting a sale set aside. 

Tf an applicant is able to satisfy the Court that 
‘he claims an interest and allegas a lawful title, it 
will be sufficient to bring him under section 212 
of the Chota Nagpur Tenancy Act. It will not be 
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necessary for him to prove his title. The section 
clearly means that parties who desire to have a sale 
set aside should not be held down to strict proof, 
whioh may require elaborate evidence for the 
purpose of showing thatthe origin of the title was 
lawful. The proceeding contemplated by the section 
is a summary proceeding in which the mere claim to 
а lawful title will be sufficient. PAT  PUNCHANON 
MANATA v, КАКА: MAHATA 829 

8. 215 (1) (с) 829 
CIVIL COURT, interference by, with ucts of Mamici- 

pat Committee. 

Persons dissatisfied with any act of a Municipal 
Committee have а right of appeal, but not to a Civil 
Court, which will interfere only when the act com- 
plained of is in excess of the powers of the Com- 
mittee. P MUNICIPAL COMMITTEE, AMBALA v. MADAN 
Lar, 104 P. R. 1916 599 


CIVIL PROCEDURE CODE (Acr XIV or 1F82), 
` Ss. 223, 224 682 
Ss. 223, 248, 249-—Transmission of decree, 
application for, whether application for execution — 
Order for transmission, whether operates as ‘revivor’ 

— Notice to judgmoent-debtor, legality of, on applica- 

tion under з. 223—Registrar of High Court, powers 

of, re execution of decrees. 

To constitute a revivor of a decree within the 
meaning of .Article 158 of the Limitation Act, there 
must be, expressly or by implication, a declaration by 
a duly qualified Court or person. that the decree is 
still capable of execution ава the decree-holder is 
entitled to enforce ib. А 

An application under sections 223 and 224, Civil Pro- 
cedure Code, 1882, for the transmission of a certified 
copy of a decree, taken with an order thereon that 
the application should be granted, does not con- 
stitute a revivor of the decree within the meaning of 
Article 183 of the Limitation Act. 

Tho fact that the application was written upon a form 
which is applicable to an application under section 
235, Civil Procedure Code, 1882, does not make it 
an application in execution nor constitutes the order 
thereon a 'revivor.' 

Sections 248 and 249, Civil Procedure Code, 1882 
have no relation to an application for transmission of 
а copy of a decree under section 223 of the Code. 
Therefore, a notice issuedin the first instance upon 
the judgment-debtor on an application for transmis- 


sion taken with the finalorder for transmission cannot . 


` operate as a 'revivor' within the meaning of Article 
183 of the Limitation Act, 

Per Sanderson, C. J.— The Registrar of the High 
Court has no jurisdiction to adjudicate upon any 
matter, such as limitation, with reference to the 
question whether a decree is capable of execution; 
such a question has to be decided by the 
Court itself under section 249, Civil Precedure Code 
of 1882, ~ 

Rule 370 of the High Court Rules making it in- 
cumbent on the Registrar to issne notice to‘ the 
judgment-debtor on an application for transmission 
of a decree, may or may not have been consistent 
with the Civil Procedure Code of 1859 which was in 
force at the date when it was passed, butitis not 
consistent with the scheme of the Code of 1882, 
which leaves it to the Court to which the decree ig 
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transmitted io determine whether the decree is 
capable of execution or not. The rule must be read 
as modified by the Code of 1882, 

With regard to a decrec on the original side of the 
High Court, the word “revivor” in Article 183 of the 
Limitation Act does not mean the same thing as one 
or more of the matters which are mentioned in 
Articlo 182, sub-clauses 5 and 6. { 

Per Woodroffe, J.—An order for transmission of a 
copy of a decree is not, as such, an order on an ap- 
plication for execution, though ib is an order on an 
application in execution. К 

Even if the Registrar of ће High Court bas power 
to issue, asa ‘quasi-judicial act’, notice under sec- 
tion 248, Civil Procedure Code, on an application for 
transmission ofa decree, he has no power to de- 
termine judicially that the decree is alive if the 
debtor should contest the point. The Judge must do 
that, and the facb that the debtor does nob appear 
on the notice cannot give an order passed by the 
Registrar that judicial character which is necessary 
for an order operating as a revivor. 

Per Mookerjee, J—An order for execution of a 
decree under the procedure laid down in sections 248 
and 249,Civil Procedure Code of 1882 (rules 22 and 23 
of Order XXI, Civil Procedure Code, 1908), after the 
issue of a notice upon the judgment-debtor, operates 
as a revivor, but the mere issue of the notice under 
section 218 does not by itself produce that consc- 
quence. Н 

An application for iransfer-of a decree is in no. 
sense an application for execution. 

The Registrar of the High Court has no jurisdic- 
tion to make an order under section 249, Civil Proce- . 
dure Code. 

Upon an application for transmission of a decree 
under section 223, Civil Procedure Code, 1&8?, a notice . 
under section 248 cannot properly be issued; such 
notice, if in fact is&ued, cannot by itself operate 
as a revivor of the décree and the Registrar can. 
notin law make such a determination under sec- 
tion 249 as would operate to revive the decree. C 
OCnurrERPUT SINGH v. SAIT SUMARI Mar, 28 C. L. J. 





645; 20 C. W. N. £89; 43 С. 903 602 
Ss. 224, 2:0 682 

. Ss. 248, 249 602 
Ss. 278, 282, 283 А 627 . 


Ss. 287, 278, 282, 258— Execution — Attach- 
ment— Order rejecting dpplication by mortgagee ask- 
ing sale of property attached subject to mortgage— 
Mortgage, suit on—Limitation Act (XV of 1877), 
Sch. ЇЇ, Art. 11. 

Section 282, Civil Procedure Code, only applies 
to a case whero a Court is satisfied that property is ` 
subject to a mortgage or lien, and in that case it 
enables the Court to continue the attachment of that * 
property. š 

An order rejecting an application by a mortgagee 
of attached property asking that the property should 
be sold subject to his mortgage, is not an order 
under section 283, Civil Procedure Code, and is nct 
subject to the rule of limitation contained in Article . 
IL of the Limitation Act. B GANESA KRISHNA . 
KULKARNI v, DAMOO NATHU Samer 18 Bom. L, R. 782. 
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8. 662—Remand -— Powers of Appollate 
Court 813 


CIVIL PROCEDURE CODE (ACT V oz 1908), 8. 


(2), O. XX, rr. 13 to 18—Preliminary decree, what - 


amounts to. А : 

Tf a decision on a preliminary issuo merely entitles 
the plaintiff to go on with the suit, it is not a pre- 
liminary decree as defined in section 2, clauso (2), of 
the Code of Civil Procedure. Unless a decision 
on one out of several issues amounts to a 
preliminary decree of the natura contemplated 
in Order XX, rules 12 to 18, ib is not n 
preliminary decree, as ib does mot decide any of the 
matters in controversy in the suit. L B MADARI, 
A. G. v. R. MissER, 9 Bur. L. Т. 119 431 


—— S. 9—Right to perform ceremony at temple 
festival — Right to office—Right of worship—Jurisdic- 
tion of Civil Court — Relief, nature of—Injunction, 
form of-—Damages. 

Theright to exclusive performance of manda pappadi 
ie., ceremony performed on a particular day at a 
periodical festival in a Hindu temple, to bear tho 
expenses of the ceremony and receive the honours 
.connected therewith, which it is not in the discre- 
tion of the temple trustees to allow or not, is a right 
of a civil nature, though the recognition of the right 
may depend on the decision of questions as to re- 
ligious rights and ceremonies, anda suit to enforce 
such a right is cognizable by the Civil Courts. 

In a suit for the enforcement of the right, where 
an injunction restraining other persons from interfer- 
ence with it is sought, the Court should make the 
injunction conditional on the plaintiff's - readiness 
to perform the ceremony, so that in the event of his 
failure to do so, the temple trustees may ignore his 
exclusive right and make other arrangements for its 
performance: i А 

The damages awarded for interforonco with the 
right should be the necessary consequences of the 
defendant's act. Expenses of a complaint preferred 
to a Magistrate are too remote and should be dis- 
allowed. Ў 

Principles governing maintainability of actions for 
rights of worship, and rights to perform ceremonies 
and to claim honours arid emoluments discussed. 

Case-law reviewed, ` 


Per Spencer, J.—The right in dispute is a right 
to take an exclusive part in a particular form of 
worship. And as itis not a voluntary performance 
which the trustess could, at their sweet will and 
pleasure, allow or not, it may ba that the plaintiff 
should properly b» treated as holding au office of 
trust connected with the temple. A right of this 
kind might also have arisen out of a trust or implied 
contract between the plaintiff and the trustees. 


Per Krishnan, J.—The right claimed is a right to an 
act of worship in s partionlar manner and with 
particular incidents attached to it. Tho honour 
claimed is not a matter of choice with the trustees, 
The right is, therefore, oue of a civil nature. 


In each ease the question whether the right put. 


forward to perform any festival exclusively is valid 
or not, should be decided оп the facts оЁ the 
case and the usage of the temple. It is within 
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the discretion of the trustees to give a per- 
manont and exclusive right to any worshipper 
to perform a particular ceremony for the benefit of 
the temple and where the right is claimed by reason 
of such permission ог аз а hereditary right enjoyed 
from time immemorial according to the custom of 
the temple, there is no reason why it should not be 
upheld provided the right of the trustees to perform 
the festival, in case the man claiming the exclusive 
right fails to do so, is safeguarded and the interests 
of the temple do not suffer. A right enjoyed from 
time immemorial’ is presumed to have had а legal 
origin and the person asserting the contrary must 
prove it. М THIRUMALAI ALWAR ALYANGAR v. SRI- 


NIVASACHARIAR SwAMIGAD, 81 M. L. J. 758; 4 L. i 
56 


S. 10—'Matter in issue’, meaning of—Object 
of section — Kuit for rent for period subsequent to that 
included in a prior suit for rent, if governed by s. 10. 
The operation of section 10, Civil.Procedure Code, 

when otherwise applicable, is not excluded by 

the fact that the previously instituted suit has 
reached the stage of an appeal. 

The expression “matter in issue” in rection 10 has 
reference to the entire subject-matter in controversy 
between the parties and is not equivalent to “any 
of the questions in issue.” 





. The object of the section is to prevent Courts of 
concurrent jurisdiction from simultaneously trying 


‘two parallel suits in respect of the same matter in 


issue. Н 

The sestion does not bar thetrial of a suit for 
ront for a period subsequent to that included in the 
previously instituted suit for reut, although the same 
question may be involved in the two suits. 


Section 10, Civil Procedure Code, when applicable, 
leaves no discretion to the Court and must con- 
sequently be applied only to cases clearly within its 
language and intendment. С Berin BEHARY Mozun- 
DAR v, Jogsnn2i CHANDA Guosn, 24 О, L. J. 514 641 





S. 11 —Compromise decree—Decree in respect 
of properties outside scope of suit, whether wholly 
inoperative—Res judicata —Judicial evidence-- Regis- 
tration Act (XVI of 198 , s. 17. 

А compromise decree is теғ judicata in so far ns 
it relates to properties within the scope of the suit. 
Ju regard to properties dealt with by it which are 
extraneous nnd outside the scope of the suit ib is 
not, unless otherwise open to objection, as on the 
ground of fraud, altogether inoperative where the 
agreement with referonce to such properties forms 
am integral part of the compromiso in respect of tho 
properties in suit. ‘The decree is judicial evidence 
of such agreement and cannot be excluded from 
evidence in au action touching those properties. PAT 
BisseswarR RAM v. Mauapeo Panax, 1 P. L J. 208 

290 

S. 11—Family custom -~ Decision in suit 
wherein different branches of a family represented — 
Subsequent litigation among descendants —Res judi- 
cata. 

Where it is necessary to establish or deny a 
custom in з family, and where pains have been 
taken to bring upon the record every branch of 
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` the family, and where that custom has been the 
“subject of contest and thoroughly threshed ont in 
the presonce of all brauches of the family, the matter 
cannot be again raised by tho descendants of those 


branches; even though certain branches did not takean ` 


active part in the contest, but contented themselves 
with admitting that the custom existed. PAT Suxo- 
pox SINGH v. DAYAT, SINGH, 1 P. L. J. 221 960 


Ss. 11, 18-Judgment of Court in British 
India, whether can operate as ves jadicata in Court 
of Native State—Injunction, swit for—Foreign judg- 
ment, effect of. ' 

. The plaintiff sued the defendant for a declaration 

that a judgment obtained between the parties in 

British India would operate as тез judicata even in 

a Native State and prayed that the defendant be 

restrained by a perpetual injunction from con- 

tinning his suit against the plaintiff in the Native 

State: 

Held, that, as the Court in British India was 
not competent to try the suibin respect of the 
property which was situated in the Native State, 
the judgment of the Court in British India could 
not operate as тев judicata іп the Court of the 
Native State within the meaning of section 11 of 
the Civil Procedure Code. 

A foreign judgment has no force or authority as 
such in British India. A foreign judgment may 
give a cause of action and a suit may be based upon 
itto obtain the same relief as’ was given in the 
foreign judgment. 

It is only in proceedings based upon foreign judg- 
ments that the question of effect of the foreign 
judgment can properly arise. P C MAQBUL FATIMA 
v. AMIR Hasan Kuan, 20 C. W. N. 1218; (1916) 2 M. 
W. N. 163 Š 710 


S. 11— Question of law involved in issue of 
fact, wrong decision on—Res judicata. 

Defendant having agreed to discharge the plaint- 
iffs liability to a third party and having made 
default, the latter sued plaintiff and obtained a 
decree against him. The plaintiff then sued the 
defendant and the third party to compel the defend. 
ant to pay the amount of the previous decree to 
the third party. This suis was dismissed on the 
ground thab as plaintiff did nob actually pay the 
decree amount, he was not damnified and the suit 
was premature. Thereafter plaintiff discharged that 
decree and instituted the present suit against the 
defendants for recovery of the amount. The Sub- 
.Judge dismissed the suit, holding that it was barred 
ая the previous suit was wrongly decided and should 
have been decreed: 


Held, that the defendant was barred by the 
operation of section 11, Civil Procedure Code, from 
“raising the contention that the decision in the 
previous suit was wrong and did not bind him W 
SUBBIAH UDAYAR v. SRINIVASA UDAYAR 268 


S. 11—Res judicata—“Between parties under 
whom they or any of them claim, litigating under the 
same title,” meaning of-Saranjamdar, suit by, for 








possession of land, dismissal of—Suit, subsequent, by ` 


succeeding saranjamdar, whether barred—Saranjam 
Rules, v. ü— Limitation Act (IX of 1908), Sch. I, 
Art, 130—Suit fo recoyer. mssessment. 
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A mode of devolution prescribed in particular cases 
does not make the property subject to ib exempt from 
the effects of a judgment against the person in whom 
at the time the estate is vested. Е 

Neither a special mode of devolntion nor an , 
incapacity for alienation prevents limitation from 
operating against an estate. 


Plaintiff's brother, as saranjamdar, sned the prede. 
cessors-in-title ofthe defendants, in 1888, for recovery 
of possession of the suit lands on the ground that the 
defendants had ceased to perform service, and had 
been holding the lands wrongfully without. payment 
of assessment. The suit was dismissed on the ground 
that the lands were not held by the defendants on 
condition of rendering service. Ол the death of his 
brother, plaintiff became saranjamdar and in 1912 sued 
the defendants for recovery of possession of the lands 
in suit on the same ground ог, in the alternative, for 
assessment thereof: 


Held, (1) that the suit was barred by res judicata, as 
the plaintiff claimed under his brofher and was 
litigating under the same title as did his brother 
in 1888; 

(2) that the defendants and their predecessors-in- 
title had been holding adversely to the plaintiff 
since the decision in the suit of 1888, and the claim 
for payment of assessment was, therefore, barred by 
Article 130 of the Limitation Act. 

Per Heaton, J.—It would be convenient that in 
saranjam cases the sanad or Government resolution, 
whichever it may be, which provides forthe succes- 
sion to Ње estate, should be produced. 

The words ‘between parties under whom they or 
any of them claim litigating under the same title’ in 
section 11, Civil Procedure Code, are intended to 
cover, and do cover, a case where the later litigant 
oceupies by succession the same position , as the 
former litigant. The words are not intended to 
make any distinction between different forms of 
succession, whether itis by ordinary rules of inherit- 
ance or by special rules. B MADHAVRAO HARIHAR- 
RAO t. ANUSUYABAI, 18 Bow. L. В. ,68; 40 B. 606 505 


8. 11—Кев judicata—Evidence Act (I of 

1872), s. 44— Fraud, decree obtained by, whether 

operates as res judicata— Plea of fraud taken at late 

stage, but as soon as fraud became known, whether 
entertainable. 

The principle of ves judicata laid down in section. 
11, Civil Procedure Code, is substantially modified by 
the provisions of section 44, Evidence Act, which 
establish the proposition thab the principle does nob 
operate in the case of a, decree obtained by fraud. 

` À party who is nob aware that a fraud has been 
committed, and does not set up the plea in his 
pleadings, is not estopped from doing so аз soon as 
he becomes aware of the fraud. О RADHA KISHAN 
v. WAJID ALI KHAN, 3 O. L, J. 601 746 


—— S. 11— es judicata, plea of, waiver of — Ad- 
judications on different dates on same matter, effect of 
— Mazim ‘estoppel against estoppel sets the matter 
at large’, applicability of, to estoppels by record. 

The plea of res judicata being one in bar of a trial 
of a suit or an issue, as the case may be, and not 
affecting the jurisdiction of the Court may be waived 


by a party. 
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In the case of judgments inter partes, the later 
-adjudication should be taken as superseding the 
earlier, whether or not the former adjudication was 
pleaded as a bar to the later suit. 

The effect of waiver of the plea uf res judicata is 
the same, whether the plea was omitted to be taken 
by accident, by mistake or by design. 

The maxim ‘estoppel against estoppel sets the 
matter at large’ does not apply to estoppels by 

. record. M MOTURI SESHAYYA v. VENKATADRI APPA 
Row, 31 M. L. J. 219; (1916) 2 M. W. N. 219 289 


S. 11, O. XXI, R. 108, O. XLT, Rr. 23, 25— 
Res judicata—Previous suit decided on question of 
adverse possession — Question of title not raised —Sub. 
sequent suit based on title, whether barred — Objection 
rejected—Suit for possession—~Limitation —Limitation 
Act (IX or 1908), Sch. I, Art. 11 A. 


. A suit based on-title is nob res judicata by reason 
of a previous suit between the parties decided on the 
question of adverse possession. 

An order of remand under Order XLI, rule 23, 
must be seb aside when it should have been made 
under rule 25. 

A person whose objection is dismissed under Order 
XXI, rule 103, must sue for possession within one year 
of the order of dismissal under Article 11A of the 
Limitation Act. P Ram SINGH v. Кохрах SINGH, 
108 P. L. R. 1916; 96 P. W. R. 1916 211 


S. 11—Res judicata—Prior and puisne mort- 
gagees— Action for redemption by puisne mortgagee, 
effect of, on mortgagor's right. 








Where the decree in a suit for redemption by a 
puisne mortgagee against the prior mortgagee, the 
mortgagor being impleaded as a party defendant, 
directs the plaintiff to pay the redemption money, 
and in default orders sale of the property and the 
order for sale is nob carried out on such default 
and is allowed to become barred, the mortgagor is 
not precluded from suing for redemption on ‘his 
own account, as he could not have applied nnder the 
decree for an order for sale. М VANHERI MANAKKAL 
PURUSHOTHAMAN NaxBUDRI v. PURUMPULANIL SAN- 
KUNNI Menon, 4 L. W. 184 551 


8. 11—Res judicata—Refusal of Court to 
decide extraneous issues — Doctrine of constructive res 
, judicata, application: of. ` 





The refusal of a Court to try extraneous issues 
framed in a case does nob operate as res judicata 
in a subsequent suit. 

The doctrine of constructive res judicata must be 
applied strictly and cannot be extended beyond the 
strict limits of section 11 of the Code of Civil Pro- 
cedure, 

‚‚ A verdict between parties upon one question can 
have no binding effect in ап issue joined between 
them on another, unless ib is clear that the point in 
issue was the same in both cases, It is not sufficient 
that the two questions should be allied, it is essen- 
tial that they should be identical. PAT Tarazur 
Husain т, НІВА Lan Sanu 650 


` < — S. 11—Res judicata, requisites of—Priority of 
. estate~-Decree against mortgagor, whether binding on 
~ movigagee who was no party to previous suit. 
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The principle on which section 11, Civil Procedure 
Code, is based is that there must be some privity 
between the parties in the earlier and the later suit. 

Amortgagor, possessing only an equity of redemp- 
tion, has notin him any such estate as would 
enable him sufficiently to represent the mortgagee 
in a suit instituted after the mortgage, and a decree 
passed in such a suit will not bind the mortgagee. 

During defendant’s minority his mother sold his 
land to B 1, who transferred it to B 2, and the latter 
mortgaged it to plaintiff. On attaining majority, 
defendant brought a suit against his mother, B J, and 
В 2to set aside the alienation by his mother, Plain- 
tiff was not made a party to that suit, The suit was 
decreed and defendant got possession of the land. 
Subsequently, plnintiff brought a suit against’ B2 on 
foob of his mortgage without impleading defendant 
as а party and, after obtaining a deereo, bought the 
land in suit in execution of that decree. He then 
sued defendant for possession of the land. Defendant 
contended that the suit was res judicata, as plaintiff 
was bound by the decree obtained by defendant 
against B 2 whose mortgagee the plaintiff was: 

Held, that the décree passed in the earlier suit 
did not bind the plaintiff, as his title arose prior to 
the institution of the suit, and he was not sufficiently 
represented in that suit by his mortgagor. 
CHANDRA v, MALKAPA Narsapa, 18 Box. L. R. 757; 40 
B. 679 443 


S. 11—Res judicata— Suit for declaration and 
consequential relief — Dismissal of suit for technical 
flaw— Declaration decreed and embodied in decree. 
Where anissue not material to a decision has 
been decided and is not embodied in the decree, it 
will not constitute ves judicata against the party 
who, by reason of the decree being in his favour, 
would not be in a position to appeal against the 
decision upon thé separable single issue. 
' Where a suit is filed for a declaration anda 
consequential relief, and the decree grants the 
declaration but dismisses tho suit owing to a 
technical flaw, the decision operates as res judicata 
in respect of the issue found in plaintiff's favour. 

The defendant obtained, in 1900, a mulgeni lease 
from plaintiff's predecessor-in-title, who was then 
the manager of a temple. In 1010 the plaintiff sued 
to oject the defendant on the ground that the mulgeni 
lease was поб binding on him and that he was 
entitled to evict defendant asa yearly tenant. The 
Court found the lease invalid, but dismissed the suit 
for want of notice to quit. The plaintiff, after service 
of the usual notice, filed the present suit in ejectment. 
The defendant again pleaded the mulgeni lease in 
his favour: 3 

Held, that the matter was res judicata. B Mora 
НотлАРРА v. VITHAL Goran Hasso, 18 Bow. L. В. 
712; 40 B. 662 


S. 11—Вез judicata, unnecessary findings, 
whether operate as. ` У 

Where а finding has been соте ёо проп an issue 
which enables a Court to dispose of a case, other 
findings on other issues.cannot be treated as a final 
decision of the matter covered by them, so as to 
operate as res judicata. О IZZAT-UN-NISSA BEGAM 
p. Kaniz FATIMA Bream, 19 O, C, 69; 8 O. L. J. 677 


643 
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S. 1), Expy. [V—Res judicata— Matter con. 
ceded in previcus suit—Implied finding—Subsequent 
suit with regard to same subject-matter. 


In a suit for the property of the plaintiff's uncle's 


“son S, the defendant pleaded that he was the adopted 


son of the plaintiff's uncle and heir to the property 
as § was an imbecile. It appeared thatin a previous 
suit plaintiff, alleging (hat S was animbecile, denied 


‘the factum and validity of the defendant’s adoption 


and claimed the whole of the property left by his 
uncle. It was held in that suit that the defendant had 
been validly adopted: 

Held, that the present suit was barred by the rule 
of res judicata, for the finding in favour of the adoption 
implied of necessity the imbecility of 8, which far 
from being made a ground of attack in the previous 
suit was conceded. P ONKAR Lar v. RADHA NATH, 
95 P. U. R. 1916 267 


S. 11, Ёхрг. IV, О.І, R. 4—Res judicata— 
Matter which might and ought to have been made a 
ground of attack or defence—Suit aguinst different 
defendants on aliernative causes of action —Omission 
to claim relief against added defendants, effect of. 


The principle underlying the rule of res judicata 
is tho relief of parties from multiplication of actions. 





The rule enacted in explanation IV of section 11 of 
the Civil Procedure Code is based upon the principle 
that where the parties have had an opportunity of 
controverting & matter, that should be taken to be 
thesamething asif the matter had boen actually 
controverted and decided. 


The application of the above rule in practice 
depends upon the particular facts of each саво. - 


Where the plaintiff filed a suit azainst the defendant 
for breach of a contract entered into through brokers, 
andon the defendant’s denial of the contract joined 
the brokers as co-defendants under Order I, rule 4, 
Civil Procedure Code, but claimed no relief against 
them, and on the suit against the principal defendant 
being dismissed filed a second suit against the brokers 
for damages under section 235 of the Contract Act: 


Held, per Pratt, J. C., that the second suit against 
the brokers was barred under explanation IV to section 
11 of the Civil Procedure Code, by reuson of failure 
of the plaintiff to seek this relief in the first 
guit. 


Per Crouch, A. J. С. (contra).—To hold that, where 
& person is joined under Order I, rule 4, Civil Pro- 
cedure Code, the plaintiff not only can, but must 
include all grounds of attack. against him under 
penalty of being debarred from ever obtaining relief 
to which he may’ prove entitled, is an extension of 
law which is not authorised by the terms of the Civil 
Procedure Code, or by practice or by any reported 
decision. S SHAMUMAL TEUMAL v, RIJHUMAL BHOJU- 
MAL, 10 S. L. R. 29 92 


S. 11, Expr. 1V—Res judicata-— Mortgage of 
bhag, vaid—Suit for possession dismissed —Subsequent 
suit to recover mortgage-morey, whether barred—Con- 
tract Act (IX of 1872}, з. 24—Consideration, unlaw- 
ful, effect of—Limitation Act (IX of 1908), Sch. І, 

. Art. 62—8ш# for money had and received. 
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In 1£96, the father of defendants Nos. 1 and 2 pur. 
ported to mortgage to one Ж an unrecognised share 
of a bhag, contrary to the provisions of the Bhagdari 
Act. The mortgage-deed provided that, after pos- 
session by the mortgagee for eleven years, the mort- 
gage amount was to be psid to him, whenever ho 
should demand it, either out of the property or by 
the mortgagor or his heirs personally. R obtained 
possession of the land under the professed mortgage, 
and subsequently his rights were purchased by 
plaintiff at а Court-sale, > 

Jn 1910, plaintiff filed a suit for possession of the 
land against the representatives of R and of the 
mortgagor, iu which no claim was made for pay- 
ment of the amount of the mortgage-debt, nor was 
it alleged that any demand had been previously 
made. The suic was dismissed on the ground that 
the mortgage was invalid and unenforceable. 

In 1911, plaintiff brought the present suit to 
recover the amount of the mortgage-money from 
the estate of the deceased mortgagor, and, in the 
alternative, to recover a smaller sum from the 
holder of a decree against the representative of the 
deceased mortgagee: 

Held, (1) that the claim was not barred by тез 
judicata, inasmuch as (a) the claim for possession 
was nob really а claim on the morigage, but n 
claim by virtue of the purchase by the plaintiff of 
the mortgagee's rights and(b) atthe time of the suit of 
1910 his right had not matured, because no demand 
had been made since the expiry of the eleven years 
mentioned in the deed; 


(2) that the claim was barred iby Article 62 of 
the Limitation Act, inasmuch as the consideration 
being unlawful, the mortgage and the agreement to 
pay contained therein were void, according to sec. 
tion 24 of the Contract Act, and the mortgagee’s 
right was to claim repayment of money advanced 
to the mortgagor within three years of the date of 
the mortgage-deed, as money had and received. B 
Bar DIWALI v. UMEDBHAI BHULABHAI PATEL, 18 Box. 
L. R. 778; 40 B. 614 564 


S. 11, Pxpr. IV—HRes judicata—Suit, main- 
tainability of — Dower-debt, claim for—Husband, 
means of, consideration of —Oudh Laws Act (XVIII of 
1876), s. 5. š 


Where a Muhammadan sued as heir to his deceased 
wife for possession of her property in the hands of 
her mother, and in that suit the mother did not set 
up the defence as to her share of the unpaid dower- 





debt of her daughter and subsequently brought a : 


separate suit against him for the same: 

Held, that the mother’s failure to raise the said 
defence, in the previous suit, did not debar her from 
bringing the subsequent suit-by reason of section 11, 
Explanation IV, Civil Procedure Code, inasmuch as 
she was not bound to raise that defence. 

For the purpose of deciding under section 5 of the 
Oudh Laws Act whether the amount of dower is 
excessive, the Court is not to take into consideration 
the means of the husband at the time he entered 
into the contract of dower but his means at the time 
it is sought to enforce the contract. О MUHAMMAD 
ANIR KHAN v, SIKANDAR Becan, 3 O. L, J. 298; 19 O. 
9,171 i = s: 49 
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S. 13—Judgment of Court in British 
Tndia, whether can operate as res judicuta in Court 
of Native State 710 
S. 16 (d) — 5102 for determination of any right 
to or interest in immoveable property, vendor's suit 
for specific performance, whether is.. . 
The nature ofa suit is determined by the relief 
asked for inthe plaint. A vendor suing for specific 
performance is nob guing for land or for the deter- 
mination of any right to or interest in immoreable 
property within the meaning of section 16 (4) of the 
Civil Procedure Code. There is a difference between a 
vendor suing for specific performance and a purchaser 
go suing. LB Mapari, A. G. v. R. MISSER, 9 Bor. 
L. Т. 119 431 


S. 21—Jurisdiction — Objection to place cf 
suing, when to be made. 

Under section 21 of the Code,no objection as to the 
place of suing can be allowed in appeal or revision, 
unless such objection was-taken in the Court of first 
instance at the earliest possible opportunity and 
unless there has been a consequent failure of 
justice. L B MADARI, А. б. v. R. Misser, 9 Bun. L. 
T. 319 © 431 
— — 8. 24—Transfer of suit from regular file of 

Munsif to Small Cause file of Subordinate Judge— 

Pecuniary value of claim within cognizance of Sub- 

ordinate Judge—District Judge, power of, to transfer. 

An original suit filed in Munsif’s Court was 
transferred by the District Judge under section 
"24, Civil Procedure Code, to the Court of a Sub- 
ordinate Judge who had powers to try it as a Small 
Cause suit. The plaintiff objected to the transfer on 
the ground that, by its removal to a Small Cause 
Court, he was deprived of the right of appeal in the 
event of the decision being adverse to him: 

Held, that the order of transfer was within the 
powers of the District Judge, the institution of suits 
being always subject to the contingency of action 
being taken under section 24, Civil Procedure Code. 
C Uma CHARAN Sex GUPTA v, CHINTA Roy 881 


= S, 24 — Provincial Small Cause Courts Act 

(IX of 1887), s. 86 — Sit filed in Small Cause Court 

— Transfer of case to Munsifa Court—Decision— 

Appeal, 

A suit filed ina Small Cause Court does not cease 
to be a Small Cause Court suit by reason of its 
transfer to a Court not invested with the powers of a 
Small Cause Court, and no appeal lies from a decision 
of such Court in such a suit. A UDHO SINGH v. 
МорснАмр, 14 A. L. J. 705 317 


6 S. 44—Native State, decree of, whether foreign 
decree, 

The decree of a Native State coming within the 
purview of section 44, Civil Procedure Code, is not 
romoved from the category of foreign judgments. 

"The section merely alters the procedure by which 
such в judgment can have effect given to it in British 
India. В JivaPPA TAMAPPA BIJAPUR v, JxERJI MUR- 
GEAPPA, 18 Bow. L. R. 456; 40 B. 551 363 


———— S. 47 — Allegation of misappropriation of 
moveables attached im collusion between decree-holder 
and Court amin—Enquiry in execution—Separate 
gut, 


р 
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Allegations of misappropriation of attached 
moveables by the decree-holder acting in collusion 
with the Court amin should be enquired into under 
section 47, Civil Procedure Code, and the party 
complaining should not be referred to a separate 
suit, PAT GAJADHAR PRASAD SINGH е, ARJUN Das, 
1 P. L. J. 558 280 


— — Ss, 47, 66, application of —Fraud by auction- 
purchaser, effect of. : 

Section 66 of the Civil Procedure Code can only 
apply where the plaintiff'E claim is based upon an 
auction-purchase but not where itis independent of 
and prior to the sale. 

Section 47 of the Code does not govern a case 
between the judgment-debtor and a person who was 
nota party to the suit but was a partner of the 
judgment-debtor in the holding which was the sub- 
ject-matter of the suit. 

16 is only an innocent purchaser for value, nut 
in any way party to any fraud, who can claim tho 
benefit of a purchase in bad or irregular proceedings 
in execution of a decree, PAT Ram KHELAWAN 
PANDE v. ASGAR ALI €81 


—— —— S. 41, 9. ХХІ, R. 7—Order refusing to execute 
decree, whether amounts lo decree—Transfer of decree 
for execution—Jurisdiction of Court passing decree, 
whether can be questioned by execution Court. 

An executing Court has no power under Order 
XXI, rule_7, Civil Procedure Code, to question 
the jurisdiction of the Court which passed the decree 
under execution. 

An order refusing to execute a decree is a decree 
within the meaning of section 47, Civil Procedure 
Code, and an appeal lies from such order. UB МА 
Mz v, Maune Auxe Min, U. B. R. (1916) 11,119 10 


S. 47 —Suit against legal representative— 
Legal representatice, if party within meaning of s. 47 
—Objections by such representative, when to be made 
— Separate suit, if maintainable. 

A person who comes on the record as а represen- 
tative of the judgment-debtor isa party within the 
meaning of the word used in section 47. Therefore, 
an objection taken by a person in execution, who has 
been impleaded as a representative of the principal 
debtor in the suit, to the effect that the property 
attached in satisfaction thereof is his own property 
and not heldby him as such representative, is a matter 
cognizable only under section 47 cf the Civil Proce- 
dure Code, 1908, and cannot be the subject-matter of 
a separate suit. А  DULLA v. SuiB Lar, 14 A L.J. 








846 281. 
S. 47 (1)—Execution of decree— Елеси 
Court, power of, to construe decree—Variance 


between decree and judgment—Patent ambiguity— 

Amendment under cloak of interpretation, whether 

egal, 

A decree must be executed as it stands and a Court 
of execution is confined within the four corners of 
the decree. Buta decree, like any other document, 
is open to construction and it ought, if possible, to be 
construed soas to conform with the judgment, 

Whero there is a variance between the decree and 
the judgment, the remedy by construction is only 
appropriate if the language of the decree is ami 
biguous, But when the language of the decree is 
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plain and there is no ambiguity, the proper remedy is 
by an application for amendment of the decree. 
The executing Court should not amend the decree 
under the guise of interpretation. С SHosur KANTA 
ACHARJYA v. SABAT CHUNDRA Roy 500 


— — 8. 47 (1)—Injunction to restrain execution 
and declaration of satisfaction of decree, suit for, 
- maintainability of —Objection, when allowed. 
Section 47, Civil Procedure Code, is a statutory 


prohibition against matters relating to the execution, - 


of a decree being agitated by a separate suit. 

A suit, therefore, for a declaration that a decree 
was satisfied and for an injunction restraining the 
defendant from executing his decree against the 
plaintiff is barred by section 47 (1), Civil “Procedure 
Code. M MANJUNATHA Cuerty v, АРРАҮА, 81 M. L. 
J. 429 988 


— — 5. 52 387 


— — Ss. 54, 152, 158— Execution — Administration 
suit, execution of decree in, method of— Decree, 
amendment of. 

The execution of a decree in ап administration 
suit cannot be carried out by directing the Collector 
under section 54, Civil Procedure Code, to partition 
the estate., 

The correct method of the execution of such а 
decree is to appoint a Receiver to get in the 
debts, collect the moveable property and sell it or 
collect the proceeds of it if sold, and to collect 
money--also to sell the immoveuble property, if 
necessary to do во to meet the charges and legal 
expenses payable out of the estate, the proceeds 
to be distributed amongst the heirs according to 
their shares. 

“Section 64 only applies where the decree is for 
partition of land by what is known as metes and 
bounds, that is to say, where land held jointly but 
assessed to Government revenue as a wholeis to 
be divided up into two or more plots or portions 
between the sharers, to be held by them thenceforth 
separately. L B Maune Po Win v, Ma Tix, 8 Bun. 
L. T. 388 385 


— — 8.64 732 


— — 8.64, O. XXI, Вв. 54, 89—Transferee of im- 
moveable property under attachment, locus standi of, 
to apply under О. XXI, v. 80—8Sale in execution of 

` decree, application to sët aside, by transferee from 
judgment-debtor. : 

' A transferee from the judgment-debtor of 

immoveable property attached in execution of а 

decree for money becomes the owner of ihe property 

and is competent to make an application under rule 

89 of Order XXI, Civil Procedure Code, for cancella- 

tion of the sale in execution of the decree. 

The effect of section 64, Civil Procedure Code, is 
not to invalidate, for all purpdses, a transfer of 
property by the judgment-debtor after it has been 
attached in execution of a decree against him. 

It cannot be said that, when an application is made 
inconformity with rule 89, any question arises as 
to a claim enforceable ander the attachment within 
the meaning of section 6. С Gosta BEHARI v. 


SANKAR Nata . : 510. 


—— — 8. 66, applicability of 681 
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— — 8. 91 —Nuisance, public and private, distinc- 
tion between —Obstruction of procession —Remedy. | 
As a rule no private action can be maintained for x 

public: injury. 

An obstruction of a public thoroughfare is always 
a public nuisance, and where it is not legalised by 
law or contract, it is (1) indictable and (2) а cause 
of action for a public suit under section 91 of the 
Civil Procedure Code. 


If there is no obstruction of the general public, 
but only of a particular religious procession, which 
is the concern of no one except those promoting 
and those opposing it, that is a case of private 
injury and a suit by the person injured will 
lie, "A 


A private nuisance is always subject to а suit by 
the person or persons injured by it,and in such a 
case ibis not necessary to show special injury any’ 
more than what necessarily follows from the nature 
of the nuisance. 1 


Offending the sentiments ofa particular class or 
sect is not indictable as a public nuisance, though 
it may be a private nuisance. 


Every class of the community has a right to use 
the public streets for religious and musical proces- 
sions, subject to the law against nuisances, and an 
unlawful infringement of tbat right will give n canse 
of action. : 


Where a particular sect claims to prevent another 
particular sect from enjoying the ordinary civil 
right of using a public street, , on the: ground. 
that the form of useris а nuisance to them, it is 
a case of private interference with the exercise of 
a private right on the ground of a Private: 
nuisance, 16 із as opon to the one party to’ seek an 
injunction against the alleged interference with” the 
right, as ib isto the other party to seek an injunc- 
iion against the alleged nuisance. N SHEIKH CHAND 
v. Laxman, 12 N. L. R. 130 534 


—— — 8. 99— Grant, evidence of—Entry in Inam” 
Registers showing dedication to god——Leases' granted 
in deity’s mame—Presumption—Application of in- 
come, absence of usage as to—Archakas, claim of, to 
proprietary right—Misappropriation of income by 
archakas, whether evidence of usage—Scheme. š 
Ina suit brought for the settlement of a scheme, 

in regard to a temple and its properties, the defend. 

ants claimed proprietary right to the latter as 
archakas, The Inam Register, which was compiled 


from the statements made by the predecessors-in-. 


title of the defendants, showed that the properties 
were dedicated to the temple deity. A lease granted 
by the defendants’ predecessor stated in terms that- 
the lands belonged to the deity. There was no- 
evidence of any usage as to the application of the ` 
income of the lands, except that for а few years (he. 
defendants had been misappropriating it. The 
defendants did not set up any prescriptive right: 


Held, (1) that the properties were granted to thes 
god and were not, a service inam burdened with an 
obligation to perform the duties of archakas and, 
subject to that duty, capable of beneficial enjoyment 
by them; 
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(2) that misappropriation of income by the 
archakas for a few years before suit was only evi- 
dence of a breach of trust and not of any usage 
-regarding the application of income. 

Scheme framed. М DEERI NARASIMHACHARYULU 
v. CHALASANI ÑUBBAYYA, 81 M. L. J. 262 270 


——— 8. 92 (2)—Public charitable trust—Hindu 
widow in possession as trustee—Alienation of office, 
whether breach of trust—Reversioners, claim of, to 
trusteeship and to trust properties, whether implies 
prayer for -removal af existing trustee—Sanction of 
Advocate-General, necessity for. : 

А. claim by Hindu reversioners for possession 
of the office of trustee held by a widow, on the ground 
thaf she has alienated the office to a stranger and 
that they have becomo entitled to it, is not cogniz- 
able without the sanction required by section 92, 
Civil Procedure Code, Such а claim is not one for 
the assertion of a private right, as (1) the aliena- 
tion is opposed to public policy and constitutes a 
breach of trust and (2) the alienation does not create 
а vacancy and plaintiffs have no right to get in until 
the de jure trustee, the widow, is first removed, 


Where a person claims to be a trustee and asserts 
that. the person in possession is not the rightful 
trustee, he is entitled to institute a suit to establish 
his right independently of section 92 of the Code of 

- Civil Procedure and such a suit would not be covered 
by the language of sub-section (2) of the section. 
Wherever a preferential right is claimed, it is nota 
case of removing the trustee, because the latter 
has no legal right to the office. М  VENKATAsUB- 
BAMMA v. VENKATARANGAM CHETTY, 31 M. L. J. 280; 4 
L. W. 264 E . 628 


— — 8.96, O. IX, R. 6, О. XVII, R. 2—Dismissal 
of suit in absence of defendant—Xx parle decree— 
Restoration, application for — Remedy — Appeal, 
second, against decree—Question of non-appearance at 
hearing, whether can be considered. 

When the defendant fails to appear on an adjourned 
date, itis the duty of the Court to hear sufficient 
evidence on the plaintiff's side to justify the granting 
of the relief claimed and pressed for. 


Where a decree is made in the absence of the 
defendant, 16 must be deemed to have been made 
ex parte and if'the defendant complains that the 
decree should not have been made in his absence, 
his only remedy is to apply to have ‘it set aside and 
the case restored but he is not entitled in an 
appeal against the decree under section 96 of the 
Civil Procedure Code, 1908, to gointo any questions 
connected with his non-appearance at the hearing. A 
HUNMI v. Aziz-uD-DIN, 14 A. L. J. 1226 277 


` —— 8.100 996 





Ss. 102, 116—Appeal, second — Revision 
i 202 


————— Ss, 105, O. XXI, В. 66 (4)— Appeal. 

No appeal lies against an order under Order XXI, 
rile 66 (4) L B Оналттевл, Х. C. v, R. M. К. 
Karran Снкттү, 8 L. В. R. 350 402 


— 8, 107 813 
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S. 110-—Appeal to Privy Council —" Involved," 
meaning of —Question of law, nature of. 

The word “involved,” as used in section 110 of the 
Civil Procedure Code, implies a considerable degree 
of necessity, and does not mean that in certain 
contingencies a question of law might possibly 
arise, 

The mere circumstance that a question cf law is 
raised in a case would not justify an inference that 
the appeal involves a substantial question of law, 
ifthe findings upon the facts do not necessitate a 
decision of the question. © GHISA SINGH v. GAJRAJ 
Sixen, 19 О. С. 131 807 





— — 8.116 202, 483 
— §.115—Erroneous order for payment of 
Court-fee—Revision — High Court 8?1 


—— S. 116— Person directed to be prosecuted for 
perjury and forgery — Omission to specify chavges— 
Irregularity—Delay in ordering prosecution, effect of 
—Criminal Procedure Code (Act V of 1898), s. 476. 
Ina case where a personis directed to be prose- 

cuted by a Civil Courtfor perjury and also for forgery, 

he is entitled to know what are the statements in 
respect of which he is charged with perjury and 
which portion of the document is said to have been 
forged by him, and to object to his committal ona 
general charge embracing any and all the offenccs 
mentioned in the Penal Code, In such a case a High 

Court has power to interfere under section 115 of 

the Civil Procedure Code, 1908. . 

Ina case where steps under section 470, Criminal 
Procedure Code, are to be taken, it is highly desirablo 
that they should be taken as soon as possible and 
not delayed. A Kasui SHUEKAL v. EMPEROR, 14 А. 
L. J. 814; 18 Cr. L.J. 4 836 


— 8.122, Bombay rule III, Order IIT, т. 2— 
Power-of-attorney, general and special—Construction 
uf document. ` - 





A power-of-attorney, after reciting that the. 
principal gave the agent authority “to wet in the 
following one matter’, went on to provide: 

“T have constituted and appointed the above-named . 
person my true and lawful attorney in this matter to 
recover а moneys due to mein respect of the 
principal and interest of the aforesaid mortgage- 
bond by suing on my behalfin a Civil Court or by 
coming to an amicable settlement and to pass 
receipts for me, and on my behalf to sue and to 
receive process and to do allsuch actsin this one 
matter as І, if present, would have done or could 
have done or would have been permitted to do or 
would have been called upon to do”: 

Held, that it was a special power-of-attorney, 
inasmuch as the agent’s authorisation extended, not 
to any class of business or employment, but was 
restricted to the doing of all necessary acts in the 
accomplishment of one particular purpose, namely, 
the realisation of one particular debt. 

Distinotion between general and special agency 
discussed. B VARDAJI KAsTURJI MARWADI v. CHAND- 
RAPPA PiRAJI KasHIRsAGAR, 18 Box. L. R.821 805 
—— — 8. 185— Wrongful confinement— Execution 

of decree—Arrest of judgment-debtor— Protection , 

while returning from Oourt—Liability of Court 

officer to punishment 498 


jab ` 
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S 141, O. XL, В. 1— Receiver, appointment of, 
in original proceedings —Bengal Tenancy Act (XIII 
B. C. of 1885), ss. 93, 94, 95—Appointment of Re- 
ceiver, pending application. for appointment of 
common manager, legality of—Order passed without 
notice to parties concerned, effect of. 

Order XL, rule 1, Civil Procedure Code, does not 
restrict the appointment, of a Receiver only in the 
case of suits. Section 141 of the Code applies the 
procedure under Order XL, mis J, to original pro- 
ceedings. 

A proceeding for the appointment of в common 
manager under the provisions of the Bengal Tenancy 
Act is an original proceeding which may be said 
to be in the nature ofa suit and as such attracts 
the application of Order XL, rule 1. ` 

A. Court has jurisdiction, under Order XL, rule 1, 
Civil Procedure Code, to appoint a Receiver pending 
the disposal of an application for the appointment 
ofa common manager under the Bengal Tenancy 
Act. Such an order may be made without notice to 
the parties concerned in cases of emergency where 
the issue of notice may so delay the proceedings us 10 
defeat the object of the order made. 

The party aggrieved by the ew parte order may 
object to it either in the Court making the order 
or by way of an appeal to a higher’ Court. С 
ASADALI v. МАНАММАР Hossain, 20 О. W. N. 1009; 
43 C. 986 177 


5.145, O IIJ, R. 5, О. X, В. 4—Sununons given 
to Pleaders agent but veturned—Serviqe, whether 
sufficient—Surety-bond providing for appearance of 
defendant when ordered io be present in person— 
Failure to appear when summoned as plaintiff's 

` acitness- Default, whether entails forfeiture of bond. 
‘The appellants gave a bond for the appearance in 

Court of one B, a defendant in,a suit, at any hearing 

for which he was ordered, to be present in person, 

the bond providing that if he made default in such 
appearance, the sureties would be liable for the full 
amount of any decree which might be passed against 
him. The decree-holders claimed that this bond was 
forfeited by reason of B’s non-appearance in Court 
on the 9th November 1914. It appeared that no 
order was passed directing B toappear in person 
on the 9th November, but that this date was fixed 
for the parties to produce their evidence. B was 
summoned as а witness of the plaintiffs for the 
9th November, but the summons which was to be 
sent through B’s Pleader was returned by the 
Pleader’s agent who said be did not know where 
B was: 





Held, (1) that even if the summons was served on ` 


B's Pleader, the service was not sufficient to bind the 
sureties; 


(2) that in order to make the sureties liable it was 
necessary that B should be served personally with а 
notice to attend and that he was not served with 
any such notice; 


. .(8) that the surety-bond was. only liable to 

forfeiture if B was ordered asa defendant, i.e. a 
party to the suit, to attend as such under Order x, 
rule 4, Civil Procedure Code, and not merely if he was 
ordered to attend as a witness. Moa Suan v. 
HAREHAGWAN, Q0 P. L. R. 19:6; 166 P. W. К. 1016 
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—-— TL. 151—Coxsent decree, variation or setting 
aside of, by Court, if legal. 

A Court has no power to vary or set aside under 
section 151, Civil Procedure Code, a consent decree 
made by it when there is no variance between the 
decree and the solenamah. C WAJID ALI v, KHURSHED 
ASSAM y 239 
— —— 8. 151—Inherent jurisdiction 583 
— — 9.151-—Міпог, decree against, set aside — 

Revival of suit—Jurisdiction — Inherent power—Suit 
` against minor—Court, dulwof, te appoint guardian 

ad litem—Limitation. 

Under the Code of Civil Procedure a suit may be 
instituted against a minor by name. Itis the duty 
of the Court to appoint a proper guardian ad litem. 
The institution of the suit is complete and saves 
limitation, but its further progress depends upon the 
appointment of a suitable guardian ad litem. 

In a case inwhich proceedings taken to appoint 
such guardian ad litem have been pronounced to be 
invalid and the suit cannot proceed unless such 
proceedings are properly initiated and completed, 
the Court whose duty itis ultimately to soe that a 
proper guardian ad litem is appointed, has jurisdiction 
under section 151 of the Civil Procedure Code ,to 
revive the suit. A BHAGWAN DAYAL v. PARAN БОЕН 
Dass, 14 A. L. J. 818 366 
——=—— Ss. 152, 153 385 


—— 0.1, 0. XXII, R.10, 0. ХЫП, В. 1 (e)— 
Orders under О. I—Appeal—Co-plaintif, application 
to be added as, whether can be treated as one for. sub. 
stitution for original plaintiff. 

Orders under Order I, Civil Procedure Code, for 
addition of parties rest ou the discretion of the 
trying Judge and are not appealable. 

A person who applies to be made a co- plaintiff 
cannot, on an advérse decision being passed against 
him, ask the Court to treat the application as one 
under Order XXII, rule 10, on the ground that there 
was a devolution of interest from the original plaintiff 
pendente lite. C ВівіЈАХ BIBI v. ABDUL JABBAR 
DAFTARY 919 
—K 0.I,R 4 ` 92 


0. I, R. 8— Trust, dedication by a community 
of property in, ta temple—dAppointment of pujari to 
whom property conveyed for management —Assertion 
of private right by pujari or his.representatives — 
Declaration, right to, by members of community— 
Public and charitable trust—Form of declaration — 
Injunction—Ouster from office, prayer for, maintain- 
ability of. 

Where land is dedicated to a temple by mem- 
bers of a community and conyéyed to а person 
whom they appoint the pujari of the temple for 
management, the members of the community havé 
under Order Т, rule 8, Civil Procedure Code, . 
a right to maintain an action against the pujari or 
his heir who attempts to set up his own title 
thereto, for a declaration that the property belongs 
to them. 

The proper form of the decree will be to declare 
that the property is a public, religious and charit- 
able trust, that the defendant has no right or title 
thereto and that he is a mero trespasser and to 
restrain defendant from interference with the pro- 
perty. BA e 


Yol. XXXVI] 
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-No claim for the removal of the pujari from office 
can be set up in such a snit. PAT SUKHDRO PRASAD 
v. GOPAL MISRA 976 


—— 0.189 © 77 


О. I, R.9, O. XXXIV, В, 1—Misjoinder of 
‚ parties—Hindu Law — Mitakshara—Joint family — 
` Mortgage, suit on—Necessary parties—Limitation, add- 
‘ang parties after, effect of—Managing member, suit by 

—Plaint, what should state. 

‚ Order I, rule 9, Civil Procedure Code, is subordi- 
nate to Order XXXIV, rule ], which makes it im- 
perative that in a mortgage suit all persons interested 
in the mortgage security shall be joined as plaintiffs. 

“A mortgage is indivisible and if upon the record 
there be not found all parties entitled toa share of 
the money due under the mortgage, the suit must be 
dismissed in its entirety. 

‚ Ifa plaintiff sues to recover property which is the 
joint property of two or more persons, but omits to 
join all proper and necessary parties, and when the 
case comes to trial the rights of those parties, who 
ought to be added as parties to the suit, are barred by 
limitation, the suit must be dismissed. 

if a suit is brought in ће name of the managing 
member of a family on account of the breach ofa 
contract entered into by а former managing member, 
it must be clearly stated in the plaint that the suit 
is by the present managing member as managing 
member. His namé must be clearly given. 16 is not 
sufficient that he should be accidentally on the record 
аз опе out of the many members of the family 
some of whom have been omitted. PAT GIRWAR 

Narain MAHTON v, MAKBULUNNISSA, 1 P. L. J. 468 

542 


О.П, R. 2—Mortgage—Property leased to 
mortgagor—Previous suil for rent—Second suit for 
morigaye-money, whether barred. 

A mortgagee sued his mortgagor for recovery of 
rent of the mortgaged property, which he had leased 
to the mortgagor, and obtained a decree. Subse- 
quently he sued the mortgagor for the principal 
sum: 





Held, that the suit was not barred by Order TI, rule 


2, of the Code of Civil Procedure, as the cause of action 
in both the suits was not the same. In the first suit 
the mortgagee had sued as landlord on the basis of a 
lease, and not in his character of mortgagee. P 
Pinpt Das v. Lat OHAND, 102 P, L. R. 1916 209 


= 0. IT, R. 2 (3), О. VI, R. 17— Court's power 
to grant leave to plaintiff to sue for omitted relief— 
~ Amendment of plaint disallowed— Consolidation of 

' ‘proceedings, when allowed —Interpretation of Statutes 

*' —Havdship to a party, effect of. 

The Code of Civil Procedure contains no pro- 
visions for consolidating proceedings. A Court in 
tlie exercise of its inherent power would consolidate 
proceedings only where the consolidation is asked 
for before the trial begins and where the evidence 
given is common. 





^i Semble.—Appeals ought not to be consolidated 


во as to treat the evidence in one case as evidence 
in the other when the trial proceeded. separately 
ip the Court of first instance. . 
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Order ТЇ, rule 2, of the Civil Procedure Code 
applies, whether the omission of a plaintiff to 
includs in a suit a portion of his claim in respect 
of the same cause of action be accidental, mvoluntary 
or otherwise. 

A Court cannot cut down the clear ànd distinct 
words of a Statute, on the ground , of great 
hardship to one of the parties to a litigation. 

Under Order II, rule 2 (3), a Court can allow a 
plaintiff to pursue the reliofs in respect of tho 
same cause of action at different times but it has 
no power to authorise the plaintiff to split up his 
cause of action. 

Where the causes of action for the minimum 
royalty and the excess royalty are, in fact, the 
same, the plaintiff, who in a suit for the minimum 
royalty,. reserves with the leave of the Court his 
claim for the excess royalty then due, cannot -after- 
wards sue for that excess royalty. 

Amendment of the plaint was disallowed in appeal 
where no application for amendment was made 
to the Court of first instance and not to the Court 
of Appeal until after the opening of the appeal 
and where allowing the amendment would havo 
deprived the defendants of their legal right of 
pleading that the claim against them was barred 
at the date of the amendment. C JANARDAN KISHORE 
1, Sip Prasan Ram, 20 С. W. N. 475, 48 О. 95 179 


O. 1I, В. 6— Separate trials, order for, of 
causes of action nol conveniently triable in one suit— 
Suit against executors of inherited properties and 
trustees of charity—Dismissal of suit relating to 
charity for want ‘of Advocate-General’a sanction—~ 
Finding premalun "e. 

The case that is contemplatod by Order ЇЇ, rule 6, 
Civil Procedure Code, is a case where the canses of 
action joined in the same suit nre essentially of 
different character. 

But where the facts alleged in the plaint arise 
out of facts that are common to both the causes of 
action joined in the suit, the Court is not justified 
in excluding one of them on the gronnd that it 
would not be convenient to try those two causes of 
action together. 

Where the plaintiff brought -a suit against two 
classes of defendants, firstly, against the executors of 
her late husband's Will to account for moneys come 
to their hands as executors and, secondly, against 
the trustees of certain charity established by her hus- 
band, under a scheme settled by the District Judge on 
a compromise entered into between the executors апа 
the then- guardian of the plaintiff, who was then n 
minor, for a declaration that the scheme relating to. 
the charity settled by the District Judgo was 
obtained by fraud and was not binding upon- “her and 
the Court excluded the first cause of action from 
the suit and as to the second held that that cause 
of action could mot be tried without the consent of 
the Advocate-General which had not Leen obtained: 


Held, that the order of the Court excluding one 
of the causes of action should be set aside; 


that the Court was premature in deciding that 
the case was one in which the consent of the 
Adyocate-General was required, as that would 
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depend upon the facts that might be proved at the 
trial and the plaintiff might elect to go to trial at 
her own risk without obtaining such consent. C 
NANDARANI Dasi v. Hart Снавах Gancorapnya 29 














—O II R2 . 805 
O. IIl, R. 5 73 
О. ҮТ, Вв. 14, 15 104 
0. VI, R: 17 179 





of, when allowable—Discretion of Court. 

Rule 17 of Order VI of the Code of Civil Procedure 
is in more general:terms than the corresponding 
section 53 of .е Code of 1882. It leaves questions 
of amendment of pleadings to the discretion of the 
Court, but the discretion must be exercised in 
accordance with settled judicial principles. 

The general rule is that any amendment allowed 
must be such as is either raised in the pleadings or 
is consistent with the case as originally laid and that 
the state of facts and the equities and grounds of 
relief originally alleged and pleaded by the plaintiff 
should not be departed from. 

A suit to enforce a mortgagor's right of redemption 
cannot be amended so as to convert it into в suit to 
enforce a right as owner L B NAUK To v, Ma HNIN, 
9 Bur. L. T. 150; 8 L. B. R. 418 


О. VII, R, 6—Omission to set out in plaint the 
ground, of exemption from limitation—Point taken for 
first time in revision. - 

Objections based оп plaintift’s failare to set out 
the ground of exemption from limitation in the 
plaint should be taken in the Trial Court, and the 
High Court will not permit them to be raised before 
it in revision. М REGUNA NAGENDRAN CHETTY v, 


wt 








KuPPUSAMI AIYEN, 4 L. W. 146 593 
О. VII, Вв. 3, 4,5 - 77 
— О. VIII, Ra. 4, 6 77 





— 0. VIII, R. 6— Get-off, Court-fee on, power of 
Appellate Court to order—Court Fees Act (FII of 
1870), s. 12, para. II, Sch T, Art. 1. 

Where a written statement plends a set- off within 
the meaning of Article 1 of Schedule I of the Court Fees 
Act and it does nob bear an ad valorem Court.fee 
on the amount of set-off, the Court is. debarred from 
going into the question of set-off. 

An Appellate Court cannot make an order for 
payment of an additional Court-fee when no fee 
at all has been paid and where the original Court 
has not decided the question of valuation. 

` MUTHU ERULAPPA PILLAY v. VUNUKU THATHAYYA 





MaisTRY 957 
O. IX, R.3 - Š 624 
0. IX, R.6 277 





— — O.IX,R.18 Ex parte decree—Appeal by 
contesting defendants—Merger of decree — Application 
to set aside ex parte decree— Jurisdiction 
Where a decree is passed em parte against, some 

defendants and on contest against others and the 

absentee defendants are no party to an appeal 
against the decree by the contesting defendants, 
ejther as appellunts or respondents, and the Appellate- 


INDIAN CASES, 


0. УТ, R. 17, scope of —Pleadings, amendment. . 


LB. 


.Claiming to be the collateral of the vendor. 


(1916. 
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Court has not adjudicated upon the absentee defend. 
auts’ case, the decree of the Court of first instance 
does not merge in that of tho Court of Appeal and 
the Court of first instance has still jurisdiction to set 
aside the ew parte decree .ngainst the absentee 
defendants. . 

Whether the decree of the Court of first instance 
has merged into that of thé Court of Appeal will 
largely depend upon the facts of each case, A GAJ- 
RAJ MATI v. SHAMI Natu, 14 A. L. J. 868, 307 


O. IX, R. 13— Ех parte decree, application to 
set aside on ground of fraud—Application, dismissal _ 
of—Subsequent swit to set aside decree on same 
ground, maintainability of. I 
The defendant іп а suit, against whom an em parte 

decree had been passed, made an application under 
Order EX, rule 18, of the Civil Procedure Code to 
set aside the same, on the ground that she had not 
been served With summons in the suit owing to 
the fraud of the plaintiff. The Court found 
against the said allegations and dismissed the 
application This order was upheld on uppeal. The 
defendant subsequently brought the present suit to 
set aside the decree on the same allegations: š 


Hela, that the suit was not maintainable. M Yo. 
GAMBA Bor AMMANI v. ARUMUGA Mopattiar, З L, W, 
572; £0 M. L. Т. 126; (1916) 2 M. W. N. 63. 128 


—— — 0. IX, Re. 13, 14, O. XLIIT, r. 1 (g) —Deoree, 
em parte, application for setting aside of —Dismigsal 
for default—aA ppeal 798 

O. X, R. 4 73 

O. XI, Ев. 2, 12—Interrogatories, disallow- 
ance of— Fishing for evidence. 

Interrogatories should be disallowed if they are 
really aimed at discovering the nature of the oppo- 
nent’s evidence. I 

JA party is entitled to proczed under Order XI, 
rule 12, for discovery of documents, bat he is not 
entitled by interrogatories to ascertain what docu. 
ments his adversary has in süpport of his case and 
the particulars of thdse docum3nts. © UPENDRA 











NATH @ноѕе v, SARANA SUNDARI GHOSE 883. 
-O. XI, R. 12 883 
O. XII, R. 4 104 


7———— 0. XVII, R. 1, scope of — Opportunity to pro- 
duce further evidence in course of arguments—Suit 
for pre-emption —Claim based on, relationship— 
Plaintiff, what must pr ove. 

Order XVII, rule 1, of the Civil Procedure Code, 
gives tho Court power to grant time to a party to 
a suit to produce further evidence, even when argu- 
ments are being heard. 

When a plaintiff comes into Court claiming to be 
entitled to pre-empt certain land, he is supposed 
to know the grounds which entitle him to make 
his claim; and when he claims on the ground of 
relationship, he can only succeed if he can show that 
he would succeed to the land as an heir of the vendor: 

Plaintiff sued for pre-emption of occupancy rights 
sold by defendant No. 1 to defendants Nos. 2 to 9 
In the 


course of arguments the defendants’ Pleader having 
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urged that the plaintiff had not proved that the 
common ancestor of himself and the vendor occupied 
the land in suit, an application was made on behalf 
of the plaintiff that ho should be allowed an oppor- 
tunity of producing further evidence under Order 
XVII, rule 1, Civil Procedure Code. Tho Court refused 
the prayer and pronounced judgment. On second 
appeal: 

Held, that the plaintiff was bound to produce al 
his evidence before arguments and not having done 
so, he was not entitled to the indulgence asked for. 
Р GAMAN v. MUHAMMAD, 91 Р. L. В. 1916; 187 P. W. 
В. 1916 ; 76 


О. ХҮІ, R. 2 277 
О. XVII, В. 3—Ex parte decree—Date- not 
fixed, for hearing of case—Limitation Act (IX of 
1608), Sch. 1, Art. 164— Application to set aside ex 
parte decree—Commencement of period of limitation. 
The defendants wanted stay of the case and were 
ordered to produce copy of a certain order on а 
date fixed by the Court. On that date tho defond- 
ants and their Counsel failed to appear and an ел 
parte decree was passed against them. An applica- 
tion to set aside the ex parte decree was dismissed 
as barred by limitation, having been made more 
than thirty days after the date of the decree but 
less than thirty days after the defendants had 
intimation thata decree had been passed against 
them: 
Heid, that the Court was not competent to pass 
an ez parte decree when no order had been passed that 





‘the саве would be heard on the merits on the date 


fixed; 

that the application was not barred, having been 
made within thirty days from the date on which the 
defendants were informed that an ew parte decree had 
been passed against them. P RAGHBIR BROTHERS 
v. DAULAT Вам, 111 P. L. R. 1916; 137 P. W. R. 1916 


32 
— oo. XX, Rr. 12, 12, 14, 15, 16, 17,18 431 
— О. XX, RR.:18 то 18 431 





m — O, XX, R. 14 (1)—Pre-emption decree speci- 
fying time for payment of money —Eaecution — Tender 
of money on last day, whether sufficient compliance 
with decree, when money actually deposited on follow- 
ing day. 

On the last day allowed for depositing the purchase- 
money undera pre-emption decree, the pie-emptor 
made an application for permission to deposit the 
money and tendered it in Court. Through some 
mistake of the Court or its officers, the deposit was 
not made till the next dayon which the Court 
opened: Ë 

Held, that the tender of'the purohase-money within 
the specified time must be deemed аз a due com- 
pliance with the terms of the decree and the pre- 
emptor was entitled to execute it, Р PRABHU Т, 
NIHALA, 123 P. W. В. 1916 183 


О. ХХ, R. 16—8Swt for money—Account— 
Preliminary decree—Firm, goods purchased, by, on its 
own behalf — Commission, if allowed. 

In a suit in which it is necessary to ascertain the 
amount of money due to or from the parties, a 
preliminary decree ought to be passed in the first 
instance under Order XX, rule 16, of the Civil Pro- 
cedure Code, 1908. 
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A firm is not entitled to commission on goods 
purchased on its own behalf. A  FarEH Lar v. MR. 
CHARTES EDWARD GRAY 210 


— — 0. XXI, Ra. 6, 7—Foreiyn decrees, ewecution 
of, in British India—Egzecuting Court, power of, to 
question validity of decree — Decree passed in absen- 
tom, effect of —Nalive State, decree of, whether foreign 
decree. 

The decree ofa Native State coming within the 
purview of section 44, Civil Procedure Code, is not 
removed from the category of foreign judgments, 
The section merely alters the procedure by which 
such a judgment can have effect given to it in British 
India. 

A Court in British India to which the decree ofn 
foreign Court has been sent for execution has the 
power to consider whether it is a valid decree binding 
on the defendant in British India, and whether it wag 
passed with jurisdiction. The Court is not precluded 
from making this enquiry merely because the foreign 
Court has itself decided an issue upon that point in 
its own favour. 

Where the defendant had himself submitted to 
the jurisdiction of the foreign Court, the executing 
Court should not require proof that the decree was 
passed with jurisdiction. 

In a personal action, a deeree pronounced by a 
Court of в foreign State in absentem, the absent party 
not having submitted himself to its authority, is, by 
international law, an absolute nullity and cannot be 
executed against a defendant living in British India. 

Per Batchelor, J.—1f rules 6 and 7 of Order XXI 
be read together and in the light of the defining 
section, section 2 of the Code, itis clear that rule 7 
dispensing with further proof of jurisdiction than the 
certificate of the transmitting Court applies only to 
the decrees of British Courts. 


Per Shah, J.—Despite the omission in rule 7 of 
Order XXT of the words ‘or of the jurisdiction of the 
Court’ which passed it which occurred in section 225 
of the old Code, the power of the executing Court to 
consider the validity of the decree of a foreign Court 
transmitted for execution is not, in any way, altered 
or modified. В JivAPPA ТАМАРРА BIJAPUR v. JEERJI 
MURGEAPPA, 18 Box. L. R. 456; 49 B. 551 363 


—— — 0. XXL, R. 7 10 


О. XXI, R. IS—Set off —Cross-decrees —Per- 
sonl decree and decree for sale — Character of decree. 
holder and judgment-debtor. 

For a decree to be set off against another decree 
under Order XXI, rule 18,it is necessary that the 
decree-holder in one suit should be the judgment. 
debtor in the other and each party must fill the same 
character in both suits. 

A person against whom a decree foreclosing his 
right to redeem a property from saleis passed in his 
character as a puisne mortgagee or an attaching 
creditor, is a judgment-debtor to that decree in a 
character different from theone in which he holds 
a decree made in his favour personally and which is 
enforceable against his judgment-debtor by the 
arrest of his person and the attachment of his pro- 
perty. Therefore the decree for sale cannot he set 
off against the money-decree. A SHEO SHANKER 2, 
CHUNNI Lar, 14 А. L. J. 776 948 
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О. XXI, R, 22 $99 


— —— O. ХХІ, R. 24 (8) — Warrant, illegal —Officer 
executing not authorised— Offence 871 


О. XXI, Re. 43, 54, 64—Huesution sale, if 

void for absence of attachment. 
`The absence of an attachment in execution of a 
decree, though an irregularity, doesnot render the 
sale in execution absolutely void. С TARAK Natu vz. 
SYAMA (HARAN \ 292 


——O_ 0. XXI, R. 54. 292, 510 


—— 0. XXI, Ra. 54,62, 66 — Encumbrances notified 
acit hout preliminary enquiry, effect of— Sale of pro- 
perty subjéct to liens—Order passed in course of en- 
quiry by executing Court as to liens on property 
attached, whether conclusive—Aucticn-purchaser, 
ahether entitled to question validity of liens notified 
on property purchased by him—Estoppel—Attach- 
ment of immoveable property, when complete—Alien- 
ation during atlachment, when void—Notice of attach- 
ment to judgment-debtor, essential —Irregularity— 
Decree-holder admitting alienation made during 
attachment, effect of —Transfer of Property Act (IV 
of 1882), ss. 74, 101 — Priority — Simple money-decree, 
sale of tmmoveable property in execution of —Re- 
demption of prior mortgage by auction purchaser 
who 18 not mortgagee, effect of. 

Order XXI, rule 66, of the Civil Procedure Code 
“imposes | üpon the Court the duty of stating as 
fairly and accurately as possible, for the information 
of would-be purchasers, any encumbrances to which 
„the property advertised for sale is liable, with any 
-other things which the Court considers material 
for the purchasers to know in order to judge of.the 
value and nature of the property. 





An order passed by a Court executing a decree in 
the course of an enquiry under Order XXI, rule 65, 
Civil Procedure .Code [ —section 287, Civil Procedure 
Code, 1882], ig not conclusive as between the 

` decree-holder or purchaser on the опе hand and the 
‘holder of the encumbrance on the other. 


Where a Court without any preliminary enquiry, 
except from the decree-holder’s Pleader, as to the 
alleged encumbrances on the property attached, and 
without any notice to the judgment-debtor, ordered 
the encumbrances to be notified, and the sale- 
"proclamation mentioned the moneys on them in 
“the column of prior encumbrances without a state- 
ment either as to their dates ог the persons to 
whom they were-dne, and the sale-certificate lumped 
-np the entire sum together and described it as an 
- encumbrance notified at the time of the sale: 


Held, that under the above circumstances the 
Court:could not be taken to have directed tle sale 
of the attached property subject to the encum- 
. brances notified, in the manner laid down in Order 
, XXI, rule 62, Civil Procedure Code [=section 282, 
Civil Procedure Code, 1882, ] 


Where в sale is not effected subject to a mortgage 
` but the mortgage is simply notified at the time of 
` the sale, the auction-purchaser is not estopped from 

questioning subsequently the validity of the mort- 


BEER 


` 
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Th» object of Order XXI, rule 54, Civil Procedure 
-Oode [—section 274, Civil Procedure Code (1882)]. 
in prescribing particular ways for notifying the 
attachment of immoveable property, being to give 
notice to the judgment.debtor not to alienate the 
property and to the public not to accept any 
-alienation from him, no attachment can be regarded 
as complete 
during the continuance of the attachment void 
against all claims enforceable under the attachment, 
within the meaning of section 64, Civil Procedure 
Code [—section 276, Civil Procedure Code (1882)], 
unless the attachment is duly intimated and made 
known in the manner provided by Order XXI, rule 54, 
Civil Procedure Code [==section 274, Civil Procedure 
Code (1882)]. And as between the decree-holder 
and the auction-purchaser the failure to issue such a 
notice may or may not ре 8 mere irregularity, but 
as between the decree-holder or auction-purchaser 
on the one hand and an alienee on the other, different 
equities come into operation if no order is issued to 
the judgment-debtor, prohibiting him from trans- 
ferring the property. 

An alienation effected during an attachment.is 
only voidable at the instance of the decree-holder, 
but if the decree-holder does not choose to avoid it, 
and expressly permits it to be notified at the time 
of the sale, he cannot be allowed subsequently to 
plead its invalidity owing to its having been effected 
during the attachment. 


A person who purchases the right, title and interest 
of a mortgagor in certain property subject to a prior 
charge, has a right, on payment, to extinguish the 
prior charge or to keep ib alive and, in the absence 
of evidence to the contrary, the presumption is that 
he intended to keep it alive for his benefit, 


Sections 74 and 101 of the Transfer of Property 
Act do not apply to an  auction-purchaser of an 
equity of redemption who, being neither a prior nor a 
subsequent mortgagee, redeems the property pur- 
chased by him, inasmuch as it must be presumed 
that he does so simply to protect the property pur- 
chased by him atauction subject to the liens notified. 
- Ву agreeing to purohase the property burdened by 
the liens notified in the proclamation of sale, an 
-auction-purchaser undertakes to pay all of them if 
they are proved to be valid and enforceable. There- 
fora in discharging some of them, when his duty 
is to discharge all, he cannot be allowed to set up 
his payment of some against his liability to discharge 


the rest. О BHAGWAN Das v. AHMAD JAN, 3 О.І. 
J. 422 732 
— — 0. XXI, R. 62 732 


. — ——— 0. ХХІ, R. 63, suit under-—“To establish: the 
right’, meaning of —Consequential relief, right to claim. 

-- Sale of property before order in claim proceedings— 

Limitation Act (IX of 1908), Sch. I, Art. 11. 

The snit authorized by Order XXI, rule 63, Civil 
Procedure Code, is not merely in ihe nature of an 
appeal. 

The words ‘to establish the right’ in the rule 


“are not restricted to the obtaining of а mere 


- declaration of the plaintiff's title to the property to 
“the exclusion of all consequential reliefs, Such 


во ав to render alienations effected © 
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réliefs include the recovery of the value of the 
property where it has been sold prior to the order on 
the claim petition. ý 

Article 11 of Schedule I of the Limitation Act is 
comprehensive enough to include not only a prayer 
for a declaration but also the consequential reliefs, 
if any, dependent on the declarations. 

A suit against an order on a claim -petition is 
governed by Article 11 of the Limitation Act and 
is in time if instituted within a year of the date 
of the order though after more than a year from 
the date of attachment and sale of the properties. 
WM Котосві BASIVIREDDI v. NipumMoort RAMAYYA, 31 
M. L. J. 894; (1916) 2 M. W. N, 207; 4 L. W. 300; 20 


M. L. T. 853 - 448 
— - = 0. ХХІ, R. 64 292 
——— J, XXI, B. 66 733 


— — 0. XXI, В. 66 (4)—Appeal against order 
under г. 66 (4), whether lies 402 


О. XXI, В. 88— Pre.emption— Auction sale 
—Shgre of undivided immoveable property sold— 
Co-sharer’s simultaneous bid- U. P. Land Revenue 
Act (III of 1901), ss. 139, 233 (k)—Reunion of 
mahals— Jurisdiction of Civil Courts. 

Where in an auction-sale of a share of undivided 
immoveable property, a co-sharer bids the same 





amount ag the person preceding him who is nota 


co-sharer, and asserts his right of pre-emption, the 
requirements of Order XXI, rule 88,-Civil Procedure 
Code, are complied with, 

There is nothing in section 139 of the U. P. 
Land Revenue Act to prevent & reunion of mahals 
being effected by the common consent of the different 
proprietors of those mahals. 

The application of section 139 of the U. P. 
Land Revenue Act is not, iu view ОЁ section 
13 of the General Clauses Act, limited to cases 
where a particular individual has acquired pro- 
perties in more mahals than one and seeks reunion 
of the same, but extends to cases where different 
proprietors of several mahals seek their reunion. 

The validity of reunion of different mahals intoa 
single mahal cannot be questioned in a Civil Court 
under section 288 (k) of the U. P. Land Revenue Act. 
О IQBAL Husain v, EJAZ Husain, 8 O. L. J. 405 654 


О. XXI, Re. 89, 90—Agreement between 
auction-purchaser and judgment-debtor for setting 
aside sale—LEztension of time by Court—Jurisdiction 
Appeal. А 
Ла an application by the judgment.debtor under 

Order XXI, rule 90, Civil Procedure Code, for setting 
aside a sale, the decree-holder auction-purchaser 
offered to give back the property on getting the 
decretal amount within a certain time. This offer 
was accepted by the judgment-debtor who, however, 
failed to perform his part of the contract within 
time and applied to the Munsif for extension of the 
time, and the Munsif against the will of the decree- 
holder made an order extending the time: 

Held, that the order of the Munsif having been 
made under Order XXT, rule 89 or 90,’ one of the 
two, an appeal clearly lay to the District Judge. 

' Held, also, that the Munsif was not competent 
to extend the time that the parties themselves had 
fixed by agreement for performing the contract. C 
`SHASHI BHUSHAN BANERJEE v. CHARUSHIKA DE DU 
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by shareholder in mokarrari to deposit purchase. 

money. 

No second appeal lies from an order under Order 
KAT, rule 89, of tho Civil Procedure Code. 

An application by a shareholder in а mokarrari to 
deposit the purchase-money in respect of a portion 
of the mokarrari sold in execution of sucha decree 
falls under Order XXI, rule 89, Civil Procedure Codo, 
and not under section 174 of the Bengal Tenancy 


Act. PAT Razr-up-DiN Hossain v. BENDESHRI PRa- 
sap SINGH 769 
O. XXI, R. 90 8)» 





——— — oO. XXI, Rr. 89, 92 (8) — Execution of decree 
— Bale of immoverble mroperty—Applicalion to set 
aside sale by third party—Application dismissed — 
Fresh, suit not barred —Ad mission by Pleader ignored, 
Seotion 47 or clause 3 of rule 92, Order XXI, of the 

Civil Prozedure Code, does not bara suit by а person 

whose objection under rule 89 of Order XXI has 

been disallowed, when he was neither a party to the 
suit in which the decree was passed, nor to the exocu. 
tion proceedings which followed the decree. ‘ 

A Court is not bound by an admission made by 
the Pleader of a party where the evidence on record. 
clearly shows that the admission was made wrongly. 
P BHAN SINGH v. PIRTHMI CHAND, 104 P. L. R. 1916; 
179 P. W. R. 1916 212 
— 0. XXI," 89—Transferee of immoveable 

property under attachment, locus standi of, to apply 

under О. XXI, r. 89—Sale in execution of decree, 
application to set aside, by transferee from judg- 

ment-debtor 510 
— 0. XXI, R. 92 (3) 212 


———- 0. XXI, R. 95—Nankar .rights, auction-pur- 
chaser of, title of, when complete. 

An auction-purchaser of nankar_ rights acquires 
full title to them from the date of his purchase and 
is not required to apply for possession under Order 
XXI, rule 95, Civil Procedure Code. О PARTAB Das 





V. KANHAI Lat, 8 O. L. J. 436 768 
— 0. XXI, R. 108 211 
— 0. ХХИ, R. 10 919 





O. XXIIL—Woman suing as pauper, whe- 
ther liable to furnish seeurity for costs under 
Order XXV, r. 1 329 


0. XXIII, R. 3—Compromise, alleged, -en- 
quiry into—Jurisdiction of Court—Persons conducting 
litigation, power of, to bind parties by compromise. 

Where one party alleges and the other denies 





: thata pending suit has been settled by a lawful 


agreement out of Court, the Court has power to 
decide the fact, of such settlement and, if the 
settlement is established, to grant a decree in 
accordance therewith. 

From the fact that a party left the general 
conduct of the litigation to certuin persons as his 
agents, it cannot be inferred that he is bound to 
accept any terms of compromise that those persons 
may arrange. The implied authority of such 
persons extends only to their acting on behalf of the 
party so long as the litigation proceeds in the 
ordinary way, but they саспоб consent to a decree 
on arranged terms without special authority. С 
ANADI KRISHANA DUTTA u. PRIYA SANKAR mor 

. ә 


— О. XXI, В. 89—Appeal,: second —Application | 


^ 
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О. XXV; R. 1 (3), O. XXXIII—Pauper, 
woman suing as, whether liable to furnish security 
for costs, 

A woman permitted to sue as a pauper cannot be 
required to furnish ‘security for costs under Order 
XXV, rule 1 (3), as the effect of an order for 
security would be to render nugatory the permission 
to sue ава pauper. L B Ma бох v Tsa Нміх, 8 
L. B. R. 387 320 
—— 0. XXXII, Rr. 3, 4— Guardia» ad litem, 

appointmentof Court Officer as — Failure to issue notice 

under r. 8, effect of. 

Before any guardian ad litem is appointed under 
any ofthe sub-clauses of Order XXXII, r. 4, includ- 
ing the appointment of an Officer of Court, the Court 
should comply with the provisions of rule 3 in regard 
to the issue of notice to the minor, or his natural 
or certificated guardian or the person with whom 
he resides. 

Rules 3 and £ should be read together. M NA- 
CHIAPPA CHETTY v, CHINNIAH AMBALAN, 4 L. W. 362 





794 
—— — 0. XXXII, R. 4 794 
O XXXIII 320 








О. XXXIV, R. 1— Mortgage — Foreclosure 
suit-—Parties, necessary—Joint Hindu family—Mort- 
gagor, sons and. grandsons of, whether ought to be 
made defendants. 

The rule that s plaintiff-mortgagee cannot be 
allowed to frame his suit so as to draw into contro- 


versy the title of a third party who is in no way 


connected with the mortgage and who sets up a title 
paramount to that of the mortgagor and the mort- 
gagee, does not apply to a case where the parties, 
who are seeking to be made defendants in the suit 
for foreclosure, are alleged to be members of a joint 
Hindu family along with the mortgagor. 

In all such suits, notwithstanding that the manager 


` is a party, the Court should not hesitate to add asa 


party any member of the family who applies to be 
made a party, so as to enable him to put forward any 
defence which he desires to make including a defence 
challenging the mortgage as not having been made 
for family necessity and family purposes. O DEBI 
BakHsH SINGH v. PARSHOTAM Das, З О. І. J. 322 
64 


О. XXXIV, R.J), O. L Е. 9, O. VIII, Rr. 3 
то 5—Mortgage—Suit foPmortgage-debt by only one 
of several heirs of morigagee—Non-joinder of other 
heirs, effect of—Non-joinder of parties. 

When a right accruing toa single person from a 
covenant in his favour devolves on his death on 
two or more of his heirs in several shares, no question 
can possibly arise as to whether the covenant was 
joint or separate, and the only difference caused by 





the death of the covenantee is, that the cause of , 


action which resided in one person is by the 
operation of law transferred to a numbor of persons 
who constitute one heir. 

One of the several heirs of a mortgagee cannot 
claim the mortgage-debt without joining all heirs as 
parties. 

1 a plaintiff sues to recover property which is the" 
joint property of two or more persons, and he omits 
to join all proper and necessary parties, and if when 
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the case comes to trial, the rights of those who ought 
to be added as parties to the suibare barred by 
limitation, the suit must be dismissed for want of 
proper or defective joinder of parties. 

The aforesaid principle applies also to cases 
where several persons are entitled jointly and seek 
to recover the assets of & deceased person. 

Order I, rule 9, only applies to cases where relief 
can be given if the necessary parties are joined and 
the application is within time, but ib has no appli- 
cation to cases where the parties to be joined are 
barred in the assertion of their rights. In that case 
even though they may be joined, the suit must be 
dismissed. РАТ ВнАСЕГА KOER v. ABDUL RAHMAN, 

77 


—0. XXXIV, К. 1, O. T, R. 9—Mortgage, suit 
on, necessary parties іо— Failure to join necessary 
parties, offect of 542 


— 0. XXXIV, R, 14, applicability of - “Mur 
gage’, ‘mortgagee’, = meaning of—Transfer of Property 
` det U V of 1882), в. 68—Suit of money-decree—Exe- 
cution—Mortgaged property, whether can be sold. 
Order XXXIV, rule 14, applies only to the case of 

a subsisting mortgage, and not to the case ofa 

dead and defunct mortgage, which by reason of the 








_ efflux of time, or any other like circumstance, has 


ceased to be enforceable at law. 

The term ‘mortgagee’ in the rule is intended to 
mean the holder of a subsisting and effective mort- 
gage, which can still be set up by the. mortgagee 
against a purchaser or would-be purchaser of the 
mortgaged property. 

A mor gagee obtained a simple money-decree 
under section 68 of the Transfer of Property Act 
against the heirs of the mortgagor, on the ground 
that he had been deprived of a portion of the mort- 
gaged property. The decree was made realisable out 
of the assets of the mortgagor, and the mortgagee 
applied for the sale of the property mortgaged. 
The heirs of the mortgagor objected to the sale 
onthe ground that under Order XXXIV, rule 14, 
Civil Procedure Code, the mortgaged property could 
not be sold in execution of the decree: 

Held, that the mortgage being no longer a sub- 
sisting mortgage and a suit on it having become time- 
barred, Order XXXIV, rule 14, was no bar to the sale 
of the property. А CHEDI LAL v. SAADAT-UN-NISSA 
Bist, 14 A. L J. 902 ü . 907 


О. XXXVIII, R. 5, cr. (8)—Attachment 
before judgment—Order passed without jurisdiction— 
Realisation of debt payable to defendant — Withdrawal 
by decree-holder in pursuance of illegal order, effect 
of —Jwurisdiction. 
1t is not competent to a Court to make an ad interim 

order for attachment under clause (3) of rule 5 of 

Order XXXVIII, Civil Procedure Code, of a debt 

payable to tho defendant outside its jurisdiction by 

а person not resident within its jurisdiction. 

When a Court has manifestly usurped jurisdiction 
and has illegally secured possession of a fund which 
should not have come under its control, its illegal 
orders for the payment of the fund must be dis- 
charged; and should - not be allowed to stand 
on the plea that possibly similar orders could 
have becn made by a Court of competent jurisdiction, 


— 
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Where a Court illegally and without jurisdiction 
attached hefore judgment asum of money, which was 
payable outside its jurisdiction to the defendant by a 
persun not resident withia its jurisdiction, and on the 
transmission of the money to the Court by that 
person it paid it out to the plaintiffs-decree-holders 
on their application: 

Held, that the decree-holders must bring back into 
Court the sums they had withdrawn together 
with interest thereon at3 per cent. per annum and on 
their failure to doso the sums should be realised by the 
Court by attachment and sale of the moveable and 
immoveable proparties of the decree-holders and by 
attachment of their persons. C SURENDRA NATH v. 
Bawnst BADAN, 24 C. L. J. 533 457 


— — OO XG, R. 1 177 


— —— 0. XLI, Ra. 2, 23, 33 —Court of First Appeal, 
when can remand, suil for fresh decision—Court-fee, 
objection as to, whether can be taken in argument — 
Practice - Duty of Appellate Courf—Refund of Court- 
Jee, when can be ordered, 

Rule 23 of Order XLI of the Civil Procedure Code 
is Ше only rula which allows a Court of First 
Appeal to remand a eas? fora second decision by 
the original Court; and it is only when a remand 
is made under this rule that section 18 of the Court 
Fees Act permits and directs the refnnd of the 
Court-fee paid on the memorandum of appeal. 

. It isonly where, owing Бо а failure to implead a 
necessary party or the like, atrialis radically bad 

so that correction of its omissions or defects in the 

Appellate Court is not reasonably practicable, that 

remand for a re-trial is permissible. Such а remand 

їп а case tried out is not one made under Order 

XLI, rule 23, but is an exceptional course followed 

under the powers given by rule 23. 16 is a power 

tu bo most sparingly used by Courts of First Appeal, 
only in cases where it is clearly apparent that the 

Appellate Court cannot itself dispose of the suit on 

the merits. 

A Court of Appeal should not allow an objection 


as to Court-fees to be taken in argument, where it ~ 


has not bsen set forth in the memorandum of 
appeal, 

‘Where such objection is allowed to be taken, the 
Appellate Court should 166216 adjudicate upon it, 
and not direct tha origini Coart to dacile tha 


point. N JAGANNATH v. МАВОТІ, 12 N. L. R. = 
41. 
— 0. XLT, R. 11 460 





— -0. XLI, R. 14, O IX, R. 3—Appeat, notice of, 
to respondent —Omission to specify date of hearing — 
Ex parte judgment —Re-he wing, right of respond- 
ent to. 

Where notice of an appeal served on the rə- 
spondent did nob spacify the date of hearing, and the 
appeal was decided ex parte for the respondeüt's 
default of appearance: 

Held, that the order should be set aside aud the 
appealre-heard. C Japu KANTA SARMA v. НЕМА 


KANTA GoswaMY 624 
—— —— 0. XLI, R. 23 211,241 
= — Q. XLI, R, 25 211 
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О. XLI R. 23, О. XLIII, сп. (u)—Appeal 
—-R2mand, order of, appeal from—Suit of Small Cause 
Court nature—Appe«l, maintainability of. 

No appeal lies from au order of remand passed 
by the lower Appellate Courbin а suitof the naiuro 
cognizable by a Small Cause Court. А Sanur 1. 
KUNDAR 396 
— 0. XLI, R. 28— Civil Procedure Code (Act 

XIV oj 1882), я. 562—Remand—Appeal, Court of, 

powers of. | y 

Under the Civil Procedure Code of 1998, the powers 
of a Court of Appeal are much wider in respect of 
remand than under the Code of 1882. 

The power to remand is not rostricted only to 
cases where the Trial Court has disposed of а case 
on а preliminary issue, but ib can be exercised also 
where important evidence was wrongly excluded or 
important questions disallowed during the examina. 
tion of a witness. C Sustuir BALA DUTTA е, CHANDRA 
KUMAR 813 
—0. XLI, rr. 23, 25—Remand—Trial of certain 








` issnes—Proper order, 245 
——- — 0. XLI, R. 21 800 
—— — 0. XLI, R. 25 245 





— O. XLI, R. 27 — Discretion, erercise of, by 
lower Appellate Court, interference anth, by Chief 
Court. 

Order XLI, rule 27, Civil Procedure Code, gives an 
Appellate Court discretionary power to admit addi- 
tional evidence, and the Chief Court will only interfere 
with the exercise of this discretion by a lower 
Appellate Court if it has been exercised improperly. 
Р SEWA SiNGu v. Вноги, 129 P. R. 1916 382 
——— — 0. XLI, R. 27 955 


— 0. XLI, R. 81—Judgment of Appellate Court, 
contents of——Consideration of evidence on vecord— 
Disposil of all grounds of appeal. 

A lower Appellate Court should strictly comply with 
Order X LI, rule 31, of the Civil Procedure Code, and 
should show by its judgment that it has considered 
all the evidence on the record as well as the various 
grouncs of appeal. Ifit does not strictly comply 
with the law inthis respect, 16 is impossiblo for a 
Court of Second Appeal to regard its judgment as 
legal and to accept its findings cf fact. Р LADHA 
RAM v. GURDAS, 103 P. L. R. 1916; 182 P. W. R. 1916 

6 


——L 0 XLI, R. 38—Appellate Court, power of, to 
make order to do justice. 

If in a suit one or other of the plaintiffs is entitled 
tothe property by succession, the suil should not 
bo dismissed because one of the plaintiffs alone has 
failed to make out a title, particulerly when as a 
result of the dismissal of the suit, the right of the 
co-plaintiffs would bo barred. In sucha case ihe 
Appellate Court should act under the provisions of 
Order XLI, rule 33. P C HRavaNEsHWAR Prasan 
SINGH v. CHANDI PRASAD SINGH, 43 C. 417 49 


0. XLI, R. 33 241 


— 0. XLI, В. 33— Power of Appellate Court to 
vary decree of lower Court without there being cross- 
appeal — Landlord and tenant — Liability for rent for 
period during which tenant was out of possession, 
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Order XLI, rule 33, applies only to cases in which 
for the ends of jastice and for the equitable execution 
of a decree the Appellate Court considers il neces- 
sary to make a material variation in the decree. It 
does not empower the Appellate Court to wipe off the 
decree of the Court below even in respect of those 
respondents who have filed no cross-appeal in respect 
of that portion of the decree which was against them, 

A tenant is not liable for rent for the time during 
which he was out of possession. PAT Ram CHANDRA 
v. Manuo PRASAD 537 
— 0. XLIII, В. 1 (d)—Dismiseal for default — 

Appeal, ЖЕ 

An appeal lies against ап order dismissing (for 
default) an application to set aside an ex parte 
decree. С SACHRENI v. KANTA HAZI 798 


— O. XLIII, R. 1 (e) 919 


O. XLIII, R. 1 (u)—Appeal from order of 
yemand—-Suit of Small Cause nature—Maintain- 
ability of appeal 396 


— 0. XLIII, R. 1 (w), О. XLVII, Re, 4, 7 (1) 
(b)— Review, grant cf, application jor — Appeal 
aguinst, when lies. ) 6 Mor 
The penultimate word “application” in Civil Pro- 

cedure Code, Order XLVII, rule 7 (1), must be 

understood to mean an "order". 

The chango in the language of Order XLVIT, rule 
1, Civil Procedure Code, is not a deliberate depar- 
ture from the old Code, bat is only the resnlt of a 
mistake. 7 

Order XLIII, гше (1) (w), Civil Procedure Code, 
does not give a general right of appeal but is con. 
trolled by Order XLVII, rule 7, which specifies the 
conditions precedent to the exercise of the right. — 

An order granting an application for review 
cannot be anpealed against, merely on the ground 
that the grounds on which the order was made 


are not satisfactory. 


It is not necessary for a Court to state. in terms 
that there are sufficient grounds for entertaining a 
roviow application and the omission to do so is 
nob a good ground for setting aside its order in 
appeal. The Legislature does not contemplate the 
caleulation of degrees of sufficiency. The obvious 
intention of the Legislature is that the grounds, 
which satisfy a Court that its own judgment 
requires re-consideration, should not bo subjected 
to adverse comment in a Court of Appeal. М MEDuRU 

.BRABMAYYA v. VEDULU YELLAMMA, 31 M. L. J. 509; 
(1916) 2 M. W. К. 278; 4 L. W. 408 437 


— O XLVI, В. 1 (1), (2), O. XLI, R. 11—Re.- 
view, afler dismissal of appeal under 0. XLI, rule 
11— Review by co-defendant after dismissal of appeal 
preferred by defendant Dismissal of appeal, effect 
of, wpon decree appealed against. 

The dismissal of an appealunder Order XLI, rule 
11, operates as a decree and supersedes the decree of 
the Court below precisely in the same way asa 
decree of dismissal made after service of notice to 
the respondent: 

. Therefore, after the dismissal of an appeal under 

Order XLI, rule 11, the decree is not reviewable by the 

Court of first instance on the application of the party 

















. 
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who preferred the appeal, as the decree of that Conrt, 
so far as it determined the controversy between him- 
self and the other party, becomes merged in the 
decree of dismissal by the Appellate Court and 
thus ceases to be reviewable, but in so far as 
a co-party who did not prefer the appeal is concerned, 
the decree of the lower Court remains unaffected 
by the result of the appeal and continues to be 
reviewable. 


A party, therefore, who has not himself appealed, 
may apply for a review of judgment, notwithstand. 
ing the pendency of an appeal by a co-party, except 
in two contingencies, namely, first, where the ground 
for review is identical with the ground for appeal, and 
secondly, when as respondent in the appeal, he 
can present to the Appellate Court the case on which 
he seeks review. 


The expression “where the ground of such appeal 
is common. to the applicant and the appellant” in 
Order XLVII, rule 1 (2), Civil Procedure Code, refers 
to n case where the appeal and the review are 
based on the same grounds, and does not ccntemplate 
a comparison between the actual appeal by a party 
and a possible hypothetical appeal by the applicant 
for review. 


` Where an appeal preferred by some of the defend. 
ants has been summarily dismissed under Order XLI, 
rule 11,an application for review of the judgment ap- 
pealed against “on the ground of discovery of new and 
important matter or evidence” should be dismissed, 
so far as the review sought. by the defendants who 
preferred the appeal is concerned, butin so far as the 
other defendants are concerned, the application is 
entertainable, as the grounds on which the appeal was 
preferred are different from the ground on which the 
review is sought and as these defendants could not 
possibly present their cases to the Appellate Court 
as respondents, the appeal having been summarily 
dismissed. 
Anthorities reviewed. С CHANDRA KANTA v. 
LAKSHMAN CHANDRA, 24 C. Ta. J. 517 460 


О. XLVII, R. 1 (1)—Review—Jurisdiction, 
objection to, after decision invited on merits—Land- 
lord and tenant-—Relationship admitted—Class of 
tenancy, determination of —Jurisdiction of Civil and 
Revenue Courts —Suit for declaration in Civil Court 
that defendant not a permanent lessee— Documents of 
title, decision on genuineness of —Finding against de- 
fendant—Estoppel—Decree, construction of. 

Plaintiff sued for a declaration that the defendants 
had no under-proprietary rights in a certain mouza 
either as birt-holders or as perpetual lessees and for 
ejectment of the defendants. The defendants, in 
support of their case, put forward a certain lease 
alleged to be more than a hundred years old and 
relied on certain mutation entries. The Subordinate 
Judge, who tried the case, found the document to 
be a forgery and the alleged entries to have been 
inserted by fraud and accordingly granted a declara- 
tion that defendants were not perpetual lessees, 
but dismissed the claim for possession. The decree 
was affirmed on appeal by the Judicial Commissioners 
who accepted the said findings. The defendants 
then applied for a review of their order by the 
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Judicial Commissioners on the ground that 
it was competent only to Revenue and not to Civil 
Courts to declare the class of tenancy and that it 
was an error on the face of the record or other 
sufficient reason within the meaning of Order XLVII, 
rule 1 (1), Civil Procedure Code: 


Held, (1) that, whether Civil Courts have or have 
not jurisdiction to declare the class of tenancy, the 
defendants having invited the adjudication of the 
Court by putting forward documents of title, could 
not turn round and assail a finding unfavourable 
to themselves in review by alleging that the Court 
had no authority to come to it. 


(2) that it was competent to the Civil Court to 
grant the declaration on the materials before it 
and that the decree was binding only so faras it 
was based on the genuineness of the documents ten- 
dered in evidence. О Ram AUTAR v. MUHAMMAD 
ABUL Hasan Kaan, 8 O. L. J. 267 note 83 


О. XLVIT, Rr. 4, 7 41) (b) 437 
CIVIL RULES or PRACTICE, (Мар,) Rr. 77, 276 869 


COMPANIES ACT (VI or 1882), S. 136 — Stay of suit 
after order for winding-up—Revision in case in 
which Company is plaintif, whether proceeding 
against Company. 

The object of section 136, Companies Act, is to 
prevent all litigation against a. Company which is 
being wound up, except with the consent of the 
District Judge, and all proceedings in which the 
Company is cither a defendant ora respondent are 
proceedings against the Company. 





Therefore, a revision against в Company, in а case 
jn which it is the plaintiff, cannot be proceeded with 
against the Company, after an order has been made 
for its winding-up, without the leave of the District 
Judge. P MILAWA Ram v. PEOPLE's BANK or INDIA, 
91 P. В. 1916 618 


—— 88. 187, 14]—Order for winding-up of Com- 
pany, effect of—Official Liquidator, appointment of — 
Appeal, whether Lies, 


After a winding-up order the Directors of a Com- 
pany cease to be such and the Managing Director 
has, therefore, no locus standi to appeal against 
an order appointing an Official Liquidator for the 
winding up of the Company or an order refusing 
re-hearing of the appointment proceedings. KI Ѕоотн 
INDIAN Міргз, Co. тр. v. SHIVALAL MOTILAL, 4 L. W. 
226; (1916) 2 M. W. N..250 617 


— — S. 141 617 


COMPANIES ACT (VII or 1913), Ss. 158, 166— 
Winding-wp—Contributory, holder of paid-up shares, 
whether is ~ Receiver, appointment of, effect of —Juris- 
‘diction—Irregularity in procedure, acquiesced in by 
parties, whether can be subsequently objected to. 
Where in a case which a Court is competent to 

try, the parties without objection join issue and go to 
trial npon -the merits, the defendant cannot subse- 
quently dispute the jurisdiction of the Court upon the 
ground that there were irregularities in the initial 
procedure which, if objected to at the time, would 
have led to the dismissal of the suit; 
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A fully paid-up share-holder of a Company is a 
contributory within the meaning of section 158 of 
the Companies Act and may, subject to certain 
conditions, present a petition for winding-up of the 
Company. 

The appointment of a Receiver to take charge of 
the assets of a partnership does not have the effect 
of transferring the ownership therein from the 
partners to the Receiver. P IMPERIAL OIL SOAP & 
GENERAL Mints Co., Lro., Denar v, Rau Снлхо 980 
— S. 166 980 
— S. 207, сь (1), scone os—Yoluntary liquida- 

tion—HEaecution proceedings, stay of—Jurisdiction— 

Procedure. 

Section 207, clause (1), of the Companies Act is 
nob in itself a statutory bar tothe progress of ‘an 
execution proceeding against a Company gone into 
voluntary liquidation, unless and until an order hag 
been obtained from a Court having jurisdiction 
under the Companies Act either for winding-up or 
for stay of proceedings, and the liquidator or any 
other creditor dissatisfied with the action taken by 
a decree-holder is entitled to move the Court having 
jurisdiction under the Companies Act. A Suras 
BHAN v. Воот AND Equipment Factory, 14 А. L. J. 
5 3; 38 A. 407 397 
ee See URIMINAL PROCEDURE CODE, s. 

197. 


COMPROMISE DECREE —Decree in respect of pro- 
perties outside scope of suit, whether wholly in- 
-operative—Res judicata—Iudicial evidence 290 


CONCURRENT SENTENCES 162 
CONFESSION. See EvIDENCE Act, s. 24. 


CONJUGAL RIGHTS, suit for restitution of—Denial 
of valid marriage Burden of proof—Medicial 
evidence to prove virgo intacta, application for— 
Refusal to submit to medical examination, in- 
ference from 20 


CONSENT—Pre-emption— Waiver. 

Consent ofa pre-emptorto thesalein dispute implies 
a complete waiver of his right of pre-emption, and 
lets in any rival pre-emptor who may choose to 








` come forward. Р Suis Dian v, Inpak SINGA, 106 


P. R. 1916 694 


CONSTRUCTION or DOCUMENT—Agreement to 
partition lands bounded by river , 567 

Intention of parties—Mortgage or sale 393 

Powers-of-attorney, general and special 805 

Sale—Mortgage—Stipulation for repurchase, 
effect of — Intenticn. 

A mere stipulation for repurchase will поб convert 
a sale'into a mortgage and if nothing more is made 
to appear than that а sale has been made with a 
contemporaneous agreement by the purchaser to 
let the vendor have the property back on & refund 
of the price, the transaction must take effect ава 
sale. . 

Every mortgage imports a debt and in order to 
hold that a transaction of this character &mounts 
to no more than a mortgage, there must be seme- 
thing to show an intention to treat the property 
as security for the payment ofa debt. A KISHEN 
DAYAL -PANDE т. CHANDER Юко PANDE 99] 
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CONTRACT—Minor, mortgage to, whether void— 
Nature and incidents of minor’s contracts and 
conveyances 921 


—, privity of —Enforcement by person interest- 
ed not a party —Vendor and purchaser — Retention of 
purchase-money for payment to vendor's creditor — 
Rights of: creditor—Novation—Trust—Contract Act 
(IK of 1872), s. 62. 


An agreement may, in certain circumstances, be 
enforced by a stranger thereto, that is, in what may 
рэ briefly described as cases of trust, quasi-contract 
or near relationship. " 

A contract by the purchaser of a property to pay 
the whole or part of the consideration ‘retained by 
him to the vendor's creditors is enforceable by the 
latter, even though they had no notice of the 
agreement, 

_ The ground of the purchaser's liability is not nova- 
tion or a substituted contract, but that the pur- 
chaser is, in essence, a trustee of the vendor's 
creditors for the money reserved in his hands for their 
benefit. C Dwarka Матн Азн v. PRIYA Natio MALKI 

А 792 
— Rights of parties, by wliat law governed. 

| The rights of the parties toa contract are to be 
judged of by that law by which they may justly be 
presumed to have bound thomselves. С Ram NABAIN 
SINGH v, CHOTA NAGPUR BANKING ASSOCIATION, 43 C. 
333 321 


uim “Time of the essence of the contract, appli- 
cation of 598 


CONTRACT ACT (IX or 1872), Ss. 10, 11, 64, 66 — 
Minor, mortgage to, whether void —Infant's contracts 
and conveyances, nature and incidents of — Transfer 
of Property Act (IV of 1882), ss 6, 7—Specific Relief 
Act (I of 1877), ss. 85, 88— Trusts Act (II of 1882). 
A mortgage oxecuted in favour of a minor who 

has advanced the whole of the mortgage money is 

enforceable by him or by other persons on his 

behalf. j 
Case-law reviewed and discussed. 











Per Wallis C. J.—An ordinary mortgage, as 
defined in section 58, Transfer of Property Aot, 
includes a transfer of specific immoveable property 

. for the purpose of securing payment of money 
advanced ог to be advanced by way of loan. If the 
money in whole or in parb has not been advanced 
by the minor, there is, a failure of considera- 
tion to that extent. lf, however, the money has 
been advanced by the minor by way of loan, 
the fact that the minor may have had no power 
to transfer the mortgage money and may on that 
ground be entitled to recover it back, is not suffi- 
cient ground for holding that the transfer by tbe 
mortgagor to the minor by way of mortgage to 
secure the repayment of the mortgage money should 
not be enforced against the mortgaged property 
according to the terms of the mortgage, if payment 
is not made at the date mentioned in the mortgage, 
although the minor may not be entitled to sue the 
mortgagor on the personal covenant to pay, and the 
advance by reason of his incapacity to contract may 

„поб be strictly by way of loan. ` 

The general scheme of the Transfer of Property 
Act, as appears from the definition, is that minors 
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may be transferees but not transferors and - the 
intention of the Legislature to except from this rule 
the most important classes of transfers by way of 
sale and mortgage is not sufficiently made ont. 

Per Abdur Rahim, J.—An infant, being a person 
capable of holding property, can well be a mort- 
gagee and the disabilities which attend the creation 
of a mortgage do not attach to the acceptance of a 
security. 

The reasoning that because the contract of a 
minor has been held to be void and not voidable, 
and because a sale presupposes a contract both on 
the purt of the vendor and the vendee, the sale to a 
minor must be void is erroneous, and ignores the 
substantial distinction between a contract for a sale 
and a sale, viz, that a sale effects a transfer of 
the property, while a mere contract for a sale does 
not. A transfer need not be founded on a contract 
at all. What, therefore, one has primarily to look 
to in cases of sales or mortgages to infants, is the 
competence of the transferor to make the transfer. 


` Where there has been a completed sale in favour 


of an infant, the only question that might arise on 
his side is whether not being competent to transfer, 
he would not be entitled to recover the money which 
he has paid to the vendor as consideration for the sale. 
He would be so entitled, though a Court of Equity 
will help him only on the condition that he restores 
ihe property to the vendor. 

A mortgage in favour of & minor for money 
already advanced by him differs from а sale only in 
this, that in addition to a transfer by the mortgagor 
of an interest in immoveable property for purposes 
of security, there isa promise on his part to repay 
the loan. But ав there is no question in such а case 
as to the validity either of any transfer or of any 
contract made by the infant, there is nothing that 
prevents & Court from upholding the transaction. 
It may be that an infant having advanced money on 
mortgage on certain termis, for instance, that he 
will not require repayment until & specified date, 
would still be ab libery to repudiate the bargain, 
and to sue before the due date to recover his money 
in spite of the stipulation to the contrary. But that 
is because, the law considering him incompetent to 
make & contract, the matter would stand on the 
footing that the mortgagee was in possessior of the 
infant's money without any title. 

Per Srinivasa Aiuangar, J.—There is nothing in the 
Indian Contract Act-which prevents an infant from, 
being à promisee, though, where he is incapable of 
assenting to a proposal by reason of iender ago, 
there can, іп fact, be no contract with him at all. 
On the other hand, the provisions in the Contract 
Act as regards minor partners and agents and in 
the Negotiable Instruments Act as to minor drawers 
and indorsers suggest that the Indian Legislature 
recognised the capacity ofa minor to accept a 
promise. Я 


In cases where consideration for а promise passes 
from a third party or when a competent considera- 
tion passes from a minor, the minor can enforce 
the promise. 


Where ihe consideration for a promise is a 
transfer of property by the minor and the minor is 


Ра 
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wholly incompetent to transfer the property, there can 
be no consideration for the promise and the promise 
would be unenforceable. 


“In cases where there is a general competency to 
contract or transfer property, but a particular mode 
is prohibited, a contract or transfer in the prohibit- 
ed mode may not be void. 


Section 7 of the Transfer of Property Act does not 
in terms declare that a transfer by a person 
incapable of contracting is wholly void; nor does it 
prohibit it. The implication is that persons 
who aro incapable of contracting are incapable: of 
transferring. If the section is construed as enacting 
that a transfer by an incompetent person is wholly 
void, it would lead to this result that a minor 
cannot even purchase anything for cash; and that 
every shop-keeper will have to deal with the public 
at his peril. 

There is nothing in the provisions relating to the 
transfer of moveables in the Contract Act which 
prevents their being construed in the way in which 
the Infants’ Relief Act has been construed in 
England. 


In places where both the Contract and Transfer of 
Property Acts are in force, the two Acts should be 
read together and one is not bound to hold, in the 
absence of express language to that effect, that trans- 
fers by infants, at any rate, of moveables are absc- 
lutely void. These provisions after all were enacted 
for the benefit of incapacitated persons and need nob 
be interpreted so as to enable an adult party to 
defeat or impair the obligation of his contract by his 
own act or to profit by his own fraud. The incom- 
petency to transfer prevents the minor being bound 
by it. That has been the law in England both before 
and after the Infants’ Relief" Act and the Sale of 
Goods Act. . 

As regards transfers of immoveable property, in 
all cases where the transfer can only be made by 
an instrument in writing registered, a minor may 
not be able to make a transfer at all; for an instru. 
ment executed by a minor cannot be admitted to 
registration. 

An executory contract may be void, but if it has 
been wholly performed by one or both of the 
parties and that results ina transfer by one party 
and a promise by the other or in mutual transfers, 
it does ‘not: follow that the transfer or transfers 
would also be void. Rules governing contracts are 
not always, and need not even generally be, the 
same as those governing conveyances, though capacity 
to contract is generally the limit of capacity to 
transfer. If there has been part performance by an 
incompetent promisor, he may be able to avoid 
future performance, but may not be able to get 
back what he has paid or transferred by way of part 
performance. 

The word ‘contract’ in sections 35 and 38 of the 
Specific Relief Act is used in the sense of both 
executed and executory contracts, ї. е., transfers and 
promises. Though a promise by a minor may be 
void, a conveyance by a minor may not be void. 

The provisions of the Transfer of Property Act and 
the Trusis Act make it clear that an infant can 
b» a grantee, though he cannot ordinarily be a 
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grantor. In cases where a minor makes a promise 
in consideration of a transfer or binds himself by 
obligations on account of the transfer, the trans- 
action would be void and the transier may not take 
effect. But а distinction must be drawn between 
cases of contractual liability which a minor agrees to 
undertake and obligations attached to the holding of 
property, i. e, obligations of а donce to pay Govern- 
ment revenue, public taxes and to discharge the 
donor’s debts to the extent of the value of the pro- 
perty. These obligations do not prevent the vesting 
of the property in the minor by a transfer inter rivos 
any more than by inheritance or devise. These 
cevenants or obligations are attached to the property 
and are not really considerations for the transfer. 
A transfer toa minor by way of a lease, he agreeing 
to pay rent or to perform any particular covenants 
which form an essential part of the transaction, may 
prevent the transfer from taking effect. Jn a sale, 
gift or mortgage ordinarily, there are no such 
essential or consensual obligations. A mortgage is 
only a conditional transfer and when the condition 
is fulfilled, as when the debt is aischargid, the 
property re-vests in the transferor. M R¿GHAVA 
CEARIAR v. SRINIVASA RAGHAVA CHARIAR, 31 M L J. 
575; 20 M. L. T. 407; (1916) 2 M. W. N $63 $21 
8.11 921 


— — S. 18 (2)—Misrepresentation—Abil ty to dis- 
cover truth— Hotel keeper—Landlord and tenant— 
Right to sue for rent—BPreach of contract — Distraint, 
‘The defendant wrote to the plaintiff, proprietress 

of a hotel, enquiring if certain accommodation for 
his family was available and asked if the accommo- 
dation required could be had in the same block as the 
dining hall. The plaintiff sent a plan of a cottage at 
some distance from the hotel, and stated that it was 
not in the main buildings but that it would be more 
comfortable for the children. The defendant made 
no further reference to any desire to get rooms inthe 
main buildings, and stated that he would be glad to 
take the accommodation offered by the plaintiff from 
the beginning of April next forthe season and 
repeated the terms agreed to, viz, Rs. 300 per 
mensem including board. On the 12th April, the 
defendant's wife took possession of the flat but left 
iton the 16th of April the main and the only 
relevant reason assigned being the distance of ihe 
flat from the main buildings which was found to be 
182 yards. The plaintiff sued for recovery of rent 
for a periodof four months calculating rent at Rs, 180 
par month. The Munsif found that the relation 
of landlord and tenant existed betwcen the parties 
but dismissed the suit on the ground tbat defend. 
ant had been induced to enter intó the contract 
by reason of  misrepresentation falling under 
sub-section 2 of section 8 of the Contract Act. 
The Divisional Judge agreed with the Munsif that 
there had been such misrepresentation, but ho 
further found that the contract was not voidable 
because the defendant had had the means of discover- 
ing the truth with ordinary diligence. He disagreed 
with the finding of the Munsif that ihe relation 
between the parties was that of Jandlord and tenant 
and held that the plaintiff was only entitled to sue 
for damages for breach of the contract. He granted 
the plaintiff a decree for Rs, 100 as damages: 
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Held, (1) that the defendant had the means of 
discovering the truth with ordinary diligence; 

(2) that there was nothing to show that the defendant 
attached importance to proximity to the main build- 
ings and there was no good reason to suppose that tho 
plaintiff ought to have anticipated that the defendant 
would be specially-particular regarding the question 
of distance; 

(3) that as between the parties the position of the 
plaintiff was поб that ofan inn-keeper but of а 
boarding house-keeper, who receives his boarders by 
special arrangement and raakes such bargain as. ho 
chooses as to the price to be paid by them; and that 
the status of landlord and tenant existed between the 
parties and the plaintiff was entitled toa decree for 
the full amount of the claim. P Donca, A. L. v. A. 
Н. 8. Твер, 112 P. Т. В. 1916; 189 P. W. R. 1916 34 


— —— 8, 28— Contract opposed to public policy, when 
—JU. P. Land Revenue Act (III of 1901), s. 234— 
Rules framed by Board of Revenue for patwaris, т. 10 
— Prohibition to engage in trade or money-lending 
business—Assignment of mortgage to patwari, validity 
of—Rules, validity of. 

A palwari took an assignment ofa simple mort- 
gage benami in the name of his mother, who sued the 
mortgagor and the mortga&gees for the recovery of 
the money due on the mortgage by sale of the 
mortgaged property. The suit was resisted inter 
alia on the grounds that the assignment was void 
for considerations of public policy and for the 
reason that it was forbidden by law, inasmuch as 
under the rules framed by the Board of Revenue 
under section 234 of Act ILI of 1901, which have the 
force of law, a patwari.is forbidden to engage in 
trade or money-lending under any circumstances: 

Held, that the assignment was not void under seg- 
tion 23 of the Contract Act as opposed to public policy 

Held, also, that the assignment of the mortgage 
could not be said to be "engaging in trade or money- 
lending" and that the rules framed by the Board 
under section 284 (b) of the Land Revenue Act had 
not the force of law. 

Per Richards, О. J.:i— Quzre.— Whether clause (b) of 
section 234 of the Land Revenue Act authorized tho 
Board of Revenue to frame rule 10 of the Patwaris’ 
Rules. ~ 


Per Rafique, J.—The doctrine of publie policy will 
not be extended beyond the classes of cases already 
covered by it. No Court can invent anew head of 
public policy or condemn, an agreement because in 
its opinion it is not consistent with publio interest. 

Per Walsh, J.—A contract is not opposed to public 
policy because it was entered into by a particular 
individual subject to particular restrictions. A BHAG- 
WAN DEI v. MURARI LAL, 14 A 1, J. 962 259 
——— 8. 28— Transfer of property to kanungo, -if 
opposed to public policy. : . 
` A transfer of property toa kanungo is nob void 
onthe ground of public policy. А Kamara Devi v. 


Gur Diar, 14 A. L. J. 969 319 
— — 8. 24- Consideration, unlawful, effect of 
564 


—— —— S, 80 — Wagering contract —Intention of par- 
ties—Badui transaction. 
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In cases of contracts to sell goods the Court should 
determine the intention of the parties after a 
scrutiny of the circumstances as to the agreement, 


the position of the parties and the history of the 
dealing. Ë 


Where, therefore, in a, suit to recover damages for 
non-delivery of gana sugar it appeared that the salo 
price was far beyond the means of the parties and 
that no attempt was made to complete the 
transaction: 


Held, that ‘the parties intended, not an actual 
transfer of goods, but a mere adjnstment of prices 
according to the fluctuating market rates and that 


“the agreement was not a commercial transaction but 


a wager, pure and simple, and consequently unen- 
forceable. Р Firm оғ Lat CHAND-GELA Ram v. 
NATHU Кам, 74 P. L. R. 1916 


— 5,48 — 8и for rent against some only of ten- 
ants’ heirs, maintainability of — Joint promisors, non- 
joinder of some of, whether fatal to sutt. 

A count for rent із the common indebitatus count, 
namely, a count to recover a debt. It falls 
within the provisions of section 43 of the Contract 
Act and the promisee is entitled to require perform- 
ance by any ong or more of the promisors. The 
mere absence of one of the promirors in a suit in 
British India, where no plea in abatement or a similar 
plea is permitted, is not fatal nor a bar to the 
suit. 

A suit against the heirs of a deceased tenant for 
arrears of rent, which did not accrue due during the 
lifetime of the deceased, is maintainable, even though 
all the heirs are not made parties to the suit. С 
Lait MOHAN SINHA Roy v. Haran CHAND килди. 

24 
S. 55—“Time of the essence of the contract”, 
application, of — Consent decree, terms of. 

In March 1911 а consent decree was passed in а 
suit whereby the honses of the plaintiff and defend- 
ant were to be exchanged after plain'iff had con- 
structed on his premises a well and-a sink. These 
additions were to ba made and the exchange effected 
by the end of June 1912, The additions not having 
been made within the stipulated time, the plaintiff 
applied for execution in 1614. The defendant 
contended that, as time was of the essence cf the con- - 
tract, so much of the consent decree was voidable 
at his option: . 

Held, that time was not of the essence of the con- 
tract, as it was clear from the defendant's con- 
duct by not protesting against the delay in the 
carrying out of the additions by the plaintiff that he 
did not regard time as of vital importance. B Buag- 
VANT GOPAL v. APPAJI GOVIND, 18 Box. 1. R. Ud 
eman Ss, 55, 78, '14— Time is of the essence of the 

contract,” applicability of, to mercantile contracts— 
Deposit made to secure performance of contract, whe- 
ther can be vecovered by defaulter—Damages for 
breach of contraci— Defaulter, whether to be given 
credit. for deposit—-Evidence—Document admitted in 
evidence in lower Court without objection, whether 
can be objected to in appeal. 

Where a document has once been admitted in 
evidenco inthe lower Court without objection, no 
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party can take objection to its being referred toby 
the Appellate Court. . 

Although, under section 55 of tho Indian Contract 
Act, the question whether timo is of the essence of 
the contract or not, is merely a question of the 
intention of the parties, it has beer. wellseitled in 
England that in mercantile contracts time- is of the 
essence of thecontract, and the same rule will hold 
good in India. 

It is well settled that a deposit made to secure 
performance of a contract is nota penalty, but a 
party who commits a breach of the contract loses 
his right to recover it and the other party has a right 
to retain ib even if no loss has been occasioned by the 
breach. 

Butif theparty so retaining the deposit, is not 
satisfied with itand seeks torecover damages he must 
give oredit for such deposit and recover only such 
damages as are beyond the deposit. S FIRM оғ 
TRIKAMJI Jivanpas & Ce. v. TRUSTEES OF Porr Trust 
or KARACHI, 10 S. L. R. 4 96 
—— — 8.62 792 


Ss. 64, 65, 10, 11—Minor, mortgage to, 
whether roid—Infant's contracts and conveyances, 
nature and incidents of—Transfer of Property Act 
(ТҮ of 1882), ss. 6, 7—Specific Relief Act (I of 








1877), ss. 35, 38 — Trusts Act (TI of 1882) 921 
e S. (5 921 
—— — 8.78 96 


—— — 8. 73, Intus. (j), (k) — Damages for breach of 

contract, measure of— Profits, when recoverable 

The proper basis for assessing damages for & 
breach of contract is the difference between the 
contract price and the market price at the time of the 
breach. Profits which the plaintiff would have made 
out of another contract if the defendant had fulfilled 
his contract, can be recovered ‘only if such contract 
was made known to the -defendant at tho time of 
making the contract with him. L В Bran Na». 


MAUNG CHEIK 264 
— — 8.74 96 
S. 74—Unconscionable bargain—Penalty — 

Power of Court to grant relief 721 





— 8. 74—Unconscionable contract—Power of 
Court to grant relief 404 


—— — §.78—Sule of goods—Delivery order, when 
e document of title. 

Where goods are in existence and ascertained, a 
delivery order-in respect of such goods ordering 
delivery to a certain person or bearer, isa document 
of title to the goods to which .it relates and passes 
from hand to hand in the trade and is taken to repre- 
sent the goods. LB Kaper EBRAHIM ROWTHER v. 
S. S. A. S. CHETTY 593 


—— —— 95, 79, 80, 81, 82, R8 — Vendor and purchaser 
—Sale of goods, wnascertained - Ownership, passing 
of— Intention of parties—Usage of trade— Loss of 
goods—Liabilhty dependent on whether ownership 
passed. 

Ол a sale of goods before weighmentor measure- 
ment, when nothing remains to be doneto them 
by the seller for the purpose of ascertaining the 
price, the property in them, passes though they have 
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not been weighed or measured by the buyer. It 
would be otherwise, however, if the partics intended 
that the property in the goods should not pass until 
they had been weighed. 

The provisions of section 81 of the Indian Contract 
Act do not exclude. the question of intention of 
parties, which is laid down in the English cases as 
the determining factor as to the passing of ownership 
on a sale of goods. 


Itis open to the parties to agree that property 
shall pass immediately from the seller to the buyer 
though the price is afterwards to be ascertained by 
measurement. Where there is nothing to be done by 
the seller for the purpose of ascertaining the price, 
and weighment or measurement is deferred only for 
the satisfaction of the buyer, the ownership passes 
before weighment. 


Where the term: of the contract between the 
parties are not clear, they must be determined by the 
usage of trade at the place where they carry on their 
business. 


The plaintiffs, under acontract to sell jute to Ње 
defendants, purchased large quantities with money 
advanced by the defendants from time to time and 
stored them. before they wore weighed, tested and 
selected, iu the godown of the defendants, where 
they caught fire and were burnt down. It trans- 
pired in evidence that the defendants had 
insured the jute not covering the entire quantity: as 
their own and after its destruction had obtained from 
the Insurance Company the amonnt due under the 
insurance policies: 

Held, (1) that in view of the local usage of the trade 
and of the facts of the case, showing that what 
remained to ba done by the buyers to the goods after 
they had been appropriated to the contract by the 
seller, was not merely for the purpose of ascertaining 
the price but was also for the purpose of placing 
the buyers in a position to say whether and to what 
extent they would for their pari accept the goods 
offered to them, the ownership of the goods had not 
passed 10 the defendants and so they were not 
liable for the lossof the goods destroyed by the fire; 

(2) that the storage of the goods in the defend. 
ant’s godown was no indication of the passing of 
ownership to the defendants but was in the exercise 
of the defendants’ right to their custody as security 
for their advances; 

(3) that, asthe insuranve was effected for the 
protection of their own interests in the jute, the 
defendants were entitled to apply the whole of the 
amount which they received under the policies of 
insurance to indemnify themselves against the loss 
which they themselves sustained, and were not 
bound to apply any portion of it for the benefit of the 
plaintiffs. C ABDUL AZIZ v JOGENDRA KRISHNA Roy 
20 C. W. N. 1224 119 


——— — Ss. 80, 81, 82, 83 119 


— — 8. 107—Re-aale by seller on buyer's default, 
effect of —Seller, whether can claim damages at mar- 
ket rate—Notice of re-sale, how revoked. 

A seller does not, by giving notice of his intention 
to re-sell, preclude himself from claiming damages 
based upon the market rate on the dne date, 


. 
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A seller by re-selling must be taken to rescind 
the contract and to re-vest the property in himself, 
even though the re-sale, as such, is invalid. 

Where a buyer of goods fails totake delivery of 
them and the seller purports to exercise his right of 
re-sale, the latter can sue the former for damages by 
way of re-sale andin the alternative for damages 
based upon the market rate on the due date. 

A seller can revoke a notice of re-sale, but certain 
obligations are imposed upon him by his giving 
such a notice. Не must deliver the goods to the 
buyer if the buyer pays the contract price and 
any expenses incurred by the seller in respect of 
the re-sale at any time bofore the re-sale is 
effected, or before the notice of re-sale is revoked 
and probably within a reasonable time after 
such revocation. If he proceeds to a re-sale, 
he must re-sell fairly and the buyer can hold 
him to the .re-sale. If the seller re-sells at a 
price “higher than the contract price, he cannot 
put aside the re-sale and claim higher damages 
as upon the market rate on the due date. If he 
sells unfairly ata price less than would have been 
obtained by a proper re-sale, the buyer may, by 
way of set-off or in a separate suit, claim damages 
and be placed in the same position as if the re-sale 
had been properly held and a praper price obtained. 
Bat if the buyer impugns the re-sale and does not 
claim such damages, the seller may renounce the 
re-sale and claim damages based upon the market- 
rate on the due date L В Maune Gyr MAUNG v. 
MoosAJEE Апмер & Co., 8 L. B. R. 367; 9 Bug. L. T. 
209 252 


—— — s 8. 130, applicability of, to administration 
bonds, 

Section 180 of the Contract Act does not apply 
to the special contract of  suretyship which is 
entered into by a surety to an administration bond. 
The fact that Letters of Administration have not 
been issued does not affect the question. L B MAUNG 
Ba Он v. МА Pwa 1000 


— —— Ss. 151, 152, 154 —Bailment-—Money deposit- 
ed for safe custody—Depositee depositing in Bank— 
Failure of Bank—Care, proper—Liability of depositee. 
The plaintiff deposited with the defendant a 

certain sum of money for safe custody. The defend- 
ant put the money into the People’s Bank in his 
own name. His own money was also in the 
same Bank and he had no doubt as to the solvency 
of the Bank when he made the deposit. The Bank 
failed and thereupon the plaintiff sued defendant 
for the money: 

Held, that under the circumstances of the case it 
could not be said that the defendant used or intend- 
ed Lo use the money for his own purposes, that he 
took the same care of the plaintiff's money as he took 
of his own and that, therefore, he was not liable to 
make good the loss. A Sarswati Kunwar v. BADRI 


PRASAD 31 
—— —— Ss. 162, 164 31 
——— — 8. 188 968 

S. 201—Termination of Agency 804 
—— -— 8. 227 968 

Ss. 247, 248, applicability of ` 787 
— — 8.2 787 


INDIAN CASES. 


(1916 


CONTRIBUTTON, suit for, by one of several judgment- 
debtors who has satisfied joint decree—Defence in 
such suit—Suit, whether cam be dismissed for 
exaggerating claim. 

Where one of several judgment-debtors who 
has been compelled to pay the whole amount of a 
joint decree, sues the remaining judgment-debtors 
for contribution, the only question that can be raised 
in defence is the extent of the liability and any 
defence which would go to show that the decree 
should not have Ъзеп a joint one cannot be raised. 

A suit cannot be dismissed on the ground that the 
plaintiff has exaggerated his claim. М SAAMBASIYA 
AYYAR v SuBRAMANIA AYYAR, (1916) 2 M. W. N. 214; 
4 L. W. 260 576 
— —, suit for- Limitation-- Limitation Act, 1908, 

Sch. I. Art. 120 392 
— —, suit for, maintainability of -Suit on deed 

against one joint execntant barred, effect of 774 
CONVERSION —Hiro--Damages 276 
CO-OWNERS. See ADVERSE POSSESSION. 

COSTS, whether to be allowed to party forced into 
Court 814 

— Party guilty of needlessly protracting 
proceedings not entitled to costs 420 

COURT-FEE, objection as to, whether can be taken 
in argament—Practice—Daty of Appellate Court — 
Refund of Court-fee, when can be ordered 241 


COURT FEES ACT (VII or 1870), s. 6 (iv) (ò, (v) 
— Declaration of invalidity of several transactions, 
suit for—Receiver, appointment of, prayer for—Court- 
fee—Erroneous order for payment of Court-fee— 
Revision — High Court—Civil Procedure Code (Act V 
of 1908), s. 115. 

The plaintiff in a suit for a declaration - that 
certain transactions are rot binding on him is 
entitled to put his own valuation on the relief 
which he seeks and to pay ad valorem duty thereon. 

The prayer for the appointment of a Receiver in 
such a suit to preserve the property from being 
wasted is a prayer for a consequential relief on 
which ad valorem Court-fee is payable, but it need 
not be valued on the value of the properties in 
respect of which the relief is sought; the plaintiff 
being at liberty to pat his own value and pay Court- 
fee thereon. 

The High Court can interfere in revision with an 
erroneous order for payment of deficient Court-fee 
and it is not necessary that plaintiff should waic for 
the dismissal of the suit by disobeyiüg the order 
and then move the High Court by way of appeal ог 
revision. M` Doppa SaNNEKAPPA v BakRAvYA 831 


S. 7, PARA, ТҮ, cr. (c) 95 


—— — 8.7, PARA. IV, Cus. (c) AND (d — Suit for 
declaration of title to land comprised in defendant's 
miras patta— Valuation for purposes of jurisdiction. 
Forthe purpose of jurisdiction, & suit for declara- 

tión of title to. land in plaintiff’s possession and 

for a perpetualinjunction against the defendant, 
who resists the plaintiff’s claim onthe strength of 

a miras patta which includes the land, із to be valued 

at the market value of the land actually in suit (and 

not at the market value of the whole area comprised 
jn the miras patta, although the decision of the suit 
in the plaintiff's favour would have the effect of 
setting aside the miras patta as a whole); С SARAT 
CHANDRA BASU v. SWARNONOYE GuosE 615 








E 
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—— — 8. 12, PARA. IL 957 
——— S. 17—“Distinct subjects", meaning of— 
Claims for ejectment, rent and damages, whether dis- 
tinct subjects., 
Olaims for ejectment and for damages for use 


. and occupation since the termination of the tenancy 


by notice to quit are not distinct subjects within 
the meaning of section 17 ofthe Court Fees Act, as 
they arise out of the tenancy having come ќо an 
end and the defendant wrongfully remaining in 
occupation. A claim for rent, however, isa distinct 
subject, as it arises out of the contract of tenancy 


and can be enforced by a separate suit. L B JAMAL, 
A. W. v. Е. OYRIL Brown 883 
——F бон. І, Авт. 1 957 





— Вон. І, Авт. 12—Court-fee, payment of-—Suc- 
cession Certificate, fresh, Court-fee on, whether pay- 
able bu heir after payment by prior heir on his 
succession— Fiscal enactments, construction of —Suc- 
cession Certificate Act (VII of 1889). 

One fiscal Act cannot be construed by another 
fiscal Act. 
Further Court-fee under the Succession Certificate 

Act hasto be paid by a Hindu daughter, on an 

application for a certificate under’ the Act in 


- succession to her mother, in. respect of her father's 


properties for which succession certificate was 

obtained on payment of the prescribed Court-fee by 

the mother when she succeeded. С  SARAJBASHINI 

Desi, In ve, 20 G. W. N. 1125 . 125 

Sou. 11, Авт. )2 — Probate proceedings— 
Caveat, object of— Petition of objections to Probate, 
whether caxeat— Court.fec. д 
A caveat із in the nature of a precautionary 

measure intended to ensure that there shall be no 

proceedings in the matter of the estate of a 

deceased without notice to the person who files the 

caveat, 

A petition filed by a relative of the deceased 
testator, upon whom citation has been issued at the 
instance of the petitioner for Probate, intimating her 
intention of opposing the application for Probate, is 
not a caveat and does not require a stamp of five 
rupees under Article 12, Schedule 11 of the Court 
Fees Act. A stamp of eight annas on such a petition 
is sufficient. C BHOBATARINI Desi v, HARI CHARAN 
BANERJEE, 20 С. W. N. 787 38 
CRIMINAL, FROCEDURE CODE 

S. 1, бр. (2) (b) 

—— — Ss. 4 (m), 100, 200, 476, 552— "Judicial pros 
ceedings,” meaning of —Inquiry under в. 100, whether 
judicial proceeding—Oaths Act (X of 1873), ss. 4, 
5, 14—Courts, power of, to administer oath—Evi- 
dence Act (I of 1872), s. 8— Magistrate, whether 
“Court.” . 

Section 4 of the Oaths Act authorises all Courts to 





(ACT V or 1898), 
843 


- administer oaths and affirmations in discharge of 


the duties or in exercise of the powers imposed 
or conferred upon them by law, and according to 
section 3 of the Evidence Act the word “Court” 
includes all Magistrates. 


Quxre.— Whether this definition applies ‘to the 


* Criminal Procedure Code. 


A Magistrate is ordinarily empowered to administer 
oaths or affirmations. 


Sections 200 and 552, Oriminal Procedure Code, 
do not authorise Mugistrates to administer oaths, 
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but recognising the authority to administer oaths, 
Jay down the procedure to be followed by Magis. 
trates in administering oaths in certain cases. 

Where a Magistrate has before him an application 
under section 100, Criminal Procedure Code, 
containing the allegations that are required by the 
section and asking him to issue a search warrant 
under it, ib is incumbent on such Magistrate to 
satisfy himself that there is some foundation for the 
application, and in order to enable him io so 
satisfy himself, he would be acting within his powers 
in making an enquiry, and such enquiry would be a 
“judicial proceeding." 

In the course of such judicial proceeding the Magis- 
trate is empowered to examine persons on oath and 
such persons are bound to take the oath under seotion 
5 of the Oaths Act, and under section 14 of that Act, 
are bound to state the truth. P ABDUL Aziz v. 
EMPEROR, 34 P. R. 1916 Ов.; 17 Ов. L. J. 401 171 


S. 96— Search warrant, scope and object of 
—Practice—Penal Code (Act XLV of 1860), ss. 482, 
486— Trade-mark, false, using. 

The power of issuing a search warrant is not in- 
tended to be used for the purpose of giving 
complainants an opportunity of fishing for evi- 
dence. The warrant is intended for use in respect of 
definite documents believed to exist, which must be 
clearly specified in the warrant, and before issuing it 
the Magistrate must have before him some informa. 
tion or evidence that the documents are necessary 
or desirable for the purposes of the inquiry before 
him. 

To issue a search warrant for the search of a man’s 
house and for the production of all papers and books 
in it for the purposes of an inquiry as to whether he 
had used or sold articles with a counterfeit trade- 
mark, is a gross perversion of the law. L B У. 5. М, 
Moreen BROTHERS v. ENG THAUNG & Co., 17 Cr. L, 
J. 548 591 
— — 8.100 171 

141 


S. 107— Order under the section, when justis 








d. 

e mere fact that there has been a series of 
disputes, litigation and strong feeling between the 
parties, that is to say, there is only a possibility 
of a breach of the peace, is no justification for 
an order under section 107. 

Obiter.—If a Magistrate, dealing with pro- 
ceedings under section 107 of the Criminal Procedure 
Code, possesses knowledge of certain facts 
which he obtains from sources outside the record, 
he should not base his judgment upon those facts 
but should base it upon evidence relevant to the 
case. 

What the law requires to justify an order under 
section 107, Criminal Procedure Code, isa finding 
that there is a likelihood of a breach of the peace being 
committed, the public tranquillity being disturbed 


` ог any wrongful act being done that might occasion а 


breach of the peace or disturb the public tranquillity. 
A MATBURA Sanu v, Emprror,14A.L J. 769; 17 CR. 
L, J. 784 164 


Ss. 107, 118, 145—Proceedings taken under 
s. 145—0Order under s. 107, whether can be made in 
such proceedings. I 
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In a proceeding taken under section 145, Criminal 
- Procedure Code, an order cannot be made under 
section 107 of the Code, inasmuch as such an order 
can only be inade after compliance with the pro- 
visions of the sections which follow upon section' 107. 
А .Sx1 Юко v. EMPEROR, l4 A. L. J. 794; 17 Ox. L. J. 
527 495 
Ss. 110, 107, 439 —Revision, maintainability 

of ~ Interference by High Court on merits —ÁApypeal— 

Judgment—Court, duty of. 

In questions arising under sections 110 and 107 of 
the Criminal Procedure Code, 1898, the moment it is 
shown that there is something which the Courts 
below have done either in excess of their powers, or 
by a too summary exercise of their powers, or by 
misapplying the rules of evidence or by not giving 
due effect to the evidence for the defence, an appli- 
cation for revision should be admitted but the High 
Court should not interfere on the merits except in 
very exceptional cases. 

In an appeal in such a case it is not necessary for 


the lower Appellate Court to set out over again in ` 


detail all the points in the evidence and the reasons, 
provided itis clear and the Court has shown by its 
judgment that it has taken the trouble to re-hear the 
case. А QAYANI v. EMPEROR, 17 Ов. L. J. 461 141 
— — 8.118 495 
Ss. 128, 397— Sentence of imprisonment, im- 
prisonment for failure to furnish security, whether 
amounts to-—Imprisonment under s. 123, object of. 

Imprisonment on account of failure to furnish 
security for good behaviour із not a sentence of 
imprisonment within the meaning of section 397, 
Criminal Procedure Code. ° 

The object of detaining men in prison under 
section 123 of the Code of Criminal Procedure is to 
control their conduct for a certain period, and this 
object is attained equally well ifa subsequent sen- 
tence of imprisonment under section 225B, Penal 
Code, is made to run concurrently with imprisonment 
under the section. PAT MARKANDAR GENDA т. 
EMPEROR, 1 P. L. J. 212; 17 On. L. J. 528 496 
— 8 140—"Distress", meaning of 833 
——F 8з. 144, 195, 476—Injunction under s. 144 

without enquiry - Disobedience of order—Penal Code 

(Act XLV of 1860), в. 188, prosecution under— 

Cognizance of case by same Magistrate—Irregularity. 

On a complaint by sservant of the first party 
before a -Sub-Divisional Magistrate that the second 
party had made arrangements to construct a drain 
obliterating a pathway and that if the first party 
opposed there would be a likelihood of a serious breach 
of the peace, the Magistrate, without taking any 
evidence, issued an injanction against the second 
paty under section 144, Criminal Procedure Code. 
On the following day, on the complaint of tho same 
person, the same Magistrate issued summons against 
the second party under section 188, Indian Penal 
Code: 

Held, that the proceeding under section 144, 
Oriminal Procedure О ode, was wholly irregular and 
the order of the Magistrate summoning the 2nd 
party under section 188, Indian Pena! Code, was 
without jurisdiction, as the Magistrate, having 
instituted the p 'oceedings under section 144, Criminal 
Procedure Cod3, could not take cognizance of the 
offence under section 188, Indian Penal Code. There 
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should have been either action taken by him undér 
section 476 or an application for sanction under 


section 105. С OHANDRA KANTA KANJILAL v. BM- 
PEROR, 20 C. W. N. 981; 17 Cr. L. J. 464 144 
— S. 145 495 








— 8. 1456—-Order based on Police report-—Inter- 
ference by High Court - Jurisdiction—Charter Act, 
(24 $£ 25 Vic. C. 104), s. 16—Possession at date of 
order—Finding not specific — Order, construction of. 
A Magistrate gets jurisdiction to take action under 

section 145, Criminal Procedure Code, if he believes 

the Police report as to the likelihood of a breach of 
the peace.. He need not assign further reasons, 

An order merely declaring a party in possession, 
though not a specific compliance with the provisions 
of section 145 (1), may be construed as declaring 
the possession ab the date of the order, if each parby 
was only contending for its own possession at the 
date of the order and previous to it. : 

The High Court will not examine the grounds of 
ihe Magistrate’s order where ib was passed to check 
an imminent danger and in the interests of the 
public peace. W: KRISHNAPPA NAIDU u ALAMELU 
Ammar, 5 L. W. 165; 18 Cr. L. J 23 855 
— — — 8. 145—Order made without recording evi- 

dence, legality of. 

A Magistrate taking action under section 145, 
Criminai Procedure Code, is bound to record the 
evidence of the petitioners, as required by sub-sec- 
tion (4) of the section, and an order passed without 
recording such evidence is -made without jurisdiction 
and is ultra vires. P TARA CHAND v, BEUARI Lat, 
22 Р. В. 1916 Cn.; 18 Cr. L. J. 36 868 
— 8. 145—" Parties concerned in such dispute", 

meaning of-—Servant, order against, whether binds 

master—Jurisdiction. 

The words “parties concerned in such dispute” 
in section 145 of the Code of Criminal Procedure 
include persons who are interested in or claim aright 
to the property in dispute. 

Anorder for possession cannot be made under 
section 145, Criminal Procedure Code, against a mere 
servant without his master being on the record. M 
NAGOJI Row v. SUBBARAYULU NAIDU, 5 L. W. 118; 18 
OR. L. J. 44 : 876 
pa S. 145, proceeding under— Wrongful and for- 

cible dispossession, digging tank with Municipality's 

sanction, if amounts to—Addition of afresh party — 

Necessary party. | Е 

The dispossossion effected by one party of 
another in possession by digging on the land in 
dispute -a tank under a sanction obtained from the 








Municipality to the exclusion, of the latter is a 


wrongful and forcible dispossession within the 
meaning of section 145 (4) (1), Criminal Procedure 
Code, though it may not amount to criminal force, 

A person who is concerned in a dispute as to the 
possession of land is a necessary party to a 
proceeding under section 145, Criminal Procedure 
Code, concerning the possession of the same, though 
at the time of the proceeding he, being absent from 
the place where the land was situate, was not likely 
to be actually involved in the breach of the poace 
which was then apprehended. 

The circumstances under which the addition of 
a fresh party to a pending proceeding under section 
145, Criminal Procedure Code, does not make the 
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proceeding irregular, discussed. С MANMOTHA МАТН 
v. GANGA GIRI Gossain, 20 О, W. N. 978; 17 Cr. L. J. 
449 129 
Ss. 147, 148— Right of way, dispute as to— 

Local enquiry, report on—Statements of parties, order 

on—Jurisdiction. 

Where in proceedings under section 147, Criminal 
Procedure Code, a first class Magistrate directed a 
local enquiry to be made by a Subordinate Magistrate, 
on whose report and on the written statements 
filed by the parties, who tendered no evidence, he 
passed an order: 

Held, that the order was not passed without 
jurisdiction as the Court acted onthe materials 








before it М MUTHUSWAMI NADAN t. KALINGA Mup- 
PAN, 17 On. L. J. 478 А 158 
— — 8.148 158 

— Ss. 157, 173 845 
— — 8. 195 š 144 
——-—— Ss. 195, 476 - Information to P.lice followed 


by complaint to Magistrate—Judicial investigation — 

Charge found false—P) osecution under $. 211, Indian 

Penal Code—Sanction of Court. 

Where information of an offence laid before the 
Police is followed by а complaint to the Court 
based on the same allegations and making the same 
charge as that contained in the information to the 
Police, and that complaint on being investigated by 
the Court is found to be false, no prosecution will lie 
against the complainant for an offence under section 
211, Indian Penal Code, except with the sanction 
or on the complaint cf the Court which made the 
said investigation. С Brown, F. А. v. ANANDA LAL 
MULLICE, 20 C. w. N. 1847; 25 C. L. J. 69; 18 Ов. L. 
J. 26 857 
— 8. 195 — Letters Patent; cl 10 —Order vf sanc- 





tion to prosecute by single Judge of High Cowrt—. 


Appeal, maintainability of— Judgment," meaning of 

— Single Judge of High Court, power of - Civil Pro- 

cedure Code (Act V of 1908), s. 151 — Inherent jw is- 

diction, 

No app2al lies from an ordsr of a Judge of the 
High Court sanctioning a prosecution under section 
195, Criminal Procedure Code. 

Under section 151 of the Civil Procedure Code, a 


High Court has inherent jurisdiction to make orders. 


to prevent a miscarriage of justice. 

An order of a Judge sanctioning prosecution is not 
а judgment,within the moaning of that expression 
in section 10 of the Letters Patent. 

Semble. ~A single Judge of the High Court sitting 
alone cannot be said to be an anthority subordinate to 
any Beneh of the High Court. A High Court Judge 
sitting to transact work properly allotted to him is 
the High Court itself just as any other Bench. A 
RAMJAS v. MAHADEO Persuap, 14 A. L. J. 1230; 17 CR. 
L. J. 537 585 


S. 195—Sanction to prosecute, application for 
—Delay, when not fatal—Judicial proceeding, whe- 
ther application for leave to sue is—Presidency Small 
Cause Court, power of, to administer, oath — High 
Court, power of, to interfere with order of Presidency 
Small Cause Court refusing to sanction prosecution. 
Under section 193 of the Criminal Procedure Code, 

a High Court is the superior Court of a Presidency 

Small. Cause Court and has power to deal with ‘the 
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order of that Court refusing to grant sanction for 
prosecution. 

Where leave to sue is necessary to give a Court 
jurisdiction an application for such leave is a stage in 
a judicial proceeding. 

A Presidency Small Causo Court has ample juris- 
diction to administer oath to a party whon he makes 
an application for leave to sue and such oath, when 
administered, isan oath taken inthe course of a 
jadicial proceeding. 

if onan application made to a Presidency Sinall 
Cause Court for sanction to prosecute persons who 
obtained leavo to suc, itis found by the Court that 
leave was improperly obtained on false allegations, 
sanction should be given to the Crown to prosecute 
the persons concerned, even though there has been con- 
siderable delay in making the application, when such 
delay is explained and when by such delay those 
persons are not likely to be prejndiced. С Снаттс 
борв v. BUDHU Lar, 48 C. 597; 17 CR. L. J. 504 472 


——— — Ss, 195, 157, 178, 476— Sanction to prosecute 
under s. 211, Penal Code, for false charge made to 
Police. 


No sanction for prosecution is required under 
section 195 (1) (b), Criminal Procedure Code, in 
respect of a false charge made to the Police when it 
has not been followed:by a judicial investigation there- 
of by a Court, on the complainant insisting upon a 
judicial investigation after the Police has reported as 
to the falsity of his complaint. 

Where upon 2 first information of an offence under 
section 379, Indian Penal Code, laid before the Police, 
the Police submitted a final report under section 173, 
Criminal Procedure Code, to the effect that the case ap- 
peared to be false, whereupon the Magistrate ordered 
the complainant to prove his case (without the com- 
plainant applying to the Magistrate to investigate 
into the matter) and after the examination of some 
witnesses declared the case to be maliciously false 
and sanctioned the prosecution of the complainant 
under section 211, Indian Penal Code: 

Held, that the order for sanction to prosecute was 
bad both under section 195 and section 476, Crimi- 
nal Procedure Code; 

that the procedure adopted by the Magistrate 
was not contemplated by law, as the report by 


_Police was not under section 157, Criminal Pro- 


cedure Code, so as to entitle the Magistrate to 
proceed under section 159. 

Section 476, Criminal Procedure Code, must be 
read with section 195 and is consequently restricted 
by the limitations contained in clause (b) of that 
section. 

An order for proseoution under section 476 can- 
not be made where the alleged offence under section 
211, Indian Penal Code, has been committed not in 
Court, but in relation to а, Police investigation and has 
not been brought to the notice of the Magistrate in 
the course of а judicial proceeding. С TAYABULLAH 
v. EMPEROR, 24 C. L. J. 184; 20 C. W, N. 1265; 43 C. 
1152; 16 Са. L. J. 13 848 


Ss. 3905, 476—Sanction {о prosecute of 
utiness at Sessions trial of Original Side of High 
Court—“Nearest Magistrate of the Ist class," who is. 
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Where a Judge presiding at the Criminal Sessions 
of the Original Side of the Caloutta High Court is of 
opinion that there is ground for enquiring into an 
offence referred to in section 195, Criminal Procedure 
Code, said to have been committed bya prosecution 
witness and brought under his notice in the course 
of the trial of a case committed by a Magistrate in 
the District of Alipore, the proper course for him to 
take is to send the case against the witness for 
inquiry or trial under section 476, Criminal Procedure 
Code, to the nearest Magistrate of the Ist class at 
Alipore, after having made such preliminary enquiry 
аз may be necessary. С ЁМРЕНОВ v. DONALDSON, 
43 О. 612,17 Cr, L. J. 475 


— 8. 195, cus. (6) AND (7) (c)—District Munsif 
acting as Small Cause Court, whether ‘subordinate’ to 
District Judge—Sanction—Appeal —Jurisdiction. 

A District Munsif acting ав а Small Cause Court 
is ‘subordinate’ to the District Judge within the 
meaning of section 195, clause 7, sub-clause (c), of 
the Criminal Procedure Code. M АРРАҮС KAVUNDAN, 
In те, 18 CR. L. J. 46 А 878 


S. 197—Public servant, act done as—Using 
abusive language im street in ‘performance of civic 
dutiee—Complaint—Sanction, if necessary—Offence— 
Apology, offer of—Penal Code (Act XLV of 1860), 
ss, 95, 504- Madras Town Nuisances Act (III of 
1889), s. 3 (12). 

Where a Union Chairman, in removing an obstruc- 
tion toa public thoroughfare caused by the com- 
plainant, abused the latter and was charged and 
convicted therefor under section 8 (12) of the 
Madras Towns Nuisances Act: 








Held, (1) that though the accused was acting in 
his capacity as Union Chairman in removing the 
obstruction, he was nob acting as a public servant 

‚ in abusing the complainant, and that, therefore, no 
sanction was necessary under section 197, Criminal 
Procedure Code, for his prosecution; 


(2) that the accused should have been tried for an 
offence under section 504, Indian Penal Code, and 
not under section 8 (12) of the Madras Towns 
Nuisances Act; = 


(8) that when the accused expressed his 
readiness to apologise to complainant, the same 
should have been accepted ‘and the- accused dis. 
charged under the exception to section 95, Indian 
Penal Code. М ABDUL RAHIMAN Kuan 8анів, In 
ve, 4 L. W. 556; 17 Cr L J. 462 142 


— 8. 197 (1) - Village Munsif, whether ‘public 
servant not removeable from office'—Complaint of 
bribery without sanction —Penal Code (Act XLV of 
1860), s. 161— Jurisdiction of Court—Vokalatnamas, 
authentication of, object of-—-Madras Civil Rules of 

. Practice, vr. 77, 276—Madras High Court Appellate 

Side Rules, rr. 28, 24. 

A Village Munsif and Magistrate is not a “public 
servant not removeable from office" without the sanc- 
tion of the Local Government, within the meaning 
of section 197 (1) of the Criminal Procedure Code. 
He maybe prosecuted for receiving bribes while 
acting as a judicial functionary in judicial pro. 
ceedings instivuted before him, 
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The word “shall” in rale 23 of the Appellate 
Side Rules of the Madras High Court, which provides 
that “the judicial functionary, ete., shall certify by 
his signature that the vakalatnama has been duly 
executed" only means that there “shall” be such a 
signature in the vakalat or affidavit to constitute it a 
valid certificate of authentication. 

The object of judicial functionaries, such as Village 
Munsifs and village Magistrates being given powers 
of authentication of vakalats, is only for the purpose 
of enabling Courts, before whom the vakalats and 
affidavits are produced, to treat such authentica. 
tion as prima facie evidence of the genuineness of the 
signatures of the alleged executants of the affidavits 
and vakalats, and it does not at all follow that such 
vakulata and affidavits become the judicial records 
of the Court of the Village Munsif or Magistrato 
acting as а judicial functionary in judicial proceedings 
instituted before him, or that they are produced 
before the Village Munsif in his capacity as a Court. 
of Justice.. М VADAKKE PEEDIYAKKAL 9. VALLAPALLY 
GoviNDAN Narr, 18 Ов. L. J. 87 &69 


-— — 8.200 171 


Ss. 227, 231, 282 — Charge, amendment of, by 
Sessions Court, after expression of opinion by asses- 
sors, whether legal —— Court, duty of —Penal Code (Act 
XLV of 1860), ss. 309, 460— Murder—Death caused 
in lurking house-trespass. 

An alteration of a charge by a Court of Session, 
under section 227, Criminal Procedure Code, is only 
permissible up to the time of the taking of the 
opinion of the assessors. 


Under section 231 of the Criminal: Procedure Code 
it is imperative that a Court, when it alters or adds 
to a charge after the commencement of a trial, should 
allow the prosecutor and the accused to re-call or re- 
summon and examine, with reference to such 
alteration or addition, any witaess who may have 
been examined, and also to call any further witness 
whom it may think to be material. 

‘Ifthe Chief Court thinks that in consequence of 
material errors in a charge the accused has been 
misled, it is bound to direct а new trial to be had * 
upon a charge framed in the proper manner. 


The accused was one of a party of burglars who 
invaded the house of one M, robbed his widow, 
ransacked his house, and on his seizing the accused 
as he was escaping, a scuffle ensued and the latter 
dealt him а mortal. blow with а spear-head. The 
accused was tried by the Court of Session under 
section 460, Indian Penal Code, but after the 
assessors had given their opinion to the effect that 
the accused was caught in the house of Min the 
act of committing burglary and struck him a 
blow from whick he died, the Sessions Judge 
recorded an order to the effect that the accused 
should have been charged under section 302, Indian 
Penal Code, эв well ав under section 460, and amend- 
ing the charge under section 227, Criminal Procedure 
Code, convicted the accused under section 302, Indian * 
Penal Code: i 

Held, that the alteration of the charge by the 
Sessions Judge after the assessors had given. their 
opinion was illegal. 
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Held, further, that the accused was guilty of 
causing the death of Af under section 460, Indian 


Penal Code, but that the offence committed by him ' 


did not amount to murder. P HARBANS v. EMPEROR, 
17 Cn. L. J. 454; &8 P. R. 1916 On; 50 P. W. R. 
1916 Cr. 


— — 88, 231, 282 134 

— — 8. 284— Joiner of charges— Offences commit- 
led within a year against different individuals, joint 
trial of —Legality—'Offences of the same kind,’ mean- 
ing of 


A joint trial of an acoused for offences com- ' 


mitted within a year, although the offences may have 
been against different individuals, is not obnoxious 
to section 234 of the Code of Criminal Procedure. 

Where, therefore, tho accused was charged with 
three counts of theft which took place at three 
different places and inthe houses of three different 
persons within the course of a year: 

Held, that there was no misjoinder of charges 
and the trial was not illegal. 

The expression ‘offences of the same kind’ in 
seotion 284, Criminal Procedure Code, means offences 
punishable under the same section of the Penal 
Code. М S. Rasa Rao, In ve, 17 Og. L. J, 479; 20 
M. L. T. 224; (1916) 2 M. W. N. 252; 4 L. W. 837 i 

. 59 


— — 8. 284—/ойлйет of charges—S8everal accused 
jointly concerned in one transaction — Joint trial, 
. legality of. 

The sections following section 283 of the Criminal 
Procedure Code are empowering sections -which 
require.to be used with due discretion and in 
suitable cases. They specify possible exceptions to 
the principle laid down in section 233. 

Where six accused persons were charged that they, 
while carrying on a systematic swindle, had 
committed each of the three offences specified 
in the several charges: 

Held, that there was nothing illegal in the framing 
of the three joint charges against all the accused 
or in the trial of these three charges at one and the 
same trial. A EMPEROR v. BECHAN PANDE, 14 A. L. 
J. 100; 38 A. 457; 18 CR. L. J. 47 879 


——— 8. 2834— 'Offences of the same kind,’ meaning 


of —Two acts of theft committed in the same might— 


Joinder of charges. 
‘Offences of the same kind’, as referred to 
in section 234, Criminal Procedure Code, and as 


defined by' sub-clause (2) of the said section, need, 


not necessarily have. been committed against the 
same person. ~ 

Accused was tried at one trial for theft of 
bajra from one man’s field and of rice from another 
man’s field on the same night. The Sessions Judge, 
on appeal, held that the trial was illegal and 
ordered a re-trial: 


Held, that the accused сопа be tried at one trial 
for both the charges. A  EMPEROR v. JAGARDEO, 38 
A, 458; 18 Cr. L. J. 41 873 


8. 239—Joint trial—Receiving stolen property 
— Transactions different — Procedure — Objections, 
when to be taken, ss 
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Unless the receiving of stolen goods is joint, 
persons cannot be tried jointly for receiving them 
under section 239 of the Criminal Procedure Code 
merely becanse the goods were stolen in one theft, 
inasmuch as the acts of receiving in sucha caso 
by different persons on different occasions at 
different places are not only different offences but 
different transactions in themselves. 

Objections to joint trial or any other kind of 
procedure, which is alleged to prejudice the accused, 
should be taken when the charge is made, before 
the Judge goes into the merits. A EMPEROR v. 
BALGOBIND, 17 Cr. L. J, 477 157 
—— 8. ?39— Separate trial of two accused persons 

charged with same ofence- Statement made by one 

accused at trial of other. 

Where two persons are being separately tried for 
the same offence, the examination of one of them 
in the case against the other is irregular and is 
likely to prejudice the Magistrate in disposing of the 
charge against the former. L В Ram Sanc? v. EN- 
PEROR, 9 Bor. L. T. 135; 17 On. L. J. 508, 471 
—— S. 250— Complaint to Village Magistra!e — 

Discharge of accused —Compensation, whether can be 

awarded. 

Compensation can be awarded to an accused under 
section 250 of the Criminal Procedure Code, even 
where the case against him originated in & com. 
plaint to a Village Magistrate. М THONOKADAVATH 
ÁWALLA v. AMMIAN MaNNIL KurTIALI 4 L. W, 73; 
17 Or. L. J. £08 471 
—— —— S. 260 (d) —Penal Code (Act XLV of 1860), 

s. 379— Theft by landlord of paddy in tenant's posses- 

sion before division — Summary trial— alue of 
‚ tenant's shave less than Rs. 50— Bengal Tenancy Act 

(VIII of 1885), s. 71, 

Where a landlord was charged with theft for having 
cut arid carried away some paddy in his tenant’s posses- 
sion valued at Rs. 88 and the Magistrate tried the 
accused summarily because the value of the tenant's 
share was less than Rs. 50: 

Held, that, as the tenant was entitled to exclusive 
possession of the whole produce till division under 
section 71 of the Bengal Tenancy Act, the case 
shonld not have been tried summarily under Chapter 
XXII, Criminal Procedure Code. PAT  Hasnoo v. 
Kariman, 1 P. L. J. 280; 17 Cr. L. J. 473 153 
—— — Ss. 274, 276, 279, 537—Junru, trial by —- Con- 

stitution of Court—Selection of Jurors from persons 

in Court, not by lot—Irregularity— Waiver of objec- 
tion by accused—Defect cured under section 487 — 

Charge by Judge—Omission to remark on Village 

Magistrate’s failure to send first occurrence report to 

Police— Misdirection. 

Section 279, clause (2), of the Criminal Procedure 
Code, indicates that the manner of choosing by lot 
provided by section 276 applies only to Jurors atlend- 
ing in obedience to summons, and not to persons 





chosen from those present in Conrt. 


The defect, if any, caused by not selecting Jurymen 
by lot in a Sessions case triable by Jury is curable by 
the application of section 537, Criminal P: ocedure 
Code, ard, in any event, the accused’s failure to 
make timely use of the safeguards provided by law, 
the rights of challenge and objection, is а bar to his 
relying on the improper constitution of the Court in 
the stage of appeal, Я 


\ 
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The Judge’s omission to refer, in his charge, to the 
failure of the Village Magistrate to send the first 
occurrence report to the Police ог the Magistrate will 
not amount to a misdirection, where it did not pre- 
judice the accused by reason of other independent 
evidence, or mislead the Jury on any material point. 
М ANrpE Pantano, In re, (1917) M. W. N. 1; 18 Cr. 
L. J. 15 . 847 


-——— — Bs. 276, 279 847 
Ss. 294, 309 (2) —View of place of occurrence 
of offence by Judge and assessors —Notice-to purties— 
Evidence Act (I of 1872), в. 143—Leading questions 
in cross-examination disallowed, effect of — Procedure 
when Judge disallows question to witness - Oaths Act 
СХ of 1573), ss. 6, 13— Affirmation by Hindu witness 

—Deliberate omission to administer oath, effect of. 

` If during a trial the Sessions Judge is of opinion 
that the assessors should view the place of occur- 
rence of the offence under trial, he should make an 
order under section 293, Criminal Procedure Code, 
and may himself accompany the assessors, But 
once the latfer have given their opinions and the 
trial has concluded, it only remains for the Judge 
to give judgment under section 309 (2), and it is 
not competent for him to go and view the spot 
alone. 

The refusal to allow a question to bs put in 
cross-examination merely because it is in form a 
leading question, is illegal. Where that occurs 
Counsel should ask for the question and the order 
disallowing it to be recorded. 
` The words “ omission to take an oath or make an 
affirmation” in section 13 of the Oaths Act do not 
extend to cases where the omission of the oath or 
affirmation was intentional. L B DEIYA v. EMPEROR, 
9 Bor. L. Т. 133;`17 Ов. L. J. 500 468 


— 8. 297— Charge by Judge—Omission to re- 
mark on Village Magistrrte’s failure to send first 
occurrence report to Police — Misdirection. 

The Judge's omission to refer, in his charge, to the 
failure of the Village Magistrate to send the first 
occürrence report to the Police or the Magistrate will 
not amount to a misdirection, where it did not pre- 
judice the accused by reason of other independent. 
evidence, or mislead the Jury on any material point. 
WI ANIPE PALLADU, Im ve, (1917) M, W. N. 1; 18 Or 
L. J. 15 847 
— — 8. 809 (2) А 468 
— Ss. 346, 350— Transfer of part-heard case— 

Commitment, whether can be based on evidence 1e- 

corded by transferring Magtstra'e. 

Jt is a general ruls that only an authority who 
has heard all the evidence is competent to decide 
whether the accused is innocent or guilty, but com- 
mitment of the accused involves no gach question. 

The correct inference to be drawn from the pro- 
viso to sub-section (1) of section’350 is that in deter- 











mining whether or not to commit for trial the Magis- - 


trate to whom the'’case is submitted is competent 
to base his determination on the evidence already 
recorded and the report sent with it. 

The accused were chalaned for murder and abet- 
ment thereof respectively, and after examining them 


"pon the evidence for the prosecution the Subordi- 


nate Magistrate, being of opinion that the principal 
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offence, if any, committed did not amount to murder, 
sent the case under section 346, Criminal Provedpro 
Code, to the District Magistrate with a view to its 
disposal. The latter, however, charged the accused 
with murder and abetment of murder respectively, 


` and ordered their commitment: 


· Heid, that the District Magistrate was competent 
to base his order оп the evidence glready recorded 
by the Subordinate Magistrate. N EMPEROR v, RAM- 
PRASAD, 12 N. L. В. 146; 18 Cr. L J. 35 857 


— 8. 250 867 


-----— — 88, 350, 366, 367, 476, 494, 528 —Judgment 
written by officer while on leave, legality of-— District 
Magistrate, withdrawal to file of—Withdrawal of 
prosecution — Subsequent ' proceedings Water section 
476, legality of. 

A judgment written and signed by a Magistrate 
who has proceeded on leave and has ceased to 
exercise jurisdiction in the case is, in. d, fact, no judg- 
ment ab all. 

A District Magistrate, ignoring the judgment ofa 
Joint Magistrate which was written and signed 
while that officer was on leave, withdrew the case 
to.his own file and permitted the Public Prosecutor 
to withdraw from the prosecution under section 494, 
Criminal Procedure Code. Thereafter he satisfied 
himself by enquiry that an offence was committed 
in respect of a document used ns evidence in the 
саве by the accused and directed his prosecution 
under section 476: 

Held, that as the proceedings did not terminate 
when the case was withdrawn to the file of the 
District Magistrate, the offence for which prosecution 
was direcfed was brought to his notice in the course 
of a judicial proceeding and he had jurisdiction to 
pass the order under section 476. 'C CHANDRA 











KISHORE Ray v. EMPEROR, 18 CR. L. J. 10 842 
— 8s. 366, 367 842 
— Ss. 386, 149, 514 -'Moveable property’, 'dis- 


tress’, meanings of - General Clauses Act (X of 1897). 
-The provisions of section 386 of the Criminal Pro- 
cedure Code should be Strictly constrned. 


The expression ‘moveable property’, the subject of | 
distress nnd sale, in the section means tangible or 
corporeal moveable property and does not include 
debts and choses inaction. It may, however, includo 
negotiable instruments, bonds and title- deeds. е 


The word ‘distress’ in sections 149 and 58 of the 


‘Code is used only with reference to tangible moveable 


property. 

Obiter dictum.— The definition of ‘moveable pro- 
perty’ in the General Clauses Act includes a debt. WI 
SECRETARY OF STATE-v. SENGAMMAL, 4 L. W. 618; 18 
On. L. J. 1 833 


— 8. 397—‘Concurrent sentences) meaning of — 
Sentence of imprisonment, what is implied in— Deten- 
- tron in civil prison, whether amounts to imprisonment 
— Prisons Act (IX of 1894), s. 42—- Burma Jail Manu- 
al, +. 568 (8). 
A “sentence of imprisonment" implies the punish- 
ment awarded on conviction of an offence. 
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A person detained in the civil prison is nos 
undergoing & "sentence of imprisonment." "Therefore, 
when such a personis convicted of an offence and 
sentenced to a term of imprisonment, such term 
cannot, under section 397 of the Criminal Procedure 
Code, be made to commence on the expiry of the 
period for which he is detained in the civil prison, but 
must commence from the date of the order. LB 
8ніх TAUNG v EMPEROR, 17 Cr. L. J. 480 ` 160 


8. 397—Imprisonment for failure to furnish 
security, whether amounts to senterce of imprison- 
ment . 496 


8. 418, interpretation of — Several accused 
tried jointly—Sentences, appealable and non-appeal- 
able—Appeal—Practice. 

Under section 418 of the Criminal Procedure Code, 
1838, the right of appeal exercisable by a person 
who has received an appealable sentence carries with 
it w right of appeal also by any other person con- 
vicled at the same trial, even though that particular 
person has received a sentence which, if it stood 
alone, would not be appealable. A Lat SINGH v. 
EMPEROR, 14 A. L. J. 518; 88 A. 895; 17 Cr. L. J. 2 

481 


S. 417—Appeal from acquittal—Appellate 
Court, position of £88 


— 8. 428—' Right of reply’ to Public Prosecutor 

in criminal appeals — Practice. 

"There is nothing in section 423, Criminal Procedure 
Code, to preclude an appellant. or his Pleader from 
replying tu the arguments of the Public Prosecutor 
ліп an appeal, and as а matter of principle such right 
of reply should be conceded to him. P BUTA SINGH 
v. EMPEROR, 18 Cr. L. J. 8 835 


S. 428— High Court, power of, to call for 
additional evidence, in appeal 581 


— 8. 485 866 


Ss. 435, 487, 438— Reference to High Court— 
District Magistrate, whether can question decision of 
Sessions Judge, 

Itis no part of the business of District Magistrates 
to criticise the judicial decisions of Sessions Judges, 
and sections 435, “487, 438, Criminal Procedure 
Code, do not authorise the former to make references 
to the High Court questioning the correctness of' the 
latter’s decisions. В EMPEROR v JOUN FRANCIS 
Lopo, 18 Box. L. R. 796; 17 Ск L. J. 529 €77 


—— —— 5, 485 - Revision—High Court, power of— 
Perjuru—Order to witness to show cause against 
prosecution for perjury, whether can be set aside. 

A High Conrt can interfere in its revisional juris- 
diction with an order of a Magistrate calling upon 
ш witness to show cause why his prosecution under 
section 198 of the Indian Penal Code should not be 
directed. 

А deponent qualified his statement in his cross- 
examination by an admission that the deponent was 
not quito sure, and was only speaking to the best 
of his recollection and belief. Ho was called upon 
to show cause why he should not be prosecuted for 
perjury. The deponent had not been asked whether 
he was prepared to swear to the fact as true: 
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Held, setting aside ihe order of the Magis' rate, 
that no good purpose would be served by further 
continuance of the proceedings initiated by the 
order complaired of, inasmuch as materials for 
a successful prosecution for perjury were lacking. 


“A Снарнал, T. N. v. Емреков, 14 А. 1. J. 651; z 


Oz. L. J. 46 87 


S. 435 (4) — Revision application presented to 
Sessions Judge—Action by District Magistrate suo 
motu during pendency of application, whether valid, 
The entertainment of an application under section 

435, Criminal Procedure Code, by a Sessions 

Judge prevents the District Magistrate from dealing 

with the matter suo motu. [n such a case the latter's 

action would not invalidate an order passed by the 

Sessions Judge. L B Ро Gyr v. EMPEROR, 8 L. B. 





R. 361; 17 Ов. L. J. 497 465 
———— Ss. 437, 488 _ 577 
——-— 8.439 141, 621, 835, 866 





S. 439— Revision— Acquittal—Re-trial, when 
to be ordered —Miscarríage of justice. 

Where a-competent Court has dismissed a case 
after considering the evidence and giving thorough 
and careful reasons, an accused party who has stood 
his trial, ought not to be ordered to run the risk 
again, unless there is clear evidence of a miscarriage 
of justice. A HASHMAT ALI v. Emperor, 14 А L. 
J. 1075; 17 Gr. L. J. 459 139 


5. 439 — Revision—High Court's interference 
with findings of fact. 

The High Court, in the exercise of its powers of 
criminal revision under section 439, Criminal Pro. 
cedure Code, set aside the conviction of and sentences 
passed on the accused after consideration of the 
evidence on the record. C  JorixpRA Nata BARAL 
v. EMPEROR, 17 Cr. L. J. 460 140 
— 5, 476 144, 185, 171, 836, 845 


—— — Bs. 476, 195—Penal Code (Act XLV of 1860), 
s. 21] — Information to Police followed by complaint 
to Magistrate—Judicial investigation —OCharge found 
false— Prosecution under s. 211, Indian Penal Code — 
Sanction of Court. 

Where information of an offence laid before the 
Police is followed by a complaint to the Court 
based on the same allegations and making the same 
charge as that contained in the information to the 
Police, and that complaint on being investigated by 
the Court is found to be false, no prosecution will lie 
against the complainant for an Gffence under section 
211,Indian Penal Code, except with the sanction 
or on tho complaint of the Court which made the 
said investigation. C BROWN, К. А, v. ANANDA LAL 
MULLICK, 20 С. W. N. 1847; 25 О. L.J. 59; 18 Св. L. 
J.25 > 857 


—— —8з. 476, 350, 366, 887, 401, 528 ~ Judgment 
written by officer while on leave, leyality of — District 
Magistrate, withdrawal ¿o file of — Withdrawal of 

. prosecution — Subsequent proceedings under section 
476, legality of. 

A judgment written and signed by a Magistrate 
who has proceeded on leave and has ceased to 
exercise jurisdiction in the case із, in fact, no judg. 
ment at all, 
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A District Magistrate, ignoring the judgment of a 
Joint Magistrate which was written amd signed 
while that officer was on leave, withdrew the case 
to his own file and permitted the Public Prosecutor 
to withdraw from the prosecution under section 494, 
Criminal Procedure Vode. 
himself by enquiry that an offence was committed 
in respect of a document used as evidence in the 
case by the accused and directed his prosecution 
under section 476: 

Held, that as the proceedings did nob terminate 
when the case was withdrawn to the file of the 
District Magistrate, the offence for which prosecution 
was directed was brought to his notice in the course 
of a judicial proceeding and he had jurisdiction to 
pass the order under section 476. C OHANDRA 
KisHoRE Ray v. EMPEROR, 18 Cr. L. J. 10 t42 


S. 476—Order directing prosecution, when 
should be passed. - 


An order under section 476, Criminal Procedure 
Code, should bs» passed either during the judicial 
proceedines with which it is connected, or at least 
so soon after that it might be considered to be a 
part of the same judicial transaction. 

Where, therefore, the District Judge passed his 
order in appeal on the 2nd December 1915, and the de- 
fendant wrote a petition for sanction to prosecute the 

< раі for forgery on the 15th January 1916, but did 
not present it till the 24th January, and the District 
Judge ordered prosecution on the 29th February: 

Held, that this was not in conformity with section 
476 of the Code aud the order directing prosecution 
was technically unsound and liable to be set aside. 
P Ram NarH v. Emperor, 88 P. L. R. 1916; 53 P. W. 
R, 1916 C&.; 17 Cr. L. J. 470 130 


— Ss. 476, 489—Revision—Criminal proceed- 
ings, discretion of Court to initiate, interference with 
—Bailif, assault on, in execution of decree — Decree- 
holder, locus standi of, to move for disciplinary 
action. 





Where a bailiff, who went to attach property in 
execution of a decree, reported that the judgment- 
debtor and two of her relatives had forcibly removed 
the attached property from his possession, and the 
Judge on receiving this report did not consider it 
necessary to take any action against the judgment- 

debtor or her relatives: š 


. Held, (1) that it was entirely within the discretion 

` of the Judge what action he should or should not 

“take and the High Court would not interfere with 
the exercise of that discretion; 

(2) that the deoree-holder had no locus standi to 
question the order of the Judge refusing to initiate 
criminal proceedings against the judgment-debtor or 
her relatives. О FEODORE v. Miss, A. Des BROSSES, 
19 O. 0. 9); 18 Cr: R. J. 8 : 838 


S. 476, proceedings under, institution of, 
during pendency of suit—Compromise negotiations, 
statement in— Legal evidence—Material irregularity 
—Revision, jurisdiction of High Court in—Civil Pro. 
cedure Code (Act V оў 1908), s. 115—Charter Act, 
1861 (24 £ 25 Fic. c. 104), s. 15—Compromise, 
suggestion as to—Duty of Court, 
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In the course of a conversation as to ап intended 
compromise in Court, in which the Mucsif took part, 
the plaintiff said that a certain Cheruvu was traceable 
in the plan filed. The compromise having fallen 
through, the trial of the case was resumed and the 
plaintiff, having been put into the witness-box, 
denied the existence of the Cheruvu, The Munsif, 
without waiting for the completion of the trial, insti- 
tuted proceedings against the plaintiff under section 
416, Criminal Procedure Code, examined on oath the 
Pleaders of the parties who were present when the 
conversation took place and sent the plaintiff to the 


' nearest Magistrate: : 


Held, per curiam, that the High Court had powor 
tointerfere in revision only under section 115 of tho 
Civil Procedure Code with the order passed by the 
Munsif under section 476, Criminal Procedure Code. 

Per Oldfield and Sadasiva Aryar, JJ. (Seshagiri 
Aiyar, J, dissenting).—An order under section 476, 
Criminal Proc:dure Code, may be based on materials 

“which have not been strictly made legal evidence, 
and, therefore, the order passed in this case on state- 
ments made during compromise negotiations, supple- 
mented as it was by the evidence of two Pleaders, 
was not illegal 

Per Oldfield and Sadasiva diyar, JJ.~-The High 
Court's powers of supeiintendence under section 15 of 
the Charter Act should be invoked only in exceptional 
cases and where irremediable wrong would bs dono 
but for such interference. : 

Per Oldfield, J. (Sadasiva Aiyar, J., dubitante’,— 
The sending by s Court of a witness to the Magis- 
trate before the judicial proceedings are over is not a 


. ‘material’ irregularity so as to justify the High Court’s 


interference with an ordor passed under section 476, 
Criminal Procedure Code. 

Per Oldfield, J. (1;—The sufficiency of evidence ‘is 
nota matter which can be considered under section 
115 (c), Civil Procedure Code, except in so far as it 
can be shown that the evidence available is so weak as 
to be negligible and that the Court was unreasonable 
in acting on it. 

(2) The applicability of the revisional powers of 
the High Court depends on the existence of material 
irregularity or illegality in the order sought to be re- 
vised, not on its possible consequences and the Court’s 
use of its discretion in risking them. 

(8) Proceedings under section 476, Criminal Pro- 
cedure Code, are to take place when the Court is of 
opinion that there is ground for ‘enquiry’, and there is 
no justification for’ introducing the requirement that 
this opinion shall, have been formed on the whole 
of the evidence or at any particular stage in its 
production. Ап accused is not entitled to insist on 
all his evidence being taken in the substantive pro- 
ceeding before sanction is granted against him. For 
section 476, Criminal Procedure Code, postulates, not 
any decision by the Court that a case has heen 
established even prima facie, but merely its adoption 
But 
it must be its opinion as distinguished from ~its 
mere surmise or assumption. ln exercising its 
revisional powers, the High Court should satisfy 
itself that the order complained of was not passed on 
no evidence or perversely. But it cannot go further 
uud attempt Lo fix the quantity or nature of the 
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material on which tho Court’s opinion is to be 
formed or restrict its exercise of the general dis- 
cretion which the Legislature has conferr-d on it. 

Per Sadasiva Aiyar, J. (1) —A Court should ordinarily 
wait till the whole evidence has b2en let in before 
taking proceedings under section 476, Criminal Proce- 


dure! ode, though it cannot be laid down as an invari- . 


able rule that proceedings should be deferred till the 
conclusion of the case. A departure from the rule 
will not susthin an objection of ‘illegality’ or ‘want of 
jurisdiction’ nnder section 115, Civil Procedure Code. 
The sending by a Court of a witness to the Magis- 


trate before the judicial proceedings are over would ` 


be acting with impropriety, which means ‘i regu- 
la ity’ in all but exceptional cases. Whether such 
irre ularity is a ‘materiul’ irregularity would de- 
pend on the facts and circumstances of each case. 

(2) There is no objection to Judicial Officers suggest. 
ing compromises in suitable: cases, though it is 
possible that a few lazy Judicial Officers might 
suggest them, not in order to do good to the litigants, 
but in order to save themselves the trouble of decid- 
ing suits in the regular course. - 

Per Seshagiri Aiyar, J.—(1!) A Civil Court acting 
under section 476, Criminal Proceduré Code, cannot 
be regarded as a Criminal Court and its proceedings 
under the said section are revisnble by the High 
Court under section :15, Civil Procedure Code 

(2) A Court is not warranted in taking action 
under section 476, Criminal Procedure Code, before 
the case is closed, though it cannot be said to be 
acting without jurisdiction in so acting. 

(3) A Court would be acting both illegally and 
with. material irregularity if it imports into the 
consideration of the quostion, whether proceedings 
should be started under section 476, its knowledge 
of the preliminary conversation between the parties 
in attempted n:gotintions for a compromise. 


(4) Prosecutions under section 416, Criminal Pro- 


cedure Code, and sanctions ought not to be indulged ` 


in without coming to the conclusion that there are 
prima facie grounds to sustain a conviction. It is no 
consolation to the accused that he may b» acquitted, 
if the evidence is insufficient. Before н person is 
asked to stand his trial it must be fairly clear to 
the sanctioning authority that there is a probability 
of aconviction being had. 

5) Lf a Court is informed of the possibility of 
an" adjustment of the disputes between the parties, 
it is its duty to “ask the parries and their Pleaders 
to retire for consultation and: then take up other 
work -It is no part of its duty to exchange convorsa- 
tions between the parties in a preliminary discussion 
abOut'the compromise. NI EMPEROR v Karki VEN- 
KANNA PATRUDU, 20 м. L. Т. 262; o1 M, L, J. 440; 4 u. 
W. 883317 CR L. J. 515 488 

Ss. 476, 1/7, 175, '935— Sanctiou for prosecu- 
tion under s 211, Penal Gude, for false c .arye made 
` fo Police Penal Code (Act. XLF of 1560), s. 211— 

Procedure ` 
: No sanction for prosecution is required under 
Section ita t1) (b, Criminal Procedure Uude, in 
respect of a false charge made to the Police when it 
has not been tollowed by a judicial investigation there- 
of by a Uvurt, on the complainant 1n-isting upon a 


° 
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judicial investigation after the Police has reported as 
tu the falsity of his complaint. 

Where upon a first information of an offence under 
section 379, Indian Penal Code, laid before the Police, 
the Police submitted a final report under section 174, 
Criminal Procedure Code, tothe effect that the caseap- 
peared to be false, whereupon the Magistrate ordered 
the complaint to prove his case withous the com- 
plainant applying to the Magistrate to investigate 
into the matter and after the examination of some 
witnesses declared the case to be maliciously false 
and sanctioned the prosecution of the complainant 
under section 2 1, Indian Penal Orde: 

Held, that the orler for sanction to prosecute was 
bad both under section 195 and section 476, Crimi- 
nal Procedure Code; 

that the procedure adopted by the Magistrate 
was not contemplated by Jaw, as the report by 
Police was not under section 57, Criminal Pro. 
cedure Code, so as to entitle tho Magistrate to 
proceed under section 159. 

Section 476, t riminal Procedure Code, must be 
fead with section 19 and is consequently restricted 
by the limitations contained in clause (0) of that 
section. 

An order for prosecution, under section 476 caunot 
be made where the alleged offence under section 
211, Indian Penal Code, has been committed not in 
Court, butin relation to а Police investig :tion and 
has not been brought to the notice of the Magistrate 
in the course ofa judicial proceeding. C Taya. 
BULL Hv. EMPEROR, 24 О. L, J. 1845 20 C. W. 1205; 
48 C. 1452: 5 UR. L. J. 18. 845 
——— — 9, 494 842 
— 5. 495—Complainant, right of, fo conduct 
~ prosecution, whether affected by complainant being olso 

Prosecuting Inspector—Permission, grant of—Discre- 

tion of Cout. ` 2 I 

The f ct that the complainant ing case is also the 
Prosecuting Inspector of the Court does not deprive 
him of his right to prosecute the case in his private 
c»pacity as a private citizen. 

Under section 495, Criminal Proce lure Code, the 
Tryiug Magistrate has to d-cide for himself whether 
he should grant or withhold permission to the com. 
plainant to conduct the prosecution and should 
not be guided by the District Magistrate’s opinion 
on а reference. L В MAUNG Pu v. EMPEROR, 17 Cr. 





L. J. 486 t 166 
~- - — 8. 514—Distress, meaning of 833 
— S58 842 
— 8 537 847 
— — 8 552 171 
— S. 562— Reformatory Schools Act (VIII «f 





1597 , s. ti — Jw enile offender— Deli егу to parents 

- Sureties, 

Section 31 of the Reformatory Schools Act ' VITI of 
18973 extends very considerably thé provisious of 
section 552, Criminal Procedure Code, which although 
later in date is a reproduction of earlier legislation, 
and read with the definitio of youthful offenders 
enables practically any Court- in the ease of an 
offender under 1% years of age to deliver him to his 
parents with or without sureties for his future good 
behaviour A ABDUL Aziz v. Emperor, 14 À.L. 
J. 1168; 17 Cn, L. J. 624 - 492 
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CRIMINAL TRIBES-ACT (TII or 1911),8.3 143^ 
— fs. 23, 3— Tribe notified—Conviction prior to 
act, effect of. 7 
Once a tribe has been notified under section 3 of 
the Criminal Tribes Act, any member of that tribe 





“who hus been convicted subsequent to the date of 


the notification and who has had previous conviction 
is liable to enhanced punishment under section 28 
of the Act. A EMPEROR v. Apuin, 14 А. і. Ј. 637; 
17 Cn. L. J. 463° 143 


CUSTOM, special, in opposition to general rales of 
law, essentials of— Burdon of proof 5 


s : ALIENATION —Affer-born son, right of, to 
challenge alienation -Ratification by collateral after 
birth of son, effert of. 

An after-born son is competent to challenge an 
aliena ion made by his father before his birth, if 
there wa3 in existence at the dateof the transfer 
some one who was entitled to chalienge it. and who 
did not ratify it before the after-born son was 
begotten. Ratification after the birth of the son 
does not affect his right to challenge the alienation. 
P GHULAM NABI v. Монкем, 105 P R. 1016 672 





— Ancestral property—Gift hg son- 
less proprietor— Brahmins of Dighal, Tahsil Jhajjar, 
District Rohtak—Ap-eal, second—Quéstion of pio- 
perty not being ancestral, whether can be raised. 
Among Brahmins of Mouzı Dighal, Tahsil Jhajjar, 

District Rohtak, a sonless proprietor cannot gilt 

away his ancestral property to the prejudico of his 

collaterals who are entisle 1 to a share bv inheritance. 
The question whether the property in suit is 
ancestral or self-acquired cannot be raisedin second 

appeal. P GuaxsuaM v. BALAK Ran, 94 P L. R. 19 6; 





181 P. W. R. 1916 215 
- Necessity, proof of, after long lapse of 
time . 700 


—— SUCCESSION —Brahmins of Kangra District 
— Widow of adopted son, right of 
Among Brahmins of the Kangra District, the widow 
of an adopted son has no right to suceced as an heir o 
the collaterals of the adoptive father of her late 
husband P SANTO т Jox, 44 P. R. 1916 625 


-j `= ,co Literal — Widow, right of —Pathaus 
of Basti Mitha, J«llundur D strict. 

Among the dominant tribes of the Jullundur Doab, 
there i3 a presumption in favour of the collateral 
succession of widows, and the onus of disproving 
such right lies on the party denying it. 

Among Pithans of Basti Mith., District Jullundur, 
the widow of a deveased proprietor is entitled to 
succeed to his с lateral’s estate, in the same way as 
her dec ased husband would have done if he had been 
living, | P KHADIM HUSSAIN 0 SHER МОВАММАР, 121 
P.R 19 6; 155 P. W. В 1316 380 


— —Daughiers—Sister and sister's son, 
whether preferred to collaterals in fyth degree - 
Pathaus of Shahabad, Tahsil Thamesur, District 
Karnal 
Among Pathans of Shahabad, Tahsil Thanesar, 

District Karnal, there is a tondency to regard 

sisters and sisters’ sons favourably and to prefer 

them to remote collaterals, but they допо exclude 
collaterals of the ntth degree from inheritance. 


CUSTOM —ocontd; 


Obiter dictum.— Among thes» Pathans the rights 
of daughters are well recognised by custom and 
they and their sons are entitled to succeed in the 
absence of direct male lineal descendants of the 
last male proprietor, P NUR BHARI v. ABDUL GHANI 
Kuan, 100 P R. 1916 ‘ 712 


--— SUCOESSION—Descent by primogeniture— 
Talukdar - Non-talukdari estate, succession to— 
Family custom —Presumpltion.— Burden of proof. 

A person claiming to succeed to the non-falukdari 
properties of a Mahomedan talukdar in derogation of 
the rules laid down in the Act should shew that the 
properties follow a different line of devolution from 
that of the taluka. 


Ths analogies of presumption and proof relating 
to ancestral and self-acquired properties under the 
Mahomedan Law do not apply to the properties of 
Mahomedan talukdars in Oudh. All classes of pro- 
perty, whether ancestral or self-acquired, follow one 
rule of devolution. If a custom governs the suc- 
cession to the ancestral estate, the presumption is 
that ib attaches also to the personal acquisitions of the 
last owner left by him on his deata. P C Murtaza 
Husain KHAN v. MOHAMMAD Yasin ALI KHAN, 18 
Box L R.8384 3 M. L. J. 804 38 А. 552; (1916 2 
M. W. N. 555; 25 C. L. J. 1; 19 O. C. 290 299 





Oraons of Chota Nagpur—Custom codified 
whether overrides Statute. 

After Customary Law has been slereotyped in the 
form of a Statute which contains no provision 
saving custom, it is not open to a Court to give 
effect to custom, much less to a custom inconsistent 
with the Statute. PAT Томі Овлох v. LEDA ORAON, 
20 C. W. N. 1082; 1 P. L. J. 225 206 


— Self-acquired property —Saraogi Jains 
of Buria, Tehsil Jagadhri, Ambala District - Daughter 
versus collaterals —Burden of proof —Application for 
leave to appeul in forma pauperis—Sufficient cause 
— Limitation Act (IX of 9081, s. 5. 

Among Sarogi Jains of Buria, Tahsil Jagadhari, 
Ambala District, it is not proved that a collateral in 
the sixth degree excludes а daughter from succession 
to the self-acquired property of her father. 





In the absence of proof that the property in dispute 
is ancestral qua the collateral, the onus of proving 
thas he can oust the daughter of. the last male 


owner lies on him. š 


The decree of the first Court was passed on'the 10th 
July 1911. Copy of the decree was applied for on 
the same day and supplied on the 28th July 1911. 
Application for leave to appeal in forma pauperis 
accompanied by grounds of appeal was presented, 
to the Chief Court on 16th October 1911, the first 
working day after the vacation, and was rejected 
on the 20th October., Full stamp was pub in | 
on the 27th November 1911. On the hearing of 
the appeal, an objection was taken that it was time- 
barred: 


Heid, that though the appeal was not within time 
there was sufficient reason for allowing an extension. 
P Bus GWAN Das v. Bauwantl, 74 P, R, 916; 173 P. W. 
R. 1916 84 


Vol. XXXVI] 


OUSTOM.—conold, 
— —WAJIB-UL-ARZ Qustom  deluzible from 
wajib-ul-arz, rule as t —Wajib-ul-avz, interpretation 
of—‘Aulad,” meaning of —Acceleration of estate — 

Consent of interposing heir, effect of. 

Although a custom of exolusion of daughters and 
their issue from inheritance may not b expressly 
recorded in a wajib ul-arz, it is parmissible to 
deduce the existenco pf such a custom by reference 
to the various other provisions of the wajib-ul-arz 
rend as а whole, bat where such a custom is set up, 
nob expressly but by way of implication, there mst 
be very clear gro inds to justify tha inference that a 
custom so repugnant to the personal law of the parties 
does in fact exist. 


A wajib-ul-avz dealt with + matters of inheritance 
as follows: ~ 

“Women who are without issue ‘axlad) are por- 
mitted to hold the shares of their husbands without 
any power of transfer. After th» d2c2a8e of child- 
lesa widows the proparty devolves upon fhe uncles 
and nephews of their dessassd husbands ant 
thereafter unon the more remote collateral male 
relations. If a co-sharer or his widow, owing to there 
being no son, transfers his share during his or her 
lifetime to his daughter or her issue and puts them 
iu possession of the same, then they can сзб 16 
(agar koi hissidar ya aurat hissatar ba wajeh na 
“honz ашай ke dukhtar ya ашай dukhtari ko hin 
hayat apne msn hissz apna derr qabza kavadewe to 
pa sakta haij”: 


Held, that the word “aulad,” wherever used alone 
in the above passage, meant male issue only; 


that no inference as to a custom of exclusion of 
daughters and their issne from inheritance could 
be drawn from the above entries; 


that the concluding passage indivated merely an 
extension of the powers of a childless widow in 
the matter of disposing of the estate of a deceased 
husband in favour of a daughter or a daughter's 
son. 

No question of acceleration of estate cau arise 
when the person to whom the property has come 
does not happen to bo tha next heir, even though 
the interposing heir be a consenting piriy to such 
coming of the p'operty. О Suras BALI v. Ток 
Guano, 3 О. L. J. 327 66 


CAVEAT. See PROBATE. 


DAMAGES for breach of contract ~Defaulter, whe- 
ther to be given credit for deposit 96 


“DAMAGES —Hire—Conversion 276 
DEOLARATORY SUIT. See Seicivic Renter Act, 
8.423, WiLL. 


DECREE, interpretation of—‘Assets that may be in 
the hands of the defendant,’ meaning of 901 


DEGREE, EX PARTE, application to set aside on 
ground of fraud —Application, dismissal of —Sub- 
sequent suit to set aside decree on same groand 
maintainability o£ 128 








for hearing of case 


GENERAL INDEX. 


=, whether сап be passed on date not d 
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DEKKHAN AGRICULTURISTS ВЕТЕР АСТ 
(XVII or 1879). Ss 3, 17 3— Mortgage, suit for re- 
demption of—Prayer f r vacating consent decree and 
cancelling sale-deed —Jurisdiction, 

The words of section 3 (4! of the Dekkhan 
Agriculturists' Relief Act contemplate a anit for 
redemp ion of a mortgage either simpliciter or 
primarily and substantially. 


Where, however, under the cloak of a redemption 
"suit, the plaintift seeks to seb aside a consent decree 
and asale-deed and, when those things are done, 
- to recover the property of which he has heen 
fraudulently deprived, the suit is outside the 
Act В VINAYAKRAO BALASAHIB INAMDAR т, SHAM- 
RAO VITHAL KULKANDRI, 8 Bom. L. R. 708; 40 B. 655 
72 


: Ss. 3 (zX, 12, 13, scope of - Mortgage - Re- 
demption — Suit for cancellation of sale-deed «nd for 
redemption, nature of. 

Plaintiff’ father mortgaged certain property to 
defendant No. 1, and after his death, plaintiffs being 
miu rs, their mother sold some of the mortgaged pro- 
perty to defendant No 2. Plaintiffs sned to redeem 
the mortgaged property under section 212) of tho 
Dekkhan Agrieulturists' Relief Act, praying that tho 
sale by their mother, being unlawful and unauthorised, 
was not binding upon them: 


Held, that the suit, though called a suit for re. 
demption, was primarily designed for the setting 
aside of the deed of sale alleged to be fraudulent, and 
could not, therefore, bo brought within the scope of 
section 3 2) of the Act. В CuANDABHAI JANUBHAI v, 





GANPATI PATILBO 1, 18 Bom. L. В. .68 517 
- Ss, 12, 18 72,517 
DEVA THAN IM Committee, appointment of — 


Revenue re-distribution of taluks ~Lands of temple, 
assigament of, to different taluks - Jurisdiction of 
committee 284 


DISTRAINT. -See LANDLORD AND TENANT, 


DIVORCE ACT (IV or 1869), Ss. 0, 22—Divorce— 
Judicial senavation —Ad«ltery —Dosertion — Cruelt y, 
degree of, requiret for divorce. 

To justify a decree for divorce, adultery of tho 
husband coup'ed with desertion without reasonable 
cause for two years or upwards or adultery of the 
hu-band coupled with such cruelty as without adultery 
would entitle the wife to a divorce a mensa et thoro 
must be proved. The cruelty must be such as 
endangers life, limb or health, bodily or mental, or uw 
xeasonable apprehension of it. A single severe assault 
on account of a dispute as to jewellery would scarcely 
amount to such cruelty, but adu te'v of the husband 
affards ground for granting п wife a decree for 
judicial separation. L B Ма Оно v. MAUNG SEIN, 
8L B.R 385 381 
—— — 8з. 10, 22—Divorce, suit for— Cruetly, re- 

peated acts of, effect of. 


Repented acts of cruetly by a husband to his wifo 
entitle her to adecree for div гсё, though each act 
by itself may not have been suffici-nt to claim 
the relief and no formal complains or threat of 
proceedings has been made in respect of them. 
L B Ma Pan NYUN v. Mauxe Арха THET s82 
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“DIVORCE АОТ—сопо!й. 

' S. 14—Dirorce—A dullery ~ Delay and miscan- 
duct bu husband-—Discretion of Court, interference by 
Appellate Court with exercise of. Y 
Am Appellate Court will not interfere with the 

exercise of its discretion by a lower Court where, 

before exercising it ina particular manner, it has 
given full consideration to the facts and ciroum- 
stances upon which that discretion was to hé 

exercised, G 


A decrde for divorce will be refused where there 
has been grave and unexplained delay on the part 
< of the hushand in making a comp! int as regards his 
wife’s abandonment of him and where he has been 
guilty of a persistent course of adultery afrer the 
. occurrence of that event. B PALMER Т. TES 


Bom. L: R 818 : 4 
UM S. 22. 381, 982 


DOCUMENT, constriction of 7 


—, construction of —Power-o, -attarney— Scope of 
authority—HMortgage, general power to, whether 
implies power to borrow money. 

A power to sell, mortgage or pledge property for 
such sum and in such manner as the attorney should 
think fit, implies а power to borrow money оп mort- 
gagas on the principal’s account, and to create an 

` equitable mortgage by deposit of title-deeds, but not 
to sign promissory notes on behalf of the principal. 

The principal is not liable on a promissory note 
executed by an agent in professed exercise of a power 

. to mortgage. L B М A. Е R. M. R. M. OnETTY 
v. BADIER RAHMAN, 9 Ber. L. T. 166 19 


, constructio nof—Sale — Agreement. sutseguent, 
for re-purchkase—Intention of parties Extrinsic eri- 
dencé, admissibility of-—Lapse or time, effect of, in 
enforcement of rights inconsistent with patent pro- 
visions of document—Transfer of Property Act (IV of 
1882), s. 58 (e). 

Except in regard to certain classes of transactions 
governed by Muhammadan Law, prima facie anabso- 
Inte conveyance containing nothing to show that tho 
relation of debtor and oreditor is to exist between 
the parties, does not cease to be an absolute соп. 
veyance and b come a mortgage merely: becanso 
the vendor stipulates that he shall have p right to 

- ye-purchase the property sold. "PE 











The test to be applied in determining whether a 
, transaction evidenced by one or more documents 
is a mortgage ог з sale, is to find out the intention 
of the parties to the instruments. That intention 
must be gathered from the language of the docu- 
ments themsolvég, viewed in the light of the 
"surrounding circumstances. E 


Where a document upon its face purports to be 
an absolute sale and does not refer to any contem. 
plated or “antecedent agreement of re-sale or re- 
purchase and does not disclose any intention what. 
ever to treat the disposal óf the property mentioned 
in itas anything other than an absolute transfer 
.on sale for a certain delinite sum, effect must be 
given to it as anout and out sale and not asa 
mortgage wherein the trausferoy may claim a right 
ро redeem, à š 


-INDIAN CARES. 


[1916 


DOCUMENT—coneld. 
E ^ 
To be effective as а mortgage the document must 
disclose a prior intention or agreemont that the 
-property should be mortgaged to the so-called 
_vendee, and that such intention or agreement is to 
-be carried out by a deed of sale and a contract 
“for re-purchase. If no such agreement is made, 
before the sale-deed was executed and the deed of 
're-purehase is ап after-thought, only suggesting 
‘itself after tho sale deed had been executed and 
deiivered, it will not snffice to constitate the 
transaction a mortgage. The execution of the deed 
of sale and of the contract of re-purchase qill 
then form two separate and independent transactions, 
not twooonnected and interdependent prts of one, 
and the same transaction. - - - - 


А. Court, after the lapse of several years from the 
date of a document ought to require cogent evidence 
to induce 16 to hold that the document is not what 
it purports to be 


On 29th August 1852 plaintiffs executed what 
. purported to be a deed of sale of certain ,properties 
to the defendants for a sum of Rs 4,500 in which, 
after acknowledging receipt of consideration, they 
stated that they put the vendees in possession and 
enjoyment of the pr perties wih its -cesses and 
revenues On the same day they executed a bond to 
the defendants for Rs. 2,500 promising re-payment 
on demand with interest and hypothecating certain 
other properties. On Sth September 1832 the defend. 
ants executed a deed of agreement to plaintiffs ` 
expressing willingness to re-convey the properties 
covered by the sale.deed after the lapse of from 
“mine to ten years from tho dite of its execution 
provided the vendors would pay the amount of 
consideration, Rs 5,500, from their pocket without 
raising the amount by a mortgags -of those pro- 
perties and thatin the event of their refusing to 
receive tt, it might be deposited in Court and the. 
‘property recovered by suit. The agreement als? set 
forth that if the vendors were not ready to re-purchase 
within ten years, the vendees were to have absolute 
right after that period: 


Held, (1) that the documents of 29th August 1852 
and 5th September 1852 did поб constitute a mort. 
gags bat an absoluta sale; Š 


(2) that the reservation of -payment ба& of the 
mortgagors’ pocket was only a restraint on the sub- 
stitution of new purchasers or mortgagees for the 
executants and was nob consistent with an intention 
“to create a mortgage; ! 


(3) that the provision for deposit in Court was 
meant to confer that right and power on the 
vondors and was nob merely an affirmation of an 
already existing right; ? 


(4) that though the stipulation as to the time for 
re.purchase was clumsily and obscurely worded and 
was incapable of affording a trae gnide to the 
“intention of the parties, the plrintifis should be 
‘refused relief by reason of their gross lachas іп 
"enforcing their rights P С Jaanoa SINGH v. WAHID 

"UD-DIN, 81 M. L. J. 750 21 €. W.N. 865, 22 M.L T 
2624: 1+ А. L. JT. 119; 38 А. 570; (1916) 2 M. W. N. 070; 
.19 Box. L. R. 1 . С . BE 
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DOWER. See MUHAMMADSN Law, 





- , claim for—Husband, means of, considera- 
tion 49 


EJECTMENT—Demolition of house, suit for—Acqutes- 
«cence, doctrine of, applicabitity of. 


The principle upon which the doctrine of acqnies- 


cence is based is that a person who acis in such а 
way as would make it fraudulent for him to set 
-up his'legal rights will not be allowed to set up 
those rights. 


The plaintiffs sued tho defendants-tenants for 
-the demolition of a house and achahutra bailt by 
-the latrer an a waste plofof land in the abadi Tt 
“was found that the house had been built at a cost of 

about Rs 1.07), partlv on the old site of an ancestral 
honse belonging to the defendants and partiv on the 
adjacent sito of а house purchased by the 
defendants, under a bona fide belief of their 
tight to build upon the site and that the plaintiffs 
had stood bv and abstained from making any 
assertion of their rights. The chabutra was found 
to be an enernachment and was ordered to b^ de- 
molished bnt not the house On a second appeal to 
the High Court by the plaintiff: 


Held, that under the cireumstances of the case the 
plaintiffs’ claim was barred bv the law of acquies- 
сепсе. C MOH:MMoD HAFIZULLAT KHAN v. CHITHRU 
Kuan : ` 1001 


Suit to eject from part of halding— Plaintif 
not entitled to immediate possession Acquiescenre — 
Acceptance at rent from transferee ~ Suit for ejectment, 
maintainability of 
A suit for ejectment must be forthe whole and not 

or a part of a holding. 


TAn action for ejectment is based on the right, 


to immediate possession, so that a plaintiff who 
has only a reversionary right in the holding cannot 
suc for ejectment. 


Acceptance of rent from the transferee of a 
holding bv the thicadars of the plaintif amounts to 
a recognition of and acquiescence in the transfer and 
is a bar to a suit for ejectment, PAT Впасгоо 
Suan v. MAHADEO CHAUDHURI 283 


ESTOPPEL. See LANDLORD AND TENANT. - 


— Consent Attestation of document, effect 


420 


where 
$38 


~~——-— Document admitted in evidenss in lower 
Court without objection, whethər can ba objected 
, toin. appeal 96 





° of 
EVIDENCE-—Aoecused pointing ont spots 
occurrence took place —Presamption—Proof 


‚ -- — —Khasra not prepared aceordinz to Batwara _ 


813 
474 

, mode of registration, whether is, in deter- 
mining nature of document 321 


EVIDENCE Аст (Tor 1572 , S. 3—Magistrate, whe- 
7. ther “Court,” E 1:1 


£- 


Act, valne of 


—— —Police mashirnar.ah, value of 


& R—Misrepresëentation of intention, whe- 
ther misreprésentation of fact 850 


GENERAL INDEX, 
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EVIDENCE ACT—contd.. 


Ss. 13 (a), 82 (1), 43—Judgment not 
inter partes, recital in, if evidence —W.il, state- 
ment by deceased testator in, on title, admissibility 
of. ^ 
In a suit for recovery of possession of certain lands 

as niskar brahmatter the plaintiffs relied upon a 

recital of brahmatter title in the Will of their father 

anda recital in a judgmentin a claim case, which 
was not inter partes, to prove their title: 
Held, that the recital in the Will was not admis- 





‘sible in evidence under se tion 32 |! of tho Evidence 


Act read with section 13 «aì and that the recital 
in the jndgment not inle- p irtes was also not evidence, 
C SATINDRA KUMAR u. KRISHNA KUMARI 882 


— 8, ¢4—Confession, retracted — Conviction, 

legality of | А 

It is most unsafe to convict an accused person 
upon retracted confession unless there is corro- 
boration of the confession by other evidence. A 
Hag Prasan v EMPEROR, 17 CR. L J 453 133 

S 25—Admission bef те Police, admissibility 
of—Evidence Committal order in dacoity case, ve- 
levancy of, ia trial under. Arns Act. 

An alleged admission made by tho accused to the 
Police is inadmissible against the former under sec- 
tion 75 of the Evidence Act. 

The evidence of witnesses and the committal order 
in а dacoity case are irrelevant and it admissible in a 
trial ander the Arms Act. L B NGA THA Ku v. 
EMPEROR, 17 Cn. E. 1,5 2 480 

— S. 27 - Information given by accused. leading 
to discovery - Statement of co-uccused, admissibility of 

— Police mashirnamah, valve of. 

If two persons give information which leads to the 
discovery of a fact, somnch of the statement of 
each which relates to the fact discovered is thereby 
confirmed and is admissible against both. 

Statements of co-accused subsequent to the dis- 
covery are irrelevant. - 

After having made discovery from one acceused 
the other should not be invited to point out the 
вате place. i 

Puliée mashirnamahs are always very important ав 
a contemporaneous record of events occurring in 
the investigation and, subject to the exclusion of 





_irrelevant matter, shoald generally be exhibited. S 


SULEMAN о. ExPzROR, lU 3 L. R. 7; 17 Cr. L. J. 595 
474 
S 32— Boundaries in document of title, recital 
of, admissibility of. 

Under section 82 of the Evidenza Act a statement 
of boundaries in documents of title is legal evidence 
in a suit between third parties, if the third parties 
aro dead or outside the jurisdiction of the Court. 





РАТ [DALU SINGH v. SAHDEO SINGH 610 
8. 22 (1) -Will, statoment by deceased tes. 

tator in, admissibility of 882 
— — 8. 32 (5 — Pelij'eo: filed in Settlement 


Courts —A Lnissioilily in evidence. 

Pediyrves filed in bh? Settle nant Courts are only 
admnissibl> under the provisions -f section 32, clause 
(>, of the KMvilinse Act, and in ^rder to make 
them almissible пз the statements of deceased 
persons relating to family connections it is neces. 
вагу to show that the person who made the state. 
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EVIDENCE ACT—contd..” 


' ment had somé special means of knowledge with 
‘yegard to the relationship which із deposed to, 
which knowledge can be presumed in the case of the 
members of the family or in the case of persons 
closely related to the family. O SunaJ BALI v. TILOK 
“COHAND, 3 O. L. Ј. 327 - 06 


E — S. 35— Chaukidar' register of births and 
deaths, evidentiary value of 
А. chaukidar's pocket book, if regularly kept, has 
not much probative value as to the date of any birth 
‚ or death: the Head Constable writer, whose duty it is 
to make the entries in this pocket book, not being 
_ bound to require the exact date on which the man, 
woman or child supposed as born or dead was born 
or died. О  BissgsmaR Dayar v. Hira LAL, 19 0 C. 
221 941 
.— 8. 43 882 


(— s. 14 - Fraud, decree obtained by, whether 
cperates as Tes judicata 746 





— Ss. 68 (55, 66 — Secondary evidence, when 

adnmissible— Mortgage — Redemption Mortgage-deed 

` alleged to be with defendawts— Notice to produce — 

Ewecution of deed, proof of Admissions in prior pro- 
ceedings, effect of. 

In the plaint of a redemption snit the plaintiffs 
alleged that the original mortgage deed was in the 
defendants’ possession, and asked the Court to have 

1 the deed summoned from the defendants No 
formal petition asking the Court to call for the deed 
was ever put in by plaintiffs, but the defendants 

` definitely deniod in them written statement the 

. existence of the alleged deed: 

Held, that having regard to the provisions of 

. section 66 of the Evidence ict, the case was one in 
which the plaintiffs coald claim to give secondary 

_ evidence of the existence and contents of the mort- 
gage-deed in suit. 





. 


- Held,further, that under the circumstances of the 
` саве the Court might, in t: ө exercise of the dircietion 
reserved to it by section #6 of the Evidence Act, 
` dispense with the issue of a notice to produce, 
` The evidence afforded by the admissions made by 
the mortgagee before a Court in a previous case 
regarding the existence and contents of the mort- 
‚ gage-deed is good secondary evidence within the 
- meaning of section 48, clause 5, of the Evidence 
Act, and sufficiently proves the execution of the 
deed. 'O BAHADUR SINGH v. Марно SINGH, 8 O L. 

, J. 879 696 
8. 65, сїз. (а) and (Ё) – Secondary evidence, 

admissibility of. 

The plaintiff, having failed to obtain the original 

. of a mortgage-deed in possession of the defendant, 
. produced ita certified copy. Out of the three 
witnesses to the deed one was dead The remaining 
“two, on being shown the copy, could not remember 
whether they had wilnessed the deed: but one of 
` them stated that the executants mentioned in the 
` copy had executed a mortguge-deed at or abont the 
time entered in the copy The plaintiff examined 
another person who-nroved a note in a private paper 

- of the plaintiff about payment of interest due on the 


*< deed; 





INDIAN 


„О. L. J. 482 : 


` the acquisition. 


CASES. `. [1916 
EVIDENCE ACT--contd, 


Held, that the copy was admissible in evidenco 
un: er section #5, clauses (a) and f* of the Evidence 


. Act, read with section 47 (Š of the Registration Act. 


О SALEHA BIBI v, OUDH COMMERCIAL BANK, LTD, 3 
673 


— 8. 66 696 


— 8. &8—Thak map, value of, as evidence, ac- 
curacy of—Burden of yroof, where the question is 
uhether a tenure within an estate sold for arrears of 
revenue existed. at the Decennial Settlement Pur- 
chaser a! revenue sale, power of, to set aside encum- 
bra» ce— Notice to annul incumbrance—Land Acquisi- 
tion Court- Jurisdiction tn determine title to land 
Thak maps have always been considered by 

Courts as good evidence, and although the valne of 

а thak map depends vpon its accuracy, there is no 

presumption a: ninst its accuracy 

- Mathematical accuracy is hardly to be expected 

in relyi: g onancient maps, substantial accuracy being 

all that is necessary for practical purposes. 








The purchaser of an estate at a sale for arrears 
of revenue who claims a land within its ambit 
as appertaining to it as against a person who claims 
to held it as a tenure existing at the time of the 
Decennial Settlement, must prove a p:ima facie case 
that the land in question formed part of the 
mal assets ar the Decennial Settlement. fut his 
prima facie case once proved, the burden is shifted 
on the tenvre-holder to make out that his tennre 
existed before December 1790. 


It ig not essential fora purchaser РЁ a sale for 
arrears of revenue to give a formal notice to avcid 
an inenmbrance All that is necessary is io notify 
tothe incumbraneer by some unequivocal act the 
intention to annul the incumbrance, 


From delay in signifsing intention io annul an 
incumlrünce, по inference can be drawn that tho 
purchaser waived his right, where the inenmhrance 
set ur ів а lokhisaj right. that is, a right to hold the 
land without payment of rent. 


Where a tenure ап incrmbrance, is acquired 
under the Land Acquisition Act after the sale of the 
estate, to which it appertuins, for arrears of revenue, 
it cannot Le held that the purchaser.*in order to be 
entitled to the compensation money, must hate 
exercised his right to avoid the incumbrance before 
picceedirgs were taken under the Land Acquisition 
Act. I 

Tke Court in а land acquisition case can go into 
the-question of title for the purpose of determining 
which of the contending parties is entitled to the 
compensation: it is not bound to award compensation 
to the ostensible owner in possession at the time of 
C KRISHNA KALYANI DASI v. MR. 
R. BRAUNEJELD, 20 C. W. N 1028 184 


—- —S f0- Ancient documents, authenticity of— 
Presumption 
Section t" of the Evidence Act 1еахев 'it to the 
diseretirn of а (curt whetber, or not in. certain 
circumstances it will make the, presumption there 
contemplated; but it is not bound todo so, 
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Whera an original document is not said to have 
been lot, or to have baen mis-ing, or to be in the 
custody of any person who decliues to produce it, 
it would not be wise to miko any presump ion 
regarding its authenticity without subjecting i toa 
careful -crutiny. O TIKA v. MAHABIR Prasan, 19 
0. 0.95 3 0 t. J. 694 629 
-—- — 8.92 Interest, non-liability for, admissibility 

of evidence for—Custom repugnant to terms of pro- 

note, proof оў. . 

Und r section 92 of the Evidence Act no oval 
evidence is admissible to show that th» interest 
mentioned in a pro-note is not payable and no 
custom or usage repugaant to or iuconsistenb 
with the express terms of a pro-note can be proved, 
L B MUTHU ERur.rPA Pronay v. VONUKU Tua- 
THAYYA MAISTRY 957 


- 8.92. proviso (2)—Hatchitta silent about 
interest—Hvidence of rate of interest, admissibility of. 
Ina claim based on a hatchitta or an informal 

memorandum of a loan, which is silent as to interest, 

parol evidence of the rate of interest con racted as 
between the parties is admissible under section 4+, 
proviso 12), of the Evidence Act. € NABIN CHANDRA 

Матн v. DEBENDRA MUHUN 612 


- 8. 92, proviso (6)—Contract reduced to 
writing, construction of —Relation to existing facts — 
Pro-note and memorandum, simultaneous execution 
of — Agreement not to sue till defend mt succeeded in 
an action—Eatrinsic evidence, admissibility of, to 
prove unqualified liability. 

Where a contract has been reduced to the form 
of a document or documents, it mast be construed 
on a consideration of the documents themselves, 
with only such extrinsic evidence of circumstances 
as may be required to show the relation of the 
written language to existing facts. 

Defendant executed a pro-note to plaintiff for 
amounts received for ox enses of aa appeal to 
which he was a party respondent Simultaneously 
with the pro-note, defendant gave a memorandum 
to the plaintiff in which it was recited that the 
pro-note was executed іп consideration of plaintiff's 
Yorbearing to sus on it till he sucuceded in the 
appeal lt was admitted that all parties had great 
hopes of defendant's success in the appeal and that 
it was understood that pl intit was to be repaid 
opt of tho amount that defendant's adversary had 
deposited in Court as security for costs of the 
appeal: ; 

Held, that construing the documents in the light 
of the said eircumstances, plaintilf's linbility was 
unqualified and was not devendeat оп the result of 
the appeal. L B IBRAHIM боопАМ ARIFF v A. K. 
А. M. ОНЕТТҮ 597 
Ss. 92, proviso (6), 96—Interpretation of docu- 

ments. 3 

Tf the language of a document directly desoribes 
two sets of circumstances but cannot have been 
intended to apply to’ both, evidence may bə given 
to show to which set it is intended to apply. 

Whero there is a description of land in a con- 
veyance, lease or other document, such, description 
setting forth the boundaries and then specifying 
the quantity’, ib is considered ib be a mere false 
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description if there is an error in the quantity, 
andt-o land within the boundaries passes by the 
conveyauce or lease, whether it be less or moro 
than the quantity specified The description by 
boundaries overrides the description by name or 
outturn. U B Nea Оно т. Мі Sk Mr, U. B. R. (1916) 

7 








II, 110 
— — 8.96 7 
S lu2 33 
5. 14, ill. (b) -Accomplice, testimony of, 
corroboration of, how far necessary 851 


S I n—'Bezinning of tenancy,’ meaning of 
—New tenancy, applicability of law of estoppol to 
. 817 


—— —— Ss. 183, 1'4, id. (bM 157—АссотрИсе, 
testimony of, corroboration of, how far necessary — 
Corrobo:ation, previous statement, how far amounts 
to. 

Section 13: of the Evidence Act contains the rulo 
of law as regards tho value to be attached to the un- 
со roborated testimony of any accomplice, and sez- 
tion 114 Jl. b), is morely а rule of guidance to 
assist the ''ourts 

No hard and "ast rule can be laid down аз to 
where and to what extent an “accomplice” must bo 
corroborated. , Y 

Previous statements of an accomplice may amount 
to corroboration. P BARKAT ALI v. EMPEROR, 2 P R. 


1917 Cr; 18 Св L J. 24 851 
S 137—Cross-examination—Adverse party 

: 689 

—~— § 157 801 


EXOISE A "P XII or 1396), S 51—'No person,’ whe- 
ther singular includes plural—Joint possession of 
liquor, consequenres of 
Section 5 ofthe Excise Act prohibits the joint 

possession by several persons of more spirit or 

fermented liquor than may be sold retail to one 

person If two persons, having each bought 4 

quarts of liquor, put it together and carry it home; 

each of them is in contemplation of law ia possession 

of the whole. L В EMPEROR v. Nea Pyu, 8 L. B, 

R. 464 7 Og. L J. 476 156 


EXECUTIO Y or DECRER—Administration suit, exc- 
cation of decree іп, method of—Decree, amend- 
ment of 385 

— —— application for, adjournment of, on account 
of judgment-debtor’s objection 939 

Decree of toreign * оиті, trans er of, to British 

Court—Application for execution —Limitation —Lex 

fori. 

Suits and applicati ns must be brought within the 
period prescribed by the local law of the country 
within which the suit or the application is brought. 

Therefore an »pplication for execution of л dec ee 
of a foreign Court :ransferred by'that Court to a 
Court in British terri ory is barred hy time, if the 
application is not within the period prescribed by the 
law in British India though it is within time accord. 
ing to the law in the foreign territory. 

Per Shah, J —It is not for the ‘foreign Court to 
consider whether the execution in British India would 
bo time-barred; and the ordor for transmission by tho 
foreign‘ ourt cannot be trea-ed as an order for oxc- 
cution В ` ABIBHAI VAZIRBHAI v. DayABHAT AMULAKU, 
18 Bow. L. R. 481; 40 B. 594 369 
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— — Decree, interpretation of-—‘Assels that may 
be in the hands of the defendant,’ meaning of. 

A decree provided chat it shoull бз satistied out 
of tho assets that aay be in the hands of the 
defendant: 

deld, (Walsh, J., dubitante.) that the words 
‘may be’ must be taken to mean “шлу at any time 
be,” including assets acquired subsequent to the 
decree. 

Per Suuder Lal, J.- The decree is a decree in the 
terms of section 52, Civil Procedure Code. It is 
not a decree against specific property nor is it intend- 
ed to be limited to the assets in hand on the date 
of the decree. 

Per Walsh, J.— Ordinarily, the languago of а decree 
where specific property is indicated as being liable 
to discharge the decree сап be interpreted as 
speaking from the date of execution. And in the 
ordinary case, where the plaintiff has obtained a 
decreo against the personal representative of the 
estate of a deceased person, if he confines himself to 
obtaining a decree against the assets which are in 
the hands of the person, he cannot come in execution 
and attach property which came thereafter A 
COLLECTOR OF JAUNPUR V. CHAMPA Lar, 14 А.Т. J. 
899 901 
— Decree for money, eyecntion of—Attach- 

ment of non-transferable rary ti holding, validity 

of Objection by raiyat—Consent of landlord, 

effect of 803 


Instalments, default in payment of, effect 
` of —Deeree, option to execute— Decree-holder, posi- 
tion of— Limitation 978 





— Jurisdiction of Court passing decree, whe- 
ther can bo questioned by executing Court 10 


—— —— Powers of Registrar of Calcutta High con 
6 
——-— Transmission of decree by Court which 
passed it Attachment of properties by Court to 
which decree transmitted—Application for sale to 
Court which passed it Proper б ourt 682 
EXE ОТТО v SALE —Encunibrances notified without 
preliminary enquiry, eff: ct of—Sale of property sub- 
` ject: to liens Order passed in course of enquiry 
by executing Court as to hens on property attach- 


ed, whetherconclusive —Auction. purchaser, whether < 


entitled to qnestion validity of liens notified on 
propesty purchased by him  Estoppel Attach- 
ment of immoveable property, when complete— 


Alienation during attachment, when void— Notice . 
essontial— 


of attachment to judgment-debtor, 
Irregalarity— Decree-holder admitting alienation 


made during attachment, effect of 732 
FIRST REPORT to Police, whether safe guide to 
charge persons therein 130 


FOREIGN DECREE, execution of, in British India— 
` Applica ion for execution - -Limitation—Lex $5 
—-=, cêcak of, in British India—Executing 
Court, power of, to question validity of decree ~ 
Decree passed in absentem, offert of - Native State, 
decree of, whether foreign decree—Civil Proceduro 
Code (Act V of 1908), s. 44, O. XXI, rr. 6,7 305 


INDIAN CASES, 


"E1916. 


FOREST ACT (VII or 1878), Ss. 25 (b), 76 —Punjab 

kg pe Notificarions, No. 61, 26th January 1897, 

. 28, anl No. 427, 3rd October 1994, т. 1—" Bets 
fe to”, meaning of. 

A person is -aid to set бге toa thing’ if he puts 
$ match to 16 or sets 16 on fire directly, and not 
if it catches fire as an indirect consequence of his 
act. А 

The accused kindled a fire in his master's garden 
which spread to an unclassed forest, and thence to 
a reserved forest: 
` Held. that the acenused conid not be said to have 
set fire to cithor of the forests within the meaning 
of section 25 b of the Forest Act Р, Rao v. Ем- 
ревов, 40 P R. 12:6 Cr: 51 P. W R. 1916.08; л R. 
L. J. 48 138 
8.76 138 
FORFEITURE —Sale of portion of non-transferable 

occupancy holding, if causes I 719 
FRANCHISE, right in the nature of, whether can be 

acquired by adverse possession 725 
FRACD—Suit to set aside er pirte decree on ground 

of fraud Pa dim shim lady —Durden of зооЁ 596 





GENSRAL CLAUSES ACT X oz 1897, — Moveable 
property,’ whether includes debt 833 
GENERAL ROLES axo OtUNRS OF THE 
OALCUTTA HIGH COURT, R 45 (c 442 


GHAIWALI TENURE —Right of nomination of ghat- 
wil resting with Governmont —Rent decree—Exe- 


caution —Liability of tenure for sale 963 
GIFT. See HINDU Law; MUHAMMADAN Law. 
GOVERNMENT TENANTS (PUNJAB) ACT. See 


PUNJAB GOVERNMENT ‘Tenants ACT. 


GRANT, construction of Grant of land bounded by 
stream—River bed, right in—Agreement, сог struc- 
tion of. 

Where land is granted which is bounded by a 
stream, the grantee is entitled to the bed of the 
stream up to the middle point. š 

A grant is construed in favour of the grantee rather 
than of the grantor. 

An agreement for partition of lands bounded bya 
stream contained, ілге alia, this provision: “provided 
always that this division shall not interfere with any 
right commou to either side as aforesaid, such as the 
use of wells, tanks, water-co.rses and the like, whe- 
thor for drinking purposes, watering of cattle and 
irrigation" the  plaiutitf cliimed under the agree- 
meat all land which abutted a river on the south 
side and also the bed of the river up to tho middle 
ot the stream with the exclusive right of fishing in 
the river at these points: 

Held, that the reservation in the agreement was not 
a reservation oisher of the river or its.beds but of the 
use of wells, tau.s and water-coursos A POWELL v. 
POWELL, I$ A L J. 684 : $67 


` GUARDIAN AD LITEM, gross negligence of, Nhat 
81 


amounts to 


GUARDIANS AND .WARDS ACT (VIII or ho 
S 19, cl. «bv —" Father, meaning of —Father, whether 
includes father of illegitimate child —Guardian of 
person of illegitimate daughter — Fitness of guardian. 
‘the word "father" in clause (b of sectiow 19 of 

the Guardinns and Wards Act can ч apply і in tho 

case of achild born i in wedlock., I ; 


14 
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- GUARDIANS AND WARDS ACT—concld, 


A maternal aunt, who has nursed са minor girl from 
her infancy, is a preferablo guardian of the girl's 
person to her natural father who once repudiated her 
as his child and who has paid maintenance only 
because he was compelled to do so by tho Court. 
LB Ma Myo v. Maune Kyan, 9 Вов. L. Т, 205; 5 L. 
B. К. 415 64; 


— S. 81, cla. бо, (d', s. 45, sub-a (1), cl. (b)--- 
Guardian, appointment and removal of Procedure 
— Fine, when to be imposed. 


Хо persute should be appointed guardian of the 
person or property of an intant without some enquiry 
about his fitness f r the office. 

N. order for removal of a guardian should be 
made till the guardian has been apprised of the 
charges brought against him aud has been allowed a 
reasonable opportunity to explain and, if possible, 
to defend his conduct : 

Section 45. sub-section (1), clause 0) of the Guar- 
dians and Wards Act anthorises the Court to impose 
a fino on a guardian, oniy if the guardian fails to pay 
into Court, on a requisition uuder section 44 (di, the 
balance duo on the accounts exhibited by him’ in 
compliance with а requisition under section 34 (л) 
and not for failure to deposit moneys alleged generally 
to have been misappropriated. 

“here the -balanca due from a guardian on 
accounts exhibited under section 34 c) was Rs 86 
only, but the Court onthe report of an officer who 
oxamined the accounts ordered the guardian to 
bring into Court a larger sum alleged to have been 
in “his hands on behalf of the infant and, on his 
failure to do so, imposed.a fine upon the guardian 
under section 45 b) of the Guardiáus and Wards 
Act: 

Held, that, as the requisition to bring into Court 
was notin conforntity with section 34 (d), no fine 
could validly be imposed on the guardian for his 
failure to comply therewith. (€ JAGANNATH PANJA 
и. Манеѕп CHANDRA PAL 2c6 


— 8. 45 (1), cl. (5b)-- Fine, when to be imposed 
on guardian 


HINDU LAW-ADOPTION by widow Deed of 
adoption veatricting rights of adoptee —Simultane- 
ous gift deed to kinsman Attestation by adoptee — 
Acquiescence, effect of —Family arrangement Validi- 
ty of gift. ` 

* A Hindu widow executed iwo documents at the 
same timo, by one of which she adopted the st defend- 
unt who was of full age, and by the other, which was 
termed a Will, she devised certain property to her 
granddaughter, the plaintiff. "The properties speci- 
fied in the Will were excluded from the adoption 
deed and the Will was attested by tst defendant, his 
brother, a qualified Pleader who acted as Ist defend- 
ant’s legal adviserand by his father In a suit by 
plaintiff to recover property bequeathed to her from 
ist defendant’s alienees, it was contended for the 
latter that the widow had no power to make an 
absolute disposition to plaintiff; 

Held, that the two deeds, taken with the circum- 
s'ances attending their execution, constituted a family 
arrangement, and that the attestation of the Will by 
Ist defendant, who was an adult, and his acauiescence 
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in the arrangement precluded him from impeaching 
the bequest to plaintiff. В  Kasiminat RAMCHANDRA 
GHATGE v. Tatya GENG Pawar, 15 Bou. L. R. 740: 40 
B. 668 546 
. — AT TENATION-—Gift hy co-parccner of por- 
tion of his share to daughter, validity of 428 


— Legal necessity—Debt incurred (о 
pay up prior debt Prior debt not proved to eaist or 
. Jor legal necessity, effect of. 

A debt cannot be said to have been incurred for 
legal necessity, if it is taken tu pay up а prior debt, 
which in itself is not proved to have existed or to 
have been incurred for legal necessity О GANESHA 
v. NaGESHAR Влкизи SINGU, 8 О. L. J. 454 780 


- by twidoiw-— Legal necessity, proof uj 

— Recitals in documents, value of— Burden of proof-— 

Lapse of time, strict proof after—Attestation of docu- 

ment, effect of-—lstoppel— Consent —Custs. 

The burden of proving that а disposilion by a 
Hindu widow was lawful rests on the alienec. . 

Recitals in documents cannob by themselves be 
relied upon for the purpose of proving the assertions 
of fact which they contain, Under ordinary circum- 
stances and apart froin Statute, they can only be 
evidence as between the parties to tho conveyance 
and those who claim under them. 

if the deeds are challenged at the time or near Lho 
date of their execution, the recitals in them doserve 
but slight consideration and cannot be uccepted as 
proof of thefacts. But afterthe lapse of a long 
time from the execution of the documents and the 
disappearance of the parties who could have given 
relevant evidence, a recital consistent with the pro- 
bability and the circumstances of the case assumes 
greater importance and cannot lightly be set aside. 

“Actual proof of the necessity which justified a 
disposition by a widow is not essential to establish 
its validity. It is only necessary that a representa- 
tiou should have been made to the purchaser that 
such necessity existed and that he should have 
acted honestly and made proper enquiry to satisfy 
himself of its truth А recit.lin tho deed is clear 
evidence of the representation, and, if the circum- 
stances are such аз to justify a reasonable belief 
that an enquiry would have contirmed its truth, then 
when proof of actual enquiry has become impossible, 
tho secital, coupled with such circumstances, would 
be sufficient evidence to support the decd. 


Courts should not insist on practical proof of the 
financial condition of the esta с of a dead man after 
the lapse of sixty or seventy years 

Attestation of a document proves no more thau 
that the signature of an executing party has been 
att.ched to the document in tbe presence of a wit- 
ness 16 does not involve the witness in any 
knowledge of the contents of the deed nor affect 
him with notice of its provisions. and neither creates 
estoppel nor implies consent P € NANDA Lar v. 
JAG T KISHORE ÁcHARJYXA, 20 M. L. T. 3; 3 M L. 
J. 503. 1916 2 M. №, N. 3388: 4L W 456; IR Box. 
L. R. *68; 14 А L.J. 1103; 24 C. L J. 487; ) P. L. W. 
1 420 
by widow | Suit by daugHer's son for 
-possession Improvements effected by vendeos without! 

knowledge ar consent of plaintiff—Compensation—, 
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Erection of temple within compound of house, uhether 

improvement. 

Plaintiff, who alleged himself tobe the daughter'sson 
oftho lastmale owner, sued for possession of a certain 
house and compound, contending that the alienation, 
made by the latter’s widow in favour ofthe defendants 
was not for legal necessity and, consequently, void ав 
against him ‘The Will executed by the widow 5 
years before suit spoke of the plaintiff as "daughter's 
son by relationship" [tappeared that the defendants 
had built a temple in the compound andan upper 
storey to the house itself, had sunk a well und 
effected certain other repairs: 

Held, (1) “that the statement in the Wil was a 
very wei.hty pieco of ovidence in the plaintiff's 
favour and that under the circumstances the only 
reasonable inference was that he was the daughter's 
son of the last male owner by another wife; 

(2) that the sale, not having been made for legal 
necessity was nob valid ns against tho plaintiff 

(3, thab,as there was no ewdence to show that 
plaintiff knew of, or acquiesced in. the making of any 
of the so-called improvements and the defendauts 
had purchased from a widow whose estato they 
must have known to be of a limited nature, it was 
not unreasonable to hold that any improvements 
effected by them were dono at their own risk; 

+ that the erection of a temple in the com- 
pound could not be regarded as an improvement and 
the defendants were at most entitled to remove their 
materials: 

(5 that inasmuch as the other repairs were 
effected some !5 years before suit and the defendants 
had had during all these years the benefit of the pro- 
perty and tho repairs, the plaintiff could not be mado 
to pay the fallamount expended by the defendants 
P Maroy Mave Kibar Natu, 70 P. L. R. 1916 62 


—— GU + RDIANSHIP — Paternal and maternal 
relations — Paternal relations, disquali^ed, effect of — 
Paternal aunt, right of —Ciril Procedure Code (Асі 
Faf 908, O XII, rr 23, 25—Remand—Trial of 
certain issues —Proyer order. 


Under the Hindu Law, so long as there are 
competent paternal relatives in oxistence, the 
materual relatives of a girl have no authority 
togive her in marriage, but where the paternal 
relatives refuse to actor have disqualitied them- 
selves from acting the maternal relatives do 
acquire anthority to contract the marriage on behalf 
of the girl. 

A Hindu girl was living with ^er paternal uncle’s 
widow and another paternal uncle, bnt asa result 
of а compromise in а criminal ease she was mado 
ov rtoher maternal uncle who settled and fixed a dato 
for her marriage The paternal aunt. who was a 
party to the compromise, filed an application to be 
-appointed her guardian and obtained an injunction 
restraining the marriaee. Her application for 
guardianship was dismissed. The girl was given in 
marriage by the maternal uncle The maternal uncle 
в ed the paternal aunt for damages for wrongful 
issue of injunction. The Munsif tried all the issnes 
but one relating to damages and dismissed the suit. 
Tha District Judge remanded the case under Order 
XLI, rufe Vd: 
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Held, that under the circumstances the paternal 
aunt had no reasonable and probable cause for asking 
for an injunction, inssmuch as it was not open to 
the paternal relatives of the girl to say that the 
maternal uncle had no authority to act on the girl's 
behalf in this matter; ‘ 

that the lower Appellate Court ought to have 
remanded the case urder Order XLI, rule 75, and nos 


under Ordér XLI, rale 23, ofthe Civil Procedure 
Code, 1408. A KASTURI v. Panna Lar, 14 A.L, 1, 
754; 38 A. 520 245 





—JOINT FAMILY Head of family, if can 
represert other members іп suit against tyrespasser— 
Bengal Tenancy Асі (VIII of 1885), Manager, if can 
represent family in suits under, 

The head of a joint Hindu family ‘under the 
Mitakskara Law .represents the whole family ina suit 
fo possession against a trespasser, 

Quære —Whether tho manager ofa joint Hinda 
family can bring a suit representing the family 
under the Beng 1 Tenancy Act? PAT MUHAMMAD 
BADIQ v. KHEDAN lar, 1 P. T. J. 15% ` 197 
Morigage by father —Interest, high 

vate of —Redem ption—Court, power of, to vary rate— - 

Mo: tgagee, duty of, to justify rate of interest - Burden 

of proof 

Iu the case of a further charge created against his 
family property by a member of a joint Hindu 
family, the burden of proof is on the person in 
whose favour the further deeds of charge were 
executed to establish that satisfaction of -both the 
principal and interest due under the deeds was 
justified by the legal necessity of the family, and 
a Court поё only has a discretion but is under an 
obligation to vary tho табе ofinterest if it is not 
establ shed that t:e necessity of the family justified 
the rate charged 

Toa certain extent the fixing of the rate must 
remain within the Conrt’s discretion, but its 
decision on the point can be challenged in second 
appeal О SARABJIT Sineu т. GUR BAKHSH SINGH, 
8 O. L. J. 159 916 

— Morlgage— Karta, transfer by, not 
describing himself as such, for benefit of family, 

whether birds family—Minors joining karta «s 

eweculanis, effect of — Pleadin 5 ant proof, variance 

_ betiveen—Interest, post diem, whether allowable, 
- when not provided by deed a К 

Whero a party sets up separation ‘of a joint Hindu 
family, but it is found thas the family is joint, he 
is entitled, in second appeal, to argue his case 
by setting up the existence of the joint family, 

` А deed of transfer executed for the benefit of the 

family by the karta of a joint Hindu family, who 
was the only adult wale member of the family but 
who did not execute the deed explicitly im his 
capacity as karta, and two members of the family 
who wore not competent to enter into legal trans- 
actions on their behalf, binds tho joint family. 

A Oourt сап allow post diem interest even if it is 
not chargeable under the terms of the deed. О МАНА. 
DEO PRASAD v. Тткх1.3 O. L J. +99 ‹#5 
— o—— —— Mortgage, suit on—Necessary parties 

— Limitation, adding parties after, effect of— 

Managing member, suit by— Ploint, what shoukl 

slate 547 
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=} JOINT FAMILY- Properly acquired and 
thrown into common stock—Survivorship, 


Urder the Hindu Law property jointly acquired 
and thrown into the common. stock is subject to 
succession by survivorship, at least as botween parties 
who acquired the proper у. PAT GOBARDHAN Saga 
v, BULKOAN Manton, ! P. L. J. 195 263 


——Sale by father—Recital ‘as self. 
acquisition in sale.deed- Sait by son to exempt 
his share—Plea, alternative, of family benefit, 
whether ореп to purchaser 365 


- Separation—Revenue papers, widow's 
name entered in, effect о] — Gift by one of two family 
members in favour of other—Surrender, deed of — 
Alienation of ancestral property by father— Sons, suit 
by, to avoid alienation — Antecedent debt, what 
amounts to—Immorality of father—Proof, nature 


of. 


The mere entry in the revenue papers of ihe name 
of the widow of a deceased member of a joint Hindu 
family, on his death, in respect of a share of the 
family property, does uot establish separation of the 
family 
- A deed of gift executed by one of the two membars 
comprising a joint Hindu family in favour of the 
other, in respect of his sha-e of the property or 
even the entire property.. is inoperative, except as a 
surrender by the former of his entire interest in 
the family property infavour of the latter. 

Where a Hindu father alienates ancestral property 
in consideràtion of antecedent debts, the sons may 
Show that none of the debts mentioned in the 
conveyance  evidencing the alienation existed or 
that they were nob binding on them in the sense 
that they were under no pious obligation to pay 
the same, the debis being contracted for &n immoral 
purpose, and if they succeed in establishing either of 
those things, the alienation by the father cannot be 
upheld. 


Money taken by a Hindu father at the time of 
the alienation of the ancostral property or as pars 
and parcel of that transaction cannot bs regarded 
as an antecedent debt. 

Jn order to avoid a debt taken by a Hindu father 
on the ground of its having been incurred for 
immoral purposes, the sons must prove his immorality 

e as regards vhat particular debt, and evidence of his 
general bad character is insuficient, О  Ba&üTAWAR 
SINGH т. Ram SINGH, 3 О L. J. 259 














— Sons, liability of, for father’s debts— 
Sale by father— Award of son's shares on their claim 
for possession —Subsequent suit by vendee for refund 
of proportionate consideratisn, whether barred — Pious 
duty— Decree, form of —Civil Procedure Code (Act y, 
of 1908), s 57. | 
Defendants' father sold certain famil" property 

to plaintiff in discharge of a debt duc by him 
to the vendee Defendants bronght a suit far pos 
session. alleging that the sale was not binding on 
them The Court found that the sale wa good 
qua the father’s share and allotted to defendants 

-their Aj8th share as on partition. Plaintiff 

brought the present suit for recovery of 5/6th 
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of the consideration paid for the gale on the 
ground that defendants were under а pious obliga. 
tion to disvharge their father’s debt which was 
neither illegal nor immoral. The Court decreed 
the claim, making the assets of the father in de- 
fendants’ hands and their own joi t family properties 
liable for the devree: 


Held, 1) that, as all that was decided in the 
prior litigation was that 1/6th of the debt was wiped 
off by the sale, plaintiff was not precluded from 
litigating his right to a refund of tho consideration 
to the extent that the sale was held invalid: 

(2) thatthe decree making the ass ts of defend- 
ants’ father and their own joint properties liable 
was perfectly legitimate under s ction 52, Civil Pro- 
cedure Code, 


The rule that a decree debt against а father un. 
available to attach tho family property furnishes 
a fresh сапво of action against the sons, applies 
equally to an unliquidated claim for damages against ` 
the father, М Raman PANDITHAN v, SATHA Krouw- 
BAN, 81 M. L. Ј. 502; 20 M L. T. 322; 41, W. 366 

387 


—— JOINT FAMI! Y- Sons, liability of—Mort- 
gage by father to pay previous debt Higher rate of 
interest—- Necessity— Burden of proof— Practice. 


Ter Sunder Lal, J —W hen a Hiuda father borrows 
money æ a high rate of interest to jay off a 
previous debt carrying « lower rate of interest, 
and the creditor .snes the sons of the debtor, the 
creditor must show thatthere was legal necessity both 
for incurring the debt aud for paying the higher rate 
of interest. 


Per Walsh, J.—A high rate of interest is not in 
itself evidence of undue influence or fraud. Monoy- 
lenders who come to Court to enforce thoir 
contracts have the same right as any other citizens 
to have their contracts enforced according to law, and 
not accord ng to sentiment. A PADAM SINGH v. RAM 
Rur, 14 A. L J. 772 217 


— Trade started by manager, when 
family trade — Minor co-parcener, admission af, into 
partnership or trade, proof of--Joint family Hade, 
р exumption as to Partnership — Minor member, 
liability of Adjudication in insolvency—Contract 
Act (1X of 1872), ss 247, 248, applicability of. 
Per Abdur Rahim, Offf. C. J.—There із no 

gerieral presnmption of Hindu Law that a business 

carried on by the head of a Hindu family, although 
started by himself for the first time, is, without any- 
thing more being shown, the joint business of the 
family. In order that such a presumption may arise, 








` jt must be shown that other members, who are com- 


petent to judge for themselves by participating in 
the conduct of the business or its profits or bya 
long course of acquiescence, treated 16 as a husiness 
in which aJ] the co-parceners were interested. Tf 
the ndnlt members are she wn te have treated it as 
а joint concern of the family, itis sufficient to con- 
stitute the trade a joint family business so as to 
maké the infant members also sharers thercin. 

In cases where a family consists of two members 
only, one adult and the other a minor, there is 
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neither a presumption nor а rule of Hindu Law that 
n business started and carried ou by the former is 
ipso facto the joint business of the’ family. 

The use of family funds for the purposes of busi- 
ness with tho knowledge and concurrence of the 
other adult mombers would ordinarily bo strong evi- 
dence {Пав the business was joint. 

In-tho caso of a family whose ordinary occupa- 
iion is trado, much less proof thanin other cases 
will be required of the a option of a business as a 
joint family business by the members of the 
family. 

The acceptance by a minor member of a business 
as joint family business will not affect his rights 
and liabilities, as such an agroement is void and of 
no offect. 

Sections 247 and 218 of the Indiam Contract Act 
nre quite independent of tho principles of Hindu Law 
and are applicable to all members of a partnership, 
‘whether Hindus or nob, . 

Under section 247 of the Contract Act, the share 
of a minor admitted to the benefits of a business in 
the property acquired out of its proceeds is 
liable for the obligations arising in the course of 
the business, But the liability arises only when 
the business is shown to have yielded profits and the 
minor admitted to some share in them Under 
section 745, a minor who does not, on attainment 
of majority, repudiate the partuershiy is, unlike 
the rule of English Law, liable for debts contracted 
since he was admitted into the partnership and not 
since his attainment of majority. 

.: Before a minoms share can be made liable under 
section 248 ib must be shown by some definite act, 
as by allotment of a share or distribution of profits 
or something of an analogous character, when ho 
was admitted to the benefits of the partnership. 

The mere fact that a minor «as seated by the 
iron sufe of his father while the latter was carrying 
on business, took delivery of goorls with his father’s 
.gumashtas, signed in the customers’ books aud looked 
after the accounts, is not sufficient to show that he 
was admitted to his father’s business 

Even under Hindu Law, the minor, assuming . it 
proved that he was admitted to his father’s business, 
will not be personally liable, but only his share in the 
property acquired out of the procéeds of the trade or 
iu the ancestral property would be liable for the 
debts of the family. Но cannot, therefo o, оп 
atininine majority, be adjudicated ‘insolvent for the 
debts of the firm. 

Per Ph lips, J (dissenting\.—The provisions of the 
Indian Contract Act must, no doubt, be read together 
with the provisions of Hindu Law, for the co- 
parcenary of а joint Hindu family is of such a nature 
that it must modify to a certain extent some of the 
provisions of tho Indian Contract Actin regard to 
partnership, but these provisions should be applied, 
sofaras they are consistent with Hindu Law, toa 
partnerships constituted by a joint family business. 

Where there is а nucleus of ancestral property for 
a Hindu family, the presumption is thar 9 her pro- 
perty that comes into the hands of the manager 
of the family is also joint property and ria он baste 
ness carried on by the manager is joint fami y basi- 


Hess, although there is no evidence that the trace: 
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was ancestral in the sense that it was handed down 
hy his ancestors. 

Whether a trade is ancestral, ie, descended from 
a grandfather ог а great- -grandfather, or whether it 
із а joint family trade started by tho father or the 
manager, the minor member's share of tho busi- 
ness is liable for the debts incurred therein. 

‘The question, whether any particular member, 
including a minor, is liable personally as а partner 
must depend on the facts of each «ase. р 

A minor who was assisting his father in hig busi- 
ness, who sat by his iron safe, took delivery of goods. 
and managed the accounts mu-t be considered to ber 
partner and is personally liable under section 24« of 
tho Contract Act on attaining majority for 
all obligations incurred since he became a partner, 
if he failed to give public notice of his ropadiation 
of the partnership. He can be adjudicated an in- 
solvent for the debts of the finm M PALANI PPA 
CHETTY v. OFFICIAL ASSIGNEE OF Mapras, 20 М L Т. 
566 787 


JOINT FAMILY Widow — Mainte ‘nance, 
widow's right to — Scale of maintenance, hoii: to be 
determined 
Obiter dictum.—In fixine the amount of Ааваа 

fora Hindu widow provision mus Бе made for her 
reasonable wants, namely for the purpose of charities 
and the discharge of religious obligations, in addition 
to а reasonable provision for her food, raiment, and 
lodging, having regard to the amount of the estate 
which is liable for her maintenance, her position in 
life, and the circumstances of th family P Kxwamr 
v. CHANDU Lan, 123 P. R. 19.6 983 


— Will—Pirm started by minor brothers 
—Execution of hundi by one brother on attaining 
majority—Minor br other, Liability of. H 
A Hindu father executed a Will, by which he 

directed his three sons to live jointly and in case of 

disagreement the eldest was to give to his two 
minor brothe s Rs >b) each per month for their 

support and on their attaining majority Rs. :0,000 

in cash and some landed property. The eldest son 

paid over #в 20,00) and the praperty mentioned 
in the Will to his younger brothers while they 

were still minors. he minor brot;ers started a 

firm and one of these on attaining m jority executed 

a hundi on behalf of the firm Oni a suit dn tife hundi 

after the other brother had attained majority: 





- Held, that the liability having been incurred while 
the other brother was a minor, he was not liable, 
А Нав BILAS v SHANKAR LAL, 14 A. L. J, 5:1; 402 


MAYUKHA . 539 


_ MITAKSHARA—Mayukha-- Predominant aw: 
thority in Mahad, District Kolaba. ў 
fhe Mitakshara, and not the Vyavahara Mayukha, 

is, upon a point of disputed succession, the predomi. 

nant authority in the town of Mahad in the Kolaba 

District B NaEHaAR DaMoDAR  VaiDYA v Brav 

Mo BIWAt 03и, ~ BOM L H. 4h 40 B "201. 5380: 


ARTIILOS — Wavriage et е s's, anticioatory 
2px sisan fr — car алде erpenses tnewr ed afier purti- 
tion suit but before decree, whom to be credited: to— 
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Gift by со-ратсепег of portion 

laughter, validity of. . 

There is no ground for the assumption that, 
marriage being obligntory among Hindus, anticipatory 
provision must necessarily be made for the marriage 
expenses of a co-parcener at partition, 

All that is enjoined inthe Hindu texts is that the 
uninitiated or unmarried member has a right to 
acquire funds from his brethren when they aro 
required, that is, when and if the expenditure is about 
to be incurred. 

Expenses incurred for the marriage of a co-parce- 
ner after the institition of a partition suit but before 
decree should be credited to him in the account to b 
taken in the suit. š 

A gift by a Hindu co-parcener to his daughter, 
who was taking care of him in his old age, 
of some  immoveablo property which was 
not large having regard to his share in all the 
joint properties, which was not questioned by 
his son during his life time, cannot be impeached 
by the son or grandson after his death. M Nara- 
YANA ANNAVI 0. AMALINGA ANNAVI, 30 M 587 428 
— -- PARTITION, power of father to effect, without 

sons’ consent—Provision for charity, validity of 

A father is vested under the Hindu Law with 
power to effect a partition of ancestral property 
without the consent of the sons, and he can, in such 
partition, make provision of a reasonable character 
for the conduct-of charities in accordance with the 
practice of the family for a long time past. 

Hindu Text-writers on the subject reviewed. M 
MURUGAYYA v. PALANIYANDI, 31 +i, L. J. 147; ( 916^ 2 
M. W. N. 286 ` 507 

.— — PARTNERSHIP -Acknowledgment by io- 

solvent partner, effect of 389 

-— SUCCESSION Mitakshara as interpreted in 

Western India—Female heirs, position of —Father’s 

sister, whether excludes maternal grandfather. 

The doctrine · f the Mitakshara that a fe vale heir 
cannot succeed unless supported by special texts 
is ign red in practice im Western India, when, in obe- 
dience to onstom, a female is declared an heir. 

According to the Hindn Law, as interpreted and 
followed in Western India the father’s isteris an 
heir, and being connocted through tho father is 
preferred to those connected through the mother, 
including the maternal grandfather. N Марно т. 
Јехкт, 12 N. L. R, 148 514 


WIDOW—Alienation—Legal necessity Bur- 
den of proof— Presumption from lapse of time—P» oof 
that expenses could not be met from income — Payment 
of full price, whether justifies sale, ' 


of his share to 





— 





It is for the transferee from a Hindu widow to- 


establish either that there was legal necessity in 
fact for the borrowings. or that from sufficient 
enquires made he honestly believed that there was 
such necessity. Lapse of time does not effect such 
a matter except in sofaras it might give rise to a 
presumption arising from the scanty proof offered, 

It is not sufficient to establish that there were 
litigations and expenses -must havo been incurred. 
Tt must be shown that the expenses could nos have 
been met from the income of the estate, that they 
Yere reasonable, and what they were, 
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If there be no legal necessity, the fact that the 
full price was paid, does not justify a sale hy a 
Hindu widow PC Ravayesuwar PRASAD SING 
v. CHANDI Prasaxp Srxait, 43 О, 417 499 


— — WIDOW, sale by—Alienation, validity of ~ 
Legal necessity, bulk of consideration-money fur. 
Consideration-money, small portion of, not nerou nted 
for— Reversioners, position of. 


The main principle as to alienations by Hinda 
widows is that where partial legal necessity is proved 
the revorsioner can claim possession on payment of 
the »mount paid for legal necessity. I 

Where, however, almost the whole of the considera- 
tion-money is proved to be paid for legal necessity, 
and only a small amount remains tobe unaccounted 
for, the alienation holds good aud should not be set 
aside at the instance of the reversioners. O Buxivap 
HUSAIN v, MATA DIN SINGH, 3 0. L. J. 8:8; 190. C 
122 57 


А Suit by reversioner to recover property 
after death of widow—Limitation— Widow, rights of. 
Where property is joint and ancestral, the mere 


registration of a widow's name after her husband's 
death and sote possession by her is not sutticient proof, 


inthe absence of any evidence of actual partition, 
that the property had been divided. О BISHESHAR 
Davan +. Tina Lar, 19 O C. 221 941 





- Surrender by widow of her life-estate, when. 
operative—Consent of next veversioners, how far neces. 
sary— Surrender, effect of— Consent of kindred, evi. 
dentiary value of. 


One N dicd leaving him surviving his two widows P 
and S and а daughter Г by P. T had an 
only son L who predeceased her by a few months, 
The two widows succeedea to the propertv of their 
husband aud were in possession for a considerable 
time till 1864 when they relinquished their interests 
in favour uf L, the younger widow S consenting to it 
on receiving a certain portion of the property in 
lien of her widow's estate in the half L remained 
in possession and enjoyment under therelinquishment 
but his mother Т, who was the immediate revorsionor, 
was поі а party to this transaction. On the other 
hand, the only action which sho took wns inconsiz. 
tent with tho compromise effected between tho two 
widows. Оп the death of L his sons succeeded to 
the property, but the reversioners of N bronght a 
suit for the rocovery thereof: kaa 

Held, (1 that tho rolinquishment in favour of L 
did not satisfy the requirements of law, because 
іс was not intended-to be a surrender of the whole 
estate and becanse his mother F, the nearest rover. 
sionary heir, did not consent at the time; 

(21: that it could not, therefore, be roga: ded cither 
as а surrender by the widows of their interesi so ns 
to ncoelerato the succession or as an alienation made 
with the consent of the next reversioners and that 
therefore, the defendants had no right to the pro. 
perty and the plaintiffs were entitled to succeed; 

(3) that there could be no question of estoppel, 
asthe revorsionors who sued were not related to 
the fewale reversioner who consented to the 
alienation. | 
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Per Abdur Rahim,.J.—4 Hindu widow may 
surrender her entire estato to the next reversionnr, 
but the surrender to be valid must be in favour 
of the next heir, ot erwise thero can bo no question 
of accelerating the succession. 

The consent of substantially tho whoo body 
of reversioners is in itself sufficient, apart from legal 
necessity, 'о validate an alienation, even though such 
consent is given after the transaction and on receipt 
of consideration. 

Per Srinivasa Aiyangar, J—In a real casa of 
surrender there is not a transfer or even 4 release 
of property by one to another, but only an extinction 
of the proprietary right of the female heir, the next 
heir after her succeeding to the property under the 
law of succession. If the inter st in a particular 
property is divided between two persons as a life- 
tenant and a remnainderman, it is possible by the 
velinquishment of the life-estate to enlargo the pre- 
existing estate of the other 

It is n t the alienation by the widow which 
passes the absolnte title, but itis the surrender by 
the widow and vest'ng of the property іп the next 
reversioner, and finally an alienation by him that 
passes the abso'ute estate. Unless, the transaction is 
of such a character that no benetit at allis de ived 
or reserved by the widow xcept p ssibly a provision 
for maintenance, it cannot pass anythiug more 
than a widow’s estate. 

The consent of the kindred iv only a piece of 
evidence and where evidence «f actual necessityis 
lost by lapse of tim , it may be valuable evidenco M 
MULUGU Korayya v. Mupicoxna CHANDRAMOWLETI 
SASTRI, 10 M. L. T 147; 4L W. 145 ( 916, 2 M. W. 
N. 187; 3L.M L. J. 406 407 


— WILL, construction of —Aulad, meaning of — 
Bequest to daughter with remainder to thit daughter's 
dughter, effect of —Hstute laken —Gift by Hindu donor, 
limits of. 





Primarily the word aulad includes female, as well 
as male descendants, unless it is used in a limited 
Sense 

‘If a Hindu donor wishes to confer an estate of 
inheritance it must be such a one as is known to 
the Hindu Law, aad а dsfeasince by way of u gift 
over must ‘ba in favour of som:body ia existeave 
at the time of the gift. 

A baqusst бо в dyighbar with гә п мп lar to that 
daughter's daughter does not create ап estate unknown 
to the Hindu Law, and is not void. 

Where a Hindu made a bequest of his immoveable 
property to his three daughters in the following 
terms:— í z i 

“The above three daughters and their descendants 
shall be owners of the property in equal sharos ..... 
all the three daughters and their descendants shall 
be absolute proprietors thereof in equal shares; 

Held, that the estate vested inthe daughters on 
their father's death. P Kartu Mab v Онунхр, 
97 P. L. R. 1916 . 222 


Construction ~ Properties left for charity 
—Surplus income secured to fa ily Grant, whe- 
ther personal or dedication to charity— Alienation, 
prohibition as to, effect of — Presumption in cases of 
charitable bequests by Hindu tostators 782 
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HIREƏ— Cunversion— Damages. 


Where boats are hired out for a specific period 
and are not returned, thanzu demand is mide after 
that period, the prapa r»medr is to sua for damages 
for wrongful conversion of rho boats at that date, 
and no hire ace: uing after such date can be claim з. 
LB Maune Ba булу v. Hexe Sexe & Co. 276 


IMPROVEMENTS. See HINDU Law. 


INAM —Darimila inams in a zemindwi—Inam grant. 
ed subsequent to Permanent Sett'ement —Zemindari 
resumed afier -E02 aud re-granted in 1836 on same 
peishcush —Lakheraj lands, exclusion of, in re-grant 
—Gorernment, if can resume inam—--Enfranchise- 
ment, : 

Darimila inams or inams granted subsequent to the 

Permanent Settement are not resumable by 

Government. 


Lakheraj lands are lands exempt from the payment, 
of public revenue. 


Where a zemindari in which the suit inam was 
situated was resumed after the Permanent, Sottle. 
ment and re-granted to the zemindar subsequently 
iu 1435 оп the same peisheush, and there was 
no hing to show that the inam consisted only of 
lakheraj lands, which alone under the terms of the 
sunnad granted in 1586 were excluded from the assets 
of the zemindari: 


Held, that the enfranchisement of the inam by 
the Government was ultra vires and not binding on 
the zemindar. M VALLURI NARASIMHA Rao v. SEC- 





RETARY OF State, 3 L. W 573 219 
estate, incidents and devolution of Partition 
518 


— Grant, evidence of - Entry in Inam Registers 
showing dedication to god —Leases granted in deity's ` 
name—Presumption—Application of income, absence 
of usageas to—Archakas, claim of, to proprietary 
right —Misappropriation of income by archakas 
whether evid inc? of usage—Schem2- Civil Procedu-e 
Code Act V of 190%), s. 92. 

Jn a suit brought for the settlement of a scheme 
in regard to a temple and its properties, the defand- 
ants claimed proprietary right to the latter as 
arc^akns. ‘The Inam Register. which was complied 
from the statements mad by the predecessors-in- 
title of the defendants, showel that the properties 
wer: dedicated to the temple deity. 4 lease’ granted 
by the defendants’ predecessor stated in terms that 
5e lands belonged to the deity. There was по 
evidence of any usage as to the application of the 
income of the lands, except that for а few years the 
defendants had been misappropriating it. The 
defendənts did not set up any prescriptive right: i 


Held, (1) that the properties were granted to the 
gol and were not a service inam burdened with an 
obligation to perform the duties of archakas and, 
sulject to that duty, capable of baneticial enjoyment 
by them: 


(21 that misappropriation of income by the 
arckakas fora few years before suit was only evi- 
депс- of а breach of trust and not of any usage 
regarding the application of income. ' 


Scheme framed. М DEERI NARASIMHACHARYULU 
v. CHaLasani SUBBAYYA, 81 M. L. J. 202 270 


\ . 
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INJUNCTION, suit for, on allegation of ownership 
site in dispute Failure to establish title, effect 
о 55 


—, suit for - Foreign judgment, effect of 710 


~ —Trade and property marks, infringement of— 
Test. 


The proper test in granting an injunction to restrain 
colourable imitations of trade marks is whether the 
get-up of the defendant's goods is likely to deceive 
a purchaser who is acquainted with the plaintiffs’ 
get-up, but -trusts to his memory. It is to be 
assumed that the purchaser will look fairly at tho 
goods without distinguishing features being con- 
cealed and the Court must also have regard to the 
class of purchasers by whom the goods would norm- 
ally be bought. i 


Some similarity in parts of the get-up is not 
sufficient for the grant of an injunction. 


The test is whether an ordinary purchaser 
„purchasing with ordinary caution is likely to be 
‘misled, that ix to say, whether there is a reasonable 
probability of deception. 


A Court will not strain its jurisdiction to protect 
fools and idiots, on the other hand it will not require 
such minuteness of imitation ns to deceive persons 
of unusual sagacity and information 


Where fraudulent motive is rehed upon, it should 
be clearly alleged aud pleaded L B BYRAMJEE Co. 
WASJEE v, VERA SOMABHAI - OTIBHAI 965 


INTEREST, post diem, whether allowable, when not 
provided by deed. 685 


INTERLOCUTORY ORDER—Final decree appeal- 
able-—Rev sion, whether competent 87 


INTERPRETATION or STATUTES—Bengal Ten- 
ancy Act, s 5 cl. (5) —Retrospective effect 884 


— — (Calculta Improvement Act (V B C of ^9 1). 

An Act of the Legislature should never be inter- 
preted on the assumption that the Legislature has 
indirectly accomplished what it did not venture to 
undertake openly and directly ‘from fear of public 
clamour and criticism:. This principle applies with 
special force to an Act which confers ona Corporation 
extensive powers of interferenco with privato rights; 
tho extent of the powers of such interference mu-t ba 
assumed to have bsen explicitly and accurately 
dotined in the Act and it cannot ba held that wider 
power than what appear on the face of tho Act 
have beon conferred in disguise npon the Corporation. 
C TRUSTEES FOR THE. IMPROVEMENT OF VALCUITA v. 
Ouanura Kavita GHosit, 24 U. L. J. 216, 21 €. w N. 





:8 749 
G Fiscal enactments 125 
~ —U. P. Municipalities Act 877 
J9INT FAMILY. See Hixpu Law. 

Jy NGMENT or APPELLATE COURT, contents 
of—Oonsideration of evidence on record Disposal 
of all grounds of appeal 6 
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JURISDICTION—-Civil Court versus Collector. 

The jurisdiction of Vivil Courts, of it is to be with- 
drawn, must be withdrawn by clear words and not by 
doubtfall inferences В Raosr ГАКІВА v. DAGDU Hax- 
MATA MAHAR, 8 Bom. 1, В. 774; 40 B. 23 562 
— of Civil t ourts -Suit for declaration of 
status as under.proprie or—Civil Courts, juris- 
diction of 623 
— of Civil and Revenue QCourts—Doclara- 

tion, snit for, in ' ivil Court. that defendant not a 

permanent lesee — Documents of title, decision on 

genuineness of Finding against defendant—Es- 
toppel.— Decrec, construction of 
—  — of Civil and Revenue Courts Declaration, 

Suit for—Tenancy, c ass of, decision as lo. 

Obiter dictum —A suit cannot be brought in a Civil 
Court for a declaration of the class of tenancy in a 
case in which the relationship of landlord and tenant 
is not disputed О РВ В Mun MMAD ABUL HASAN 











Кнах v Raw Autar, > O. L. J 767 01 
— of Civil and Revenuo Conrts—Wjectinent 
664 


— — — Land Acquisition Court, whether can deter- 
mine title to land | 184 

——— — Small Cause suit— Bengal Tenancy Act (ГП 
of 18835, Oh. X Ili — Katinri dues, suit for. 

A suit to recover: k:tiari duos, being a profession 
tax, is a suit for money and covnizable by a 
Small Cause Court, and із not to be con. 
founded with a suit for agricultural rent onder the 
Bengal Tenancy Act. PAT RAMESHWAR SINGIT v, 
BIKAN MANIN ; 6.0 


—, usurpation of— Court illegally scouring 
control of fund— Order of payment, effect of 457 
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—— Ss 11, 17, 81 2) Compensation, apportion- 
ment of, by Special Collector — Payment to some claim- 
"ants —R ference by Collector at instance of other 
claimant—Jurisdicti n of Tribunal of Appeal to en- 
isrtain reference— Declaration of claimant's right to 
larger sum—Suit for refund— Award, whether binding 
on claimenls—Notice, reasonable—City of Bombay 

Improrement Trust Act IV of 1898), в, 48 (11), 

Plaintiff was'the owuer of a piece of land which 
had been leased to the predecessor-iu-title of the 
defendant, and a part of which was acquired by the 
City of Bombay Improvement ‘Trust Plaintiff 
took no part in the inquiry before the Special Collector, 
and the amount of compensation was apportioned 
between different persons among whom wera the 
plaintiff aud his mortgagee. The other claimants 
got payment of the amounts awarded to them, but 
the plamtiff, being dissatisfied with tho apportion- 
ment, desired the t'ollector to make a reference to the 
‘lribunal of Appeal under section 18 of the Land 
Acquisition Act. Tho result was that plaintif was 
declared entitled to a certain sum fr m tho defend- 
ant out of the moneys pid to the latter, bat the 
Tribunal held that it had no power to order the 
defendant to pay Шо sum to the plaintiff. The 
latter filed the present suit to recover the amount 
to which he was declared entitled: 

Held, \1' that plaintiff, by not adducing any 
evidenco before the Collector, and by his mortgageo 
accepting the sum awarded to him, did not by impli- 
cition accept the award; 








RI 
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(2, that plaintiff had sufliciently complied with 
the conditions of section ІН of the Land Acquisition 
Act as regards & requisition to ihe Collector asking 
him to make a reference to the Tribunal of Appeal; 

18) that deposit of the moneys in Court was not 
а condition precedent to the making ofthe reference 
by the Collector and tho Tribunal of Appeal had 
jurisdiction to entertain tho roference; 

(4 that the suit was not premature’ because 
plaintiff did not avail himself of the right of appeal 
given to him under section 45 (11, of the City of 
Bombay Improvement Trust Act. 

"ths Vollector’s award under the land Acquisition 
Act is only a tender, binding on the acquiriug party, 
and the claimants -re not bound to acceps it. 


No time is fixed under tho provisions of the Land 
Acquisition Act within which moneys awarded by the 
Collector can be paid out, but it is incumbent on the 
Collecter, unless the parties consent to the payment 
unt to give a reasonable notice to the parties, bearing 
iu mind the provisions of section но ::) а) of the 
Ach B бахса Das c, H л ATI МАномкр, 18 Bom, 
Ti. В. 826 433 


= — $8.18 43% 


-———— S 1R—Collector’s action, whether ju icial— 
Revision — Application for reference to Court, contents 
ef. 5 

А Collector making a reference, or refusing to 
make a reference, is acting judicially and, therefore, 
his proccedings are subject to revision by tho High 
Court. 

When an owner says, “[ object to the award of 
the Collector and I wish a reference to be made to 
the Court,” and then adds in connection with one 
item of the property that the compensation paid 
for ihe different classes of land is very low and 
also adds in connection with another itom of tho 
property that the compensation for the. wells and 
other buildings is too low, he does give grounds for 
the referenco. P  SEORETARY OF STATE v. JIWAN 


Bagnsr, 67 P B. 1916; 180 P. W. R. 1916 213. 





—- Ss. 18,19 “Reference,” meaning and scope 
of ~ Submission of applicant's statement without re- 
quisition for adjudication of. claim, whether reference 
—Revi-ion by High Court — Jurisdiction—Mandamus 
— Criminal Procedure ' ode Act V of 1 9 j), s. A3g—- 
Specific Relief Act Ief 15877 ,s 45 ч 
Proceedings under the Land Acquisition Act, 

until the ma ter comes before the Land Acquisition 

Judge, are only administrative and not judicial pro- 

ceedings. 


A Land Acquisition Collector is not a Court and 
he is not subordinate to the High tourt within the 
meaning of soction 115 of the Code of Civil Proce- 
dure. His order, therefore, cannot bo interfered 
with by the High Court by way of revision. 


Where a Land Acquisition Collector merely forwards 
to the Judge a statement of a claim preferied under 
section Is of Act І of 1894, with an expression of 
opinion that the claimant is not interested in the 
enquiry. he cannot be said to refer tho ca-e within the 
meaning of section 19 of the Act, 
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The proper remedy of the porson aggrieved by 
such a proceeding is not to invoke the power of tho 
High Court in revision, under section 439, Criminal 
Procedure Code, but :o apply, under section 45 of 
the specific Relief Act, for a writ of mandamus to - 
enforce the reference. ' 

Tho Land Acquisiticn Officer, Madras, having given 
notice that the Government wanted to acquire tho 
building occupied by the National Bank of Indi: which 
they had agreed to sell to Messrs Best & Co, both of 
them put in statements of their claims. һа officer 
dealt with the application made by the National Bank 
at length and referred it to tho Judge. As regards the 
claim of Best & Co., he simply forwarded it to tho 
Land Acquisition Judge with his opinion that, as they 
had not obtained a conveyance of the property, they 
were not interested in the enquiry. Messrs Best & 
Co then moved the High Court for a writ of 
mandamus under section 45 of the Specifiv Relief Act, 
to direct the Land Acquisition Officer to refer their 
case to the Land Acquisition Judge: H 


He'd, that there was no reference of the case of 
Best & Co., within the meaning of section 9 of the 
Land Acquisition Act, and that Messrs Best & Co. 
were entitled to apply to the High Court fora writ 
of mandamus to compel the officer to mako the 


reference Mi Messrs BesT &! 0., Ттр. v. DEPUTY 
COLLECTOR, MaDnas, 20 M. L. Т. 335; (19:0) 2 M. W. 
N. 348; 4 L, W. еб 621. 
„шшш v _ 621 
~- —S.31 (2) š 433 
LAND ACQUISITION COURT —Jurisdiction to 
determine title to land 184 


LAMBARDAR, power of, to grant leases—Banjar lead, 
lease of, by Jambardar, whether valid—Lessec, posi- 
tion of, who has spent money on reclaimiag lant. 

As uw rule a lambardar cannot give out banjar land 
without tho consent of the whole proprietary body. 
But where a lease does not injuriously affect the 
interests of the villagers or of the proprietary body, 
and ist: the interests of both, and there has been 
no fraud or bad faith «n the part of thel mbardar, 
the tcr s ofthe lease not being unfair, it will not 
be set aside at the instance of a co-sharer who has 
stood by and allowed the lessees to spend a large 
sum in reclaiming the land and making ic fic for 
cultivation. M 


It would be unfair to view a new tenancy 
created of this nature in the same light as one 
where the grant serio sly curtails tbe villugers' 
right of grazing and mistar; or where the lease has 
been: granted notin the interests of the proprietary 
body but is prejudicialto them. 1 he lamba dur’s power 
to act on behalf of the whole body of lundlords, in 
relation to an act obviously done in their interests, 
must be treated very differently to one done with 
the intention of his own ultimate gain or to ono 
tinged with fraud. М  KEDARNATH v. MAROTI, 2 N. 
L R. 180 k $44, 


rr See MADRAS ESTATES LAND ACT, 8. 
(5). A i 


i 


Yol. XXXV1] 


LANDLORD акр TENANT—Adverse possession— 
Declaration of permanent tenancy, prayer for— 
. Decree declaring non-transferable occupancy right, 
legality of ~Discretion of Court . 11 


waman — Decree for money, execution of —Attachinent 
of non-transferable raiyati holding, validity of —Ob- 
jection by raiyat—Consent of landlord, effect of. 
_ in the case of а non-transferable occupancy hold- 
ing, as the raiyat cannot confer a title upon the 
purchaser without the consent of the landlord, so 
the landlord alone by his own act and without 
the concurrence of the raiyat cannot create a title 
in the purchaser. The two must concur in order 
that the transfer may be valid. 


Consequently, a holding or any part of it cannot 
be sold in execution of a money-decree if the 
raiyat objects to the sale, even if the landlords 
givo their consent to sucha sale to the decree- 
older. 


But this principle does not apply toa sale held 
in execution of a decree founded on a mortgage or 
charge voluntarily made by the raiyat, in which case 
the transfer though involuntary is operative against 
the raiyat, C NABAYANI v. NABIN UHANDRA CHOW- 
DHARI 803 





—Ejectinent, action in — Denial of landlord's title 
—kEstoppel— Evidence Act (І of 1872), з. 116—'Be- 
ginning of tenancy, meaning of —New tenancy, appli- 
cability of law of estoppel to-- Transfer of Property 
Act (IV of 1882), s. 111. 

Per Seshagiri Atyar and Phillips, JJ. (Abdur Rahim, 
Ofg. C. J.  dissenting)—AÀ. tenant who has 
executed a lease but has not been let into posses- 
sion by the lessor, is estopped from denying his land- 
lord's title in the absence of proof that he executed 
the lease in ignorance of the defect in his lessor's 
title or that his execution of the lease was procured 
by fraud, misreprcsentation or coercion. 


Per Abdur Rahim, Offg. C. J. (dissentiente)—The 
landlord whose title the tenant is estopped from deny- 
ing is only the person from whom the tenant 
derived his tenancy and not his predecessor-in-title. 


The estoppel enunciated in section 116 of the Evi- , 


dence Act is absolute, the words ‘at the beginning 
of the tenancy’ not referring to the commencement 
of the particular lease or contract between the tenant 
and, the landlord, but to the beginning of the 
occupation of the land by the tenant or by the 
person through whom he claims. 


A tenant who -was let into possession is 
estopped from denying a landlord’s title. A tenant 
who was not let into possession by the person seek- 
ing to eject him is mot estopped from denying the 
plaintiff's title: he may show that the title is in some 
third person or in himself. But the execution of a 
lease. or payment of rent by the defendant is a 
prima facie proof of the plaintiff's title, which a 
Court dealing with the evidence will ordinarily 
treat as conclusive in his favour unless the fact is 
sufficiently explained. In most cases of this nature 
the presumption in favour of the plaintiff can only 
be displaced by the defendant showing that the 
attornment was made by him in ignorance of the 
plaintiff's title or was induced by fraud misre- 
presentation or coercion. ` i 


GENERAL INDEX, 


1065. 


LANDLORD лхо TENANT-—contd, 


Per Seshagirt Aiyar, J.—Prima facie section 116 of 
the Evidence Act applies to tenants who have been let 
into possession as well as to those who have ac- 
knowledged the landlord by executing n deed, by 
paying rent or otherwiso, The words “at the begin- 
ning of the tenancy” do not spell that only persons 
let iuto possession are within their connotation. 
There must bea beginning of the tenancy in all 
cases where the relationship of landlord and 
tenant can be predicated. There js no reason for 
narrowing this to tenants to whom first possession 
is given. Therefore, the estoppel of the tenant 
under section 116 is not confined to cases where 
possession was originally obtained from the landlord 
but extends to all cases of tenancy. 

The rule of law enunciated іп the Chapter 
on Estoppel in the Indian Evidence Act is subject 
tothe general proposition that it would not avail 
against any Statute. Therefore, if the estoppel plead- 
ed can be proved to contravene the law of con- 
tracts, the estoppel will not be given effect to. The 
contract of tenancy can be avoided if іс is subject 
to any of the infirmities which the Indian Contract 
Act has enumerated in Sections 18 to 20 of the Act,, 
except in cases where tenants have been let into 
possession, where they must surrender before dis- 
puting the title of the persons who put them in 


. possession. 


All rules of estoppel are rules of ovidence, and the 
fact that in the case of ordinary contracts of 
tenancy, the tenant is allowed more scope to im- 
peach the relationship is no ground for saying that 
on the question of the disproof of title, there is no 
estoppel. 

Per Phillips, J.- The question whether a tenancy 
begins at a certain time depends upon whether there 
was any agreement between the tenant and the land- 
lord which constituted a new tenancy. Where the 
tenant, who was already in possession, attorns to a 
new landlord and executes a leasc-differing in terms 
from the previous one, the attornment is the 
beginning of w new tenancy. Where, however, a 
tenant continues to hold on tho strength of a sub. 
sisting lease and, on the death of the original 
landlord, continues the payment of rent to his succes- 
sor without any specific agreement with the new land. 
lord, it cannot be said that a new tenancy has 
arisen. 


The payment of rent is, no doubt, evidence of 
the plaintiff'8E title as landlord but is not itself 
sufficient tocreate a new tenanoy. The question 
to be decided in such circumstances under section 
116 ofthe Evidence Actis notso much whether a 
tenant has been let mto possession or not, but 
whether a new tenancy has arisen, If it is proved 
that thore was s new tenancy, the tenant is abso- 
lutely estopped and cannot even raise the pleas of 
fraud, misrepresentation, etc. 


In the case of a tenant who has not been let iuto 
possession or continued in possession under tho 
terms of a new tenanoy, he may set up pleas which 
are always available io a person who made a con- 
tract, such as fraud, misrepresentation or mistake, 
but unless heis able to prove one of those pleas, 
he is hound by his contract. A tenan by payment 
of rent having impliedly made a contraet with the 
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landlord is bound by it, unless he can prove one of 
those pleas; where these pleas aro not raised, he is 
ostopped from denying the landlord's title. М VEX- 
KATA CHETTY v. AIYANNA GOUNDEN, 81 M. L. J. 712; 
20 M. L. Т. 457; (1917) M. W. №, 65 817 


—JForfeiture — Sale of portion of non-transferable 
occupancy holding, if creates — Abandonment—Occu- 
pancy holding, sale of portion of, in ewecution of 
money-decree, effect of — Estoppel — Limitation Act (IX 
of 1908), Sch. 7, Art. 11. z 
A sale, in execution of a decree for money against 

the tenant, of a portion of ‘a non-transferable occu. 

pancy holding does uot cause a forfeiture of tho 
tenancy, but so far as the landlord is concerned the 
tenancy continues unaffected, so that he is entitled 
to look for payment of rent to his recorded tenant. 

Where after the sale ofa portion of a non-trans- 
ferable occupancy holding in execution of a money- 
decree against the tenant, who took a sub-lease of a 
portion of the land soldfrom the auction-purchaser, the 
plaintiff getting a settlement of the holding from the 
landlord sued to eject theauction-purchaser as a.tres- 
passer and obtained а decree against him; but when 
heattempted to execute the decree the defendant, 
the representativo of the ‘original tenant, who was 
still in occupation, opposed, with the result that a 
proceeding under rule 100 of Order XXI, Civil Pro- 
cedure Code, which was thereupon instituted, 
terminated in favour of the defendant on the 25th 
May 1909, whereupon the plaintiff instituted a suit 
onthe 20th September 1911 to recover rent from 
the defendant as his under-raiyat: 

Held, that there was no relationship of Jandlord 
and tenant between the plaintiff and the defendant 
and the claim for rent'was bound to fail and that 
the landlord was not competent to create a valid’ 
occupancy holding in favour of the plaintiff by the 
settlement, as there was no abandonment by the 
original tenant nor forfeiture of the original tenancy. 





Held, also (semble), that the plaintifi’s suit, not having 
been brought within one year from the order in the 
proceeding under rule 100 of Order XXI, Civil 


Procedure Code, was barred by limitation under ' 


Articole 11 of the Limitation Act, as the title set up 
by the defendant in that proceeding must be deemed 
to have been the right of an occupancy raiyat which 
the plaintiff claimed in the suit and that the defendant 
was not estopped to question the alleged title of the 
plaintiff under the settlement from the landlord, as he 
(the plaintiff) did not claim through the auction. 
purchaser from whom tho defendant gob his 
sub-lease. С KALIM SHEIKH v. Моспам MANDAL, 24 
O, L: J. 118 719 


—Lease — lstomrari mokarari, -meaning of— 
Meaning, customary, in District of Hazaribagh— 
Lease in perpetuity, circumstances determining—Evi- 
dence, mode of registration, if is— Words, meaning of, 
an document, whether question of law or fact— 
Parties to contract, rights of, by what law governed. 
The expression istemrari mokarari does not per se 

convey an estate of inheritance: but an istemrari 

mokarari patta, notwithstanding the absence of words 
indicative of heritability, such as ba farzandan, 





maslan bad naslan or al-aulad, may bea perpotual - 


grant, if the other terms of the instrument, tho 
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circumstances under which it was made, or the 
subsequent conduct of the parties show such an 
intention with sufficient certainty. 

The following incidents in a lease favour the 
theory that a perpetual grant was intended, viz., 
(1) restraint on the transfer or cutting down of 
froit-bearing trees and covehants imposing on the 
lessee the duty of replacing fallen trees, (2) the 
recital of a substantial premium in tho lease-deed. 
On the other hand, covenants throwing the cost of’ 
improvements on the lessee and the granting of the 
lease to two or more persons, whetherit be to 
husband and wife, fatherand son, etc, though they 
may point to some measure of continuity, do not shov 
a perpetual grant. Е 

Per Jenkins, C. J—The reservation of increased 
rent is not an indication of permanency when the rent 
ceases with the determination, of the interest. But 
this cannot be said of nazarana, which, if it be con- 
siderable in amount relatively to the value of the land, 
in other words, if it represents many years’ purchase, 
would tell in favour of permanency. i 

Per Mookerjee, J.—Semble.— The mode in which the 
registration of a document was effected, even assum- 
ing it to be relevant for the purpose of seeing 
whether it made a perpetual grant or not, affords 
evidence of infinitesimal wéight where there ig 
nothing t6 indicate that the parties to the document 
made any admission before the Registrar on the 
subject. M Ы 

No question of limitation can arise їп the case of a 
lease to two persons, not terminable until after the 
death of the survivor, before the death of both the 
lessees. : : 

The meaning of words isa question of fact, though 
the effect of words is a question of law. ` 


The rights of the parties to a contract are to be 
judged of by that Jaw by which they may justly be 
presumed to have bound themselves. C RAM NARAIN 
SINGH. v. ОнотА Nagpur BANKING ASSOCIATION; 
43 C. 332 321, 


--Rent, liability for, for period during which 
tenant wus out of possession 
A tenant is not liable for rent for the time during 
which he was out of possession PAT Ram CHANDRA: 
v. Марно PRASAD . 537. 


— — Rent, non-payment of—Denial of landlord’s 
title—Claim for possession —Limitation Act (IX of 
1908), Sch. I, Arts 14+, 139— Adverse possession. 

А suit by а landlord to recover possession of 
property from a tenant who denies his right to, 
recover rent from him should be brought within 12: 
years from the date of such denial. . 


In certain Settlement proceedings in 1894 
between  plaintiif and the defendants, who were. 
alleged to: be his tenants, the latter denied, 
the plaintiff's title as landlord and their, 
liability to pay rent. The Settlement Officer came 
to the conclusion that rent was not being paid and- 
it was recorded in the Record of Rights that the’ 
defendants held ajgote for which no rent was paid. 
Plaintiff sued for possession of the land in 1910: А 

Held, that the suit was barred. С Gour OHAND! 
т, MAHARAJA BIRENDRA KISHORE 829° 
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— — Public drain, when filled up, whether becomes 
public way—Title, suit for declaration of—Adverse 
possession, whether can be pleaded for first time in 
appeal— Landlord and tenant—Lessee, adverse pos- 
session by, against lessor—Pleadings-—Civil Proce- 

. dure Code (Act V of 1908), О. XLI, r. 24, applicabi- 
lity of —Trespaas on land. im possession. of tenant, pro- 
per plaintiff in suit for — Costs. 

Per Curiam.—What was originally a public drain 
does not become a public way merely because it 
has been Шей up in course of time. There may 
have been user of such way without constituting it 
a public way. 

Per Sanderson, C. J., and Mookerjee, J.—When land 
is in the possession of a tenant thetenant is the pro- 
per plaintiff to sue for trespass committed thereon, 
but if the trespass ts injurious to the reversion, the 
reversioner, although he cannot sue in trespass, 
may sue for the injury dono to his interest. 

Per Woodroffe and Mookerjee, JJ.—To sustain an 
action in ejectment, it is not sufficient to prove 
possession but tho plaintiff must show- title, 

Per Woodroffe and Mookerjce, JJ. (Sanderson, C. J., 
dissenting) —In « 8016 for declaration of title, and 
for injunction upon the defendants, where the plaint- 
iff failed to prove title to the land in dispute and 
the defendants failed in their allegation of right of 
way over it: 

Held, that the defendants should have their entire 
costs, 

Per Sanderson, C. J.—A trespass accompanied by a 
claim of right is not necessarily injurious to the 
reversionary estate. ` 


Per Woodroffe, J.—Obiter.—Whero in a title suit 
possession was alleged which was relative to the 
title asserted but no alternative case of title by 
adverse possession wasset up, the plaintiff cannot 
in appeal raisc the case of adverse possession except 
by amondment of his pleadings, even though the 
evidence on the record be suflicient to establish 
adverse possession for the statutory period. Rule 24 
of Order XLI has no application to such а case. 


A plaintiff who does not establish his right by * 


title or possession to land, cannot get a declaration 
that the defendants have no right of way over the 
land, nor any other declaration as regards it. 


Pêr MDokerjee, J. —Mero previous possession will not 
entitle a plaintiff to a decree for recovery of posses- 
sion except in a suit under section 9 of the Specific 
Relief Act. 


_A plaintiff may be allowed to succeed on a 
title by adverse possession pleaded for the 
first time in the Court of Appeal, provided such 
8 case arises on the facts stated in the plaint and the 
defendant is not taken by surprise. 


A plaintiff, who relies upon a title by adverse 
possession, must prove that his possession was 
adequate in continuity, in publicity and in extent 
to extinguish the title of the true owner. The 
erection of huts ona portion of the disputed land 
or projection of the eaves over a certain length of it 
are insufficient to prove title by adverse possession. 
I The title to public drains in Calcutta is vested 
in the Oaloutta Corporation for Municipal purposes, 
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А lessee, in order to succeed against the lessor, 
upon a claim of adverse possession of land of the 
lessor outside the tenancy must establish that he 
has encroached upon the land to the knowledge of 
tho lessor for the statutory period. C Ram CHANDRA 
Su, т. BAMANMANI Dasr, 20 C, W. N. 778 890 


—Rolationship admitred—Class of tenancy, 
determination of 83 





— ——Right to sue for ront—Breach of contract—- 
Distraint 3 


= —Rent-free 
dispossession, effect of —Procedure 


grant—Resumption — Forcible 


958 


Tenancy, permanent — Denial of landlord’s 
title— Forfeiture —Suit for possession —Limitation Act 
(IX of 1908), Sch. I, Art. 143. 

The possession of a person holding under a per- 
manent tenancy becomes adverse from the day when 
he denies his landlord’s title and a suit for possession 
on the basis of forfeiture by the tenant is governed 
by Article 148 of the Limitation Act. 


Quzre.—Whether time commences to run agains! 
the landlord from the timo when he exercises his 
option of determining the tenancy. P Госна Raw 
v. TINDWADDA Kuan, 57 P. W. R. 1916 565 


—— — —Transfer of non-irasferable holding —Rights 
of purchaser—Bengal Tenancy Act 653 


LANKA LANDS, nature of 727 


LEASE —Auction-lease of lanka lands in an estate — 
_ Purchase for a fixed price and for a certain term— 
Purchaser, whether can claim occupancy rights-— 
Tjaradar, meaning of—Lessce out of possession, 
right of, to sue for patta 72/ 
UP [stemrari mokarari, meaning of—Meaning, 
customary, in District of Hazaribagh—Lease in 
perpetuity, circumstances determining — Evidence, 
mode of registration, if is 321 

, power of lambardar to grant—Banjar lard 
—Lessee, position of, who has spent money on 
reclaiming land 544 
— — from year to year, whether heritable and 
transferable 1006 


LEGAL PRACTITIONERS АСТ (XVIII or 1879", 
Ss. 18, 14— Pleader —Professional misconduct —Alte: - 
ations, bona fide, of Court records. — 

After the sale of a holding in execution of „a rent- 
decree, certain alterations intended to bring tho 
description of the holding into conformity with the 
decree and to reconcile the decree and the sale 
notifications, were made in*the application for execu- 
tion, in the warrant of attachment and in the office 
copies of sale proclamations, by a Pleader's clerk 
and initialled by the Pleader bona fide in the belief 
that these alterations were in the documents when 
presented to and issued from the Court: 





Held, that in appending his initials, and in thereby 
giving the weight of his authority, to the assertion 
that the papers were in tho condition in which they 
were presented to the Court, the Pleader had acted 
without due care and caution and without that sense 
of responsibility which should govern the conduct of 


КИНИ 
1068 
LEGAL PRACTITIONERS ACT—coiiold. 


all officers of the Court in matters of such import- 
anca and was thus guilty of grave impropriety in the 
performance of his duties, for which he should be 
suspended from the practice of his profession fora 
period of three months. С  Asurosu MUKHERJEE, 
In the matter of, 20 С. W. N 1069 18 Gr. L. J. 42 874 


S. 13 (a)—General Rule and Orders of the 
Calcutta High Court, т. 45 (e}—Receiving instruc- 
tions from unauthorized person—Bona fide mistake. 

: A Pleader, who was engaged jointly with another 

on behalf of a plaintiff in a suit, without signing his 

name oa the vakalatnama at the time of the institu- 
tion of the suit, signed his name after the other 





had léf£ that Coutt to practise in another Court, 


and, on the instructions of that other's clerk, withdrew 
from Court a sum of money deposited by the judg- 
inent-debtur to tle credit of the plaintiff-decree- 
holdér and paid it over to the clerk, who did not 
pay it to the plaintiff. Ib tratspired that tho 
clerk had not takon oùt His "card" for the year and 
was not. therefore, authorised £o act as Pleader's clerk 
at tao time the money was withdrawn, but that the 
Pleader bona fide believed that the clerk had such 
authority and had taken out his “card”: 

Held, itat the Pleader was guilty of conbra- 
wening the provisions cf section 13 (a) of the Legal 
Practitioners Act and of rule 45 (e) of the General 
Rules and Orders of the High Court and, therefore, 
deserved severe censure for what he had dope С 
BABU JocENDRA CHANDRA NANDY, In the matter 7 > 

` 4 
—-—— 5, 14 874 


LETTERS or ADMINISTRATION, whether to issue 
on failure of executor to take out Probate 375 


LETTERS PATENT (ALL.), 8. 10—Order of sanc- 
tion to prosecuto by single Judge of High Court— 
Appeal, maintainability of—“Judgment,” meaning 
of—Single Judge of High Court, power of 585 


LETTERS PATENT (MAD. Ss. 12, 18—Insol- 
vencij Coiri— Decision on- title to immoveable pro- 
perty outside limits of original civil jurisdiction of 
High Qowrt— Jurisdiction. _ 

Séction 12 of the Letters Patent does not control 
section 18. |" he two jurisdictions are séparate ånd 
thé restrictive provisions of sectioii 12 should not be 
imported iuto section 18: The powers mentioned in 
section 18 include those contained in Act IJI of 1909. 
Wi OrFiciár ASSIGNEE OF MADRAS т. VADAVALLI 
Азм, 20 M. L. T. 811; 4 L, W. 425^ 524 


—— $8.18 . 524 
LIMITATION. бее ADVERSE Possession. 
—, question of, when to be raised. 





A pdinb of limitation can be taken at any time. PAT 
Susonux SINGH v. DAYAL SINGH, 1 P 1.7.221 960 
—Special mode of dévolátiou óf incáp&oity to 
alienate, whether prevents limitation from running 





А Mn 808 
LIMITATION ACT(XV of 1877), Sch. II, Авт. 11 627 
—— —Scit. If Авт, 89 1 
—  Scn. IH. Ait, 152 682 


1 ENDIAN GASES, ~ 


‘ [1916 


LIMITATION AOT (IX-of 1908), s. 5 84 
— — — 8. 5— Appeal— Delay in presentation —Suffi- 
cient cause— Discretion of Court te grant or refuse 

- time—Appeal, second - Етіегјегепсе with discretion. 

Where a Court of Appeal, in the exercise of its 
discretion and after a careful consideration of the facts 
before it, has refused to excuse delay under section 
5 of the Limitation Act, the Chief Court will 
nos interfere with such discretion. P HARDHAN v. 
Mam Онахр, 92 P. R. 1916 | 614 
———— S. 6— Appeal, presentation of, beyond time— 

‘Sufficient cause’—Death of defendant after close of 

arguments—Appeal by légal representatives— Remiss- 

giess— Minor appellant, protection of, by Court. 

The question whether there is sufficient cause for 
the admission of an appeal beyond time under 
section 5 of the Limitation Act is primarily a 
question of disctetion of the Court. š 

In deciding this question, 16 is of capital im- 
portance ‘that Courts should give due weight to 
the consideration that to allow an extension of time 
is to deprive the successful litigant of the ad- 
vantages which he has obtained, and that easy 
condonation .of remissness and dilatoriness tends 
to their indefinite continuance. ‘The rule of 
limitation should be enforced in all casés where 
it can be done without serious hardship and 
delay should not be excused where the parties 
have béen negligent, remiss ог сал еіевв. I 

Where infants are concerned, they ought not, 
where they can be protected consistently with 
fairness to other people, to be prejndicially affected 
by the negligence or omission of their adult re- 
lations. But there is no such absolute immunity to 
infants that any degree of delay may be considered 
justifiable-or excusable. 

A defendant ina suit died after the close of 
the arguments, but before delivery of the judg- 
ment, which went against him. His sons presented 
an appenl fifty days after the time allowed by law. 
One of the sons was a minor represented һу his 
mother as guardian; Jt was proved that, during 
the progress of the suit, the defendant’s adult son 
and his wife were aware of the proceedings and 
knew also tho name of decensed’s Pleader. ‘Ihe 
appellants prayed that the delay might be excused: 

Held, that, as the adult appellant and the minor's 
guardian were remiss and negligent, there was 
not ‘sufficient cause’ for excusing the delay within 
the meaning of section б of the Limitation Act. . 

Per Shah, J.—1& is not suggested that, as. а 
tiafter of course, the same time which would be 
allowed for the purposes of dn application to bring 
the legal rcpresentatives of a deceased party ob thé 
record should be allowed to ‘his minor représenta- 
tives for preferring ah appeal. But it would not 
be unfairto take that period as indicating a limit 
within which, if action is taken on behalf of the 
minor, the delay in preferring tho appeal may ke 
condoned under appropriate circumstances. Б BABU 
GANESH т. SITARAM MARTAND, 18 Bom. L. R. 16): 41 
В, 15 | 439 

е 8.14 828 


— — S. 14—Еасіизіоп of time, when to be allcwed 
— Presentation of plant to wrong Court on last day— 
: Absence of fratid, not good faith—Secoend appeal— 
Good faith, question as to, mined question б} law and 





` foci. : 
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LIMITATION ACT—(1903)—contd. 


The question whether a party acted in god faith 
within the meaning of section 14, Limitation Act, 
isa mixed question of law and fact and can be 
questioned in second appeal, provided that the lower 
Court's findings of fact (proper) are not interfered 
with, 

Under section 14 of the Limitation Act, indulgence 
Should be granted only in cases where the error is 
an error that might be committed by a reasonable 
and prudent man exercising due diligence and 
attention and acting in good fuith. 

The provisions of section 14 of the Limitation Act 
should not ba applied indiscrimiuately to ull cases 
in which a party has acted merely without fraud. O 
Ram JAG PANDEY v. Baacwant Dat PANDEY, 3 O. L. 
J. 837 702 


Ы S. 14 -Ecclusion of time spent in Revenue 

Courts —Ejectment suit, 

The time spent by the landlord without avail in 
trying to get the holder of some of his lands ejected 
through the Revenue Courts as tenant cannot, under 
section 14 of the Limitation Act, be excluded in а 





subsequent suit filed by the landlord in the Civil, 


Court for the purpose of having that holder ejected 
as trespasser. O Похроо SINGH т. BHEO NARsIN 
SINGH, 3 O. L. J. 445 770 


S. 15, applicability of —Ezecuttion of decree, 
application for, adjourninent cf, on account of judg- 
ment.debtor’s objection. ` 
To bring into force the provisions of section 1б of 

the Limitation Act in respect of an application for 
the execution of а decree, it is essential 
to point out the injunction or order staying the 


- execution of the decree, the date om which it was 


issued or made and the date on which it was with. 
drawn. N 

This section does not apply where the hearing of 
an application for the execution of a decree 
stands adjourned for some time in consequence of an 
objoction of the judgment-debtor to the execution 
С THAKAMOYI DASSI v. NADIAR CHAND PALMAL 939 





S. 18— Fraud, keeping plaintiff in ignorance 
of his right to sue, whether amounts to. 

Neglecting to settle accounts with the object of 
concealing his misconduct from the principal is 
not “fraud” within the meaning of section 18 of the 
Limitation Act 'L B ARDIKAPPA CHETTY v. K. A. 
R. Kanapra, 9 Вов, L. T. 130 418 


S. 19—Acknowledgment, dakhalnama, whe- 
ther amounts to 452 
— B. 19—Acknowledgment by partner 225 
— —— 98.19, 20--Bond—-Endorsemen! of part-pay- 
ment of principal—Endorsement signed but not writ- 
ten by debtor— Acknowledgment — Saving of limitation. 








An endorsement on a bond of part-payment of 
the principal written by the creditor but signed by 
the debtor, though ineffectual ‘to save limitation 
under section 20 of the Limitation Act, operates ав 
an acknowledgment of liability under section 19. 

Section 20 of the Limitation Act does not prevent 
the operation of-section 19 and the two sections are 
not mutually exclusive. These sections cannot be 
treated as being one general’ and the other special. 
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Per Napier, J.—Section 19 of the Limitation Act 
only operates as against the person making the 
acknowledgment, while section <0 makes the part- 
payment good in favour of any suit on that liability. 
An acknowledgment under seotion 19 need mot be 
addressed to the person entitled; while, under section 
20, the payment is not a payment unless made to the 
person entitled 

Per Srinivasa Atyangar, J.— Acknowledgments under 
section !9 have an operation which is different from 
' that of part.payments under section 20. Itis im- 
possible not to give effəst to an acknowledgment 
which fulüls tho requiremonts ot section '9, though 
it may be an ineffectual part-payment of principal. 
К] PAMULAPATI VENAATAKRISHNIAH т KONDAMUDI 
BusBRAYODU, 8 L. W 576; (19.0) 2 M. W. N. v66 240 
— Bs 19, 21—Schedule of debts in insolvency 
petition, whether ‘acknowledgment'—Insolvent, mana- 
ger of joint family trade — Acknowledgment in schedule, 
whether binds other inembers—Hiudu Law—Partner- 
ship—Acknowledgment by insolvent partner, effect 
of. Ë 
An insolvent, by entering a debt in the schedule 
to his petition in insolvency which he has to sign, 
makes a sufficient acknowledgment of the debt 
to satisfy the provisions of весгіоц Is of the Limita- 
tion Act; bnt such an acknowledgment cannot bo 
treated as one made by the insolvent on behalf 





` of any one but himself in obedience to the statutory 


duty imposed просо him. 

An acknowledgment in the schedule to an insol. 
vency petition by the manager of а joint Hindu 
family carrying on a joint trade will not be binding on 
the other members. The proceedings being per. 
sonal to the insolvent, the signature cannot be 
treated either as made on behalf of the other 
members or as authorised by them. 

Admissions of liability by a partner in his insolvency 
schedule du not bind the other partners. P 

Per Phillips, J—An acknowledgment made by a 
partner in accordance with statutory provisions, 
and not in the ordinary course of business, cannot 
be presumed to have been made on the authority 
of the other partners and on their behalf, M Kissen. 
DOSS т. KHATAU МАКАХЈЕЕ SPINNING & WEAYING Co. 
Lp. 389 
--——— S. 19 —-8uit on account of dealings—~Lette 

advising remiltance to be credited in uccounts—Ac. 

knowledg ment. 

A letter advising a certain remittance by defend. 
ant to be credited in his account is an ad. 
mission of tha existanza of the account anda 
sufficient acknowledgment to save a snit based on 
that account from the bar of limitation. М REGUNA 
NAGENDRAN ОнЕТТҮ v. KUPPUSAMI Arven, 4 L. W. 148 


593 
8, 20 240 


—— —— 9, 20—Fayment of debt, what amounts to — 

Pleadings. 

To extend the period of limitation under section 20 
of the Limitation Act it is nob necessary that payment 
of a debt should be actually made in money, for 
any arrangement between the parties intended to 
have the effect of discharging pro tanto the party 
indebted has the same effect as the payment of 
money. 
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Per Jwala Prasad, J—In a money suit, where the 
claim is for the recovery of a specific amount, the 
defendant ought clearly to state what sum has been 
paid off, and if all the claim was discharged he ought 
distinctly to say so. PAT BHAGELA KOER v. ABDUL 


RAHMAN А 77 
—— В. 21 389 
— ~- 8. 22— Substitution of party, what amounts to 


—Plaint, amendment of. 


In a suit by a Hindu reversioner to recover pro- ` 


perty after the death of a widow, the plaintiff at 
first claimed title through his father who was 
alleged to have survived the widow. Subsequently 
it was alleged that the plaintiff's father pre-deceased 
the widow, but that his uncle survived her and the 
plaintiff amended the plaint, claiming title through 
the uncle: 
Held, that as it was not essential that the plaintiff 
should have named any intermediate reversioner 
through whom he claimed title, and as there was no 
_substitution or addition of a new plaintiff, the amend- 
ment of the plaint after the period of limitation pre- 
scribed for the suit had expired did not bring into 
operation section 22 of the Limitation Act. О BISHE- 


SHAR DAYAL v. Hira Lar, 19 O. C. 221- 941 
——— 8.28 11 
—— —— Вон. T, Авт. 11 445,719 
—— — Ecu. I, Авт. ПА 211 





— Scu. I, Ants. 12, 44, 91- Suit to set aside 
sale in ewecution of decree obtained ugainst third party 

— Article applicable. 

Plaintiff sued for a declaration thas a certain 
well site was not the property of her mother and 
guardian, who had been in possession on her behalf, 
but was a gift to her by her uncle and was 
not liable to be attached and sold in execution ofa 
decree against the latter, and that the sale in 
execution consequent on the attachment was void: 

Held, (1) that the suit was not governed by Article 
12 of the Limitation Act, inasmuch as it applied only 
to parties to the suit or to the execution proceedings 
in question and not to strangers; р 

(2) that зо far asit was a suil to set aside a transfer 
of property by ‘the guardian it was governed by 
Article 44, and so far as it was a suit to cancel or set 
aside an instrument it was governed by Article 9°. 
UB MANGE Mav Ma Suwe Нхіт, U. В. R. (1916) 
1,116 5 
— — fcn. I, Art. 44 3 
Scu. I, Arts 57, 60, 115—Thavanai ac- 

count, meaning of—Nuatukotai Chetties - Custom as 

to money-lending transactions —Limitation applicable 

to such accounts. i 

The relationship between parties to a thavanai 
account is that of lender and borrower; the loan 
js made for a fixed and certain period of two 
months at arate of interest which is fixed weekly 
by members of the Chetty community for trans- 
actions which may be entered into during the 
ensuing week; the lender cannot demand repayment 
before the end of the two months for which he 
has lent the money: if he does not demand it at 
such time and the borrower does not elect to repay 
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LIMITATION ACT—(1908) —contd. 


it then, the loan is taken to be intended for another 
full two months at the rate of interest fixed by tho 
weekly meating of the community for the then 
period and so on until the money is repaid. 

А suit for money lent on a thavanai account is 
governed by Article 57 and not by Article 60 or 115 
of the Limitation Aot, time running from the time 
when the money was lent. Article 60 does not apply 
to such transactions because the money is not pay. 
able on demand according to the legal meaning of 


the terms. L B ANNAMALI ОнНЕТТҮ v. LUTCHMAN 
Cuerry - - E 497 
—— —— Scu. I, Aru, 60 А 497 


— — Sen. 1, Arrs. 61, 120—'Payment,! meaning of 
— Contribution, suit for— Limitation applicable. 
Under Article 61 of the Limitation Act payment 

means payment either to the person to whom itis to be 

made or into Courton behalf of such person, and in the 
latter case limitation runs from the date on which 
the amount paid is accepted by the Conrt, and not 
from the date on which it is deposited in Court. 
Semble.—A. suit by a tenant who deposits the 
amount ofa rent-decree against his co-tenants and 


. thereby prevents the sale of the tenancy, against 


the co-tenants for contribution joining thereto the 
landlord as а defendant, with a prayer that if the 
landlord had already received from the co-tenants the 
amount of rent payable by them, a decree may be 
made against him for the refund of the amount, is 
governed, in so far as the landlord is concerned, not 
by Article 61, but by Article 120 of the Limitation 
Act C ANNADA Монох Roy v. MANIRUDDIN MAHOMED 





392 

— — бон. I, Arr. 62 s: 613 

бон. I, Авт. 62 —Suit for money had ani 
received - 564` 

—— — Son. І, Авт, 65 €13 





— Scu. I, Акт. &9—Suit for accounts against. 
agent—Timitation. 

A suit for an account against the agent can be 
brought within three years from the date when Lo 
actually ceases to be an agenb or against his legal 
representatives within three years from 'his: death. 
M RAMANATHAN CHETTY т. Kasi, 81 M. L. J. 685; 4 
L. W. 452; (1916) 2 M. W. N. 360 804 
———- KCH, І,. ART. 90—Swit by principal against 

agent for neglect or misconduct —When neglect or 

misconduct Lecomes known to plaintiff. 
. A.suit by a principal to recover from his agent 
unauthorized payments made by the agent wnd 
money received by the agent on account of iko 
„principal is governed by Article fu of the Limita- 
tion Act. Time for such suit begins to run, not 
from the date on which the agency terminates cr 
the accounts are made over to the principal, but 
when the neglect or misconduct of the agent actually 
becomes known to the principal, a&.reasonable time, 
after the termination of the agency and delivery of 
the account books, being allowed for examination 
of the accounts. L B ARDIKAPPA CHETTY wv. К.А. 
R. KADAPPA, 9 Bor. L. T. 180 2 418 


—— —— Scn. І, Авт. 91 3 
Scu. I, Arts. 95, 96, 116— Mortgage with 


possession—Suit for refund’ of money advanced by 
mortgagee— Limitation. i i 
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The plaintiff sued for recovery of money, which 
he had advanced to the defendant, together with 
damages, alleging that the registered mortgage-deed, 
which the defendant had executed in his favour, 
stipulating delivery of possession of tho land mortgaged 

= to him, could not be enforced, as he had discovered 
that the land had already been mortgaged with 
possession to another person. He stated that the 
defendant had practised fraud on him: 

* Held, that the plaintiff was suing to recover 
money upon a contract reduced to writing and 
registered, and also for damages for breach of the 
contract, айа that the suit was, therefore, governed 
by Article 116 and not by Articles 95 or 96 of the 
Limitation Act. 

Held, also, that the plaintiff's allegation that the 
contract was induced by fraud could not curtail the 
ordinary period cf limitation provided for such suits. 
P BisBESN SINGH v, Danna, 106 Р. L. R. 1916; 180 
P. W. R. 1916 . 262 

Бен. І, ART. £6 262 

бон. T, Arts. 97, 115, 62, 65— Suit to recover 
money paid on consideration which fails. 

Jn September 1908, defendant No. l contracted 
with plaintiff, for a certain sum, to procure from 
defendant No. 2 а reconveyance of certain 
property to the plaintiff. Defendant No 2 conveyed 
that property, in November 1908, to a third person. 
In January 1912, plaintiff sued defendant No. 1 to 
recover the sum paid by him: 

Held, that, even assuming that the suii fell under 
Article $7 of the Limitation Act, it was barred by 
time. B  GULABCHAND BALARAM MARWADI т. NARA- 
YAN Вама, 18 Box. L. R. £06; 41 B. 31 613 


—— —— Scn. I, Ант. l0?2—'Wages,; meaning of— 
Applicability of section 871 


——-— Sou. 1, Авт. 115 497, 613 


—— —— Scu. J, Ант, 115—Suit for commission— 











‘Wages,’ meaning of—Variation of contract— 
Employment of additional brokers—Onus of proof 
371 

Sca. І, Акт. 116 262 





Scu. I, Arts 118, 120, 125—Alienation by 
Hindu widow and her adopted son—Reversioner, suit 
by, to declare, alienation invalid—Bar of right to 
declgre . adoption invalid—Suit, maintainability of— 
Declaration—-Discretion of Court—Specifi с Relief Act 
(I of 1877), s. 42, illus. (d), (е) and (f)—Reversion- 
ary right, nature of. 

Per Wallis, C. Ј.--А Hindu reversioner, who has 

. allowed his right of suit to declare an alleged 

adoption invalid to become barred under Article 
118 of the Limitation Act, is not entitled to sue 
for a declaration that a mortgage subsequently 
executed by the alleged adopted sou іп con- 
junction with the widow vf the last male owner, 
by whom he was taken in adoption, is not binding 
on him. 

Such alienation by the adopted con does not give 
to the reversioner a fresh cause of action against 
the former and the alienee. Asregards the adopted 
son the ‘alienation does not involve any further 
denial of the reversioner’s legal character or right 
of property than was involved їп setting up the 
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LIMITATION ACT—(1908)—contd. 


adoption in the first place, and the plaintiff must ke 
held to be barred by Jaw from claiming a declaration 
against him after the lapse of time prescribed in 
Article 118, Limitation Act. 

There may be a fresh cause of action against the 
alienee alone by reason of his action in taking the 
mortgage involving a denial by him of the next 
reversioner’s title, but so long as no declaration 
could be made во as to be binding on the adopted son, 
the Court will be well-advised in refusing to grant 
the discretionary remedy under section 42 of the 
Specific Relief Act against the mortgagee alone and 
to leave the question of the validity of the adoption 
to be gone into once and for all on the death of 
the widow, when the plaintiff’s right to sue for 
possession as next reversioner to the widow accrues. 

Section 42 of the Specific Reiief Act must be 
construed liberally and illustrations (е) and (f) 
Show that it includes suits by a presumptive rever- 
sioner that alienations by the widow are not binding 
on him and also suits to declare an adoption invalid. 

Inthe said class of suits, the interest of the 
тетегзіопег is of a substantial character, his right 
to the property in question on the death of the 
widow ratler than his character as presumptive 
reversioner being called in question by the alicnation, 
and he represents the whole body of reversioners. 

Per Coutts Trotter, J., dissenting.— A reversioner is 
entitled to sue for a declaration that an alienation 
by а Hindu widow and her alleged adopted son is 
not binding on him, evenif at the date of suit his 
right to sue for a declaration that the adoption is 
invalid has become barred. 

A reversioner has one remedy while the adoption 
is a mere possibility of danger to him and a fresh 
and separate remedy when the danger actually takes 
concrete form and the widow seeks to use tho 
adoption as a means to alienate the estate. A 
reversioner ought to be entitled to keep quiescent 
until there isa definite and material invasion of his 
reversionary rights, and the Legislature could not 
have intended to force a reversioner into litigation 
in consequence of an adoption which may do him 
no harm, under pain of finding himself time-barred 
when а definite act of waste is committed against 





the estate. W! BAPAYYA v. AKAMMA 255 
— бон, I, Авт. 120 255, 418 

—— —— Scu. І, Акт. 126—Contribution, suit for— 
Limitation applicable 392 
—-—— бон. I, Ант. 120— Suits for declaration in 
respect of title to immoveable property 292 
—— — 8сн. T, Ант, 125 255 
— —— Sch. T, Акт. 180- Suit to recover assess. 
ment 505 
—— — Sen. I, Ант. 189 829 
415 


———— Scu, I, ART, 142 


— Вон. I, Авт. 142— Adverse pussession—Abadi 
site — Abandonment. 

Jn the case of vacant sites possession is presumed 
to go with title, and the mere use by a neighbour 
of the land in dispute for the purpose of tethering 
cattle cannot be regarded as adverse possession. 

Posiding for many years in a thakardawara out. 
side the actual abadi does not amount to an abandon- 
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ment.of a, vacant site. in the abadi, nor does mere 


` delay in re-erecting a house, which has fallen down, 


amonnt to such abandonment. P lLacHHMAN Das v. 
NARSINGH Das, 108 P. W., R. 1916; 101 P. L. R. 1916 


< . 207 
— Bon. J, ART. 148 I 865 
—— Scu. T, Акт. 144 11 


—— — Sou. I, ART. 144—Adverse possession 715 
— — Sou. J, Arts. 144, 189—Adverse possession 


829 
————- Som. I, Авт 148 —— 452 
— — Вон, 1, ART, 164 | — . 32 


Scu. I, Авт. 182— Amended decree—Evecu- 
tion— Limitation. 

The date of amendment of a decree is the date on 
which the order of amendment is passed, and not 
the date on which it is actually amended. ° 

An application for the execution of a decree pre- 
sonted more than three years after the date of the 
order amending the decree, bub less than throc years 
after the actual amendment, is barred by limitation. 
РАТ NIRIT LAL JHA v, KADANAND SINGH 533 
— Son. І, Art. 182--H.xecution—Instalments, 

default in payment of, effect of —Decree, option to exe- 

cute ~Decree-holder, position of — Limitation. 

Where а decree is made payable by instalments 
and on default being madein the payment of one 
or more instalments, the decree-holder is given the 
option of executing the decree in a certain manner, 
‘that option must be exercised by him once and for 
all. If he does not exercise the option, according to 
the terms of the decree,on the happening of the 
Hirst default, he cannot revive it subsequently, so as to 
be able to enforce the default clause. 

A decree, passed on 26th August 1907, provided 
that defendant agreed to pay the plaintifis Rs. 4,221 
by instalments, and that on default of payment of 
two consecutive instalments the plaintiffs would be 
entitled to take possession of certain land. No 
instalménts were paid up to 3156 July 1912, and on 
that date the decree-holder applied for possession 
of the said land in execution of the decrée: 

Held, that as the application for possession of tho 
land was made more than three years after the first 
default, it was barred by limitation under Article 182 
of the Limitation Act; but that the decree-holder 
was entitled to apply for execution of the decree and 
to recover such of the instalments specified in tbe 
decree as were not barred by limitation under the 
‘three years’ rule, Р Kirra Окут v. DASAUNDHI Вам, 
8 P. R, 1917 978 
— Sou. I, ARTS. 182, 183— Order for transmis- 

sion, whether operates as "revivor. 

To constitute a Yevivor of a decree within the 
meaning of Article 183 of the Limitation Act, there 
must be, expressly or by implication, a declaraion by 
а duly qualified Court or a person that the decree is 
still capable of execution and ihe decree-holder is 
entitled to enforce it. 

With regard to a decree on tke original side of the 
High Court, the word "revivor" in Article 183 of the 
Limitation Act does not mean the same thing as one 
„ог more of the matters which arc mentioned in 
Article 182; sub-clauses 5 and 6, 








.. 
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An application for transfer of a decree is in, no 
sense an application for execution, 

Upon an application for transmission of a decree 
under section 223, Civil Procedure Code, 1882, a notice 
under section 248 cannot properly be issued: such 
notice, if in fact issued, cannot by itself operdte 
аз в revivor of the decree and the Registrar can.e 
nob in law make such a determination under sec- 
tion 249 as would operate to revive the decrec. © 
CuurrERPCT SINGH v. Sait SUMARI MAL, 23 C. L. T. 
646; 20 C. W. N. E89; 43 C. 903 602 


-—- — Sow. I, ART. 182, сїз. (5), (8) — Decree in suit 
for arrears of vent of separate tenancies, when equiva- 
lent to separate decrees—Application for execution of 
decree in respect of one of the tenancies, effect of. 
Where, in 8 suit for the recovery of arrears of rent 

in respect of three tenancies held by the defendants, 

a decree was made which at the instance of the 

plaintiffs specified the sums due in respect of, and 

leviable from, cach of the tenancies: 


Held, that although the decree was passed in one 
suit and was set out on one sheet of paper, the position 
was precisely the same as if the plaintiffs had 
brought three distinct suits against the defendants, 
one in respect of each tenancy, and had cbtained 
three different decrees. Consequently the rule of 
limitation would be applicable separately to each 
sum decreed against each tenancy, so that an appli- 
cation for execution of the decree in respect of the 
sum leviable from one of the tenancies would not, 
under Article 182, clauses (5) and (6), protect from 
the bar of limitation the decree in respect of the 
sums leviable from the other tenancies. C DHIRENDRA 
Natu v. NISCHINTAPORE Co. 398 


——— — Bon, I, Авт. 182 (5)—Ewerution— Transmis- 
sion of decree by Court which passed, it—Attachment 
of properties by Court to which decree transmitted — 
Application for sale to Court which passed it—Proper 
Court—Civil Procedure Code (Act XIV of 1882), 
as, 223, 224, 228, 230. 

A decree was passed by the District Court of 
Visagapatam. On the application of the decree. 
holder the decree was transmitted on 80th September 
1904 to the Court of the Munsif of Parvatipur for 
execution. The lattér Court, on application by the 
decree-holder, attached the judgment- debtor's pro- 
perties within the limits of its jurisdiction. On lOth 
March 1905 two months’ time was given Wo tho 
debtors for payment and the petition for execution 
was eventually dismissed. On 13th December 1907 
the decree-holder applied to the District Court of 
Vizagapaiam for sale of the ' properties attached by 
the Parvatipur Munsif and for issue of notice to the 
judgment-debtors under section 248, Civil Procedure 
Oode of 1882. The petition was returned for amend- 
ment. No amendment was made and nothing further 
was done on the petition. On 27th April 1910 the 
decree-holder again applied for the same relief. The 
District Court dismissed the petition, holding it to be 
barred, and the order was affirmed, on appeal, by the 
High Court: 


Held, that the petition was barred as the .applioa- 
tion of IRth Decembar 1907 was not presented toa 
‘proper’ Court, 
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LIMITATION ACT--(1908) - concld. 


Heli, also, that the application of 27th July 1910 
was not also presented to a ‘proper’ Court. PC 
MAHARAJA oF BODBBILI v. NARASARAJU PEDA BADIARA, 
31 M. L J. 800; 39 М 610: 18 Bou. L. R. 909; 14 A. 
L. 7.1129; 20 M. L. T. 472; 24 O. L. J. 476; 4 L. W. 
558, (1916) 2 M. W. N. 541; 21 C. W. N. 162; 1 P. L. 
W. 26 : 682 


— бон. I, Авт. 182 (6)—Civil Procedure Code 
(Act V of 1908), O. XXI, v. 22— Limitation, date 
from which runs. 

Under Article 182 (6) of the Limitation Act limita- 
tion begins to run from the date’ of the order of 
ths Court issuing notice to the jadgment-debtor. 
РАТ лм KUMAR LAL v. Kxsuo Prasad SINGH, | P. 
L. J. 593 999 


— бон. I, Авт. 183—Phriuy Council decree— 
Execution—Revivor of decree, meaning of —Limita- 
tion. 

A decree was passed by Her late Majesty in 
Council,on the 28th of November 1899. On Decem- 
ber #nd, 1907, the decree-holder applied to the Calcutta 
High Court under section 610 of the Civil Proceduro 
Code, 1882, to transmit tho decree for execution to 
the proper Court. Оп 4th of February 1903, the 
High Court ordered notices to be issued. to the 
opposite parties. On .Oth of August 1910, the High 
Court passed a formal order transmitting the order 
in Council to the District Judge for execution. On 
January 22nd, 1915, an application was made for 
execution of the decree: 





Held, that there being nothing on the record to 
show whether the notices under soction 610 were 


- in fact issued and served upon the parties, the order 


of the High Court transmitting the Ordor in Council 
to the District Judge for execution was nota revivor 
of the Order in Coancil within the meaning of Article 
183 of the Limitation Act, and, therefore, the applica- 
tion of 22nd January 19 5 for execution was barred 
by limitation. PAT TRIBIKRAM Deo Narayan SINGH 
v. BADRI Missiz, 20 C. W N. 1051; 1 P. L J. 355 633 


LUNAOY ACT (XXXV or 1858), Ss. 10, 22— Person, 
when can be adjudged as of unsound mind—Evi- 
dence. 

A person should not be adjudged as of unsound 
mind unless it is clearly proved that he із во. Such 
person should be placed under the medical ob- 
gorvation of a qualified practitione · whose statement 
Should be recorded by the Court itself. 


Where it appeared that the Oourt called upon 
a Tahsildar to institute an enquiry into the 
state of mind of the alleged lunatic and submit 
a report, and the report (which was based on the 
joint statements of two lambardars and a Doctor) being 
that he was nob fit to manage his own affairs, the 
Court adjudged him a lunatic: 


Held, that thé enquiry by the lower Court into 
the state of the alleged” lunatic's mind was not a 
very complete one and that he had been adjudged 
as of unsound mind upon insufficient evidence, P 
Buacwan SINGH v. Monax Bar, 96 P. L. R. 1916: 178 
P. W. R. 1916 ` : 219 


219 
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LUNACY ACT (IV or 1912), Ss, 71, 72 — Guardian of 
lunatic—Court, duty of — Appointment of legal heir, 
validity of— Wife, preferential right of. 

Section 72 of the Lunacy Act does not forbid the 
appointment of a parson who may be the heir of 
a lunatic from being his guardian, but is intonded 
аз a warning that particular care should be exercised 
by the Court, where a person is entitled to inherit 
a part of the property of the lunatic and is, there- 
fore, benefited by his death, to see that his appoint- 
ment is a beneficial one. 

The section dres not incapacitate a wifo who, 
under some systems of law, may be the solo heir of 
her lunatic husband from being his guardian. The 
well-established principle of English Law applies in 
India that a wifo has the first claim to tho guard- 
janship. A AMIR Кадм v. Must Imran, 15 A, L. 3. 
10 983 
— S. 72 983 
— S. 82—District Judge, function cf — Relatives 

of lunatic, position of - Amici curiw. 

The position of а District Judge under the pro- 
visions of tho Lunacy Act is partly judicial ond 
partly administrative. His function in making an 
inquisition into the state of mind of a person affected 
is clearly to satisfy himself as regards such stato; 
and the relatives likely to be interested in the 
result of his action and to whom notices ure issued, 
are not treated in any way as parties to legal 
proceedings but rather ns amici cari, They are 
allowed to bo heard, but cannot as of right claim 
to call evidence. О  JapuNaTH SINGI v, PIRTHIPAL 
SINGH, 8 О. L. J. 398 705 


MADRAS ESTATES LAND ACT (IMap or 1908), 8.3 
(5) —" Landholder", meaning of — Receiver entitled to 
collect vents for certain faslis, if "a landholder’ 
ander the section, ' 

А. Receiver, appointed to realise the arrears of rent 
for certain faslis from the ryots of nn estate, is a, land. 
holder within the meaning of section 8 (5) of the 
Estates Land Act, though he has restricted powers. 

Payment of rent io a person not entitled to 
receive it, will mot discharge the ayot from liability. 
BRA Macca МЕЕЛА Levar RowTHER ~v. WASTA 
ERN DEVELOPMENT Corporation Co, LONDON 82 
— 88, 8 (5), 205—Joint landlords, bona fide dis- 

pute between, as to right to collect rent—Order of 

Collector —Revision—Board of Revenue. 

The Board of Revenue refused to interfere with 
an order passed by a Collector under section 3 (5) 
of the Madras Estates Land Act, Iof 1908, where the 
nominee of the Collector had succeeded to a previous 
nominee after the lattcr’s death and he was entitled 
to the largost share of the income of the village, 
BRM VELLASWAMI TEYAR v SRINIVASA AYYAR 

212 

— — Ss. 8 (18), 6 (6), 50, 55—Auction-lease of 
lanka lands in an estate—Purchase for a Ласі price 
and for a certain term—Purchaser, whether can claim 
occupancy rights ~Ijaradar, meaning of —Lessce out 
of possession, right of, to sue for patta. i 
А lanka is land of a variablo area. A large part 

ot it may be washed away by flood, and even if not. 

washed away, may become uncultivable by deposit of 
sand In such a case it will be impossible for the 

Collector to fix a rent conformably to the provisions 


of Chapters ITT and IV of the Madras Estates Тат] 
Act. 








- 
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MADRAS ESTATES LAND ACT-—concld, 


A purchaser ab an auction-sale of the lease of 
lanka lands in an estate, whether called an Zjaradar 


or not, who paysa fixed price and binds himself to, 


hold for a specified term before the expiry of which 


he cannot surrender and whois not entitled to, 


reduction or remission of rent from any cause, is 
поб a ryot who сап claim permanent occupancy 
rights under the Act. - 

Such a purchaser occupies the position ofa land- 
holder for the period of his lease, subject to certain 
restrictive covenants, and he is a person entitled to 
collect the rents of that portion of the estate leased 
by virtue of а transfer from the owner. Ho is а 
person, therefore, having the qualifications of a 
Jand-holder and, as such, cannot be a ryof. He is 
also not a ryot within tho meaning of clause 3 ( 5) 
of the Act because he doos not pay rent to the 
landlord for the use and occupation of the land for 
the purpose of agriculture. 


Scope of sections 8 and 6 of the Estates Land Act 
discussed. 


A lease of lands for cultivation is not necessarily 
an gara, И ; 


Courts should not seize hold of the word ijara 
in a lease and apply a special meaning to it, but they 
must examine the document, see whatis the nature 
of the right given to the lessee and on those 
materials decide his rights. 


Mere possession does not constitute a holding 
within the mowing of section 50 of the Madras 
Estates Land Act, and any person who can show 
toa Revenue Court that he hasa lawful tenure, 
though out of possession, is entitled to avail himself 
of the provisions of sections 50 and 55 for the 
purpose of getting a patia. М TALLAPRAGADA SUBBA 
Row v. QOPISETTI NARAYANASWAMI NAIDU, 20 M.L. 


'T. 36; 31 M. L. J. 339; 4 L. W. 93 727 
——-—$88(0. ^ ў 722 
——- — Ss, 12, 189, 213—Suit for value of trees 


wrongfully cnt and carried away, whether cogniz- 
able by Revenue Court—Title to trees, breach of, 


whether possible 202 

- ———— s 50,55 727 
— 8. 189 202 
— — §, 205 212 
— 8, 213 202 


MADRAS FOREST MANUAL, в. 8—“Use of a forest 
produce,” meaning of —Grazing cattle in fuel reserve, 
whether within rule. 

The words “use of a forest’ produce” in rule 8 
of the Forest Manual include the use of forest grass 
by grazing cattle thereon. 

Whero, therefore, the accused grazed cattle in 
lands reserved asa fuel reserve in а particular estate 
but they did so in expectation of an order for which 
they had applied, and the damage done was trivial: 

Held, that they wero rightly convicted but in the 
circumstances, a nominal fine would have meb the 
ends of justice. М Prrumat NAIK, Inve, 4 L. W. 
552; 17 Cr, L, J. 684 582 


MADRAS HIGH COURT APPELLATE SIDE- 
RULES, Ra. 22, 24 869 


MADRAS LOCAL BOARDS AOT (V Map. or 
1884), S 317-E—License, grant of, for continuing 
mew private market—Fee, levy of, anrualiy, legality 


of. . 

Section 117-E of the Mndras Local Boarde Act 
deals with two classes of markets markets ia exist- 
ence at the time the Madras Local Boards Act 
came into force, and markets to be opened after the 
passing of the Act. 


Under sub-clause 1 read with clauses (3) and (5) 
of section 117-Е of the Act, the levy of fee is autho- 
rized tor the continuance of a new private market 
provided it was opened after the Act came into 
force ` 

The grant of u license enures fora period of one 
year only, and а lalnk Board has power to demand 
a fee every year for the license. М TALUK BOARD, 
KaviLPATTI t. JANAKIAMMAL, (1916) 2 M ҮҮ, N. 253; 
4 L. W. 886 884 


MADRAS TOWN NUISANCES ACT (III or 1889), 
Б. 3 (16)—Place of public resort’, meaning of — 
Hindu temple, whether place of public reso t— Gam- 
ing’, meaning of—Charce or skill, whether necessary 
ingredients— Playing ring game in Hindu temple— 
Offence. 

Playing a ‘ring game’ inan open space in a Hindu 
temple, which is not closed by gates or otherwise, is 
an offence under section 3 (10; of the Madras Town 
Nuisances Act. ‚ 

À place to which the public go, whether they 
have aright to go or not, is a ‘placo of public resort’ 
within the meaning of the section. 

The word ‘gaming’ in Madras Act III of 1889 is 
used in the sense of playing a game for a stake ora 
prize or for monéy or other thing waged upon the 
issue of the game. The question of chance or skill 
does not enter into the connotation of the term. 

Per Oldfield, J.— The fact that the accused paid the 
players after they had been successful and did not 
stake before they played, cannot affect his respon- 
sibility since he induced them to play on an implicit 
understanding that he would pay, if he lost. 

Per Sadasiva diyar, J—The compound of ‘a Hindu 
temple is a place of public resort though other 
religionists might be excluded from its precincts, 
just asa mosque can be called а place оѓ public 
worship though ovly Mussalmans are allowed to 
enter it to pray therein. It is not necessary thay 
every member of the public should have a right of 
access to a place in order tomake it a place of 
public resort. М Musa, In re, 31 M. L. J. 255; 
(1916) 2 M. W. N. 196; 4 L. W. 508 ' 839 


——8.8 (12) 142 


MALABAR LAW—Kanom, redemption of, suit for, by 
melkanomdar--Joinder of jenmi as party defendant 
— Order fiwing time for payment by plaintiff and sale 
in default— Order for sale not carried out and become 
barred—Jonmi, right of, to sue for redemption —Civil 
Procedure Code (Act V of 1908), ѕ. 11— Res judicata — 
Prior and puisne mortgagees — Action for redemption 
by puisne mortgagee, effect of, on mortgagor's right 

a NE of Property Act (IV of 1882), в, 98, scope 

of. 
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The penultimate paragraph of section 93 of the 
Transfer of Property Aci only extingaishes the 
right of the plaintiff to redeem onan order for 
sale being passed, and it extinguishes the mort. 
gage security so far as tho plaintiff is concerned. It 
does not affect the rights of third parties, though 
impleaded in the redemption suit, against whom.no 
order is passed for deposit of the mortgage 
amount, 


Wher the decree in a suit for redomption by a 
puisne mortgagee against the prior mortgagee, the 
mortgagor being impleaded as a party defendant, 
directs the plaintiff to pay the redemption money, 
and in default orders sala of the property and the 
order for sale is not carried out on such default 
and is allowed to become barred, the mortgagor is 
not precluded from suing for redemption on his 
own account, as he could not have applied under the 
decree for an order for sale. 


A suit by п melbenomdar docs mot, ordinarily, 
debar the jenmi from subsequently suing to redeem, 
even if he wasa pariy defendant to the melkanom- 
dars suit, when questions of res judicata betwee 
co-defendants do not arise. š 


Plaintiff's prodecessors granted a kanom demise to the 
predecessors of defendants Nos. 2%о 5 on 6th January 
1835. Subsequently, plaintiffrs father granted .a 
malkanom to lst defendant on 14th August 1895 with 
power to rede2m the prior kanom The first defend- 
ant filed a suit for redemption of the prior kanom, 
and obtained а decree directing him io pay the 
kanom amount within a certain tims, and in default, 
ordering sale of the property He did not execute 
the decree and allowed it to becoms barred. 
To that suit plaintiff's father wasa party. Plaintiff 
brought the presant suit for redemption, alleging an 
independent right in himself and fraud on the Ist 
defendant’s part in allowing oxecution to become 
barred. The Ist defendant contested the suit, 
on the ground that it was res judicata by 
reason of the prior suit and that the right of redemp- 
tion, even if it existed, was lost by the order for sale 
of his jenmam right: 


Held, (1) that the suit was not barred as res 
judicata; - ^ 


(2) that, as section 98 of the Transfer of Property 
Act, which was applicable to the case, did not permit 


plaintiff to ask for an order for sale, ns he was not - 


the mortgagee though a defendant, he could not 


~ have applied to navə the sale carried out and his 


right of redemption was, therefore, not lost, М 
VANHERI MANAKKAL PURUSHOTHAMAN NAMBUDRI т. 
loRUMPULANIL SANKUNNI MENON, 4 L. W.184 S51 


. MARRIAGE. See MUHAMMADAN Law. 


-MERCHANDISE MARKS ACT (ТҮ or 1889), s. 15 


———--MUTA. See MUHAMMADAN Law. 


MAXIMS—‘Estoppel against estoppel setteth the 
matter at larga, applicability of, to estoppels by 
record 289 


—— —- Time is of the essence of the contract 96 


168 
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MINOR co-parcener, admission of, into partnership 
or trade, proof of—Joint family trado, presump- 
tion as to 787 

— —-, docreo against, set aside—Revival of suit 
—Jurisdiction—Inherent power—Suit against 
minor- Court, duty of, to appoint guardian ad litem 
—Limitation 366 

—Decree, ex pario, against minor, when can be 
set aside -Quardian ad litem, gross negligence of, 
what amounts to. 

A minoris entitled to impeach a decree passed 
against him during his minority for sufficientreasons 
such as fraud or collusion, but if no such sufficient 
special reason exists, the decreo passed against the 
minor із just as good and conclusivea decrec asa 
decree passed against an adult. 

The mere absence of a guardian ad litem on the 
date of hearing cannot, in itself, suffice to justify a 
presumption of gross negligence against him. O 
RAGHURAJ GIR v. RUDRA PARTAB Sinen, 19 O. C, 119; 
8 O. L. J. 585 811 


———, mortgage to, whether void—Nature and 
incidents of infant’s contiacts and conveyances 
921 
MISREPRESENTATION. See Contract Аст, s. 18 
(2). 
MORTGAGE. See DOCUMENT, 
of bhag, void—Suit for possession dismissed 
-- Subsequent suit to recover mortgage-money, 








whether barred 564 
by way of conditiónal sale—Abandonment — 
Redemption. 


In the case of a mortgage no question of abandon. 
ment arises within the period of limitation for 
redemption. P MUHAMMAD CHIRAGH бпАН v. CHO- 
GHATTA, 99 P. L. R, 1916; 181 P. W. R. 1916 21 
—— --- by conditional sale, essentials of—Sale with 

contemporaneons agreement for reconveyance, 

when constitutes mortgage—Document, construc- 

tion of— Intention of parties 393 
— Contribution to mortgage-debt-—Sale of part of 

mortgaged property —Purchase cf entire equity of re- 

demption by mortgugee ~ Apportionment of mortgage- 

debt. I 

Part of a property under mortgage was sold to 
the defendant by the mortgagar and the equity of 
redemption in respect of all the mortgaged properties 
was subsequently sold to the mortgagee, In a suit by 
the mortgagee to enforce the mortgage: 

Held, that, having regard to the terms of section 
82 of the Transfer of Property Act. it was improper 
to order sale of the mortgaged property without 
fixing the proportion of the mortgage-debt charge- 
able on the property purchased by the defendant. 
PAT MAHARAJA Ram NARAIN SINGH v Ram Kumar 
Lat Buacar, 1 P. L. J. 228 208 


— by father —Interest, high rate оЁ— Redemp- 
tion—Couri, power of, to vary rate—Mortgagee, 
duty of, to -justify rate of interest—Burden of 
proof 916 


—-- — by father to pay previous debt—Higher 
rate of interest-- Liability of sons—Necessity— 
Burden of proof —Practice 17 

— — Foreclosure suit- Parties, necessary-—Toint 
Hindu family—Mortgagor, sons and grandsons of, 
whether ought to bo made defendants 64 
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wees — by insolvent within two years of peti- 
tion in insolrency—Presentation of petition 
to proper Court--Computation of time— Official 

Receiver, right of, to set aside mortgage 828 
—Interest after deposit, liability to pay— 
Mortgagor, duty of—Tayment into Court, what 
constitutes 814 
Joint Hindu family —Kavta, transfer by, not 
describing himself as such, for benofit of family, 
whether binds family~Minors joining karla as 
executants, effect of—Pleadings and proof, variance 
between 685 
— 'Mortgagee' 907 
— Mortgagee to become absolute owner on default 

of payment—Redemption after possession taken for 

breach—Adverse possession by mortgagee. 

In cases to which the provisions of the Transfer 
of Property Act do nob.apply, the mortgagor can- 
not exercise his right of redemption where posses- 
sion is taken by the mortgagee pursuant to a 
stipulation that he is to become absolute owner on 
default of payment of the mortgage amount within 
acertain date. 

This principle applies to both simple and usufruc- 
tuary mortgages. - 

If a mortgage is subsisting the mortgagee cannot 
ret up an adverse title against his mortgagor so as 
to acquire a title by adverse possession after 12 years, 
LB Аврсг HAMID v, DUÊRIAH BIBI 959 


—Mortgage-suit— Owner of equity of redemption 
not made defendant in mortgage suit disprssessed in 
execution by mortgagee-purchaser, remedy of—Khas 
possession— Redemption . 
An owner of an equity of redemption, who has not 

been joined asa defendant inthe suit upon the 

















mortgage and whohas been wrongfully dispossessed . 


by the morigagee-decree-holder in execution of his 
decree, can sue for khas possession and mesno 
profiis andis nob bound to sue for redemption. 
PAT Сораг RAM Marwan v NansisGH Pansap 744 
with possession —Suit for refund of money 
advanced by mortgagee Limitation ` .262 
Property leased to mortgagor — Previous suit 
for rent—Second suit for mort gage-money, whether 
barred. 209 
— Release, gratuitous, of one of mortgagors and 
claim against vest for proportionate shares—Main- 
tainability of swit—Joinder of releusee as pro forma 
_‘defendant—Splitting wp mortgage, whether a case of 
— Execution of fresh mortgage by veleasee, effect of, ` 
cn mortgagee’s right of suit — Transfer of Property Act 
(ТҮ of 1882), s. 60, Baucep. | 
-Jt is open to a mortgagee, apart from the exception to 
-gection 60 of the Transfer of Property Act, to abandon 
part of his claim releasing -one of the mortgagors 
and sue on the mortgage-bond to recover their 
proportionate share of the mortgage-money from the 
other mortgagors, and it is immaterial whether he 
releases gratuitously or otherwise But it is necessary 
that ube released mortgagor should be joined as a 
party so that the owners of the cquity of redemption 
may be fully represented. 
he execution of a fresh mortgage by the released 
mortgagor on the samo security does not affect the 
plaintiff's right of suit ns against the mortgagor 
rcf released on the original mortgage. The fresh 








ры 


CASES, [1916 


MORTGAGE—contd. 4 


mortgage isa separate transaction and does notiufringe 
the restriction on a mortgagee's powers, thnt he 
cannot release so as io increase the burden on the 
mortgagors, C BASANTA Kumar SARVAGYA t. JOGEN- 
pRA NATH DuTTA 530 
———+ Suit, for mortgage-debt by only ono of 

several heirs of mortgagee —Non-joinder of other 


heirs, effect of —Non-joinder of parties 77 ` 





—, suit on— Decree—Accounts commissioner, 
power of, to decide questions of law—Jurisdiction 
of Oourt—High Court Rules (Original Side), rr. 
397, 399 618 
—S8uit ст prior mortgage —Pwisne mortgagee not 
made party, right of, to redeem—Account, basis of. 

A puisne mortgagee, not having been made a party 
to a snit brought upon the basis of a prior mort- 
gage, is not bound by the decree obtained on the 
basis of that mortgage and is -entitled to redeem 
the mortgage, irrespective of the fact thata decree 
was obtained upon it and property sold in execution 
of that decree, on the ground of accounts taken on 
foot of that mortgage, taking into consideration the 
contractual rate of interest. A Рип CHAND ~. 
ROSHAN Lan, 14 А. L. J. 337 703 


— DECREE--Direction to sell properties in 
particular order, power of Court to give. 
A Court passing a mortgage decree has power to 
give directions for sale of the properties in a parti- 
cular order, at the instance of the mortgagee. Wi 








ARUNACHALAM CRETTY v. Murtoapra CHETTY, 92 M, . 


L.T.233; 4L, W.327 516 
== against mortgagor, whether binding 
on mortgagee who was no party to previous suit 
—Res judicata 443 


— —REDEMPTION—Further charge, deed of, set 
up—Purchaser of one of mortgaged properties, posi- 
* tiun of. 

A mortgaged two properties to the defendants 
and subsequently sold one of them to the plaintiffs, 
The latter brought a suit for redemption of the 
property purchased by them on payment of the 
whole morigage money and the mrrtgagees set up 
a deed of further charge, which, however, was held 
to be a simple money bond: 

Held, that the plaintiffs were entitled to’ redeem 
the property purchased by them on payment of the 
whole mortgage consideration and without-paying 
the amount of the bond. О PURAN SINGH v. BHIKIIAM 
SINGH, 30. L. J. 402 709 


Mortgage-deed alleged tobe with 
defendants—Notice to produce—Hxecution of 








deed, proof of—Admissions in prior proceedings, 


effect of 696 
— —— —— — Suit for cancellation of sale-deed 
and for redemption, nature of $17 
— Suit by one  co-mortgagor against 


another— Limitation Act (IX of 1908), s. 19, Sch. 

I, Art. . 148 Acknowledgment- Dakhalnama, if 

acknowledgment— Burden of proof. ' 

A suit for redemption brought by the representa- 
tives of some co-mortgagors against the legal repre- 
sentatives of another co-mortgagor who had redeemed 
the entire mortguge is governed by Article 148 of the 
First Schedule o1 the Limitation Act 1908, i.e, limita. 
tion extends for & period of 60 years from the date of 
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the execution of the mortgage or from the date when 
the mortgage-money becomes due. 

А. dakhalnama containing a description of the pro- 
perty purchased by the defendants’ predecessor and 
his signature thercon cannot be relied проп as an 
acknowledgment of liability within the meaning of 
section 19 of the Limitation Act. 

A party who has special means of knowledge of a 
fact is under the obligation to take up the burden of 
proving that fact. A Kuiri Вам v TAIK Вам, 14 








À. L. J. 834; 88 A. 540 452 
— REDEMPTION, suit for—Prayer for - 

vacating consent and decree cancelling sale-deed— 

Jurisdiction 72 

—SALE—Stipulation for re-purchase, effect of 

— Intention 91 





—SUBROGATION - Paying off prior mortgage 
with borrowed money - Lender's lien. 

The mere fact that money borrowed by a debtor 
is used to pay off & prior mortgage does not entitle 
the lender to the benefit of the discharged security. 
LB MaPruv.V BN E. ( BETTY FIRM 992 
MUHAMMADAN LAW— Muhammadan brothers liv- 

ing in commensality, position of—Joint family, pre- 

sumption as іо - Satisfaction of deed by one joint 
executant—Contribution, suit for, maintainability of 

— Suit on deed against one joint-executant barred, 

effect of. 

Muhammadan brothers, who live in commensality, 
do business together, share the same premises, 
divide up expenses and enjoy profits in common, 
cannot on that account be regarded as members of a 
joint family. No presumption can be drawn to the 
effect that a particular transaction conducted - by one 
of them was carried out from the joint family funds 
and was for the benefit of all of them. 

Where one of the joint executants of a simple deed 
satisfies the money due on it by executing a usufruc- 
tuary mortgage-deed, his suit for contribution 
against the other joint executantsis entertainable 
even before the mortgage-debt is satisfied. 

Where a suit is disinissed as time-barred as against 
one of two jointexecutants of the deed in suit, and 
decreed in full as against the other, who thereafter 
satisfies the decree, the Intter can nevertheless claim 
contribution from the former ,in respect of the 
amount which he has paid over and above what was 
dye from him.” O- MUHAMMAD RAMZAN ALI KHAN v. 

UHAMMAD Nasir Kuan, 3 O. L. J. 447 774 


= DOWER, whether can be 
marriage—Sale in satisfaction 
sideration— Advancement. 


There is nothing to prevent a Muhammadan 
husband increasing the amountof meher (dower), 
at any period after the marriage, beyond that which 
was originally in contemplation. 


In 1895, plaintiff's husband sold two houses to her 
for Rs. 1,700 in satisfaction of her dower, and himself 
continued to reside in one of the houses till his 
death in 1911 After his death the defendants, his son 
and another wife, took forcible possession of the honse, 
and plaintifi’s suit to recover possession of it_was 
dismissed on the ground that the deed of sale was 
without consideration and that the suit was barred 





increased after 
of dower—Con- 


E by time; 
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Held, (1) that the deed in question, being in reality 
a gift in consideration of marriage, was a deed of 
advancement and did not require any money .con- 
sideration to support it; 

(2) that the husband's residence in the housc from 
1898 to 1011 was permissive and on behalf of the 
plaintiff, so that no question of adverse possossion 
could arise. B IBRAHIM BHURA JAMNU v. ISA Rasun 
JANNU, 18 Box. L. R. 810; 41 В. 5 718 


—DOWER— Widow's lien for unpaid dower-- 
Widow in possession of husband's estate to satisfy 
dower. debt out of income—Interest or compensation, 
right to 

Under Muhammadan Law the idea of payment of in- 
terest on deferred dower does not ordinarily enterinto 
the conception of the parties. Ifa widow is allowed 
to take possession of her husband's property in order to 
satisfy her dower-debt on the basis of some definite 
understanding as to the conditions on which she 
shonld hold it, either express or implied, she must 
abide by its terms, Where there is no such under. 
standing anda claim is made to the estate, afier 
herhusband's death, by his heirs to recover posses. 
sion of their shares, sho should be allowed 
some reasonable compensation, not only for the 
labour aud responsibility imposed on her for the 
proper preservation and management of the estate, bnt 
also for forbearing to insist on her strict legal right 
to exact payment of her dower on the death of her 
husband, and compensation for forbearance to enforce 
a money payment is bést onleulated on the basis of un 
equitable rato of interest. 

A widow's lien for dower is the only creditor's 
lien of Mussulman Law which has received judicial 
recognition. | 

Rules of equity and equitable considerations 
commonly recognized in the Courts of Chancery in 
England are not foreign to tho Mussulman system. 





Quere:—Whether the Mussulman rule relating to 
usury was abrogated by Act XXVIII cf 1855. РС 
Наміві BIRI v. ZuBirpa Brat, 14 A. L. J. 1075; 21 O, 
W N ': 18 Bom L. R 999; 31M. L.J. 799 z0 M L. 


"T. 5074 4 D W. 692; 38 A. 531; (1916) 2 M. W. N. 681; 


1 P. L. W. 57 87 


GIFT—Registered deed — Possesaton with donee 

— Mutation not effected, effect of. 

A Muhammadan executed а deed of giftand got 
it registered, the donee being already in possession 
of the property: . 

Held, that the gift was complete although the 
donee did not get his name mutated. A MUHAMMAD 
YAKUB KHAN v NAZIRAN 200 


—MARRIAGE, essentials of —Consent of bride 

— Puberty, attainment of, before marriage-——Conjugal 

rights, suit for restitution of—Denial of valid mur- 
_ ringe— Burden of proof —Medical evidence to prove 

virgo intacta, epplication for—Refusal to submit to 
medical ezamination, inference from. 

Under Muhammadan Law, a marriage is invalid if 
the bride is at the time a minor, unless her 
guardian has previously consented to the marriage. 
This consent isan essertial If the bride is, nt 
the time of marriage, a major, the guardian's con- 
sent is unnecessary, she is legally entitled to please 
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herself, to marry the man of her own choic2, despite 
family or social opposition. 


According to Muhammadan Law a girl becomes a 
. major on the happening of either of two events, first, 
the completion of her fifteenth year, and second, on 
the attainment of a state, of pnberty at an earlier 
period. The burden of proving that a girl has in 
either of these ways reached her majority rests upon 
those who allege it and rely upon ib. 


In a suit by a husband, therefore, for restitution 
of conjugal rights, where the wife denies that a 
valid marriage was performod, the plaintiff should 
establish, by legal evidence, either that his marriage 
was contracted with the consent of tho girl's lawful 
guardian, or that having reached her majority in 
either of the ways above indicated, it was contracted 
with her own consent. 


Medical examination of the woman to find out 
whether she was a virgo intacta is not a crucial 
test for determining whether she had attained 
puberty at the tims of the marriage, and no inference 
unfarourable to the woman can be drawn from her 
refusal to submit to such an examination P C ATKIA 
BEGAM v. MUHAMMAD ЇлвАнїм, 21 О. W. N. 345 29 


—MARRIAG E—Restituiion of conjugal rights 
—Apostacy of wife, effect of 
A Mahomedan cannot gət a decree for restizusion 
of conjugal rights against a wife who has aposbatised 
from Mahomedanism. L B Ani ASGHAR т, M: KRA 
Hra U, 8 L. B. R. 461 É 279 


——. —SHIAH SCHOOL-Giff, voluntary and for 





consideration, requisites оў—Он Laws Act (XVIII - 


of 1876), 5. 3, ‘gift’ in, meaning of--Gift by way of 
trust—Settlement by husband for wife's unpaid dower 
on trust— Wife ignorant of the settlement —Blection 
by wife to take under the «ettlement, effect of Mort- 
gage by wife as guardian of her sons—Subsequent 
election to take under settlement, whether renders 
mortgage void — Muta marriage —Legitimacy, proof cf 
—Acknowledgment and repute, value of-—Transfer 


of Property Act (IV of 1882), s. 122—Trusts Act (II. 


of 1882)— Pleadings, admissions in, signed. by parda- 

nashin, when binding—Civil Procedure Code ( Act V 

of 1908), О FI, rr. 14, 15, O. XIII, т. 4. 

A voluntary gift (hiba) according to the Muhamma- 
dan Law, must be followed by delivery of possession 
to the donee, otherwise it is invalid, whereas a gift for 
consideration (hiba-bil-ewax) requires actual pay- 
ment of consideration (ewaz) and bona fideintention on 
the part of the donor .to divest himself in presenti of 
the property and to confer it upon the donee. 


А settlement by a husband of his property. on his 
wife in trust in full payment and satisfaction of the 
dower payable to her will constitute a grant for 
consideration only if there was a previous agree- 
ment between the settlor and his wife whereby she 
accepted the provision in her favour. That agree- 
ment is the only valuable consideration moving from 
the settlor for the grant he makes. In the absence 
of such an agreement, the grant and conveyance to 
the trustees must be taken to be a purely voluntary 
gift. The wife can, however, deliberately elect to 
take the benefits conferred upon her by it in lieu 


. INDIAN OASiis, 
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of her dower. IË she does so elect, she would be 
bound by the choice thusmade provided she was 
fully informed of the purport and contents of the 
document. But that election could not create the 
agreement botwoen her and her husband which is the 
sole consideration for the deed, mor could it enlarge 
the operation of tho deed itself; notwithstanding it, 
the grant to the trustees would still remain a purely 
voluntary gift and the property which it passed 
would have to be ascertained on that footing. 
Subsequent election would not be held to be a 
substitute fcr the original consideration. 

Where physical possession could not be given 
under .the gift by reason of the tenants being in 
occupation, the receipt of the rent or income issuing 
out of or derived from the property is the only form 
the necessary possession could assume, The validity 
of the gift would then depend upon whether the 
grantee, to the exclusion of all other persons, entered 
into the receipt or enjoyment of these rents or 
income. 

This provision of the Muhammadan Law is unaffect- 
ed by the provisions of the Transfer of Property Act 
or the Trusts Act relating to gifts and is quite 
consistent with section 122 of the former Act which 
requires a transfer to be made of the subject of the 
gift, i.e, a valid transfer, accompanied by delivery 
of possession. 

Where there was no delivery of the subject of a 
voluntary gift to the donee or the trustees in the 
case of a gift in trust, the gift is void. 

"Where the properties comprised in a voluntary 
deed of gift void as aforesaid have been subsequently 
mortgaged by the grantee as guardian for the sons of 
the grantor the mortgage is valid and operative, and 
the mortgageo's rights cannot be affected or his 
security invalidated by tho beneficiary electing to 
accept the gift after the execution of the mortgage 
and impeaching the charge created on the properties. 

The word “gifts” in section 3 of the Oudh Laws 
Act includes gifts in trust, where the donor’s bounty 
passes to his intended beneficiary through the medium 
of a trust. 

The legitimate son of a muta marriage has the 
same proprietary right in his father’s property as 
the offspring of a nikai marriage. 

No presumption of illegitimacy „сап be made 
from the fact that an alleged són born of a myta 
marriage has been treated with less care and соп. 
sideraticn by the father than the other acknow- 
Jedged children. . 


"Under tho Muhammadan Law, no statement made by 
one manthat another proved to be illegitimate is his 
son, can make that other legitimate, but, where no 
proof of that kind has been given, such a statement 
or &cknowledgment is substantive evidence that the 


person so acknowledged is the legitimate son of the . 


person who makes the statement provided his legiti- 
maoy be possible. 


If a member of а Mahomedan family makes state- 
ments touching the sonship or heirship of a person, 
ihose statements are good evidence of the family 
repnte concerning him. i 

Where a party to а suit relies on certain 
admissions by an ignorant pardanashin in the pleadings 
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purporting to bə signed and verified by her in 
manner required by Order VI, rules 4 and 15 which 
ave subsequently disproved by evidence of her con- 
duct during trial, strict proof must be given of her 
having signed the document and of the same having 
been read out and explained to her. In the absence 
of such evidence the pleadings will nob be accepted 
as satisfactory proof that the purport and effect of 
such admissions were brought to her knowledge. 
Courts should strictly comply with the provisions 
of the Civil Procedure Code, Order XIII, rule 4. PC 
Sapık Husain KHAN v. HASHIM ALI Kuan, 31 M L. 
J. 697; 19 O. C 195; 18 Bow. L. В. 1087; 2 C. W. N. 
180; (1916) 2 M. W. N. 577; 14 A. L. J. 1248; 2. М.П, 
Т. 40 i 104 


WAQH—Document, construction of — Muta- 
walli, nomination to office of, provision for, when hol- 
der incapacitated —‘Incapacily’, meaning of. 

А. document calleda wagfnama provided that on 
theexeentant, who was a mutawalli becoming incapaci- 
tated, the person in whose favour it was executed 
Should act as the mutawalli in his placo. The execut- 
ant absconded as the Police were after him: 

. Held (obiter), that the executant was nob incapacitat- 

ed to give room for his nominee. 





The incapacity of a trustee moans tho mental or 
physical incapacity and does not apply to the case of 
a trustee absconding for fear of arrest. 
Bist v. ABDUL JABBAR DAFTARY 





-—-— —, evidence of—Custom, special, in 
* opposition to general rules of law, essentials of — 

Burden of proof. 

A dedication of propérty in wakf may be proved 
by showing actual user of the property for wakf 
purposes for a long period. E 

A special custom governing succession to wakf 
property being opposed to the general rules of 
Muhammadan Law, the burden of establishing the 
same lies heavily on thuse who set it up. 

Such a custom should be construed strictly and 
must be shown to have been ancient, certain, 
invariable, reasonnble and coutinuous and should 
be established by clear and unambiguous evidence. 
S Muxnur Gazt v MasrANsHAH, 10 S. L В. 126 951 


ors, appointment of, 


Under the “Muhammadan Law the founder of a 
Фп] or his executor is entitled to appoint a 
sucoessor to the mufawalli. 


Jf the author of a wakf has named a certain number 
of persons as his executors, such or so many of 


them as accept the duty are to be deemed as his 
executors. 


But an uncertain, undefined and fluctuating body 
of men referred to ina deed of wakf cannot act as 
executors of the founder of the wakf, nor can any 
of them undertaking the duty thereby become an 
executor under the law. А MUHAMMAD Suarr v. 
Dost Мопаммар, 14 A. L. J. 595 204 











, testamentary creation of, whether 
talic—Government promissory notes, whether can be 
subject of wadi. 
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By the law of the Shiah sect of Muhammadans 
as well as by that of the Sunni sect, a valid waqj 
can be created by Will. 

Quare.—Whother a valid «(qf can bo created of 
Government promissory notes, О IZZAT-UN-NISSA 
ВЕбАМ v. Kaniz Fatima Becam, 19 O, C. 69; 3 O, L. 


J. 671 643 
NANKAR RIGHTS, auction-purchaser of, tile of, 
when complete 768 


NECESSITY See Custom; HINDU Law. 
NEGOTIABLE INSTRUMENTS АСТ (XXVI or 
18817, Ss. 1, 19 741 


—— 8.19 741 

- Es. 82, 87, 44— Negotiable instrument - Lin. 
bility of maker and acceptor, principles governing— 
Burden of proof — Promissory nuts, ewsculion of, 
without knowledge and in absence of payee to enable 
third party lo raise money—Part consideration, те- 
ciept of. 

The liability of a maker or acceptor of a negotiable 
instrument is governed by the following principles:— 

First, the moment it is admitted thatthe maker 
of à note or acceptor of а bill made or accepted it, 
the onus is upon him to get rid of his liability. 16 
is not for the plaintiff, unless he is charged with 
fraud and some prima facie case is made against 
him, to explain the circumstances at all; and secondly, 
except under peculiar circumstances, the proof of 
which lies upon the defendant, a man who signs n 
bill is presumed to be liable for the whole amount 
appearing on the face of the document. 

Where a promissory note is executed, in the 
absence aud without the knowledge of the payee, to 
help afriend of the maker to raise money on it 
and money is subsequently advanced on such instru. 
ment to a third party, the promissory note must 
be deemed to have been executed for consideration, 

Where a lesser amount than is shown in tho 
promissory note is subsequently advanced by the 
payee, the liability of the maker is, under section 
44 of the Negotiable Instruments Act, proportionately 





reduced A Nasir Aur v. Кнев Онахр 996 
Ss. 37, 46 996 

OATHS ACT (X or 1873), Ss. 4, б, 14 - Courts, power 
of, to administer oath 171 
—- —S§. 5 171 


Ss 6, 13—Alftirmation by Hindu witness— 
Deliberate omission to administer oath, effect of 
468 
— §.9—Agreement to abide by oath - Agreo. 
ment proving aboriive—Sait, decision of, on 
` evidence taken prior to agreement — Practice — 
Procedure 1001 
-- — 8. 18—Deliberate omission to administer oath 
effect of. : 
The words “omission to take an oath or make 
an affirmation” in section 13 of the Oaths Act 
do not extend to cases where the omission of the oath 
ov affirmation was intentional L B Driya v 
Exrkzon, 9 Bur. L. T. 133; 17 Ск L. J. £09 468 
—— $8.14 171 


OCCUPANCY RIGHTS —Holding of unknown origin 
at invariable rent for 40 years, whether can be 


- presumed to be holding at fixed rates of rent— 
Barden uf proof ` E84 





1C80 


OUDH ESTATES ACT (I or 1869), Ss. 8, 10, 22— 
Lists Nos. 2 and З prepared under s. $, scope and evi- 
dentiary value of —Ordinarily' in list No. 2, meaning 
of. 

The word ‘ordinarily’ in the preamble in list No. 2, 
"list of talukdars whose estates according to the 
custom of the family ordinarily devolved on a single 
heir”, implies that an oceasional variation would not 
affact the ‘custom’ of devolation. 

The rule of descent by primogeniture ts not exclud- 
ed from the scope of list No. 2 . 

The conclusive nature of the lists prepared under 
section 8, of which the Courts are required to take 
judicial notice under section 10 of the Act, is not іп 
reference merely to the fact that the persons entered 
therein are 'alukdars as defined in section 2, but the 
insertion of the names should be regarded as con- 
clusive evidence of the fact on which is based the 
status assigned to such persons. Their title to have 
their names inserted in list No. 2 is based on the 
specific family custom set out in the section. Under 
stction 10 the Courts are bound to regard as conclu- 
sivo the fact that there was such a pre-existing 
custom attaching to these estates on which their 
inclusion in the lists i is based. 

The provision as to the conclusiveness contained in 
section 10 is confined to estates within the meaning 
of the Act; ib does not apply to non-falukdari pro- 
perty. The existence, however, of a pre-existing 
custom gives rise to a presumption that, unless 
otherwise | proved, the custom attaches to the non- 
talukdari estate as well. 

The death of a person, to whom а sanad was 
granted virtually conferring the status of a taluk- 
dar, before the enactment of Act I of +869 and whose 
name is mentioned as a talukdar in list No. 1 prepared 
under section 8 of the Act, does not affect his status 
or his rights under the Act or the rules applicable to 
the devolution of his estate PC Murtaza Husain 
KHAN v MOHAMMAD Yasin ALI Kaan, 20 M.L T. 
3672; 14 A. L. J. 1083; 18 Bom. L. R. 884; 81 M. L. J. 
304; 38 A. 552; (1916) 2 M. W. N. 555; 25 O.L. J 1; 





190 Q. 290; 1 P. L. W. 123 299 
Ss 10, 22 299 

jOUDH LAWS ACT (XVIII or 1876), S. 3 104 
——— 8.5 49 





— S. T— Pre-emption, custom of, presumption as 
to—Wajib-ul-arz, entry in, effect of--Instances, value 
of. 

An entry in a wajib-ul-arz negativing a custom 
of pre-emption may be taken as an evidence of a 
contract between the then co-sharers of the village, 
which can be enforced against their successors-in- 
interest. Sucha contract renders section 7 of the 
Oudh Laws Act inapplicable. 

An entry in a wujib-ul-arz showing t'at at the 
time of its preparation the co-sharers of the village 
stated that they had a right to transfer their shares 
wheuever they liked, negatives a custom of pro- 
emption in the village. 

Instances to the effect that certain pre-emption 
suits relating to transfers in a village were decreed 
ly mutual consent of the parties to those suits, are 
inconclusive to establish a castom of pro-emption in 
that village, if such a custom is mob otherwise 
proved to exist thercin. О Hira Lan v. GANESH 
Prasan, 8 O. L. J. 415 


INDIAN CASES. 
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— 8з. 9, 10— Pre-emption, preferential right of 
— Pre-emptors, rival—Cause of action, right acquir- 
ed subsequent to accrual of, effect of. 

A defence, which may be available to a person 
in possession, may not be available to a person 
seeking to oust him, and no man can be allowed a 
decree for pre- -emption in preference to another 
who has a superior right, on the basis of a title 
acquired after the right to sue accrued. 

A person who is a co-sharerat the time of a 
sale may lose his rights, if any, afterwards by 
virtue of his conduct or by reason of his ceasing to 
be a co-sharer after the sale. If he was nota co- 
Share: at the time of the sale, his subsequent acquisi- 
tion of that status cannot clothe him мі, а right 
which he did not possess at the date of the sale or at 
the time when the cause of action for the suib 
accrued. 

Flaintiff, who was nota co-sharer in the sub- divi- 
sion in which the property sought to be pre- -empted 
was situate, ab the date of the sale, but acquired 
a share therein subsequently, claimed a preferential 
right of pre-emption ou the basis of his boing a 
co-sharer in the sub.division: А 


Held, that the subsequent acquisition of tho status 
of aco-sharer could not invest him with a right 
which he did not possess at the date of the sale. 
О RATAN v. RAM Nrwaz, 19 О. C. 110; 3 O. L. J. 581 
, 799 
——— 8.10 - ' 799 


OUDH BENT ACT (XXII or 1886), Ss. 52, 103 (4) 
— Perpetual hereditary farming lease, holder of, posi- 
tion of Tenant—Ejcctmeni-——Jurisdiclion of Civil 
and, Revenue Courts. 

A person not holding under-proprietary rights but 
holding a decree for a “perpetual hereditary ‘farming 
lease is a tenant within the meaning of section 52 of 
the Oudh Rent Act, and cannof be ejected by a Civil 
Court. 

A suit for possession or damages against persons 
holding Jand cither under a decree ofa Settlement 
Court or under leases granted by the superior pro- 
prietor is not maintainable in a Civil Court О SREO 
Natu v. MUBAMNAD ABUL Hasan Kran, 8:0. L, J. 
408 š 664 

— § 193 (4) © 664 

S 108, crs. (8), (10)—Notica of ejectment, 
suit to contest, dismissal of-—Suit or declaration of 
status as under- proprietor, maintainability of—Junris* 
diction of Ciril Courts 
The proper course for a person claiming to be an 

under- proprietor to whom a notice of cjoctment is 

issued, is to wait till he is ejected and then sue for re- 
covery of possession under section 108 (10) of the 

Oudh Rent Act, and until this remedy has been ex- 

hausted tho under-proprietor cannot approach a Civil 

Court with a suit for declaration. О RAM PlARE + 

RAMESHWAR, 19 О. C. 67 623 

- S. 12: —T'respassers recognised as tenants, for 
what purposes. 

Under section 127 of the Oudh Rent Act, а land> 
lord can recognise trespassers as tenants only for the 
purpose of payment of rent and not of ejectmont 
through the Revesuo Courts. О Doxpoo SINGH n. 
Sugo NARAIN SINGU, 3 О, L. J. 445 77 


` penalties attached to its creation. 
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PAPER CURRENCY AOT (II or 1910), Ss. 26, 27— 
Promissory note puyable on demand to person or 
bearer от order, if illegal und void—Right of creditor 

. ‘to get decree apart from-note—Negotiable Instruments 
Act (XXVI of 1881), ss. 1, 19. 

Under section 26 of the Paper Currency Act, If of 
1910,a promissory note payable to bearer on demand 
is illegal and void, and no suit can be maintained 
upon the same. 

The fact that the note is made payable to a person 
or bearer or order in the alternative does not affect 
its invalidity. 

Whether the payee can get a decree for the money 
lent under an obligation apart from the note depends 
троп the existence of a separate obligation and the 
fact that the loan and the note are contemporaneous 
is not decisive on the point. Р 

Krishnan, J.—The provision of penalty in section 
27 of the Paper Currenoy Act for the transgression of 
the rule in section 26 does nob cure the invalidity, as an 
instrument the creation of which is prohibited by law 
cannot be held to be valid because thereare also specific 
M CHIDAMBARAM 
CHETTIAR ^v. АҮҮАЗАМІ ТнНЕУАХ, 3l M. L. J. 401; 
(1916) 2 M. W. N. 210; 4 L. W. 261; 20 M. L. T. x 

4 
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"PARDANASHIN LADY, deed executed by— Burden of 
proof —Husbund and wife joint. executants, effect of. 
Where the genuineness ofa deed executed by a 

pardanashin lady is in question, the burden Нез on 

the person in whose favour ib was executed to prove 

-that the lady understood the nature and character 

of the transaction evidenced by the deed and that 

she signed it fully understanding it. 

Where a deed is executed by a pardanashin lady 
jointly with her husband and ibis found that in 
doing so she acted as a free agent and was duly 
informed of what she was about, the mere fact that 
‘the husband was a joint executant with her does not 
make the execution of the deed by her the less 
voluntary, although he may be found to have been 
the moving spiri in the negotiation of the loan 
evidenced by the deed. 

In order to determine whether a pardanashin lady 
was a free agent in entering into a transaction and 
appreciated the result of her act, the whole attendant 
circumstances must be looked to, regard being had to 
her mental capacity. О SALEHA Bist v. Оорн Сом- 
MERCIAL BANE, LTD., З O. L. J. 482 673 

-—Ex parte decree—Suit to set it aside on ground 
of fraud— Burden of proof. 

Even if a pardonashin lady sues to set aside 
anes parte decree on the ground of fraud and 
concealment of facts the burden lies upon her to show 
that the decree was obtained by concealment from 
the Court of material facts in circumstances which 
indicate that the aggrieved party was prevented by 
fraud from putting the Court in possession of the 
true facts. PAT PARBATI KOER v. JAGARNATH PRA- 
SAD 596 





PARTITION —Revenue Court, power of, to partition 


trees along with land. : 832 
PARTN ERSHIP—Acknowledgment by one partner, 
effect of 389 
—— — Collection of debt by partner after dissolu- 
tion and withholding from co-partner—Cheating 


872 
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——Minor member, liability of—Adjudication in 
insolvency 


Winding-wp—Pariner, power of, to borrow 
money or mortgage firm's assets or to acknowledge 
debt—Limitation Act (IX of 1908), s. 19—Acknow- 
ledgment by partner, 

As long as a money-lendiug businessis a going 
concern, each of the partners has authority to borrow 
money on behalf of the firm for the purposes of the 
business and to mortgage the firm's assets forthat 
purpose. 

When, however, such firm is being wound up, one 
partner has по authority to borrow money and to 
mortgage the firm's assets, except perhaps in the 
case of necessity, and he cannot give an acknow- 
ledgment of & subsisting debt so as tobind tho firm 
LB MALAYANDI Cuerry v. NaRAYANEN CHETTY, 8 


L. B. R. 363 225 
PATWARI, extent of authority of 777 
PENAL CODE (ACT XLV or 1860), S. 34 577, 580 
— — — 8.89 -~ 145 


+= mm Ss, 90, 361—K idnapping, essence of —Minor’s 
consent immaterial—Consent given on misrepresenta- 
tion of fact, effect of — Misrepresentation as to intention 

—Evidence Act (I of 1872), в. З. 

The essence of the offence of kidnapping is the 
taking of the minor out of the keeping of the 
guardian without the guardian's consent. 

If the other elements of the offence are presont, 
the mere fact that the minor is a consenting party is 
quite immaterial, 

A consent given ona misrepresentation of fact ix 
one given under a misconception of fact within the 
meaning of section 90, Indian Penal Code. 

A misrepresentation as to the intention of a person 
(in stating the parpose for which the consent is 
asked) is a misrepresentation of “fact” within the 
meaning of section 3 of the Evidence Act, P Ем. 
PEROR v. SOMA, 17 P. В. 1916 Cr; 18 Or. L, J. 18 

850 

———— 8, 95 142 

—~—— 8з. 95, 504—Insult, when criminally punish- 
able—-Breach of peace, effect of. 

It із not every‘ intentional insult which is crimin- 
ally punishable under section 404, Indian Penal 
Code: it must be shown that the accused intended, or 
knew it to be likely, that provocation (by the insult) 
would cause the person insulted to break the public 
peace or to commit some other offence. 

The law makes punishable an insulting provocation 
which under ordinary circumstances would cause a 
breach of the peace to be committed, oven though iu 
the particular caso the person insulted does not 
commit a breach of the peace. 


Where the accused were convicted under section 
604, Indian Penal Code, for having said in an іп. 
solent tone to a Deputy Magistrate, upon his expressing 
an unfavourable opinion at a local inquiry held by 
him into an application made by them and other 
residents ofa village for funds to enable them to 
dig à well, "then, why do you make an enquiry, go 
away quietly; 


Held, that in the particnlar circumstances of the 
case the conviction was bad in law and that the 


provisions of section 95, Indian Penal Code, com. 
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pletely covered the case. С JaykrisHNA SAMANTA 
v. EMPEROR, 24 С. L. J. 187; 21 C. W. N. 95; 18 Ов. L. 
J. 1⁄7 849 
` ——NRSs. 97, 99, 147, 326— Rioting—Grievous hurt 

—RRight of private defence—Implication of innocent 

persons — First report to Police, whether safe guide 

for charging persons named therein, 

The first reports made to the Police in riot cases 
are not safe guides to charge the persons named 
therein, for friends and relations of the real culprits 
are more often than not promiscuously implicated. 

An accused person who bears no injury should be 
convicted of having taken part in a fight only on very 
cogent evidence. 


. Ifaperson, while acting in self-defence, usos greater 
resistance than he is entitled to use, he makes 
himself liable to punishment. P Bagni: v. EMPEROR, 
107 P.L. R, 1916; 43 P. W.R.1916; 17 OR. L.J. 





450 ' 130 
——— $8.99 ' 161 

— 8 109 466 
— — — 8.147 130 
——— — 8.161 869 


———— 9, 17!—Disobedience of summons — Illegal 
.aummons—Conviction, legality oJ —U. P. Land Rere- 
nue Act (Til of 1901), ss 114, 193. 

Where a Collector proceeded to decide the question 
of the confirmation of a partition proceeding sub- 
mitted to him by an Assistant Collector under 
section 114 of the Land Revenue Act before the 
expiry of the term of appeal and issued summons 
tu a person for attendance, which was disobeyed: 

Held, that, inasmuch as the Collector was not 
legally competent to issue the summons under section 
198 of the Land Revenue Act before tho expiry of the 
term of appeal, the person could not be convicted 
under section 174 of the Penal Code. A Waris ALI 
t. EMPEROR, 14 А. L. J. 1069; 17 On. L. J. 471 151 
— Ss. 183, 186, 353—~Resisting or obstructing 

public servant in discharge of his duty — Execution of 

warrant of attachment—Civil Procedw'e Code (Act 

Y оў 1903), О. XXT, r. 24 (83) — Warrant, illegat — 

Officer executing, not authorised—Offence. 

In order to support a conviction for resistance to 
a public servant in discharge of his duty, the war- 
rant must be a lawful one and the person who 
executes the warrant must ba clothed with lawful 
authority under the warrant to execute it. 

A warrant of execution which does not bear a 
date on or before whicli it should be executed is 
not a good warrant. 
` The Nazirof a Court has no lawful authority to 
execute a warrant directed to the bailiff of the 
Court, 

It is no offence to resist the execution of a bad 
warrant, or to obstruct the execution of a warrant by 
a person to whom it is not directed. PAT MOHINI 
Монах BANERJI v, EMPEROR, 1 P, L. J. 550; 18 Cr. L 





J. 89 871 
———— S, 186 161, M 
m — š, 188 44 
——— 8. 211 | 852 





— §. 211—False change, essentials of — Sugges- 
К tion and publication of rumour, net within the sec- 
tion, 
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[1916 
PENAL CODE -ocontd. 


To sustain a conviction under section 211; Indian 
Penal Code, there must be something more than a 
mere suggestion of an inference that the com- 
plainant had committed an offence. There must be 
proof of a charge of some specific offence made 
with the intention and object of setting the criminal 
law in motion against the man who is said to have 


‘committed the offence. Moreover, the circumstances 


‘in which the statement was made and the form of 
words used have to be considered. L B NGA Bon 
Sue v. Emperor; 18 Ок, 1. J. 2 ' 834 
—— 8, 211— Procedure 845 
—— ——— T Ss. 224, 333, 84— Arrest. by chaukidar on 

suspicion —Rescue—Causing hurt to public: servant 

in discharge of duty--Commomn intention-—Bengal 

Ohaukidari Act (XX of 1856), s. 52—U. P. Town 

Areas Act (II of 1914) s. 41. 

Chaukidars ате no longer appointed under: section 
520f Act XX of 1856, as that section has been 
repenled by section 41 of the United Provinces Town 
Areas Act. They are not members of the Police force 


‚апа have no authority to arrest on mere suspicion. 
Therefore, it is no.offence to rescue from their'custody ^ 


a person arrested by them on suspicion. 

A person rescued from arrest cannot be said to 
have been acting in pursuance of а common inten. 
tion with his rescuers, where there is nothing to 
show that before his arrest he had any apprehension 
of bsing arrested or had made any pre-arrangement 
for his rescue. А JAFAR v. EMPEROR, 14 A. L.J. 


789; 17 Cr. L. J. 629 577 
— — — 8. 225B ‚ 496 
— — 8. 299 473 


Ss. 300 (3), 302, 364—Murder—Culpable 
homicide not amounting to murder —Death. caused by 
Single blow-— Intention. 

Where death is caused by a single blow, struck under 
the influence of passion, it must always be a nice and 
difficult question to determine the preciso intention of 
the offender and it might not unreasonably be brought 
in some cases within the Jesser offence of culpable 
homicide not amounting to murder. Every case must, 
however, be dealt with on its own facts, and loose 
applications of such inferential processes, giving 


too liberal an extension to the provisions of section . 


300, clause (3), should not ordinarily be encouraged. 
Deceased threatened accused, who lost his temper, 
and rushing out brought an iron-shod stick, witha 
single blow of which he killed the former: ` 
Held, that, having regard to the fact that death 


“was caused by a single blow, ib was possible that 


the blow struck by the accused exceeded in violence 
the injury he had in viëw at the moment of striking 
it, and that therefore, the accused should be con- 
victed of culpable homicide not amounting to murder 
under the second part of section 304, Indian Penal 
Code, ahd not of murder. B SARDARKHAN JARID- 
KHAN v. EMPEROR, 18 Box. L. R. 796; 41 B. 47; 17 Cr. 


. L. J. 530 578 


Ss. 801, 269— Murder—Poisoning—Intention 
to murder some one else, effect of. 

The .accused- prepared “sweets and put into them 
poison with the intention of giving it to her husband. 
The husband with some others partook of it. One of 
the others died in consequence of i£; 


L. R. 1816 Ок; 45 P. W. R. 1916 OR; 17 Cn. L, J. 451 
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Held, that the accused was in law guilty of murder, 
inasmuch as the intention of causing death is not the 
intention of causing death to any particular person. 
A JRONI т. EMPEROR, )5 A. L. J. 13: 17 Ов. L. J. 505 

' 473 
——- — S, 802 134,578 
— Ss. 302, 804— Murder- Culpable homicide— 

Stabbing with intention of causing injury likely to 

cause death resulting in death —Offence. 

Where the accused stabbed a person with the inten- 
tion of causing such injury as was likely to cause 





"death-and death supervened: 


Held, that ho should bo convicted under sec- 
tion 304, and not under section 302, Indian Ponal 
Code. L B Maune Auxa Тох v. EMPEROR, 17 CR. 
L, J. 544 592 


— 8. 302—Murder— Evidence—Accused pointing 
out spots where occurrence took place—Preswnption— 
Proof. 

Tn a murder case, when an accused person is able 
successfully to point out not one spot but several 
connected with the occurrence, there is a presumption 
that he had something to do with tho murder. P 
MATU v. ExPzEROR, 18 Ов. L. J. 6 838 


— 8. 304 Й 578, 592 


Ss. 304, 325, 396—Culpable homicide—Griev- 
ous huri—Blows struck by several accused—Convic- 
tion. 

Where death is caused by blows struck to the 
deceased by several accused persons and ib cannot 
be made certain which blow was struck by any 
individual accused, the conviction should be under 
section 825 and not under section 303, part II, 
Indian Penal Code. Р JAHANA v. EMPEROR, 109 P. 








131 
Ss. 322, 886, 39-—Stone-throwing ~Rash от 
negligent act causing hurt—Intention—Offence. 

Each case of stune-throwing should be considered 
on its merits, especially with reference to the know- 
ledge and intention of the accused. 

section 38H, Indian Penal Code, should not be 
applied where the facts constitute a graver offence. 

The accused, who had a. quarrel with his debtor over 
non-discharge of а ,loan, pelted brick-bats at his 
house knowing that there were occupants init, and 
Wurt one of them, who was under medical treatment 
for 10 days: š; 

Held, that the-acoused should be convicted under 
section 323, Indian Penal Code, and not under section 
336, asthe hurt caused was the natural and probablo 
consequence of his act. L B ExĒPEROR v. Maune Po 











NYAN, 17 Ов. L. J. 465 145 
= 8.325 ` 130, 131 

8. 826 131 

—— — 8, 333 577 


— — Ñ. 336 145 
S. 3429 — Civil Procedure Code ' Act Y of 1908), 
s. 185— Wrongful confinement— Execution of decrec— 
Arrest of judgment-debtor— Protection while return- 
ing from Oourt— Liability of Court officer to punish- 
ment. 
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A:deoree-holder is guilty of an offence under sees 
tion 842 of the Indian Penal Cole, if he causes arrest 
of the judgment-debtor while he is returning from 
Court under circumstances mentioned in section 135 
of his Civil Procedure Code, and the Court oflicer 
who arrests or makes over the warrant of arrest to 
his, subordinate for compliance is also guilty of the 
‘offence. 

The fact that the judgment-debtor when returning: 
from Court stopped inthe way to get a petition 
written for him by a petition-writer, does uot deprive 
him of the protection afforded to him by law. P 
Ram Lar v. Юмрювов, 121 Р, W R. 1916 Cn; 17 Cr, 





L J. 625 493 
8. 353 871 
— S, 861—Kidnapping, essence of 850 


———— Ss. 861, 366, 109—Kidnapping, whether con- 
linuing offence—Abetment. 

The offence of kidnapping is completo the 
moment а minor is actually taken out of the 
keeping of the lawful guardian, and does not 
continue as long as the minor is kept out of such 
keeping. ‹ 

There can be по abetment of taking” by conduot, 
which commences only after the minor has been 
completely taken out of the keeping of the guardian 
and the guardian’s keeping of the minor is completely 
atan end. A ABDUR RAHMAN v. EMPEROR, 14 А. 
L. J. 765; 17 On. L. J. 498 466 


——-—— Ss. 363, 868, 34—Kidnapping—“Keeping of 
lawful guardian,” meaning of “Wrongful confine- 
ment or concealment’, what amounts to. 

A married woman, under sixteen years of age, who 
leaves her husband’s house of her own accord and is 
proceeding to the house of her maternal uncle, does 
not cease to be іп the keeping of her lawful guardian. 
Therefore, a person who induces her to go with him 
is guilty of kidnapping her. 

A person who is not a party to the conspiracy 
of kidnapping a woman, and in whose house she 
lives as afree agent, other people having free access 
to her, cannot be convicted of an offence under 
section 369 of the Penal Code A KARAN SINGH v. 
EMPEROR, 14 А. L. J. 702; 17 Cr L. J. 532 580 


S. 865 —Abducting woman with the object of 
putting pressure on her friends — Subsequent release— 

Sentence. 

Where the accused abducted a woman merely 
with the object of putting pressure on her friends 
to restore a young girl whom they had abducted 
and let her go as soon as the girl was restored, no 
harm having been done to her in the meantime: 

Held, that, under the circumstances heavy sentences 
of imprisonment was not necessary. Р WARIS v, 
XMPEROR, 89 P. L. В. 1916; 17 On. L. J. 472 152 


——— 8. 366 466 


— — 8. 368 580 


S. 878—Theft of one's own property from cus- 
tody of another — Wrongful losa to person n chavge— 
Dishonest intention— Removal with implied consent. 
The accused. was charged with theft of his own 

box from the premises of a railway station where 

he had alighted from an incoming train, His luggage 
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was weighed at the station and he paid the excess 
fare demanded by the Station Master after weigh- 
ment. He had a hot altercation with the 
Station Master at the time and it was alleged that 
he removed the box and took away the railway 
receipt with him. On being requisitioned to deliver 
the receipt; the accused denied having removed the 
box. He was convicted of theft of the box witha 
dishonest intention, that is, with the intention of 
falsely denying that he had ever received the box and 
so causing wrongful loss to the Station Master or to 
the Railway Company and wrongful gain to himself 
in the shape of compensation for the alleged loss of 
the box: 

Held, (1) that the offence was not made ont as the 
accused, after satisfying the demand made on him 
for excess luggage, must be deemed to have removed 
the box with the implied consent of the Station 
Master; 

(2) that there was no dishonest intent disclosed 
by the facts, which it was the duty of the pro- 
secution to establish, and the conviction was, there- 
fore, not sustainable. A ABDUL KARIM v. EMPEROR, 
14 A. L. J: 417; 17 On. L. J. 468 14Š 
—— — 8.379 153 


— 8. 879 —Theft—Bona fide claim of right, how 
far a defence. 

Where property is removed in the assertion of a 
bona fide claim of right, the removal does nob con- 
stitute theft. But the claim of right must bean 
honest one, though it may be unfounded in law or 
in fact. If the claim is not made in good faith, but 
is a mere colourable pretence to obtain or keep 
possession, ib avails not asa defence. Whether the 
claim is honest must be decided by the Court from 
all the circumstances of the case, and it should not 
convict unless it isin а position to say that the 
claim is a mere pretence. С SURAJ ALI v. ARFAN 
Aur, 20 C. W. N. 1270; 44 C. 66; 17 On. L. J. 456 136 


S. 406—Oriminal breach of trust — Article 
given to accused under written agreement —CÜompeten- 
cy of Criminal Courts to decide whether agreement 
was real or nominal. 

Where а person is accused of criminal breach 
of trust in respect of articles delivered under a 
written instrument, which expressly recites that they 
were returned to him after money received, it is not 
open t6 a Magistrate to launch into an enquiry 
whether the instrument represents a real transaction 
between the parties or a mere benami arrangement 
constituting the accused a trustee in respect of those 
articles. М GOKAYVARAPU Psrayya, In os (1916) 2 
M. W. N. 168; 4 L. W. 198; 18 Cr. L. J 3 866° 


— — S8. 415, 420 —Parinership—C lection vf debt 








by partner after dissolution and withholding from . 


co-partner—Ch ating: 


The acoused, one of two partners in a commission ` 


business, by a deed of dissolution of the partnership 


undertook ‘not to interfere with the business of the | 


company’ without his co-partner’s knowledge. He, 
however, collected a debt from a debtor of the firm 
and did not pay it over to his partner. Accounts 
had not been settled: 


Held, that accused could not be charged with. heats 
ing under § section 420, Indian Penal Code, ` 
. 
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A concealment of facts cannot be said to be dis. 
honest so as to constitute the offence of cheating, if 
the person who is charged with concealing is not 
under a duty to disclose the facts. MI  PARUCHURY 
VENKATAPPAYYA, In ve, 18 CR. L, J. 40 872 
S. 420 872 
—— —— N, 434 —Survey and Boundary Marks Act 

(IV of 1897), s. 17 (в) —Resistance to Survey 

Officer—Removal of land-marks —Non-inclusion of 

estate surveyed in Government Notification — ‘Good 

faith’, ‘lawful authority’ and ‘discharge of public 
functions, interpretation of —Private ете, right оў, 
justification for—Offence. 

Where a surveyor, empowered to survey an estate 
under section 17 (a) of Act IV of 1897, put up 
boundary marks bona fide on land that he was not 
authorized by the notification to survey and 
was engaged in taking measurements on what he 
thought was the estate land, and the accused, after 
asking‘who he was, told him not to measure and 
removed the marks already set up: 

Held, (1) that the accused was liable to convic- 
tion under section 434, Indian Penal Code, as that 
section deals with all marks fixed by the anthority 
of a public servant without distinction betwcen 
those fixed correctly and those fixed incorrectly 
and without reference to the propriety of his 
exercise of his authority in the particular case, and 
the fact that the land surveyed was not included 
in the notification of Government under the 
Boundary Marks Act would not justify any obstrue- 
tion being offered to the survéyor; 

(2) that an offence under section 186, Indian 
Penal Code, was committed if the surveyor bona fide 
believed he was discharging public functions even 
though he was acting illegally. The words “under 
colour of his office” in section 99 of the Indian Penal 
Code simply mean that the public servant must be 
acting in good faith, thatis, with due care and caution. 

Section 99, clause 2, Indian Penal Code, in terms 
applies only to the right of private defence against 
the act of a public servant acting in good faith under 
colour vf his office, but that section governs the 
interpretation of the expressions "lawful authority” 
and “discharge of public functions” found in sections 
183 and 186 of the Indian Penal Code. 


Ifa public servant has not exercised,due care and 
caution in arriving at his opinion that he had autho, o 
rity to do the obstructed act, he cannot be said to 
have been acting in good faith. M PUBLIC PROSE- 
cuTOR v. MADHAYA BHONJO SANTO, 31 M. L. Ј. 305; 
(1916) 2 M. W. N. 183; 4 L. W. 377; 17 On. L. J. enc 

! 16 

D 8. 442 —House-trespass—' Building, meaning. 

of—Thatch hut. whether a building. 

A thaten-hut built for the parpoas of residanee is a 
“building used a+ а human dwelling’ wit.in che 
meaning of the expression as used in section 147, 
Indian Penal Code. О sanie Ram v. EMPEROR, 3 
O. L. J. 493; 17 Cr. L, J. 536 584 
— — 8.460 I 134 
S. 465—Forgery— Will, scribe of, antedating 
. it, effect of. 

The bare fact that a Will, found to have been 
forged, was admittedly written by the acoused at a 








Vol. XXXVI} 
PENAL CODE—conta. 


date later than that inserted in the body of it, does 
not, inthe absence of anything showing his com- 
plicity in the fabrication of the Will, raise a presump- 
tion to that effect. О — EMPEROR v. DURGA PRASAD, 
8 O. L. J. 4:7; 17 Ов. L. J. 540 588 


— — Ss. 471, 474—Hundi purporting to be drawn 
by firm which did not evist—Using such hundi as 
genuine Taking hundi knowing it to be false—Ad- 
mission of accused before Committing Magistrate. . 
Sand A were charged with using as genuine a 

forged hundi. 8 admitted before the Committing 

Magistrate that he executed the huxdi, which pur- 

ported to be drawn by a firm which never had any, 

existence. In the -Sessions Court he modified his 
statement by saying that he did not write or sign 
the hundi. А stated that S executed the hund: for 
consideration: | ` ` 

Held, (l)'that, as the admission of S before the 


Committing Magistrate was true in the main, he, 


was consequently rightly convicted; 

(2) that, as A took the hundi from 8 knowing full 
well that S had executed a false document, he was, 
therefore, guilty under section 474, Indian Penal 
Code, and that as һе negotiated it, knowing 16 to be 
a forged document, һе was also guilty under section 
471, Indian J'enals ode: 

(9, that as the conviction, though not technically 
correct, did substantial justice, it could not be 
quashed. Р Авова Mat v. EMPEROR, 30 P. W. R. 
1916 Св.; 17 Cr. L. J. 474 154 
— — B. 474 К 154 


—— Ss, 478, 482—Trade mark— Selector —Colour- 
able imitation. 

The complainants who are selectors import hand. 
made sugar into Cawnpore and use a distinctive mark 
of their firm for the purpose of denoting that the 
sugar contained in bags so marked has been selected 
and imported by them, and their customers accept 
the mark as a guarantee that the sugar is hand-made. 
The accused was found in possession of certain bags 
marked with a colourable imitation of the firm's 
mark: 

Held, that the complainants’ mark was a trade 
mark as defined in section 478 of the Penal Code 
and that the accused was guilty of an offence under 
section 482 of the Penal Code. А LATIF MIYAN v: 
EMPEROR, 14 А. L. J. 1080; 17 Or. L. J. 635 583 


— 8. 482 583 


— 8. 482 — Тгайе mark, infringement of—Mer- 
chandise Marks Act (IV of 1889), з. 15—Limitation 
~~ Acquiescence. 

There is nothing in section 15 of the Merchandise 
Marks Aot to prevent a prosecu ion under section 
482, Indian Penal Code, previded that the infringe- 
meut alleged against the accused is in point of 
time within the period limited in the section. 

The owner of a trade mark cannot stand by for 
several years while his trade mark is being infringed 
continuously, and then bring a criminal case in 
respect of some recent instance in which there has 
been an infringement. 

If the goods of a manufacturer have, from the 
mark used by him, become known in the market by 
a particular name, the adoption by а гіта! trader 
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ofany mark which would cause his goods to bear 
the same name in the market may beas mucha 
violation of the rights of that rival as an actual 
copy of his device; for hecauses it to be believed 
that the goods, so marked, are the manufacture of 
the other trader. In such cases the dissimilarity of 
the rival marks cannot be relied upon as a complete 
defence. 

A trade mark applied to his shirts bya shirt-maker 
may constitute ап infringement of а trade mark 
applied by another trader to his twill. LB ABDUL 


Mazpv ЁМРЕВОВ, 17 Cr. L. J. 488 168 
———— ds 482, 456— Trade-maik, false, using 591 
—— —- 8.486 591 
——— 8. 504 142 
— — 8 504—Insult, when criminally punishable 
849 


PLAINT, amendment of, when to be allowed 941 
ULEADER, admission by, against weight of evidenco, 


effect of 212 
PLEADINGS, admission in, signed by pardanashin, 
when binding 104 


-,amendment of, when allowable—Discretion 
of Court 
—Custom different from one already pleaded set 
wp al late stage. 

A defendant cannot be allowed to set up at a 
late stage of the proceedings a custom different 
from that pleaded in the written statement, O SURAJ 
BALI v. TILOK CHAND, 8 O. L. J. 327 66 
Plea of fraud taken at late stage, but as soon as 

fraud became known, whether entertainable. 

A party who is not aware that a fraud has been 
committed, and does not set up the plea in his 
pleadings, is not estopped from doing so as soon as 
he becomes aware of the fraud. О RADHA KISHAN 











v. WAJID ALI Kuan, 3 O. L. J. 501 746 
— Proof— Alternative defences 365 
—— — and proof, variance between 685 


— —— Suit for injunction on allegation of ownership 
of site in dispute Failure to establish tile, effect of 

— Proper remedy. 

On the allegation that he was owner in his own 
right of the plot in dispute, plaintiff sued for an 
injunction to prevent the defendants from inter. 
fering with his re-building а certain wall which had 
fallen down. It appeared that he was а non- 
proprietor in the village and was in possession of 
the plot as tenant of the defendants on payment of 
the customary dues: 

Held, (1) that inasmuch as the plaintiff had failed to 
establish his alleged ownership of the site apart 
from his position of non-proprietor in the village, 
his suit wasliable to be dismissed; 

(2) that his proper remedy was to sue for posses- 
sion of the site in dispute, as the defendants took 
possession of it sometime before the suit was filed. 
Р Kipar Narn v. HARI SINGH, 75 P. L. R. 1916. 55 


POSSESSION, modes of, proof of С 427 
— —, suit for— Land acquired under Tand Acquisi- 
tion Act—Procedure, regular— Ejectment, if allow- 
able. 
Jm a land acquisition case it was found that the 
necessary declaration under section 6 of the Land 
Acquisition Act was duly mado and published and the 
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public notice required by section 9, clauses 1 and 2, 
was also duly published and the plaintiff received 
notice of the proceedings as required by clauses 3 
and 4of section 9 of the Act in reasonable time to 
have taken any action ho deemed necessary. He did 
make an appearance and asked for a reference under 
section 18, but thereafter he brought a suit for 
possession: 

Held, that the defendants had acquired title to the 
land in suit under the provisions of the Land 
Acquisition Act and that they were not liable to be 
ejected. А SHAHJAHAN BEGUM т. SECRETARY OF 
STATE 265 


, suit for—Plots in bazar used as sitting places 
for dealers—Bazar included in taluka — Superior 
rights with talukddir—Subordinate rights with plaint- 
iffs— Right in nature of franchise acquired by &duerse 
possession—Talukdar, position of. 

Certain plots of land situated in a bazar lying 
in a village within a taluka, which had been used 
as sitting places for people who came to sell their 
wares, were seized upon by some of the talukdar's 
tenants who made erections on them. The plaint- 
iffs sued the tenants for possession of those plots 
and demolition of those erections. The tenants 
pleaded the title of the talukdar, and he was, 
therefore, made a party to the snit. His defence 
was that the plaintiffs, not being the proprietors 
of the plots, had no title whatever to their 
possession. It was found, however, that tho plaint- 
ifa had established a subordinate right with regard 
to the Luzir, so mach so that they were in fact its 
proprietors in all but name: 


Held, that the plaintifis acquired as against the 
telukdar, by a long course of adverse possession, a 
right in the nature of a franchise of carrying on 
the bazar and of levying dues npon the persons 
using it, a right which became a valuable property, 
and that the talukdar could not be allowed to inter- 
fere with the exercise of their rights by the plaintiffs, 
and that the suit must be decreed. O SHAMBHU 
DAYAL v OHANDRA SHEKHAR, 3 О L. J. 417 723 


POWER-OF-ATTORNEY. See DOCUNENT. 
—, general and special - Construction of docu. 


ment 805 


—, rules for—Construction of. 

A power-of-abtorney should bs construed strictly, 
the main rules for its construction being — 

1. The operative part of the deod should be 
controllad by the recitals. 








2. Where authority is given to do particular acts . 


followed by general words, the latter should . be 
restricted to what would be necessary for the pro- 
per performance of the particular acts. 


8. General words should not be taken to confer 
general powers, but should be limited to the purpose 
for which the authority was given. 


` A power to purchase, sell, or mortgage property 
does not include a power to borrow money and give 
a simple money-bond. S Buaewanui о. GANGA, 10 
8. L. R, 73 К 968 


POWERS-OF-ATTORNEY ACT (VII or 1882), Б.а 
. 968- 


INDIAN CASES, 


. [1916 


PRACTICE—Pleadings—Decree to conform to relief 
claimed. 

Tt is a cardinal principle of practice that a plaintiit 
can only recover according to his allegations and his 
proofs. 

Therefore, where plaintiff claimed restitution of the 
whole amount of a decree on a pro-note which mado 
him jointly liable with the defendants, on the ground 
that he was cnly asurety for them, but it was found 
that the money was borrowed by him for partner. 
ship purposes: : 

Held, that the plaintiff could not be given a decree 
for contribution. L E Мохе Mun Кнев v. TroNG 
Suan 464 


PRECEDENTS, judicial—Value and binding force of. 
Judicial precedents aro of binding force and of 
real guidance only in so far as they establish princi. 
ples. С TRUSTEES FOR THE IMPROVEMENT OF 
CALCUTTA v CHANDRA KANTA GHOSH, 24 С, L. J. 2463 
21 C. W.N. 8 Я б 749 


PRE-EMPTION - Auction sale—Share of undivided 


immoveable property sold—(Üo-sharers' simulta. 
neous bid 654 


=- —— Co-sharer—Sub-divisions—Shamilat patti ‘in 
thok, effect of—Title acquired after sale but before 
pre-emption suit — Purchaser, whether can improve his 
` position after purchase. 

Where a village consists of various thoks, and the, 
thoks are divided into various pattis, the revenues 
of which are payable, and the rents of which aro 
collected by each patitdar separately, the mere fact 
that the partition of a particular thok is imperfect 
as containing а shamilat patti in it, does not make 
the pattidar of one patti in that thok a co-sharer in 
another patti of the same thok. 

A purchaser may use a title acquired by him 
subsequent to the cause of action as a defence 
against a suit for pre-emption instituted after ho 
acquires the title. О DURGA SINGH т. Gaya SINGH, 


3 O. L. J. £09 5) 
— — „custom of, presumption as іо -- Wajib-ul-arz, ' 
entry in, effect of— Јпѕѓапсев, value of 668 


Decree specifying time for payment cf 
money — Execution—'Tender of money on last ‘day, 
whether sufficient compliance with decrce, when: 
money actnally deposited on following day 183, 

——— r preferential right of- Pre-emptors, rival—,; 
Cause of action, right acquired subsequent to 


accrual of, effect of 799 
——— , suit for— Claim based on relationship— Plain- 
tiff, what must prove ‚7 





‚ suit for—Sale-deed, price mentioned in, whe- 
ther fixed in good faith—Decree, consent, amount of, 
allowed in sale: deed, effect of. { 
Apre-emptor is bound to pay the price set out 

in the sale-deed, unless te can establish some mala. 

fides оп the part of either the vendor or tho 
purchaser. 

For instance, he cannot escape payment of ап, 
item shown in the deed as-being due at the timé of 
the sale by the vendorsto the vendee ona com. 
promise-decree not obtained by fraud, although that 
money was not legally recovernble at the time of 
ihe suit O BHARAT 51хьп т EURAJ BAKHSH SINGH,- 
3,0. L. J. 498 739, 


i 
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PRESIDENCY SMALL CAUSE COURTS ACT (XV 
or 1882), S. 88—Full Bench, whether Court of 
Appeal. 

The Full Bench of a Presidency Small Cause 
Court exercising jurisdiction under section 38 of the 
Presidency Small Cause Courts Act is not a Court of 
Appeal and is competent to allow the withdrawal of 
a suit. М KRISHNASWAMI PILLAI v. DORAISAMI 
AMMAL, 5 D. W. 147 | 1003 
PRESIDENCY TOWNS INSOLVENCY ACT (III ox 

1909), Ss. 7, 236, 90 —Letters Patent, ss, 12, 18—In- 

solvency Court—Decision on title to immoveable pro- 

perty outside limits of original civil jurisdiction of 

High Court—Jurisdiction. 

Section 7 of the Presidency Towns Insolvency Act 
gives the Insolvency Court power to decide ques- 
tions of title to immoveable property situate outside 
the limits of the original civil jurisdiction of the 
High Court, and the proviso to section 90 makes it 
clear that such jurisdiction was not intended to be 
curtailed. 

Section 12 of tke Letters Patent does not control 
section 18. The two jurisdictions are separate and 
the restrictive provisions of section 12 should not be 
imported into section 18. The powers mentioned in 
section 18 include those contained in Act III of 1909. 
. Per Abdur Rahim, Ofig. C. J—Section 36 of the 
Act only provides à summary procedure in cases where 
there is no dispute raised, but that does not necessari- 
ly exclude tlie jurisdiction of the Insolvency Court to 
deal with cases of disputed title. Only in cases of 
the latter class the ordinary procedure has to be 
followed. . 

The jurisdiction conferred by section 7 is of a 
discretionary character and it is seldom that the 
Insolvency Court will deem it expedient to try 
difficult questions of title. The Judgein such cases 
would ordinarily ask the Official Assignee to es- 
tablish his title by an ordinary civil suit and it is 
only cases which do not involve any prolonged enquiry 
that the Insolvency Court itself would undertake to 
decide. 

Seshagiri Aiyar, J.— Section 36 of the Presidency 
Towns Insolvency Act does not control the language 
of section 7, but provides a special and summary 
remedy in certain cases: section 7 gives jurisdiction 
over the property of the insolvent wherever situate, 
section 36 indicates that the jurisdiction should be 
exercised summarily only in certain cases, and that 
in all other cases al! the formalities of a regular trial 
should be observed, although the forum will be the 
same in both cases. 

Clause (5) of section 38: of Act III of 1609 
does not say that the Court should base its decision 
once for all on the evidence adduced by the garnishee 
and that it has no power otherwise to adjudicate on 
his rights. The enquiry at this stage is analogous 
to what takes place whena claim to property is 
udvanced in execution proceedings. The enquiry in 
such · proceedings is . not generally exhaustive, 
Similarly, the Insolvency Court is not restricted to 
the materials furnished by the examination of the 
garnishee in summarily dealing with his claim. The 
contentious matters arising on the claim should not 
he disposed of only on the examination of the 
claimant but shozld be allowed to be dealt with in 
the ordinary way. М OFFICIAL ASSIGNEE ОЕ MAD» 
RAS 0, VADAVALLI AMMAL, 20 M, L, T. 811; 4 L. W. 
426 - 524 
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PRESIDENCY TOWNS INSOLVENCY ACT— 
concld. 





— S. 27 (6), Sch. II. cu. 18 — Proper or necessary 
parly— Creditor—-Evidence Act (I of 1972), s. 187— 
Üross-examination— Adverse party, 

A purchaser of a part of the estate of a person 
who subsequently becomes bankrupt, is not a credi- 
tor of the bankrupt and is not a necessary or proper 
party to proceedings under.Schedule II, clause 18, 
of the Presidency Towns Insolvency Act. 

The right to cross-examine belongs, under sec- 
tion 137 of the Evidence Act, to an adverse party, 
and a person who is not an adverse party should not 
be allowed to intervene in the proceedings and to 
take part in the cross-examination of the witnesses, 
and the record must be restored to the condition it 
would have attained had there been no cross- 
examination at his instance. 

'The notes of the public examination of an insolvent, 
though admissible against him under section 27 (6) 
of the Presidency Towns Insolvency Act, cannot be 
used against a creditor who had no opportunity to 
cross-examine him. C JARWA Bate PITANBAR NILAM- 
BAR SHAH, 24 O L. J. 149 689 
— — 8,86 524 
— — 8. 86 (1), application under, if may be made 

ex parte—Calcutta High Ccurt Insolvency Rules, 

rr. 17, 18, 39, 20. 

Applications under section 86 (1) of the Presi- 
dency Towns Insolvency Act for examinaticn of 
persons thereunder are intended to be made ez parte 
under the rules framed by the Calcutta High Court 
under section 112 of the Act. 

To such applications rule 30 applies and not rules 
17,18 and 19, and this view is supported by the 
English Bankruptcy Act (1914), 4 &45 George V, 


„СЬ. 59, and the rules thereunder. C Кіѕѕовү MOHAN 





Roy SHAHA, In re, 20 C. W. N. 1155 990 
— 8. 90 524 
— — Ecu. П, Авт. 18 689 


PRINCIPAL AND AGENT— Aceounts, suit for—Limita- 
tion Act (XV of 1877), Sch. II, Art, 89— Right of heirs 
of deceased principal. 

The period of limitation for a suit by a principal 
against his agent is, under Article 89 of the Limita- 
tion Act, three years from the date when the account 
is demanded and refused, or from the conclusion of 
the agency. 

Whether a demand was made by the principal or 
not, his heirs are entitled, at the date of his death, 
to demand an account fora period of three years. 

Quzre:—Whether the principal or his heirs, after 
his death, can ask for accounts for the whole period 
of the agency exceeding three years. P C NOBIN 
CHANDRA BARUA v. CHANDRA MADHAB BARUA, 20 M. 
L. Т. 430; 21 О W. N. 97; 14 A. L. J. 1199; 18 Box. 
L. R. 1022; 31 M. L. J. 886; 24 C L. J. 509; (1916) 2 
M. W. N. 665; 44 C. 1 1 


Agency for a term certain- Continuance after 
expiry of term—Termination of agency—Contract Act 
(1X of 1872), в. 201— Suit for accounts — Limitation 
Act (1X of 1908), Sch. 1, Art. 89. 

Where the duration of an agency is fixed for term 
certain by agreement between tho principal and 
agent and the latter is allowed to continue as agent 
even afterwards, the agency is not terminated on the 





1088 | INDIAN OASHS. 


PRINCIPAL амр AGENT—contd. 


expiry of the term nor is a fresh agency created but 
the original agency continues. 

A suit foran account against the agent сап be 
bronght within three years from the date when he 
actually ceases to be an agent or against his legal 
representatives within three years from his death. 
мМ RAMANATHAN Онкттү т, Kast, 31 M. L. J. 686; 
4 L. W. 452; (1916) 2 M. W. N. 860 804 


—— — Agency, termination of — Question of fact — 
Nattukottai Chettier, practice in money-lending busi- 
mess, relevancy of. 

The question when an agency is terminated is a 
question of fact and not of law. 

An agency doesnot necessarily terminate on the 
return of the agent from the foreign place to which 
he was sent and the sending of a new man. 

Where the parties are Nattukottai Chetties, the 
practice prevalent,among them in their money-lend- 
ing business, and the terms of the engagement 
usually understood from the relation of principal 
and agent,and the period for which the agent is 
entitled-to salary are relevant to the decision of 
the question. M NacaPPA OHETTIAR v. CHIDAMBARAM 
©нкттглв, 31 M. L. J. 687; 4 L W. 455; (1916) 2 M. 
W. N. 861 812 


—— — Contract for commission vates —Suil for com- 
mission — Limitation. Act (IX of 1908), Sch. I, Arts. 
102, 115—' Wages, meaning of—Employment of ad- 
ditional brokers — Variation of contract—Onus of 
proof. 

The relation between a broker and the person ‘for 
whom he acts is that of an agent and principal. Un- 
like the factor he is not entrusted with the custody 
and apparent ownership of the goods, but he is a mere 


negotiator to effect business and is paid for his, 


services a commission on the sales resulting from 
his efforts. Where the contract is not in writing, its 
terms are to be inferred from tho course of dealings 
between the parties. 

The general principle governi commission cases, 
is that the agent is entitled to receive his pay as 
and when he has found the business for his employer 
irrespective of what his employer may do with the 
business thereafter, that is to say, his claim arises 
when he has done his work. But each case must be 
governed by its own cireumstances and tbe right to 
claim commission will, in cases of brokerage for sale 
of goods, arise only from the date of the delivery of 
the goods. 

A suit for commission by a broker is one for money 
under a contract and is governed by Article 115 and 
not by Article 102 of Schedule I of the Limitation 
Act 

The addition of a prayer for an account in such 
a, suit does not alter its character as the account is 
merely ancillary to the main prayer for relief- and 
mere machinery for arriving at the correct amount. 


The suit is one for compensation for breach ofa 
contract, express or implied, within the meaning of 
Article 115, the term ‘compensation’ including moneys 
dug either under a bond or payable under a contract. 


The term ‘wages’ in Article ‘02 is, in general, 
confined to the earnings of menial workers, remunera- 
tion for mechanical or muscular labour, specially 
to that which is ordinarily paid at short intervals. 
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In 1901, defendants agreed to pay plaintiff com. 
mission at п specified rate on the sale of their goods 
whether the sales were effected through the plaintiff 
or otherwise. As plaintiff introduced another man 
as his co-worker the defendants, being dissatisfied 
with his business, intimated to plaintiff on 2nd 
March 1908 that they would have the work dono 
through other brokers and would not givé him 
brokerage for goods sold by them. Plaintiff sued for 
his commission on all goods sold: 


Held, (1) that the original contract was varied on 
2nd March 190%, asa result of which the plaintiff 
was entitled to get commission on all goods sold, 
except those sold through other brokers, and not 
only on goods 'sold by him; 

(2) that, having regard to the course ef business 
and the special knowledge of defendants, the onus 
lay on them to show how much goods were sold 
through other brokers; 

(3) that ihe suit was governed by Article 115 of 
the Limitation Act. A SUSHIL CHANDBA Das т, 
GAURI SHANKAR, 14 À L. J. 873 371 


——— --Goods purchased by firm on its own behalf — . 


Commission, whether allowed 210 





—Power-of-atforney, construction of, rules of— 
Agent, power of, to borrow money, when empowered 
to purchase, sell, or mortgage property— Principal, 
liability of, for acts of agent beyond scope of his 
authority—Third persons dealing with agent, acling 
mala fide and in collusion with latier, effect of, on 
principal's Liability. 

Where a cuntract is entered into by an agent 
fraudulently in furtherance of his own interests, 
and contrary to the interests of his principal, the 
latter will be bound by the contract only if the 
third persons dealing with the agent have acted in 
good faith. 

The burden of proving good faith lies on such 
third persons claiming against the principal. 

As a general rule an agent has no authority to 
borrow money on account of his principal so as to 
render the latter liable to the lender, unless the 
principal has given express authority or previously 
sauctioned such ш course of dealing on the agent’s 
part or has subsequently adopted and ratified the 
loan. 

A power-of-attorney should be constrüed ‘strictly 
the main rules for its construction being— 

1. The operative part of the deed should be con- 
trolled by the recitals. 

2. Where authority is given to do particular acts 
followed by general words, the latter should be. re- 


` stricted to what would be necessary for the: BRUN 


per performance of the particular acts. 

3. General words should not be taken to confor 
general powers, but should be limited to the purpose 
for which the authority was given. 

A power to purchase, sell, or mortgage property 
does not include а power to borrow money and give 
a simple money-bond. 

G, a gowls woman, was sued by H for specific 
рег formance of a contract of sale of her 
house to the latter. G, having no funds, in order to 
defend this suit agreed with K, a Pleader's clerk, to 
give him ith share of the above property or its 
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price, in consideration of K undertaking to incur 
all the expenses for defending the suit and otherwise 
working for her throughout the suit. In order to 
defend the suit К got G to execute a power-of- 
attorney in his favour, which, after reciting the fact 
of the suit pending against G, continued as under: — 

“Whereas I, G, have no funds to defend the afore- 
said suit and whereas I being a woman cannot 
manage the affairs regarding my aforesaid property, 
I, the said G, do hereby appoint K, etc.,to appear, 
plead and act in апу andall suits, appeals, etc., in 
respect of the aforesaid -property inclusive of the 
aforesaid suit filed, etc’, . with power to sell 
or mortgage tho aforesaid property to any one on 
any condition and recover purchase-money or mort- 
gage-money . . and generally to do allacts 
etc. . . ." The power-of-attorney further embodied 
ihe agreement arrived at between G and K and ended 
with the words "Expenses will be incurred by K." On 
tho strength of this power-of-attorney K mortgaged 
the property with plaintiffs for Rs. 1,000, agreeing to 
pay interest at 24 per cent. for the purpose of raising 
.funds to defray the expenses to beincurred iu defend. 
Ang the suit against ( On a suit by plaintiffs on their 
mortgage-deed, G contended that the power to mort- 
gage had been insertod by K inthe powor-of-attorney 
fraudulently and withont her knowledge; that the 
mortgage by K was beyond the scope of his author- 
ity, and that plaintiffs, having acted in bad faith 
and in collusion with K, were not entitled to recover: 

Held, (1) that as the power-of-attorney did not 
&uthorise K to raise money by mortgage for the 
purpose of defraying the expenses to be incurred in 
defending the suit against G. K had exceeded his 
‘authority, and G was, therefore, not bound by the 
inortgage. 


(2) that plaintiffs were not entitled to recover against 


. G, as they had not acted in good faith and were in 


addition proved to have acted in collusion with K; 


(8) that under section 52 of the Transfer of Property 
Act, the mortgage in favour of plaintiffs being 
inoffectual as against Н, plaintiffs had no lieu or 
charge on the price which (Z was to recoive from H 
in performance of her contract with Н. S BHAG- 
WANJI v. GANGA, 10 S. L, В. 73 968 


PRISONS ACT (IX or 1894), S. 42 160 


PROBATE—FEwecutor, whether can be compelled to take 
out Probate—Letters of Administration, whether to 
issue on failure of executor to take out Probate. 

Au executor called upon by citation to accept or 
renouneo is compellable, if he accepts, to take out 
Probate within a limited time. If he does not do so, 
Letters of Administration with a copy of the Will 
annexed may be granted to any competont applicant, 
B Kavasur SogABJI AIBADA т. BAI рухва, 18 Box. 
L. В. 766; 40 B. 666 373 


PROBATE AND ADMINISTRATION AOT (V or 
1841), Ss 31, 32, 88, 41—Guardian of minor, grant 
of, letters ` to— Moveable property, letters, whelher 
necessary for recovery of —Pructice —Probate proceed- 
ings Contentious matters, enquiry into. 

‚ None of the sections 31, 32, or 33 of the Probate 

and Administration Act anthorises a grant of 
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letters to the guardian of а minor who is neither un 
executor nor a residuary legatee. 

Where tho estate consists mainly of movoable 
property, Letters of Administration are not neces- 
sary. 

Proceedings for Letters of Adininistration should 
not be allowed to become protracted by entering into 
questions which cannot be finally determined in such 
proceedings. L B Ma Кї v, Ma Suwe Ны: 266 

— Ss. 32, 33, 41 266 


PROBATE PROCEEDINGS —Caveat, object of -Peti 
tion of objections to Probate, whether caveat-— 
Court-fee 

PROCEDURE-—Agreement to abide by oath -- Agree- 
ment proving abortive- Suit, whether can be decide? 
on evidence recorded prior їо the agreement. 

In a suit on а promissory note, the plaintiff 
agreed to abide by the oath of the defendant but 
the agreement became abortive and the Court 
permitted the plaintiff to withdraw his offer: 

Held, that it was competent to the Court to 
decide the suit on the evidence already on record 
prior to the agreement. М SESHAGIRI т. TENKAMAKKI 
BANKaYYA Зети, 4 L. W. 258; (1917, M. W. N. са 

1001 

——— irregularity in, acquiesced in by the parties, 
whether can be objected to subsequently 0 

—;, when Jndge disallows question to ber 

46 





PROPERTY, SELF-ACQUIRED. See CUSTOM. 


PROVINCIAL INSOLVENCY ACT (HI or 1907), 
Ss. 4 (b), 46 (1)—Revision, ground fee— Teansfer of 
property with intent to delay or defeat creditors, whe- 
ther question of law or fact. 

Under section 46 (1) of the Provincial Insolveney 
Act, the Chief Court will not, in revision, interfere 
with an appellate order of a District Court, 
unless it thinks some "question of law" has heen 
wrongly decided, 

The question whether a certain transfer of pro- 
perty has респ made with "intent" to delay or 
defcat creditors within the meaning of section -k 
(bY, is not а question of law but merely one of 
fact. P Har PARSHAN r, BHAGAT Sinan, 102 P. R. 
1916 594 
—— — 8. 16 828 
——— — Ss. 10, 36— Limitation Act (IX of 1908), 

х. ]d4—XMortgage by insolvent within two years uf 

petition in insulvency—Presentation of petition tu 

proper Court—Computation of time—Official Receiver, 
right of, to set aside mortgage. 

Section 36 of the Provincial Insolveney Act, does 
not apply so as to empower an Official Receiver to 
set aside a mortgage executed by a person within 
two years of his presenting the petition in insol- 
vency to s Court which had no jurisdiction to enter- 
tain it, but more than two years before its presenta- 
tion to the proper Court. 

Section 14 of the Limitation Act, which relates 
only to computation of periods of limitation, cannot 
be invoked to enlarge the period under section 36 
of Act 111 of 1907, which empowers the Official 
Receiver to take proceedings and impliedly states 
а rule of ovidence applicable to the proceedings so 
taken. 


- 


e 
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PROVINCIAL INSOLVENCY ACT -pontd, 


Quere.—Whether fa: tho parposs of section 36 


‘the date of-the adjudication can, with reference to 


section 16 (6), be treated as that on which the in. 
solvency petition was presented. M MOHAMMAD 
MARAIKRAR v. OFFICIAL Receiver, TINNEVELLY, 4 L. 

828 


` W. 128; (1917) М. W. N. 103 


—— S. 16 (2) 1004 
Stk 8: 86 828 


— §, 86— Mortgage by insolvent within two years 
of adjudication—Qood faith -- Burden of proof — 
Order under s. 36 —Invalidity of mortgage, decision as 

‚ to, whether necessary—Invalid mortgage, whether 
creates charge—Transfer of Property Act (IV of 1882), 
ss. 59, 100. j 
The onus of proving that a mortgage by an insol- 

yent within two years of his adjudication was execut- 

ed in good faith and for valuable consideration is 
on the mortgagee. 
Where, however, all the evidence is before the Court 


the question of cnus of p.ool is not of much import- 


ance, 

It is not necessary for a Court, in deciding whether 
a mortgage is void under section 36 of the rrovincial 
Insolvency Асі, to consider whether 16 із invalid as 
contravening the provisions of section 69 of the 
Transfer of Property Act. 

A document which is technically invalid as a 
mortgage cannot operate as a charge. М AMANTA- 
RAMA AIYAR т, YUssUFJI Oomer SaHiIp, 81 M. L. J. 
183; (1916) 2 M. W. N. 286 903 


———— Ss. 86, 46 — ‘Person aggrieved by обе, 
meaning of —Right of creditor to appeal against ad- 
verse order. 

A creditor has the right of appeal against an 
adverse order of Court under section 86 of the 
Provincial Insolvency Act I 

A person is aggrieved by an order passed under 
section 36 of the Act in tho following cases:— К 

(1) where he is a party to an order, or, if he is 
not, where he is bound by the order and the 
order affects his interests, i.e. his person or his 
property, injuriously: 

(2) where heis a party to an order and has 
suffered a ‘legal grievance’ thereby, inasmuch as 
something was wrongly refused which he was entitled 
to demand or something was wrongly granted to some 
one which he was entitled to object to, though he was 
not beneficially interested in the result. 

A person who is not a party toan order and 
is not bound by it at all and whom the order 
does not touch, even though it may directly affect 
him or disappoint him of a benefit which he 
might have recoived if the order had been different, 
anda person who, though a party, has suffered 
no grievance thereby, legal or beneficial, are not 
persons aggrieved by the order. 

Oldfield, J.— The Official Receiver, from the moment 
at which the insolvent’s estate vests in him, 
yepresents the hody of creditors and ought to 
protect their interests. If in the exercise of his 
discretion he thinks ib unnecessary to appear to 
do so, but finds that a particular creditor thinks 
an appearance necessary, the proper practice is 
fer him to obtain an indemnity from such creditor 
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PROVINCIAL INSOLVENCY ACT-—coneld, И 


and to carry оп the contest, recovering his costs 
from him in сазе of failure. М KUMARAPPA.CHETTIIAR 
v. MURUGAPPA ÜHETTIAR 771 
— — Ss. 36, 44 Statements recorded in enquiry by 

Official Receiver, whether admissible in proceedings 

under s. 36—Omission to object to admissibility, effect 

of—Docwument, execution of, in fraud of creditors — 

Onus of proof. 

Tho report of the Official Receiver is made evi. 
dence by the Provincial Insolvency Act only for 
the purposes of section 44 and not under any other 
section. : 

Statements recorded in an enquiry by the Official 
Receiver cannot be treated as evidence by a Court in 
proceedings before it under section 86 of the Act, 

Such statements cannot be treated as affidavits of 
the persons making them. 

The omission by a party to object to the admissibi. 
lity of irrelevant evidence will not, in the absence of 
a deliberate consent to waive objection, cure the 
defect. | 

The onus of proving that a document executed 
by an insolvent was in fraud of creditors lies oa 
the party asserting it. М CHINNA MEER\ ROWTHER 





v KUMARACHAKRAYARTHI AIYANGAR 906 
— 8,44 90б 
—h O 85.46 771 
—— S. 45 (1)—Hevision -Interference by High 
Court š 594 


PROVINCIAL SMALL CAUSE COURTS ACT (IX 
оғ 1887), 5. 23 —Jurisdiction—Title, issue involving 
question of- Madras Estates Land Act (Тој 1908), 
ss. 12, 189, 218 Suit for value of trees wrongfully 
cut and curried away, whether cognizable by Revenue 
Court—Title to trees, breach of, whether possible — 
Civil Procedure Code (Act V of 1908), ss. 102, 115— 
Appeal, second—Revision. 


Plaintiffs sued defendants in the Small Cause 
Court for Rs. 100, being the value of trees wrong. 
fully cut and carried away by them. Defendants 
contested plaintiffs’ title. The plaint was returned ' 
under section 28 of the Provincial Small Cause Courts 
Act for presentation to a Court competent to try and 
finally determine the issue as to title: А 


Held, that although the suit was tried оп the, 
regular side as it irvolved a question of title, it 
was a suit of small cause nature, and the fact 
that ,the plaint was returned under section 23, 
Provincial Small Cause Courts Act, made no 
difference: s ' 


Held, also, that the suit was uot cognizable by the 
Revenue Courts under section 213 of the Madras 
Estates Land Act. 

Per Krishnan, J.—'lo bring the suit within the 
Scope of section -218 of the Madras Estates Land 
Act, it must have been shown that it is for damages 
for а breach of section 12 of the Act. A title given 
by Statuto cannot bo broken. By no stretch of 
language can & suib for damages for cutting trees 
be described as a suit for breach of title to the trees. 
NI NARANAPPA v. VENEATARAMAN, 20 M. L, T. 281; 
4 L. W. 245; (1916) 2 М. W. N. 216 202 


`. 
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PROVINCIAL SMALL CAUSE COURTS ACT— 
concld, j 


^ 





— S. 85—Suit filed in Small Cause Court — 
Transjer of case to Munsif's Court—Decision— 
Appeal. 

A suit filed in a Small Cause Court does not cease 
to be a Small Cause Court snit by reason of its 

transfer to a Court not invested with the powers of a 


` 


° Small Cause Court, and no appeal lies from a decision 


of such Court in such a suit. Upuo SINGH ү, MUL- 
CHAND, 14 А. L. J. 105 317 


— — бон. П, Авт. 32—Jurisdiction—BSuit for ser- 
vices rendered in saving cargo, whether suit for sal- 
vage. 

A suit for services rendered in saving cargo from 

a leaky boat is not a suit for salvage and is not 

excluded from the cognizance of a Court of Small 

Causes under Article 32 of the Second Schedule 

of the Provincial Small Cause Cuurts Act. LB М. 

V. PILLAI v. SHEIKH EBRARINM, 9 Вов. L. T. 163 10 


PUBERTY, See MUBAMMADAN Law. 


PUBLIC SERVANT, act done as—Using abusive 

language in streeb in performance of civio duties 

142 

PUBLIC WAY—Pubiic drain when filled up, whether 
becomes public way. 

What was originally a public drain does not be- 
come a public way merely becanse it has been filled 
up in course of time. There may hare been user 
of such way without constituting ib a public way. 
C Rem CHANDRA Sit v. КАМАКМАХІ Das, 20 О, 
W. N. 778 890 


PUNJAB COLONISATION AOT (Puxias V ок 
1912), Ss. 14, 15, 19 | 125 


PUNJAB COURTS ACT (III or 1914), s. 41— 
Appeal, second—Construction of document, -whether 
question of law 199 


PUNJAB GOVERNMENT NOTIFICATIONS, No. 61 
dated 26th January 1:97 апа No. 437 dated 3rd 
October 1904, r. 1 138 


PUNJAB GOVERNMENT TENANTS ACT (III oF 
1893), acquisition of proprietary rights wnder, by 
widow of grantee, whether absolute property of widow 
—Gift, validity of. 

Goverriment granted abadkar rights in a certain 
land toa person under the Government Tenants 
Act, but the tenant died hefore he could acquire 
occupancy rights in the land, and it was mutated in 
the name of his: widow, who arranged for its cultiva- 
tion and successively obtained occupancy and pro- 
prietary rights therein: 

Held, that the grant to the husband gave him no 
rights of any kind inthe land. He was а mere 
tenant-at-will and only held that status at the time 

_of his death. By allowing the lands to be mutated 
in the name of the widow Government merely 
renewed the grant to her, and she in due course, by 
complying with the necessary conditions, acquired 


proprietary rights in the land, and when she paid - 


the necessary sum to Government she becxme the 
owner of the land in her own right, and could gift 
it to whomsoever she liked. P SEWA SINGH v. Brow, 
129 P. R. 1916 s е 382 
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PUNJAB GOVERNMENT TENANTS ACT—concld. 


=== — 8. 8—Punjab Colonization Act (Y Punjab of 
1912), ss. 14, 15, 19— "Statement of Conditions", cl. 
17 — Proprietary rights, acquisition and transfer of, 
by Govérnment tenant. 
Seotion 14 of the Colonization Act prevents seotion 
15 of the Act from having retrospective effect. 
Before the Colonization Act came into force, a 
Government tenant acquired proprietary rights under 
clause 17 of the Statement of Conditions applicable to 
tenancies under the Government ‘Tenants Act оп 
payment of the first instalment of the purchase- 
money, anda transfer of these rights did not need 
any sanction of the Financial Commissioner to 
validate it. F C P Guru Durr v. KARTAR SINGH, 
2 P, W. R. 1916 Rey. 125 


PUNJAB MUNICIPAL АСТ (III or 1911), 3. 175— 
Encroachment, demolitivm of, after sanction— Civil 
Court, interference by, with acts of Municipal Com- 
mittee. 

Persons dissatisfied with any act of a Municipal 
Committee have a right of appeal, but not to a Civil 
Court, which will interfere only when the act com- 
plained of is in excess of the powers of the Com- 
mittee. 

Section 175 of the Municipal Act, 1911, is very 
wide in its terms and ompowors a Committec to 
remove any encroachment or projection on payment 
of compensation, if it is not justified in taking action 
summarily ander section 173. 

Where a Committee has sanctioned the erection 
of a verandah ona site which is Municipal pro- 
perty, it can require its demolition under section 175 
on payment of compensation. P MUNICIPAL Cow- 
MITTEE, AMBALA V. MADAN Lat, i04 P. R, 1916 599 


PUTNI REGULATION (VIII or 1819), S. 8, notices 
under—Non-publication for a period immediately 
preceding sale of putni, effect of —Putni, sale of. 
Where notices for the sale of а putni were 

published in the Colleotor's Cutchery as required by 

the terms of Regniation VIIL of 1819, section 8, 

by affixing them to the notice board in the Ool- 

lector’s Court on the i4th of April and for some 

reason or other they were removed on the 23th April 
and the sale of the puni took place on the 
15th May: | 

Held, that the failure to exhibit the notices on 

tho Collector’s notice board daring the period im. 

mediately preceding tho sale, viz, from 28th 

April to 15th May rendered the sale invalid. С 

Besor CHAND v. MAMEZEDAR RAHMAN 917 

QUESTION or LAW—Acquiescence and necessity, 
whether questions of fact or of law 700 

Agency, termination of, whether question of 
fact or of law . 81 
, determination of rights of ala and айпа 








' malike inter se, whether 634 
Good-faith, whether question of law or of 
fact ` I 702 


——— —Intention of parties, whether question cf law 

or of fact 601 
—, meaning of words in document whether, 

The meaning of words is в question of fact, 
though the effect of words isa question of law. Ce 
Ram NARAIN SINGH v, CHOTA NAGPUR BANKING 
ASSOCIATION, 48 О. 882 · ‚ 821 





- 
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RECEIVER entitled to collect rents fot cortain 
faslis, if “a landholder” under 5.8 (5), Madras 
Estates Land Act 


REFORMATORY SCHOOLS AOT (УП or 1897), 
S. 81—Juvenile offender—Delivery to рент 
Sureties. - 

Section 31 of the Roformatory Schools Act (VIII of 
1897) extends very considerably the provisions of 
section £62, Criminal Procedure Code, which although 
later in date i is a reproduction of earlier legislation, 
and read with the definition of youthful offenders 
enables practically any Court in the case of an 
offender under 15 years cf ago to deliver him to his 
parents with or without sureties for his future good 
behaviour. A Annur Aziz v, EMPEROR, 14 A. L. J. 
1158; 17 On. L. J. 524 


REGISTRAR or HIGH COURT, powers of, re execu- 
tion of decreos 602 


REGISTRATION—Religious gift, deed of, whether 
requires registration — Transfer of Property Act, 
's. 128 d 989 


REGISTRATION ACT (XVI or 1908), S. 17 
— — B. li—Compromise petition, whetker ro- 
quires registration 290 


-— —- 8.17 (1) (d) — Lease for one year at fixed rent, 
whether requires registration—Waste Land Grant 
Rules, whether binding on Courts of Justice. 

The Waste Land Grant Rules are not binding on 
Courts of Justice. They aro in the nature of con. 
ditions attached to the lease granted by the Govern- 
ment and are binding only between the grantee and 
They are not rules which could 
be enforced against the grantee at the instance of 
the tenants. Their enforcement lies inthe Govern. 
mont, the- grantors. 

A lease for one year with a fixed rent is noba lease 
which can be construed as creating a tenancy from 
year to year, or resérving a yearly rent so as to require 
registration under section 17 11) (d) of the Registra- 


tion Act. LB Mauna. AUNG Hain v, R, Monianpy 
Serva 378 
= mae — f. 49 | 547 
—— — Bs. 49, 17—Property worth Re. 100 or more— 


Unregistered deed of sale — Admission of sale by ven- 

dor-—Inadmissibility of sale-deed in evidence. 

An unregistered deed of sale of immoveable pro. 
perty of the value of Rs. 100 or more is not admis. 
sible in evidence to affect the interest of a third 
person in that property who is no party to the deed, 
even if the vendor himself admits the factum of 


the sale. Р Bam SINGH v. BATAN SINGH, 110 P. W. 
R. 1916 374 
—- — S. 57 (5) 673 





; — Ss. 82, 83 — Prosecution for offence under s. 82 
Phaeton dur laici of Court—Sanction, grant 
- of, to person who compromised, whether enwres for 
“fresh complaint. 

‘A prosecution for an offence under section 82 of 


the Registration Act cannot be started withont the - 


previous sanction of any of the officers mentioned 
in section 83. 

A sanction granted to a person who afterwards 
compromised the matter with the accused, does not 
enure for a fresh complaint by another person, 


INDIAN CASES. 
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REGISTRATION ACT—concld. 


The complaint should be dealt with as if no per- 
mission under section R3 was obtained. A HUSSAIN 
Kuan v. EMPEROR, 17 Cr. L. J. 465; 14 A. L. J. 412; 
38 A. 354 145 


-— 8.88 145 


RELIGIOUS ENDOWMENTS ACT (XX or 1863), 
Ss. 7,9, 10, 12—Devasthanam—Committee, appoint- 
ment of — Revenue re-distribution of taluks— Lands 
of temple, assignment of, to different taluks— Jurisdic- 
tion of Committee, 

A Committee appointed under section 7 of the 
Religious Endowments Act for a temple in any 
partieular division or district does not cease to Have 
jurisdiction over that temple by reason of the assign. 
ment of its lands to а new division in a re-distribution 
ot revenue limits, and the Committee of the latter 
division has по power to appoint trustees for the 





temple. М К. RANGAPPA v. KARNAM BHIMAPPA, 31 
M.L J. 360; 39 M. 949 284 
—— — Ss. 9, 10, 12 284 


RENT, suit for—Pleading—Eviction by title para- 
mount to lessor—Apportionment of rent——Burden of 
proof—Evidence Act (I of 1872), s. 102. z . 
Where a tenant is sued for rent, he can set up 

eviction by title paramount to that of his lessor as 

an answer, and if he is ovicted from part of the land, 
an apportionment of the rent may take place: but 
ths onus is on the lessor to show what is the fair 
rent of the lands out of which the tenant was not 
evicted. C SURENDRA NARAIN Roy CHOWDHURY v. 
DiNANATH Basu, 43 C. 554 33 


RESTITUTION or CONJUGAL RIGHTS—Muham- 


madan Law—aApostacy of wife 279 
REVENUE PAPERS, entry in, in one co-owner's 
name alone, effect of 743 


REVERSIONERS. See HINDU Law. 


REVIEW. See Оту, Procenure Cops, О. XLVII, 
в. 1. 


REVISION — Interlocutory order—Final decree appeal- 
able—Revision, whether competent. 

No revision lies against an interlocutory order 
where the final decree in the case would be 
appealable, .P NAWABKHAN v. MEHR Bano,76.P. L. 
R. 1916 57 


RIGHT or WAY. See CRIMINAL PROCEDURE Conk, 
s. 147. 


SALE-—Agreement, subsequent, for re-purchase— 
Intention of parties—Extrinsic evidence, admis: 
sibility of —Lapse of time, effect of, in enforcement 
of rights inconsistent with patent provisions of 
document 38 


—— — in execution— Suit to set asido—Limitation 3 
SALE or GOODS. See VENDOR AND PURCHASER. 


SANCTION. See CRIMINAL PRocEDURE Cops, s. 196, 





Jurisdiction of -Court—Sanction, grant of, 
to person who compromised, whether enures for 
"fresh complaint - 
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SCHEDULED DISTRICTS ACT (XIV or 1874, 8.6 
— Act XI of 1846, в 4—R. 44 made under Act. XI of 
1846—-Criminal Procedure Code «Act V of 1898), 
8. 428—High Court, power of, to call for additional 
evidence, in appeal. 

Section 4 of Act XI of 1846, combined with rule 44 
of the rales wade under the Act, empowers the High 
Court to entertain the appealof an accused person 
convicted by the Agent of Mewas Estates in West 
Khandesh and, if necessary. to resort to the 

rovisions of section 428, Criminal Procedure Code, 
or the purpose of obtaining any additional evidence 
that may be necessary. В Emperor v. KHALPA RAN- 


онот, 18 Row. L. В. 789; 17 Cr L. J. 533 581 
SENTENCE or IMPRISONMENT, dotention in 
Civil prison, whether amounts to ў 160 


SHAMILAT, айпа, maliks, whether entitled to share in 
— Question of law, determination of rights of ala «nd 
adna maliks inter se, whether Partition — Wajib-ul- 
arz, construction of. 

The question of the rights of ala and adna maliks 
inter se is one of law, which must be decided upon all 
the materials before the Court. 

The айпа malik: of village Patti Allanwala, Tahsil 
and District Jhang, ave not entitled to share in the 
shamilat of the village. ' 

Where the following clause occurred in the wajib- 
ul-arz of а village: 

“Taqsim shamilat deh ki hasab rasad khewat ba 
darkhast har ek hissedar ke ho sakti hai, jis qadar 
kheiai-dara andrun shamilat deh bazaviah banjar 
shigafi ba razamandi khewat-daran qabiz erazi hon ba 
wagat taqsim kuchh lehaz qabza kisi khewat-dar Ка 
nahin hoga. Paidawar erazi shamilat deh ko jumla 
khewat-daran taqsim karenge. Bajuz r zamandi jumla 
khewat-daran ke kot khewat-dar тада shamilat deh ko 
па abad kar sakta hai na khuh laga sakta hai ......": 

Held, that it merely laid down a basis or mode of 
partition, and did not create or give any right to any 
person to share in the shamilat of the village. P 
SULTAN AHMAD v Parsa Ram, 2 P, R. 197 634 


—Khewatdars, rights of—Wajib ul-arz entries 
wn—Proprietor holding on behalf of khewatdars— 
Adverse possession. 

Defendants held land as owners in the village 
since 1858 and had been recorded as such in 
successive Settlements. There was no shamilat at 
the time of the Settlement of 1856. By common 
consent, thé proprietors decided that the right of 
ownership in submerged land belonging to a pro- 
prietor should become extinct after the lapse of 
12 years and that on re-appearance the land be con- 
sidered as the property of all the proprietors in 
the village. The wajib-ul-arz provided that the 
shamilat should be partitioned kasab rasad  khewat. 
The land in dispute emerged sometime between 
1856 and 1880 and was accordingly recorded as 
shomilat deh. Defendants having obtained a partition, 
plaintiffs sue* fors declaration that the partition 
was not binding on them as t! еу had been in pos- 
Session all along: 

Held, (1! that as the plaintiffs had been in pos. 
session of the entire shamilat khata on behalf of the 
khewatdars, they could not set up an adverse title; 
< '(2) that the defendants were entitled to a share 
їй the shamilat area in proportion to their khewat 
holdings. P AHMAD v. JAM Kuan, 92 P. L. R. 1916; 
183 P. W, В, 1916 20 
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= — land, share in, whether passes ipso facto on 

_ sale of «hewat land Burden o' proof --Intention of 

parties, whether question of law or of fact — Appeal, 
second 

Shamilat is not а mere accessory to the blew? 
land of a proprietor, and the sale of the latter does 
not ipso facto convey any rights in the former. 

The onus is оп the alienee to prove that a 
Share of the shamilat has been sold to him along with 
the khewat land. 

The question of the intention ofthe parties to & 
sale is one of fact and not of law, and does not, there. 
fore, furnish any ground for a second appeal. P 
SALEH г. Baxarawar, З Р. R. 1917 601 
БНІі LAW. See MUHAMMADAN Law. 


SPECIFIC RELIEF ACT (I or 1877), S 26~—Con- 
tract for sale, unconditional—Variation by subd. 
sequent agreement —Performance contingent on cun- 
dition —Non-fulfilment cf condition Specific per- 
formance —Damages for breach—Appeal—Awad of 
costs by Trial Court -Appellate Court, interference 
by. 

After a contract for the sale of certain houses 
was completely made, the parties entered into 
a verbal agreement whereby the vendors, who were 
Hindu widows, were to apply for Letters of Adminis- 
tration and obtain the sanction of Court to the 
intended alienation under section 90 of the Probate 
and Administration Act. On the application being 
made the Court granted Letters of Administraticn 
but declined to sanction the sale at the agreed price. 
It sanctioned u sale, however, at a higher price to 
some other persons, who then purchased the pro. 
pertv with notice of the contract for sale. There. 
upon the intending purchasera brought a suit for 
specific performance of the contract and in the 
alternative for damages for breach thereof: 

Hell, that by the subsequent agreement of the parties 
the orizinal contract was transformedinto a contingent 
one, dependent upon the consent of the Court 
being obtained to the sale, and as the contingency 
had nut happened, the plaintiffs were not entitled to 
specific performance, пог to damages for breach of 
contract, since there had been no breach of the 
modified contract. 

Tho Trial Court’s order for costs, even whereit is of 
questionable propriety, should not be interfered with 
by the Appellate Court, unless it is manifestly 
erroneous or unjust. C Kari DASSEE DASSEE v. 
NOBOKUMARI DasszEE, 20 O. W. N. 929, 23 C. L. J. 606 


š 655 
- —- — Ss. 85, 38 921 
—— — 8. 42 912 


-— — 8. 42— Declaratory suit by creditor of insol. 
rent, maintainability o —Provincial Insolvency Act 
UL of 19071, s. "6. 2). 

A sutby a creditor of an insolvent with the 
leave of the Insolvency Court under section 16 (2) 
of the Provincial Insolvency Act acquiesced in 
by the other ereditors of the insolvent, including the 
secured creditors on the property in dispute, for a 
declaration that a certain mortgage of his has 
priority over the other mortgages on the property, is 
not barred by section 42 of the Specific Relief Act. 
A Влрисксхр v, Bras Lan 4004 
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S. ,42---Declaratory suit—Decree for relief 
different from that clarmed in plainti—Landlord and 
tenant—Adverse possession—Declaration of perma- 
nent tenancy, prayer for — Decree declaring non- 
transferable occupancy right, legality of-—Discretiun 
of Court—Limitation Act IX of 1908), s. 28, Sch. T, 
Art. 144. 

When a plaintiff seeks a declaration of a specific 
character and fails to establish the facts whereon 
such declaration can be founded, he is ordinarily not 
entitled to a different declaration. 

A. plaintiff who asserts his title to ono kind of 
tenancy on his adverse occupation of the land for 
19 years cannot, on failure to establish the claim, 
ask the Court to establish his right to another kind 
of tenancy in consequence of that occupation for 12 
years. . 

A. purchaser of a holding, who, after having been 
in possession for upwards of :2 years, brings a suit 
against the landlord for а declaration of permanent 
tenancy in the-land and his title acquired thereto by 
adverse possession, cannot,. when it is found that 
the interest acquired by him was nota, permanent 
tenancy but a non-transferable occupancy right, 
obtain a declaration from the Court that by reason 
of that adverse possession he has become the holder 
of a non-transferable occupancy right in respect of 
the holding under the landlord. , 

Quzre.— Whether section 28 of the Limitation Act 
operates only by way of extinguishment of the interest 
of the dispossessed owner and not by way of assign- 





ment of that interest to the adverse possessor,- 


A Court has a discretion in a matter of this 
description and may, if the defendant is not taken 
by surprise, grant the plaiatiff a declaration different 
from the relief songht in the prayer clause of the 
plaint. C NABIN CHANDRA GuosH v. Ninkaman 
MuxHoPAnHYAYA 1 





maintainability of suit without consequential 
'relief- -Possession, addition of prayer for—Amend- 
ment of plaint, right to, in appeal, when not made 
in Trial Court 611 


S. 42, illus. (d), (е) and (f)—Declaration— 
Discretion of Court—Reversionary right, nature of 


255 
————8. 45—Mandamus, writ of, application for 
62 





STAMP AOT (II or 1839), S. 62 (b), Sch. I, Art. 35 — 

Amaldustak wherein mo vent is fived, whether requires 

sstamp—Conviction under section 62 (b) for failure 

to stamp such document, whether maintainable ~e 

‘Schedule of Act, whether exhaustive. : 

"The Schedule attached to the Stamp Act must be 
treated as exhaustive. 

An agreement for a lease whereby no ront is 
réserved and no premium paid or money advanced 
is not included in the Sohedule and does not require 
a stamp. 

An amaldustak for a term of seven years wherein 
no rent is fixed does not require a stamp and the 
executant of such a document cannot be convicted 
for failure to stamp it under section 62 (bl. РАТ 
SUNDER KOER v, EMPEROR, 20 Ç, W, №, 923; 1 P. L. J, 
866; Vj Ов, L, J, 499 Ç 175 


.. е 
, 
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STAMP ACT - concld. 


— S. 64 (c), construction of-—~Affiming : insuffi- 
cient stamp to document —Offence. 

fhe words ‘any other act’ in section 64 (c) of the 
Stamp Act mean an act ofa like nature to those 
which are specified in clauses (a) and (b) of the 
section, 

The mere fact, therefore, that a person pnts a stamp 
on a document, which he knows is not of proper 
value, does not amount to an offence under section 
‘64 (с) of the Stamp Act. С CHHAGMAL CHOPRA т. 
EMPEROR, 24 C L. J. 441; 21 C, W. N 248; 17 Cr. L. 





J. 466 146 
~ ScnEDULE, whether oxbaustive 175 

Scn. І, Авт, 35 175 

STONE THROWING—Rash or negligent. act 
causing hurt—Intention—Offence 145 


-SUCCESSION. See Custom. 


SUCCESSION ACT (X or 1865), Ss. 7, 9, 10—Domi- 
cile, incidents of—Domicile of origin —Domicile of 
choice, how acquired — Duration of stay, whether 
determines domicile of choice ~Intention—Abandon- 
ment of domicile—Law governing devolution of.pro- 
perty. 
Under section 10 of the Succession Act, ib is of 
the essence of the acquisition of a new domicile or а 
domicile of choice that the residence should be intend- 
ed to be permanent, that is to say, a man making the 
choice should mean it to be final and definitely 
intend quatenus in illo exuere patriam, to end his life 
in the residence which he has thus chosen, in a 
new place or country. 
The domicile of origin is that which а person 
acquires at his birth from his parents and follows 
the domicile of the parents. lt is not necessarily 
in itself local, that is to say, merely the place of 
birth. The domicile of origin once ascertained in law 
clings and adheres to the person, until he chooses 
to divest himself of it by substituting a domicile 
of choice for the domicile of origin The domicile 
of choice is acquired by a combination of fact with 
intention. The fact is residence, and the intention 
is that the residence should be permanent. ‘The 
domicile of choice can be discarded as easily as 
it can be acquired bya fact and an intention, 
namely, the fact of abandoning the residence, 
"accompanied by the intention that that abandon- 
ment shall be final, and upon the abandonment dẹ 
one domicile of choice without the acquisition of 
another, the domicile of origin revives proprio vigore 
and without the need of any further act or intention 
“onthe part of the person. Just as a domicile of 

choice is easy to acquire, so it is as easy to abandon. 
But for its abandonment two things are necessary, 
the abandonment 
that abandonment shall be final and permanent. If 
with that intention clear in his mind, a man should 
fail actually to abandon his domicile of choice 
and die before thus far giving effect to his intention, 
the result would be that the domicile of choice 
would persist und the distribution of his estate would 
have to be gover: ed by it. : 

It is not necessary for the abandonment that the 
person abanconiug should effectually resume his 
domicile of origin, that is, should physically res 


= 
\ 


in fact and the intention that. 
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appear at the domicile of origin before he could 
divest himself of the domicile of choice. The 
moment he quits the domicile of choice, the domicile 
of origin revives proprio vigore, oven though he dies 
on the journey, 

Duration of residence has nothing to do with the 
complete acquisition of a domicile of choice. In the 
absence of express declaration it is hardly possible 
to infer from a mero residence for an indefinite period 
but for a definite purpose an intention permanently 
to abandon the domicile of origin. 

. It is not possible to enumerate the indicia of an 
intention to make a residence a permanent home, nor 
can there be any question of the degree of clearness 
with which such an intention must be made out. 
It cannot be proved more or les clearly. In every 
case itis а pure question of fact which must be 
&uswered upon the evidence laid before the Court. 

` And there can be no better evidence than the man's 
statement of intention, if it can be proved. 

The onus is upon the person alleging that а man 
has acquired a domicile of choice to prove that he had 
that intention 

In the absence of intention either way, the long 
duration of residence in a foreign country terminated 
by death may bea good ground for inferring that, 
synchronously with the commencement of that 
residence, there had been an intention of making 
the residence permanent. Inferences of that kind 
may be rebutted by facts which would explain the 
duration of residence compatibly with an intention 
to return to the domicile of origin and the law leans 
very. strongly in favour of the retention of tho 
domicile of origin. Where there are no declarations 
of intention either way, ‘Courts would be slow to 
infer from the mere fact of residence, however pro- 
tracted it may be, the intention requisite to complete 

‘the substitution of the domicile of choice for that of 
origin. 

Plaintiff's husband, a Goanese, who was born in 
Goa, settled in Bombay in his fourteenth year for 
purpuses of trade and conducted a flourishing busihess 
there till his daath in his soventy-second year. 
During this period ho visited Goa only four or five 
times, though he intended to retire and spend his 
closing years there. He made a Will in Bombay 
whereby he bequeathed Rs. 7 & month to plaintiff for 
her life. Ina suit by plaintiff for a moiety of the 
‘estate under Portuguese Law: 


Held, .that plaintifs husband had, despite his 


* intention to roturn to Goa, acquired a domicile of 


choice in Bombay and that the devolution of his 
escate was, therefore, governed by the provisions of 
the Indian Succession Act. B CASLONIA Das SANTOS 
v. Pino, 18 Box. L. R. 715 227 


8s. 9, 10 227 


S. 882, notification wider, effect of — Custom— 
Succession—Oraons of Chota Nagpur Custom codi- 
fied, whether overrides Statute - Bengal, N.-W. P. and 
Assam Civil Courts Act ( XII of 1887), в. 87—Appeal, 
reference to historical works in, propriety of. р 
A notification under section 332 of the Succession 

Act declared Oraons, etc., exempted from the pro- 

visions of the Act, "provided that this notitication 

hal not alfoob апу porsun in regard to whose 
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rights a decision contrary to its effect has already 
been given by a competent Civil Court" 


Held, that the decision here meant is not some 
final decision such as would operate as res judicata 
but includes a decision under appeal. 

After customary law has been stereotyped in the 
form of a Statute which contaius no provision 
saving custom, it is nut open to a Court to give 
effect to custom, much less to а custom inconsistent 
with the Statute. | 

Obiter.—Reference to works of history at the 
appellate stage is irregular and should be avoided. 
PAT Тох: Onion v. LEDA ORAON, 20 G, W. N. 3082; 
1 P. L. J. 225 206 


SUCCESSION CERTIFICATE, fresh, Court-fee on, 
whether payable by heir after payment by prior 
heir on his succession 125 


SUCCESSION CERTIFICATE ACT (VII or 1839) 
125 


SUIT against some out of several joiut promisors, 
maintainability of 245 


= , whether can be dismissed for exaggerating claim. 
A suit cannot be dismissed on the ground that the 
plaintiff has exaggerated his claim. М Saspisiva 
AYYAR v. SURRAMANIA Ayyar, (1916) 2 M. W. 214; 
4 L. W. 260 ` 570 


SUMMARY TRIAL. See ORIMIKAL Procepers Cove 
s. 260 (d). 


SUMMONS given to Pleader's agent but returned — 
Service, whether sufficient 73 
illegal, disobedience of—Conviction, legality 
of 151 
SURETY.BOND providing for appearance of de. 
fendant when ordered to be present in person— 
Failure to appear when summoned as plaintiff's 
witness —Default, whether entails forfeituro of bond 
78 

SURRENDER. See Нихри Law. 


SURVEY AND BOUNDARY MARKS АСТ (IV or 
1597),s. 17 (a) 161 


TALU X, assignment of part of, if creates new tenure 
in respect of part—Enhancemeut of rent—Sub- 
division or consolidation of taluk, if affects its 
continuity 707 


THAVANAC ACCOUNT, meaning of —Natukotai 
Chetties —Custom ns to money-lending transactions 
— Limitation applicable to such accounts 497 


TITLE, suit for declaration of — Costs * 890 


TRADE AND PROPERTY MARKS, infringement of 
—Injuuction, suit for -Test $605 
TRANSFER or PROPERTY ACT (IV ox 1882)— 
Tenancy created before the Act—Homestead land, 
transferability of —Burden of proof —Lon3 possession, 
wastha gives rise to presumption of transferability, 
When a landlord sues a person on the allegation’ 
that he is а trespasser and that person sets up A 
transfer from & tenant, it is for the latter to prove, 
first of all, tho tenancy, and secondly, the validity of 
the transfer. : 


` 


.. 
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The presumption in the сазе of tenancies of 
homestead lands created before the Transfer of fro- 
perty Act, 1882, in the absence of evidence to the 
contrary, is that they were non-transferable the onus 
of proof being on the tenant. The only exception to 
this is when there has been an erection of patka 
buildings or a etanding by on the part of the landlord 
while the tenant spends a large sum upon the land. 
Mere long continued possession cannot give rise 
toa presumption of transferability. PAT  AMBiCA 
Prasad SINGH v, Barneso Гат, 200 W N. 113; P. 
L J.253 126 
S. 6— Lease from. year to year, whether herit- 

«Ше and transferable. 

A lease from year to yearis transferable under 
section 6 of the Transfer of Property Act and on 
general principles heritable, unless there is anything 


— 





to the contrary in the contract of lease. C BANDHU 
Laut MUNSHI t. LAGIN 1006 
-== Bs, 6,7 921 
——— S. 41, applicability of, to transfers of decrees 


—lÜU'ransfers of preliminary and final decree. for Jore- ` 

closure to different persons -Substitution of names. 

When there is b conflict between the transferoes of 
& preliminary anda final decree of foreclosure on the 
same land, the transferee of the preliminary decree 
is entitled to have his name substituted in place of 
the decree-holder in preference to the subsequent 
‘transferee of the final decree. After a trarsfer of 
the preliminary decree the decree-holder has no 
interest or property in the decree, and the transferee 
cannot get more than the transferor's rights. 

Transfer of a decree for foreclosure is not a transfer 
of land, anda transferee of such decree is not entitled 
to the benefit of the provisions of section 4 of the 
Transfer of Property Act, which apply only to trausfers 

by cstensible owners of 1mmoveable property L B 
Manowgp, K. E. v. Ma О 42. 
S. 52—Morigage of immoveable property 
pending suit for specific performance of contract 
of sale in respect of same property— Lien or 
charge of mortgagee on sale price deposited in 

Court in virtue of decree for specific performance 

968 
—— -— 8. 88— Transfer for good consideration but 
defeating one creditor, whether voidable. 

A transfer of property made for good consideration 
is not voidable under section 43 of the Transfer of 
Property Act even if made in order to defeat a 
creditor. L B Maune Tun U v. Mause Po TAE 

. : 55 
— —— S, b4— Registration Act (XVI ој 1908), з. 49 

— Sale-deed— Registration — Delivery of possession of 

property sold, effect of. 

16 is the Registration Act alone which excludes 
from evidence unregistered documents of a certain 
value. The Transfer of Property Act makes 10 
such exclusion, 16 merely demands registration in 
certain cases, and, if that demand is not complied 
with, the result is, not to exclude the unregistered 
document from being put in evidence, bu ‘to leave 

^it ineffectual to carry out the intended transfer 

A registered deed of sale makes the transfer: it is 
‘not merely evidence of it. An unregistered deed 
gf sale can nover makca transfer, but, where it is 
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not excluded from evidence by the Registration 
Act, it will always be evidence ofa transfer made 
by any other legal method. When purties agree 
and execute a decd of sale the contract to sellis ` 
complete. If the sale is for more than one hundred 
rupees, the deed must be registered, otherwise no 
transfer ensues, and the Registration Act read with 
section 9! of the Evidence Act will effectually 
prevent proof even of the contract to sell. But, if 
the sale is-for less than one hundred rupees, then 
the deed is admissible in evidence to prove the 
contract: yet the sale will- still be incomplete 
unless execution of the deed is followed either by 
registration thereof or by delivery of the property 
sold. A mere delivey of property does not of itself 
amount toa sale It must be made in pursuance of 
a contract to sell. and the Transfer of Property Act 
merely uses it as a substitute for registration. 

Obiter dictum. Where a purchaser is already in 
possess,on befo.e the sale, delivery of possession to 
him forthe purposes of section 54 of the Trausfer 
of Property Act is not impossible. N  DINANATH v, 
MANBODHI, 12 N, L. В 139 547 
—NÑ 9, 58 (c) 38 


— 8. 55 (c)—Mortgaye by conditional sale, essen- 
tials of—Sale with contemporaneous agreement for 
reconveyance, when gunstitutes morigage—Document, 
construction of Intention of parties. 

In construing section 58 (с) of ths Transfer of 
Property Act the words ‘mortgagor’ ani ‘mortgaged 
prop riy cannot bə read as ‘transferor’ and 'pro- 
perty cransferred.’ The sub-section does nut во 
much define the circumstances that create a mort- 

g-as provide that, where there is something 
which is in essence a mortgage, it shall not become 
or be treated asa sale merely by reuson of the fact 
thatitis ostensibly а sale. 

To constitute a transaction a mortgage it is 
essential that there should te payment of money 
advanced and transfer ofan interest by way of 
security, and where these two conditions exist, the 
transaction does not become asala by reason of the 
form. The person who seeks to make the transaction 
a mortgage must begin by showing that there is a 
mortgagor and mortgaged property within the 
meaning of section 58 (a). For that purpose the 
document must be construed and the intention of the 
parties looked to, 

Whether a transaction constitutes a sale or a mort-' 
gage is a question of law. - ° 

Plaintiffs sold to defendants some plots of lard 
for their full market value on .4th Angust 891, By 
an instrument of even date the defendant agreed 
to seconvey the lunds to the plasntiffs or their 
heirs on payment of the “price at the -beginning of 
the cu:tivation season of un. year within four years 
from this date” Part of the sale price was applied 
in full discharge of a previous mo-tgage-debt due 
by the plaintiffs to the defendant. In 1912 plaintiffs 
sued for r. demption: 

Held, thart t e transaction was nota mortgage but 
an ab olutesal- М M-rutaar Gounpan v. DASAPPA 





GOUNDAN, 31 M. L. J. 875; 5 L. W. 141 ` 393 
~ 8. 59 А 903 
—TDq 8. 60, TKCEN, 588 
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— Ss. 63, 70 — “Accession” to 
perty, meaning of. 

It would be stretching the interpretation of the 
word “accession”, as used in sections 63 and 70 of 
the ‘Transfer of Property Act, much too far to 
suggest that a mortgagee who is in possession of 
10 acres of land, and while in such possession 
brings 8 acres adjacent to it under cultivation, does 
so as an accession to the mortgaged holding. U B 
Nea Оно v. Mr Sx Mr, U. B, R. (1916) IT, 110 7 


— — 8.65 907 
——n 8. 70 | Z 


Ss, 74, 101—Priority — Simple money-decree, 
sale of immoveable property in execution of— 
Redemption of prior mortgage by auction-purchaser 
who is not mortgugeo, effect of 732 


S. 82—Mortgaye—Coniribution to mortgage- 
debt—Sale of part of mortyayed property—Purchase 
of entire equity of redemption by mortgagee—Apyor- 
tionment of mortgage-debt. 

Part of a property under mortgage was sold to 
the defendant by the mortgagor and the equity of 
redemption in respect of all the mortgaged properties 
was subsequently sold to the mortgagee. ina suit 
by the mortgagee to enforce the mortgage: 


Held, that, having regard to the terms of section 
82 of the Transfer of Property Act, it was improper 
to order sale of the mortgaged property without 
fixing tho proportion of the mortgage-debb charge. 
able on the property purchased by the defendant. 
PAT Raw NARAIN SINGH v, RAM KUNAR Lan BRAGAT, 
1 P. L. J. 228 208 


—— 85,82,95, 100— Mortgage—Rateable contribu- 
tion of mortgage-debt—Apportionment of Liability for 
mortgage-debt between life-tenant and remainderman. 
A reversioner, who jointly with the widow 

mortgaged properties left by the deceased owner, 

is on redeeming the mortgage entitled to claim a 

rateable contribution of the mortgage-debt from the 

person who purchased the life-interest of the widow 
in one of those properties and has a charge upon that 
interest in respect of his claim for contribution, which 
can be enforced under section 100 of the Transfer 
of Property Act. 

The principle for apportioning liability between a 
tenant for life and a remainderman or rever- 

sioner laid down. C TARAK Natu v. SYAMA M 


mortgage pro- 








——— Sy, 83, 84—Interest after deposit, liability to 
pay—Mortgagor, duty of —Payment into Court, what 
constitutes—- Costs, whether to be allowed to party 
forced into Court. 

Under sections 88 and 84 of the Transfer of 
Property Act, a mortgagor is entitled to deposit to the 
account of the mortgagee the amount remaining due 

-on the mortgage, and when he has made a valid 

deposit, interest on the principal money ceases from 

the date of the tender. 


It is for the mortgagor to comply with the torms 
of sectiou 83, but he does comply with them if he 
takes all possible steps to pay the money to the 
person who is entitled to it. 
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If through the fault of the person or persons 
entitled to it, iv is not clear exactly to whom the 
money is to be paid, a mortgagor cannot be deprived 
of the right conferred on him by section 88 by tho 
errors and omissions of such persons. 

A party who has beon forced into Court through 
no fault of his own but owiug to some omission 
of the opposite party is entitled to his costs. O 
HARIHAR BAKHSH SINGIT v. Suro Sineu, 19 О, C. ST 

4 
814 





— 8.8% 
8, 98, scope of. 
The penultimate paragraph of section 93 of the 
Transfer of Property Act only extinguishes the 
right of the plaiutiff to redeem on an order for 
sale being passed, and it extinguishes the mortgage 
security so far as the plaintiff is concerned. It 
does not affect the rights of third parties, though 
impleaded in the redemption suit, against whom no 
order is passed for deposit of the mortgage amount. 
М VAXHERI MANAKKAL PURUSHOTHAMAN NAMBUDRI 
v. PURUMPULANIL SaxKUNI Menon, 4 L, W. 184 551 








— 8.95 ç 292 
—— —— 8.100 292, 903 
—— — 9. 101 732 
——— 8.111 817 
— &. 122 104 








— S. 123, applicability of—Religious gifts ~Re- 
gistration, necessity of. 

Section 123 of the Transfer of Property Act 
applies to religious gifts and, thereforo, in the absence 
of a registered deed of gift a dedication to a thakur 
is invalid. A MANNU LAL v. Варна Квн 989 

S. 128 — Gift, deed of — Attestation — Scribe, 
whether can be attestor, 

It is not necessary that an attesting witness should 
add the word “witness” after his signature. Prima 
facie the writer’s signature on a deed is not that of an 
attesting witness, but if there is sufficient evidence 
to show that the writer signed not only asa writer 
but as an attesting witness after the execution of the 
document, there is no reason why he should not be 
considered as one of the attesting witnesses. L B 
Ma Kin v. MAUNG Kya WIN 275 


TRESPASS—Land in possession of tenant—Land- 
Jord, whether can suc 890 


TRUST, dedication by a community of property iu, 
to temple—Appointment of pujari to whom pro- 
perty conveyed for management—Assertion of 
private right by pujari or his representatives— 
Declaration, right to, by mombers of community 
—Publio and charitable trust—Form of declara- 
tion—Injunctiou—Ouster from office, prayer for, 
maintainability of 976 

TRUSTS ACT (II or 1882) 104 

——U Infant, whether can be granteo 921 


U. P. LAND REVENUE ACT (III U. P, or 1901), S. 
111 213 
—— ~ 8.114 181 
— 8. 119—Partition—Revenue Court, power of, 
to partition trees along with land. В 
Provisions in ац enacbment relating to Jand, in 
the absence of anything in the context to the 
contrary, apply to the trees growing thereou, ` 
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Trees growing upon land whichis the subject of 
partition by Revenue Authorities go with the land 
and may properly be partitioned by those authorities 
along with the land. 

"The addition of provisions to the U. P. Land Revenue 
Act (III of 1901), which did not exist in Act XIX of 
1878, has not ousted the jurisdiction of Revenue 
Courts in the matter of partition of trees. O SUMER 





SINGH v. МАЗНАТ, SINGH, 19 O. C. 151 832 

— 8. 189 654 
— S. 193 151 
— g. 238K 654 





— §s. 238K, 111—Plea of bar, applicability of— 
‚ Partition proceedings, persons not party to, not affect- 
ed. 

A plea that a suit for possession is barred by 
section 233K of the Land Revenue Act, succeeds only 
against that person who wasa party to the partition 
proceedings but not against the person who was 
neither a party nor is shown to have had cognizance of 


them under section 111 of the Land Revenue 
Act, 1901. A  LAKHPAT THAKURAI v. GURSARAN 
THAKURAI Ё 273 


———— S. 234—Rules framed by Board of Revenue 
for patwaris, r, 10— Prohibition to engage in trade 
ог money-lending business —Assignment of mort- 
gage to patwari, validity of—Rules, satiy. of 

59 

U. P. MUNICIPALITIES ACT (I or 1900), S. 69 (c) 
— Bicycle with auto-wheel, if motor car, motor bicy- 
cle or bicycle—Tax, liability for—Statutes, interpreta- 

. tion of. 

Enactments which render the public liable to pay 
taxes or charges must be constrned strictly, or 
in other words unless the language under which they 
are sought to be charged is perfectly clear the 
charging authorities are not entitled to assess a 
charge inasmuch as the public have a right to 
know what exactly are the charges imposed upon 
them. 


Therefore, an ordinary bicycle with a motor 
wheel which may be affixed to or detached from the 
bicycle itself as the rider chooses is neither a motor 
car nor а motor bicycle and cannot be taxed unless 
a clear notification bringing it within the terms and 
imposing additional lability by way of tax is 
obtained. A GEORGE BANERJI т. EMPEROR, 14 А. L. 
J. 850; 18 Cr. L. J. 45 877 


U. P. TOWN AREAS ACT (II or 1914), 5.41 577 
USAGE or TRADE. See VENDOR AND PURCHASER, 
VAKALATNAMAS, authentication of, object of 869 


VENDOR ann PURCHASER—Joint Hindu family— 
Sale by father—Recital as self-acquisition in sale-* 
deed— Suit by son to exempt his share~--Plea, alterna- 
tive, of family benefit, whether open to purchaser— 
Pleadings — Proof—Alternative defences. 

A party accepting a document is not bound by the 
recitals in it regarding the character of the document 
and is not preclyded from putting forward an 
alternative plea, 


INDIAN CASES.. 
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VENDOR Ax» PURCHASER-—oconold. 


Where aman hasa double capacity and purports 
to deal with property in one only of these capacitios, 
he must be deemed to have parted with overy interest 
vesting in him by virtue of the undisclosed capacity 
as well. Tho Courts should incline to the view that a 
transferor alienated the property in the capacity most 
favourable to a bona fide purchaser. 0 

Ina suit by a member of a joint Hindu family to 
declare that an alienation by his father does not 
affect his share in the property sold, it is open to 
the defendant purchaser to plead not only, as per the 
recital in the sale-deed, that the property was the 
self-acquisition of the vendor, but also in the 
alternative that the sale was effected for purposes 
binding on the family of the vendor. М AUDIMUDA 
MUDALI v. ALAMALAMMAL, (1916) 2 M. W. N. 115; 4 
L. W. 126 365 
—Retention of purchase-money for pay- 
ment to vondor's creditor—Rights of creditor— 
Novation—Trust 792 
—Sale of goods, unascertained—Ownership, 

passing of—Tntention of parties — Usage of trade— 

Loss of goods—Liability dependent on whether 

ownership passed 119 
VIZAGAPATAM AGENCY RULES, Rr. 20, 31— 

Decree, order of remand by Agent, whether amounts 

to—High Court, power of, to interfere in revision, 

An order of the Agent to the Governor, Vizagapatam, 
remanding a case for disposal by the lower Court 
under the Agency Rules is not a ‘decree’ and the 
High Court cannot interfero with it under rule 20 of 
the Agency Rules. 

Rule 81 of the Agency Rules is intended to 
provide for cases for which no previous provision has 
been made, including orders agninst which no appeal. 
is allowed. 

The High Court can, on the invitation of Govern- 
ment, under rule 31 of the Agency Rules, inter. 
fere in revision with the Agent’s order of remand. 
M Peppa VikRAMA DEO GARU v. MAHARAJA ор JEY- 








PORE, (1916) 2 M. W. N. 269; 4 L. W. 499 801 
-~--— — R. 81 $01. 
WAGERING CONTRACT. See, Contract Act, g, 80 
WAIVER —Pre-emption—Consent 694 
WAJIB-UL-ARZ. See Orstom. 

—— —, construction of 634 





--, entry in, negativing custom of pre-emption, 
value of 668 





200 


—, entries in, value of 





—, recitals in, value of. 

The recitals in a wajib-ul-arz аге of considerable 
value in the determination of rights and customs 
recorded thorein. But statements which merely 
narrate tradit ions and purport to give the history,of 
devolution in certain families, not even of the 
narrators, stand in no better position than any other 
tradition. P C MURTAZA HUSAIN KHAN v. MOHAM- 
MAD YASIN ALI Kuan, 20 M. Iv T. 362; 14 A. L. J. 
1083; 18 Box. L, R. 884; 31 M. L. J. 804; 38 A. 562; 
(1916) 2 M. W. K. 555; 25 C. L. J. 1; 19 О. C. 290; 1 
P. L. W. 123 - 299. 


ТАКЕ. See MUHAMMADAN Law. 


- 
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WASTE LAND GRANT RULES, whether binding on 
Courts of Justice 378 
WILL. See Hinpv Law. Ë 


Hindu Laao-= Construction—Properties left for 
charity—Surplus income secured to family—Grant, 
whether personal or dedication to charity—Aliena- 
tion, prohibition as to, effect of— Presumption in cases 
of charitable bequests by Hindu testators. 

Itis in consonance with the principles of Hindu 
Law and with the wishes of pious donors that their 
heirs should be the owners of the property and that 
they should maintain the family prestige by con- 
ducting the family charities. Prima facie a Hindu who 
desires to devote a portion of his property for 
religious purposes and who has near relations to 
whom he bequeathes the bulk of his property, may 
be presumed to have granted only a charge on the 
estate to the charity: His primary -intention will be 
that his descendants should have possession of the 
corpus and should maintain the traditions by con- 
ducting the charity. It would be otherwise where 
the donor has no near relations, in whose spiritual 
and material prosperity he has any interest. 

The real test in determining whether a grant is 
personal or a dedication toa charity is, “To whom 

~ig the surplus income reserved.” 


A Hindu father made a Will whereby he gave his 
two sons, S and M, А and B schedule properties and 
set apart C and D schedule properties for charity, 
the properties in schedule О to be enjoyed by S and 
those in D by M, who were, after paying the circar 
cist, to spend Rs. 250 from the remaining income 
and duly conduct the charity permanently by turns 
onein each year. The rest of the income was io be 
taken by the sons "for their maintenance and private 
expenses”. The sons were not to alienate the said 
properties and in case they neglected the charity, 
two friends of the testator were to conduct the 
charity and recover the amount spent from the 
sons. A widow of Р, a зоп of S, sued the other sons 
of S for P's share of the О schedule properties. It 
was contended that the property belonged to the 
charity and the family had no interest in it: 

Held, that the Will evidenced a grant of property 
to the sons burdened with an obligation to maintain 
the charities. 
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WILL—concld. 


A clause prohibiting alienation in a grant conferring 
an absolute estate on the grantee is inoperative, being 
a coudition repugnant to the estate to which it is 
annexed. М KatHan MUTHIRIAN v. SIVABAGHIATH- 
AMMAL, 4 L. W. 104; 20 M. L. Т. 204 782 


— —Disposing mind, what amounts to. 

A Will is not valid and operative unless it is proved 
that the testator had a ‘disposing mind." It is not suf- 
ficient that the testator was, at the time of the execu- 
tion of the Will, able to maintain an ordinary con- 

-versation and to answer familiar and easy questions. 
He must have the ability to dispose of his property 
with understanding and reason, to understand his 
position, to appreciate his property, .and to form a 
judgment with respect to the partieswhom he chooses 
to benefit by it after his death. P Kewati v. CHANDU 
Lat, 123 P. В. 1916 ; 985 


Testator, death of —Suit for declaration, if main- 
tainable after death—Suit for cancellation—Cowrt 
Fees Act (VII of 1870), s. 7, para. IV, clause (c). 
During the lifetime ofa testator only a declara- 

tory suit van lie in respect of his Will but after 

his death the Will loses its ambulatory character 
and becomes operative, so that a person seeking to 
avoid it must sue for its cancellation, 





А suit for cancellation of a Will falls under section 
7, para. 4, clause (c), of the Court.Fees Act, VII of 
1870. 


Ucder that section the plaintiff is entitled to 
state the amount at which he values the relief 
songht. P Huxam SINGA v. Gran Devi, 87 P. R. 
1916; 127 P. W. В. 1916 95 


WITHDRAWAL or SUIT, jurisdiction to order—New 
claim; addition of, to plaint in existing suit, Liberty 
for. 

The permission to withdraw a suit can be given 
not only to bring a fresh suit bat also to айа the 
claim to a previously instituted suit. M KRISHNA- 
SWAMI PILLAI v. DORAISAMI AMMAL, 5 L. W. 147 
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